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1CHAPTER I 
IMROPUOTION.
The subject of th is  Thesis i s  C arriage and Inheritance
in  Burmese Buddhist Lawf . In order not to  m islead the reader, 
i t  i s ,  I  th ink , e s s e n t ia l to  in d icate  i t s  scope, the problems 
that, i t  con sid ers, and how fa r  i t  can be said  to  provide answers 
fo r  them.
F ir s t , i t  i s  necessary to  say something about the
expression  fBurmese Buddhist Lawf . Burmese Buddhist Law or,
as i t  has been ca lled  with greater accuracy, the Burmese
.Customary Law (1) i s  not the outcome of the teachings of Lord 
Buddha but i s  a secu lar system. Maung Ba, J . ,  observes (2 ),
"We have, however, a number of law books e n t it le d  Dhammathats 
which are prim arily  intended to  apply to  Burmans. The r e lig io n  
of that race i s  Buddhism which was a lso  the State r e lig io n  when 
the Burmese Monarch was on the throne. So the Dhammathats 
Intended for  the Burmese Buddhists have come to  be known as the 
Burmese Buddhist Law or the Buddhist Law".
The ru les contained in  the e a r l ie r  Dhammathats (a corruption  
of the Sanskrit word Dharmasastra) were se t out in  the same 
way as the ru les  In the Indian Dhamasastras, some te x ts  being  
borrowed with l i t t l e  or no amendment, but they gradually
(1) XT E Maung, Burmese Buddhist Law, 1 .
(2) Ma Yin Mya v . Tan Yomk t’u, UgiS1/’) 5 Ran.406£f!-6.;.
2diverged from th e ir  source through the in flu en ce of Buddhism 
and consequently eq u a lity  of sexes were introduced ( 3) .
■)T\
Burmese Buddhist Law i s  not the law of the Dham'^thats pure and
•    • h ■
simple but i t  i s  the body o f customs observed by Burmese 
Buddhists (4) .
Gn the question of the in fluence of Hinduism on Buddhist 
Law, Jardine and Dr.Forehhammer held the view that the o r ig in  
of Burmese Law was to  be found in  Hindu Law, and that many of 
the ru le s  of Buddhist Law were u n in te ll ig ib le  without a 
reference to  Hindu Law Books. In Mi Lan v .  Maung Shwe Daing , 
(5) the learned Ju d icia l Commissioner of Upper Burma remarked 
that >the Hindu Law has been borrowed though we do not know 
ex a ctly  when and from what source, and has been m odified by 
the requirements of a non-Indian race which has adopted the 
r e lig io n  of Buddha. In applying Hindu Daw, e s se n tia l  
d ifferen ces  o f con d ition s, r a c ia l and r e l ig io u s , must have been 
found in  two Important p a rticu la rs , the p o s it io n  of the wife 
and the c o n stitu tio n  o f the sfoint property .n
Ihe question  a r is e s , whether the above statement i s  tru e . 
For th is  purpose, I  have examined many a u th o r itie s  many of 
which are not mentioned in  the published papers o f my
predecessors, in  th e - f ie ld ,  and have taken the opportunity to
(3) U Tha G-ywC, C onflict of A u th o rity ,V o l .1 , in trod u ction .
(4) Thein Pe v . U P e t , (1905) 3 LJ3.R.175 at 186.
(5) X IW T T l U.fi';S'.'U892-96) 121 at 132.
3ascerta in  and estim ate the extent to  which Burmese Law i s  
indebted to  Hindu Law, I  have commenced by se tt in g  out the 
o r ig in  of Burmese Buddhist, Law in  I t s  h is to r ic a l  background,
I  have made a comparative study of the laws of marriage and 
inheritance of the d ifferen t countries in  South-East A sia, 
namely Hindu Law, Ancient Indian Law, Kandyan and Thesawalamal 
Law of Ceylon, Law of Rembaus and Mengi&au of Malaya and 
Sumatra, and Khasis of Assam (In d ia ), I  fin d  m yself quite  
unable to  agree w ith Dr•Forehhammer1s estim ate of the debt due 
to  Hindu ju r is t s  as that debt i s  sm aller than h is  estim ate of 
i t .
A fter the B r it ish  annexation of Burma, i t  was a fundamental 
p rin cip le  of B r it ish  p o licy  that the p a rticu la r  h ab its and 
customs o f the various communities under B r itish  rule should be 
recognised and respected* (6) ,  Hence Burmese Buddhist Law was 
applied in  Burma in  questions regarding su ccession , inheritance, 
marriage, ca s te , or r e lig io u s  usage or I n s t itu t io n , when the 
p a r tie s  were Buddhists, except in  so fa r  as such law had been
a ltered  or abolished by a le g is la t io n  enactment, or was opposed
\ “
to  any custom, having the force of law In Burma* This rule  
applied Immediately a fte r  the conquest and was u ltim ate ly  
expressed In the Burma Laws Act (7) in  the fo llow ing  form:-
(6) Tan Ma- Shwe Zin v . Tan Ma Ngwe Zin, (195g) 10 Ran.97*
(7) Section  13' o T I c t  X i l l  o f
11 (1) Where in  any su it  or other proceeding in  Burma i t  
i s  necessary fo r  the Court to decide any question  regarding 
su ccession , in h eritan ce, marriage or c a s te , or any r e lig io u s  
usage or in s t itu t io n , -
(a) the Buddhist Law In cases where the p a r tie s  are Buddhist
(b) the Mohammedan Law In cases where the p a r tie s  are 
Modammedans, and
(c) the Hindu Law in  cases where , the p a r tie s  are Hindus, 
sh a ll form the rule of d ec is io n , except in  so fa r  as such law 
has by enactment been a ltered  or abolished , or i s  opposed to  
any custom haying the force o f  law*
(2) Subject to  the p ro v is io n s .o f su b -section  (1) and of 
any other enactment fo r  the time being in  force , a l l  questions 
a r is in g  in  c i v i l  cases in s t itu te d  in  the Courts o f Rangoon sh a ll 
be d ealt w ith and determined according to  the law fo r  the time 
being adm inistered by the High Court o f Judicature at Rangoon 
in  the ex erc ise  of i t s  o r ig in a l c i v i l  ju r is d ic t io n .
(3) In cases not provided fo r  by su b -section  (1) ,  or by 
any other enactment fo r  the time being in  fo rce , the d ec isio n  
sh a ll be according to  ju s t ic e , equ ity  and good conscience*
Hence, i t  i s  c le a r  th at Burmese Buddhist Law i s  applied  
in  Burma in  questions regarding su ccession , Inheritance, - . 
marriage, or ca ste , when the p a rties  are Buddhists.
Since the p u b lica tion  o f Dr .R ichardsons tr a n s la tio n  of 
the Manugye in  1847, very few standard works on Buddhist Law
I5
have been published . The f i r s t  was S ir  John Jardinefs 
valuable Notes on Buddhist Law, which are contained in  8 
pamphlets on Marriage, Divorce, Inheritance and P a r tit io n , 
These Notes form an invaluable guide to  a l l  the Courts and 
have been c ite d  with approval by the J u d ic ia l Committee of the 
Privy C ouncil, The second work in  importance, though not in  
tim e, was Major Sparks1. Code which has been in  ex isten ce  since  
1860, and th is  code has been annotated by Mr.H.M. L u tter .
But th is  work is  not u sually  follow ed, and the learned author 
Is g en era lly  cred ited  with attempting to  le g is la t e  rather than 
to  s ta te  the law as i t  was,when he wrote, because some of the 
ru les la id  down th ere in  are found to  be in co n sisten t with, the 
te x ts  on which they are based. In 1904 Shaw, J .C ., made the
- i
fo llow ing  remarks(8)
nI t  Is strange to fin d  that almost another generation  has 
passed since M r,Jardinefs In v ita tio n  to  scholars to  study the 
Dhammathats, and that beyond Dr,Forehhammer^ Prise Essay, the 
p u b lica tion  and tra n s la tio n  o f the Kinwun Mingyi*s D igest at 
the instance of the la te  Mr,Burgess represents a l l  that has 
been done during that tim e, while Ju d ic ia l d ecision s have.been  
even fewer than b e fo r e .u
Since the p u b lica tion  o f the Notes, there has been very 
l i t t l e  addition  made to  the study of the Buddhist Law. In 
1894 N Chan Toon wrote a t r e a t is e ,  o f  which^a 2nd E d ition
1 -  -     ............ ™ _  - *— 1 )^\\}0XCQ_ ’
(8) Mi Kin Lat v . Nga Ba So, (1904) I I  XT.B.R, (1904-06) ^3 at 4 ,
6appeared in  1903, and in  1899 he produced a c o lle c t io n  of 
lead ing ca se s . In 1909, U Tha Gywe wrote a tr e a t is e  on 
Buddhist Law and in  1919 he produced ^C onflict of Authority  
in  Buddhist Law0 in  two volumes. The la te  U May Oung (once 
a Judge of the Rangoon High Court) produced in  1914 tr e a t is e s  
on (1) matrimonial law, (2) adoption, pre-emption, g i f t s ,  
r e lig io u s  usage, and (3) in h eritan ce , A second e d it io n  appears 
in  1926, Another tr e a t is e  on the law by S.C .L ahiri was 
published In 1925, A th ird  e d it io n  appeared in  1930,
U E Maung, who u n til recen tly  was a Judge, o f  the Supreme Court
of Burma, wrote a t r e a t is e  on Buddhist Law in  1937, 0*H,Mootham 
published h is  1Burmese Buddhist Lawf in  1938,
Thus i t  may be sa id  that the e x is t in g  a u th o r itie s  are b r ie f  
and o u t-o f-d a te , I have therefore made an attempt to  describe  
the present p o s it io n  o f Burmese Law r e la tin g  to  Marriage and 
Inheritance as administered by the Courts in  Burma since the 
an n exation ,- In th is  work a l l  the published ru lings that have 
been c ite d , referred  to , fo llow ed , approved, d issen ted  from, 
d istin gu ish ed  or over-ru led , have been c a r e fu lly  noted, as w ell 
as foreign  d ec isio n s which have a connection w ith, or bearings 
on the law o f the land , I  have commented on important 
ru lin gs and in  various p laces I have pointed out errors in  the
o f f i c i a l  E nglish  tra n sla tio n s  of the t e x t s .  At tim es, I  have,
with resp ect, d iffered  from the views o f eminent and learned  
Judges whose knovrledge of the subject i s  undoubtedly fa r
superior to  mine.
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CHAPTER I I  
O r i g i n  o f  B u rm e se Buddhist Law
( i ) The e a r l y  H i s t o r y  o f  B u r m a.
Of t h e  o r i g i n  o f  B u d d h i s t  Law, a s  o f  t h e  o r i g i n  o f  
m o s t  t i l i n g s ,  n o t h i n g  c a n  he  p r e d i c a t e d  w i t h  a n y t h i n g  l i k e  
a b s o l u t e  c e r t a i n t y .  A p p a r e n t  o r i g i n s  a r e  i n  t h e  u l t i m a t e  
a n a l y s i s  f o u n d  t o  he r e a l l y  d e r i v a t i v e .  The f u r t h e r  we go 
b a c k w a r d s  t h e  s c a n t i e r  and  v a g u e r  become t h e  m a t e r i a l s .
U nder  t h e  b e s t  c o n d i t i o n s  we see  o n l y  a  l a n d s c a p e  c o v e r e d  by 
c l o u d s  w i t h  o n l y  a n  o c c a s i o n a l  r i f t  t h r o u g h  w h ic h  t h e  e y e  c a n  
p e n e t r a t e .  B u t  i t  c a n  be a s s e r t e d  w i t h  c e r t a i n t y  t h a t  e v e r y  
n a t i o n  and  s t a t e  d e v e l o p s  l a w s  o r  r u l e s  o f  c o n d u c t  f o r  i t s  
members by t h e  c o l l e c t i v e  ju d g m e n t  o f  t h e  members o f  t h a t  
n a t i o n  o r  s t a t e ,  so t h a t ,  f r o m  t h e  b e g i n n i n g  o f  t h e  Burm ese  
n a t i o n ,  t h e r e  m us t  h a v e  b e e n  some l a w s  w h ic h  t h e  s t a t e  p r e s ­
c r i b e d  and  e n f o r c e d  on  i t s  mem bers .
U Chan Toon i n  t h e  i n t r o d u c t i o n  t o  t h e  s e c o n d  volume o f  
h i s  " L e a d in g  C a s e s  on  B u d d h i s t  Law", s a y s  t h a t  t h e  a n c i e n t  
D ham m atha ts  a r e  n o t  o f  home g ro w th  b u t  o f  H in d u  o r i g i n ,  a s  
s h e ™  by t h e  l a t e  D r .  F o rchham m er,  f o r m e r l y  P r o f e s s o r  o f  
P a l i  a t  R an g o o n  C o l l e g e :  " I t  h a s  b e e n  o r d i n a r i l y  c o n s i d e r e d  
t h a t  t h e  B urm ese  Law i s  i n d i g i n e o u s .  H i s t o r y  r e v e a l s  o t h e r w i s e  
a s  to. i t s  o r i g i n .  The s o u r c e  i s  q u i t e  e v i d e n t ,  b u t  B ur  man-1 i k e  
t h e r e  h a s  b e e n  g r e a t  a s s i m i l a t i o n .  The i n v a d e r s ,  p r o b a b l y  f rom  
T i b e t ,  h a d  some n o t i o n  o f  t h e  s a c r e d  n a t u r e  o f  H in d u is m .  They
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r e a d i l y  c o n fo rm e d  t o  H in d u  i n f l u e n c e .  I t  i s  c o n s i s t e n t  t h a t  
t h e r e  was t h e ^ d e s i r e  f o r  I n d i a n  i n f l u e n c e  i n  m a t t e r s  a p p e r ­
t a i n i n g  t o  r e l i g i o n .  The I n d i a n  s o o t h s a y e r s ,  p r o b a b l y  i n c l i n e d  
t o  B u d d h ism ,  e a g e r l y  s o u g h t  a home where  B u d d h a - g o s h a  h a d  
f o s t e r e d  a  nex\T r e l i g i o n .  C o n n e c t i n g  r e l i g i o n  w i t h  l a w  a s  i t  
a l w a y s  o c c u r s  i n  a n c i e n t  s o c i e t y ,  t h e  Dhamma S h a s t r a s  w ere  
a p p e a l e d  t o  by t h e  a d v i s e r s  i n  g u i d i n g  a  s y s t e m  w h ich  s h o u l d  
a p p l y  t o  t h e  p e o p l e  t h o u g h  f o r e i g n  t o  th e m .  T h e r e f o r e  we 
h a v e  t h e  Dhamma t h a t  s w h ic h  t h e  l a t e  D r .  Forchham m er h a s  
c l e a r l y  shown t o  be o f  H in d u  o r i g i n .  We i n  Burma a r e  a t t e m p t ­
i n g  t o  c o n fo rm  t o  r u l e s  w h ic h  may p o s s i b l y  be a n  e f f o r t  f o r  
t h e  p e o p l e  t o  c a r r y  o u t .  Of c o u r s e  t h i s  i s  p u r e l y  a s  t o  t h e  
o r i g i n  o f  t h e  l e g a l  s y s t e m  w h ic h  i s  v e r y  i n t e r e s t i n g  and  may 
g i v e  a h i s t o r i a n  m a t e r i a l  f o r  r e s e a r c h .  The m an n e rs  and  
c u s to m s  o f  t h e  p e o p l e ,  I  b e l i e v e ,  a r e  o f  g r e a t e r  I m p o r t a n c e  
an d  we h a v e  g o t  t o  a s c e r t a i n  p r e c i s e l y  w h a t  t h o s e  m a n n e rs  and  
c u s to m s  a r e .  The r e g u l a t i o n s  r e g a r d i n g  t h e  t e c h n i c a l  r u l e s  
o f  i n h e r i t a n c e  a r e  s t r a n g e  t o  t h e  p e o p l e  t h e m s e l v e s .  Ho d o u b t  
t h e  l a w  i s  n o t  a lw a y s  i n  harmory; w i t h  t h e  o r d i n a r y  kno w led g e  
o f  a p e o p l e ,  b u t  a t  t h e  same t im e  when t h e r e  i s  t h e  o p p o r t u ­
n i t y  t o  a p p l y  b e n e f i c i a l  r u l e s  we o u g h t  t o  t a k e  a d v a n ta g e  o f  
i t .  The D ham m atha ts  a r e  a n c i e n t  b u t  n o t  o f  home g r o w t h .
T h e re  i s  t h e  o r i e n t a l  r e v e r e n c e  t o  t h i n g s  s u p p o s e d  t o  be o f  
d i v i n e  o r i g i n .  The a d h e r e n c e  t o  s u c h  i d e a s  m us t  r e t a r d  
p r o g r e s s . ”
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I t  h a s  b e e n  s a i d  by P r o f e s s o r  L i n g a t  (1 )  t h a t  t h e  l a w  
o f  th e  D ham m atha ts  i s  m a in ly  c u s to m a r y  law* I t  c o n t a i n s  
r u l e s  w h ic h  o b v i o u s l y  a r e  a d a p t a t i o n s  o f  H in d u  Law; b u t  t h e s e  
a r e  f ew  and  f a r  b e t w e e n  com pared  w i t h  t h e  b u l k  o f  t h e  l a w  
w h ic h  b e a r s  no r e l a t i o n  t o  t h e  D h a r m a s a s t r a s *  The D ham m atha ts  
l a w  r e p r e s e n t s  t h e  i n d i g e n o u s  l a w  o f  t h e  B urm ese  p e o p le *  The 
Burmese m i t e r s  were  110 d o u b t  i n f l u e n c e d  by  c h a n g in g  c u s to m s  
b u t  seem t o  h a v e  b e e n  r e l u c t a n t  t o  d e p a r t  f r o m  t h e  r u l e s  o f  
t h e  e a r l i e r  D h a m m ath a ts .  The p r i n c i p a l  s o u r c e  o f  Burm ese  l a w  
i s  t h e  c u s to m  o f  Burma, w h ic h ,  a t  l e a s t  so f a r  a s  m a r r i a g e  
l a w  i s  c o n c e r n e d ,  i s  t h e  c u s to m a r y  l a w  o f  S o u t h  E a s t  A s i a .
I t  c o u l d  n o t  h a v e  o r i g i n a t e d  e i t h e r  i n  H in d u  o r  C h i n e s e  Law, 
b e c a u s e  t h e  b a s i s  o f  b o t h  t h e s e  l a w s  i s  t h e  p a t r i a r c h a l  
f a m i l y ,  i n t o  w h ic h  i t  w o u ld  be i m p o s s i b l e  t o  f i t  t h e  r u l e s  
g o v e r n i n g  t h e  r i g h t s  o f  t h e  s p o u s e s  i n  t h e  p r o p e r t y  o f  t h e  
m a r r i a g e .  I t  h a s  a l s o  b e e n  s a i d  t h a t  t h e  d e b t  o f  t h e  Burmese, 
j u r i s t s  t o  t h e  D h a r m a s a s t r a s  Bass i n  m e th o d  r a t h e r  t h a n  i n  
s u b s t a n c e  ( 2 ) .  I t  i s  a l s o  s a i d  t h a t  t h e  Burm ese  C u s to m ary  
l a w  a t  t h e  p r e s e n t  d ay  i s  e s s e n t i a l l y  t h e  same a s  many 
c e n t u r i e s  ag o ;  t h o u g h  Burma has- b o r ro w e d  f r e e l y  f ro m  t h e  g r e a t
( 1 )  “The B u d d h i s t  Manu o f  t h e  p r o p a g a t i o n  of  H in d u  Law i n  
H inatean i s t  I n o c h i n a 11: A n n a l s  o f  t h e  B l i a n d e rk e r  O r i e n t a l  
R e s e a r c h  I n s t i t u t e  ( P o o n a ) ,  V o l .  3 0 ,. 28*+ a t  2 9 3 ;
R .  L i n g a t ,  L es  R eg im es  Matr i m o n i a u x  Du S u d , V o l .  2 .
( 2 )  D r .  I i t i n  Aung, C u s to m a r y Lav; i n  Burma ;  Burma, t h e  F i f t h  
A n n i v e r  s a r y  ( 1 9 5 3 T T 5 7 .
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c u l t u r e s  o f  h e r  n e i g h b o u r i n g  c o u n t r i e s * sh e  h a s  b e e n  a b l e  t o  
p r e s e r v e  i t s  n a t i o n a l  c h a r a c t e r  and  h e r  own n a t i o n a l  
i n s t i t u t i o n s  (4)  .
I f  we p r o c e e d  t o  ex a m in e  t h e  bo d y  o f  u s a g e s  and  cu s to m s  
p r a c t i c e d  am ongst  t h e  Burmans o f  t h e  p r e s e n t  d a y ,  to  w h ic h  
h a v e  b e e n  e x t e n d e d  l e g a l  r e c o g n i t i o n  b y  v i r t u e  o f  t h a t  
s a c r e d n e s s  w h ic h  s u r r o u n d s  a l l  t h a t  h a s  b e e n  h a n d e d  down f rom  
f a t h e r  t o  s o n  f ro m  t im e  im m em o r ia l ,  we w i l l  f i n d  p r a c t i c e s  o f  
d e f i n i t e  I n d i a n  o r i g i n .
Forchham m er  o b s e r v e s ,  "When a Burmese c h i l d  i s  b o r n ,  
a p u n n a  (Brahman) o r  a N a t i v e  a s t r o l o g e r  a s c e r t a i n s  t h e  
p o s i t i o n  o f  t h e  c o n s t e l l a t i o n  ( n a k s h a t r a )  w h ic h  p r e v a i l e d  a t  
t h e  c h i l d ! s b i r t h ;  f ro m  t h e  a s p e c t  o f  t h e  s t a r s  he d ra w s  t h e  
h o r o s c o p e ,  f o r e t e l l i n g  t h e  e v e n t s  o f  h i s  l i f e .  The c e r e ­
m o n ie s  o b s e r v e d  when t h e  c h i l d  e a t s  t h e  f i r s t  r i c e ,  when t h e  
h e a d  i s  s h a v e d  a n d  t h e  h a i r - k n o t  i s  t i e d ,  a t  t h e  p i e r c i n g  
o f  t h e  e a r s ,  a t  r e a c h i n g  t h e  age o f  p u b e r t y ,  when b e t r o t h e d  
an d  when m a r r i a g e  i s  c o n s u m a te d ,  t h e  p u n n a  o r  Burmese 
h u y a s a y a  i s  c o n s u l t e d  o r  p r e s i d e s  a t  t h e  c e r e m o n y .  A 
Burman h a s  h i s  l u c k y  and  u n lu c k y  d a y s ;  d u r i n g  t h e  l a t t e r  
h e  w i l l  no t  s t a r t  o n  a j o u r n e y ,  n o r  u n d e r t a k e  an y  k i n d  o f  
i m p o r t a n t  e n t e r p r i s e .  When b u i l d i n g  a h o u s e ,  he  w i l l  f i r s t  
a s c e r t a i n  a  p r o p i t i o u s  s i t e  w here  to  e r e c t  , . i t ,  s e t  t h e  p r i n c i p a '  
p o s t s  a c c o r d i n g  t o  t h e  i n s t r u c t i o n s  r e c e i v e d  f ro m  t h e  p u n n a ,
(4) D r . H t i n  Aung, Cu s to m a r y  Law i n  Burma,  Burma, The 
F i f t h  A n n i v e r s a r y , ~ 6 7 .
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and  r e s e r v e  a p a r t i c u l a r  c o r n e r  o f  t h e  h o u s e  f o r  t h e  t u t e l a r y  
h o u s e  n a t . I n  a l l  c o n d i t i o n s  and s t a g e s  o f  l i f e  he  o b s e r v e s  
u s a g e s  and  p e r f o r m s  c e r e m o n i e s  w h ic h  a r e  s t r i k i n g  en o u g h  I n  
t h e m s e l v e s ,  b u t  a r e  n o t ,  a s  i s  g e n e r a l l y  m a i n t a i n e d ,  o f  i n d i - : 
g e n o u s  g i 'ow th ;  t a t t o o i n g  and  a few o t h e r  o d d i t i e s  e x c e p t e d ,  
t h e y  a r e  a l l  o f  Hindu o r i g i n *  The P u n n as  ( S a n s k r i t  p u n y a ,  
P a l i  p u n n a )  a r e  B rahm ans ,  who a t  v a r i o u s  p e r i o d s  s e t t l e d  i n  
Burma, g e n e r a l l y  l i v i n g  i n  s e p a r a t e  q u a r t e r s  i n  o r  n e a r  t h e  
c a p i t a l s  o f  Burmese k i n g s .  The r o y a l  a s t r o l o g e r s  and  g u r u s  
w ere  a lw a y s  p u n n a s ;  f ro m  t h e  c a p i t a l  t h e y  s p r e a d  a l l  o v e r  
t h e  c o u n t r y  i n  t h e  c a p a c i t y  o f  t e a c h e r s ,  a s t r o l o g e r s ,  and  
p h y s i c i a n s ;  . t h e y  s t u d y  c h i e f l y  t h e  S am aveda .  A l l  t h e  
c e r e m o n i e s  an d  u s a g e s  above r e f e r r e d  t o  h a v e  b e e n  i n t r o d u c e d  
by  t h e s e  B ra h m in s  ( 5 ) <l. T h i s  s u g g e s t s  t h e  p o s s i b i l i t y  t h a t  
t h e  Burmese c u s t o m a r y  law  may have  d e r i v e d  f rom  Hindu Law.
I n  t h i s  p a r t  o f  t h e  T h e s i s ,  i t  i s  n o t  p r o p o s e d  t o  d e a l  
w i t h  t h e  O r i g i n  o f  t h e  Dhamm athats  a t  a  g r e a t  l e n g t h ,  a s  i t  
s h o u l d  fo rm  t h e  s u b j e c t  o f  a s e p a r a t e  t h e s i s ,  b u t  a n  a t t e m p t  
i s ,  h o w e v e r ,  made t o  show t h a t  t h e  p r i n c i p l e  s o u r c e  o f  Burmese 
Law. so f a r  a s  m a r r i a g e ,  d i v o r c e ,  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  
an d  i n h e r i t a n c e  Laws a r e  c o n c e r n e d  i s  t h e  c u s to m a r y  la w  o f  
S o u th  B a s t  A s i a  i n c l u d i n g  A n c ie n t  I n d i a .
I n  e n d e a v o u r i n g  t o  p o i n t  o u t  t h e  s o u r c e s  and  t o  t r a c e  
t h e  d e v e lo p m e n t  o f  Burmese Law, we hav e  t o  c o n s i d e r  t h e
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f o l l o w i n g  p o i n t s : ~
(5 )  B .  Borehhammer,  The J a r d i n e  P r i ^ e ,  2 0 ,  2 1 .
- i ■ i I^T— .1.11.— M 'H r f 'l  -|fi-----r
i .  The e a r l y  h i s t o r y  o f  t h e  T a l a l n g s  and  t h e  Burman.
i i .  The h i s t o r y  and  n a t & re  o f  t h e  H in d u  c i v i l i z a t i o n  w i t h  
w h ic h  t h e  T a l a i n g s ,  B ur  mans,  an d  t h e  T a m i l s  i n  C e y l o n  came i n  
c o n t a c t .
The m e th o d  w h ich  w i l l  be l a t e r  f o l l o w e d  i s  t o  s p l i t  t h e  
m a t e r i a l  i n t o  a number o f  a r b i t r a r y  s e c t i o n s ,  a c c o r d i n g  a s  
t h e  h e a d i n g s  seem t o  p e r t a i n  t o  a f u n d a m e n t a l *  y f l t h i n  e a c h  
s e c t i o n  t h e  Burm ese  l a w  w i l l ,  where  p o s s i b l e ,  be co m p ared  w i t h  
I n d i a n  m a t e r i a l  o n  t h e  same o r  c l o s e l y  r e l a t e d  p o i n t s .  I t  
w i l l  t h u s  be  p o s s i b l e  t o  s e e  t o  w h a t  e x t e n t  Burmese c u s t o m a r y  
l a w  may be i n d e b t e d  t o  I n d i a n  Laws.
The l e g a l  h i s t o r y  o f  t h e  Burm ese  b e i n g  l a r g e l y  u n w r i t t e n  
o r  b a s e d  upon  m i s c o n c e p t i o n s ,  a n  a t t e m p t  i s  made i n  a new 
a p p r o a c h ,  t o  make a  s m a l l  c o n t r i b u t i o n ,  f r o m  t h e  l e g a l  s i d e ,  
t o  t h e  e a r l y  h i s t o r y  o f  t h e  Burmese p e o p l e .  At t h e  o u t s e t ,  
we c a n  n o t  a l t o g e t h e r  n e g l e c t  c e r t a i n  w e l l - k n o w n  h i s t o r i c a l  
f a c t s .
The p r e s e n t  M o n g o l i a n  I n h a b i t a n t s  o f  Burma came down i n  
s u c c e s s i v e  w aves  a t  some unknown p e r i o d .  P e r h a p s  t h e  e a r l i e s t  
wave were  t h e  Mon. They l i v e  i n  Siam, an d  i n  Burma f ro m  t h e  
d e l t a  dow nw ards .  N o r t h  o f  Henze d a  up t o  Bhamo, t h e  h e a r t ­
l a n d  o f  Burma,  was t a k e n  up by  l a t e r  w a v e s ,  t r a d i t i o n a l l y  
known a s  t h e  P yu .  K a n r a n  and  Th e t . Some p e o p l e  say  t h e y  came 
f r o m  t h e  G a n g e t i c  p l a i n  i n  B e n g a l  f r o m  w h ic h  t h e y  w ere  s l o w l y  
d r i v e n  o u t  i n  t h e  c o u r s e  o f  c e n t u r i e s .
13.
The mass  o f  t h e  Burmese a r e  M o n g o l i a n s  who came f ro m  
o v e r  t h e  H i m a l a y s a ,  f ro m  t h e  g r e a t  M o n g o l i a n  m a in l a n d  i n  
C e n t r a l  A s ia*  They were y e l l o w ,  s a v a g e s  f r o m  C e n t r a l  A s i a ,  
e x c e p t  f o r  t h e i r  l e a d e r s  who h a d  a  v e n d e r  o f  c i v i l i s a t i o n  
and  came f ro m  I n d i a *  I n  t h i s  t a l e  o f  t h e i r  coming f ro m  N o r t h  
I n d i a  i t  i s  a t  l e a s t  t r u e  t h a t  t h e  l a s t  w ave ,  t h e  Thet  were  
S a k y a s  f ro m  B e n g a l .  T h e i r  s u r v i v i n g  t r a d i t i o n s  were  I n d i a n  
b e c a u s e  t h e i r  own M o n g o l i a n  t r a d i t i o n s  h a d  d i e d  o u t ;  t h e  
o n l y  c l a s s e s  among th e m  who c o u l d  r e a d  an d  w r i t e  an d  k e e p  
t r a d i t i o n s  a l i v e ,  w ere  t h e i r  r u l i n g  c l a s s e s ,  t h e  Thet  o r  
S a k y a s  (6 )*
I n d i a n  i n f l u e n c e  came t o  Burma i n  two s t r e a m s ,  one f ro m  
t h e  A ry a n  N o r t h  o f  I n d i a ,  t h e  o t h e r  f r o m  t h e  D r a v i d i a n  S o u th .  
The s t r e a m  f ro m  t h e  D r a v i d i a n  S o u th  was f ro m  T e l i n g a n a  on  
t h e  C o ro m o n d e l  c o a s t  i n  M adras ;  i t  came a s  a  r u l i n g  r a c e  
w h ic h  e s t a b l i s h e d  i t s e l f  a t  T h a to n  and  d o m i n a t e d  t h e  Mon.
I t  i s  f r o m  t h e s e  T e l i n g a n a  k i n g s  t h a t  t h e  sa v ag e  Mon g o t  
t h e i r  p r e s e n t  name f T a l a i n g l .  T h e re  a r e  b e s i d e s  a  c o n s i d e r ­
a b l e  number  o r  w o rd s  o f  S a n s k r i t  o r i g i n  i n  t h e  Mon id i o m  
w h ic h  p o i n t s  t o  a  l o n g - c o n t i n u e d  i n t e r c o u r s e  b e t w e e n  t h e  
T a l a i n g s  an d  I n d i a  o r  I n d i a n  s e t t l e r s  o n  t h e i r  s h o r e s  who 
u s e d  S a n s k r i t  a s  t h e  medium o f  a t  l e a s t  s c i e n t i f i c  l o r e ;
s u c h  w o rd s  a s  d r  all t . p h y s i c a l  s t r e n g t h ,  f r o m  t h e  S a n s k r i t
*
r o o t  d r i h .  d a r h a t t , d r & h y a t ;  u p a d r a o ,  c a l a m i t y ,  s ld i ,
( 6 )  G. E .  H a r v e y ,  The W ri t i n g s  o f  Burmese H i s t o r y ,
J o u r n a l  o f  t h e  Burma R e s e a r c h  S o c i e t y ,  Aug. ( 1 9 1 9 )?  ^ A 
V o l .  IX, p a r t  I I ,  6 3 . S($ . -  S a n s k r i t  A
u p a d r a v a  ( p a l l  u n a d d a v a ) ;  . i r a h a t , t o  g i v e  p o w e r ,  f r o m  t h e
—
sk&, J r i ,  .ir a y - a t e ; s&, g l o r y ,  s k £ ,  s r i ? p a l i  se*fol; t r i ,  
t h r e e ;  s k r ,  t r i ? p a l i  t i  (7 )  e t c .
T h a t o n  a p p e a r s  t o  h av e  k e e n  t h e  c o l o n y  w h ic h  e x e r c i s e d  
t h e  m os t  l a s t i n g  i n f l u e n c e  upon t h e  s u r r o u n d i n g  N a t i v e  
t r i k e s ;  t h r o u g h  t h i s  c o l o n y  we c a n  k e s t  t r a c e  t h e  i n f l u e n c e  
o f  I n d i a n  l e a r n i n g  an d  c u l tu re ;  i t  gav e  t h e  n a t i o n s  o f  t h e  
F u r t h e r  I n d i a  a n  a l p h a b e t  and l e d  t o  t h e  e r e c t i o n  o f  r e l i ­
g i o u s  b u i l d i n g s ,  w h ic h  a r e  a r e f l e x  o f  t h e  many t r a c e s  o f  
t h e  S o u th  I n d i a n ,  o r  more s p e c i f i c a l l y  D r a v i d i a n  t y p e .
T a l a i n g  r e c o r d s  c o n t a i n  i n f o r m a t i o n  a b o u t  S o u th  I n d i a ;  
t h e y  m e n t i o n  i n t e r c o u r s e  w i t h  t h e  e a s t e r n  c o a s t  o f  t h e  D ec can  
d u r i n g  t h e  su p rem a cy  o f  B uddhism  i n  t h o s e  r e g i o n s .  The c i t y
Kouiei'pur^
o f  K a n a p u r a  (Con;) e v e r  a m ) , D h a m m a p a la  a r e  o f t e n  m e n t i o n e d  ( a ) .
We a l s o ,  know ( 9 )  t h a t  i n  2*f0 B . C . ,  d u r i n g  t h e  r e i g n  o f  
A so k a  t h e r e  came f r o m  C e y lo n  t o  t h e  T a l a i n g  c a p i t a l  o f  
T h a t  o n  two m i s s i o n a r i e s  Sona and  U t t a r  a ,  who i n t r o d u c e d  
B u d d h i s m .  The s t r e a m  f r o m  th e  A ry a n  n o r t h  came f r o m  
K a p i l a v a s t u ,  i n  Oudh; i n  800 B .C .  men o f  t h e  T h e t  o r  S akya  
t r i b e ,  w h ic h  l a t e r  p r o d u c e d  P r i n c e  S i d h a r t a ,  t h e  B u d d h a ,  came 
t o  T a g a u n g .  T hese  S a k y a s  o f  Tagaung w en t  s o u t h  an d  i n  
^ 3  B .C .  f o u n d  T h e r  ekhe t  t a r  a  o r  P rom e .  I t  was a  w o n d e r f u l  
a g e ;  I n d i a n  p h i l o s o p h y  h a d  spi*ead t o  A s i a  M in o r ,  an d  Buddha  
h a d  j u s t  c e a s e d  p r e a c h i n g  i n  N o r t h e r n  I n d i a .  P r o b a b l y  t h e
( 7 )  The J a r d i n e  P r i z e  -  an  E s s a y ,  2 3 - 2 ^ .
( 8 )  The J a r  d i n e  P r i z e  -  an  E s s a y ,  2*+.
( 9 )  G. E .  H a r v e y ,  ThfL J&hL ? J o u r n a l
o f  th e .  Burma He s e a r c h  S o c i e t y ,  . V o l .  IX ,  P a r t  I I ,
15*
S a k y a s  i n t r o d u c e d  B u d d h ism  i n  U p p e r  Burma a b o u t  t h e  t im e  o f  
t h e  f o u n d a t i o n  o f  P rom e .  E x c a v a t i o n  a t  Tagaung  h a v e  r e v e a l e d  
B u d d h i s t  im a g e s ,  b r i c k s  s tam p ed  w i t h  B u d d h a * s  im a g e ,  and  
P a l i  i n s c r i p t i o n s  i n  a  N o r t h  I n d i a n  s c r i p t  o f  t h e  t y p e  u s e d  
v e r y  e a r l y  i n  C h r i s t i a n  e r a .  By t h e  5 t h  c e n t u r y ,  Prome and  
T h a t o n  became i m p o r t a n t  a s  p o r t s  o f  c a l l  f o r  Hindu m e r c h a n t  
s h i p s  s a i l i n g  b e t w e e n  I n d i a  and  M a lay a  an d  J a v a  ( 1 0 ) #
(2) Triumph o f Haazaaa
B u d d h ism  u n d e r  Anawgjrahta
A n a w r a h ta  ( p a g a n )  i s  a  n o t i o n a l  h e r o .  T h e re  came f ro m  
T h a t o n  t h e  g r e a t  m i s s i o n a r y  S h i n  A r a h a n ,  who was a  s o n  o f  a  
T h a t o n  B rahm an .  At o n ce  A n a w ra h ta  was c o n v e r t e d .  He s tam ped  
o u t  t h e  f o u l  d r a g o n  w o r s h i p ,  e x p e l l e d  t h e  A r i  and  s e t  a b o u t  
e s t a b l i s h i n g  B u d d h ism .  B u t  he  h a d  no c o p i e s  o f  t h e  s c r i p t u r e ,  
so  he  a s k e d  Manuha, K in g  o f  T h a to n  f o r  c o p i e s .  R e l i g i o n  and  
c i v i l i z a t i o n  a t  T h a t o n  were a t  a h i g h e r  l e v e l  t h a n  i n  t h e  
r u d e  n o r t h  c o u n t r y  a t  P a g a n .  B u d d h ism  a t  T h a to n  was n o t  t h e  
d e g r a d e d  T a r t r i c  B u d d h s im  o f  t h e  Mahayana o r  N o r t h e r n  s c h o o l ;  
I t  was t h e  p u re  f o r m ,  f r o m  t h e  B l f ra v a n a  o r  S o u t h e r n  s c h o o l  
o f  C e y l o n .  K ing  Manuka p o s s e s s e d  c o p i e s  o f  t h e  T i n i t a k a  which  
h a d  b e e n  l e f t  a t  T h a t o n  by B u d d h a g h o s a .  He r e f u s e d  t o  g iv e  
th e m  up and  so A n a w ra h ta  m a rch ed  w i t h  a n  army t o  T h a t o n  and 
o v e rw h e lm ed  i t ,  r e t u r n i n g  w i t h  t h e  s c r i p t u r e s  and  many 
c a p t i v e s .  T h a to n  a t  t h a t  t im e  was c i v i l i z e d  and  r e l i g i o u s
(1 0 9  D r .  H t i n  Aung, C u s t omary Law i n  B urm a. Burma t h e  F i f t h  
A n n i v e r s a r y ,  V o l .  I l l ,  No. 2 ,  J a n .  1 9 5 3 ,  6 5 .
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b u t  u n w a r l i k e  and  t o t a l l y  u n p r e p a r e d .
Thus  U p p er  Burma g a i n e d  im m en se ly  by t h e  c o n q u e s t  o f  
T h a t o n ;  she g a i n e d  B ud d h ism  i n  t h e  f o r m  w h ic h  she  f i n a l l y  
a d o p t e d  and  h a s  n e v e r  s i n c e  f o r s a k e n ,  B ud d h ism  o f  t h e  
H im ayana  o r  S o u t h e r n  s c h o o l  f ro m  t h e  M a h a v ih a r a  i n  G e y lo n .  
T h i s  was i n  1 1 t h  c e n t u r y  and t h e  Burm ese  became B u d d h i s t s  
i n  t h i s  f o r m  a l m o s t  o v e r - n i g h t  ( 1 1 ) .  The B ud d h ism  she  h a d .  
p r e v i o u s l y  known, t h e  Mahay an a  B ud d h ism  f r o m  N o r t h e r n  I n d i a  
d i s a p p e a r e d  f ro m  Burma a f t e r  t h i s .  P a l i  s u p e r s e d e s  S a n s k r i t  
a s  t h e  n o r m a l  l a n g u a g e  o f  s a c r e d  b o o k s ;  t h e  Burm ese  a d o p t e d  
t h e  T a l a i n g  a l p h a b e t  and  w r o t e  t h e i r  own l a n g u a g e  f o r  t h e  
f i r s t  t i m e ,  t h e  e a r l i e s t  Burmese i n s c r i p t i o n  known b e i n g  : 
d a t e d  1QJ>8. T h e re  i s  g ro u n d  f o r  b e l i e v i n g  t h a t  A n aw ^ M h ta  
s e n t  t o  C e y l o n  f o r  s c f i p t u r e s  an d  c o m p a re d  th em  w i t h  t h o s e  
o f  T h a t o n  ( 1 2 ) .  The l a t t e r  h a l f  o f  t h e  e l e v e n t h  c e n t u r y  A.D. 
w i t n e s s e d  t h e  t r i u m p h  o f  H in d u i s m  o v e r  B ud d h ism  i n  I n d i a ,  and  
e v e n  i n  G e y lo n  B uddh ism  was b e i n g  s u b j e c t e d  t o  a t t a c k s .  I t  
i s  r e c o r d e d  t h a t  t h e  K in g  o f  C e y l o n  s e n t  f o r  a s s i s t a n c e  t o  
t h e  K in g  o f  Burma a g a i n s t  t h e  c h o l a s o f  S o u r t h e r n  I n d i a ,  and  
i n  A .D. 1031 a s k e d  f o r  and  o b t a i n e d  a  d e p u t a t i o n  o f  monks 
and  s c r i p t u r e s  t o  s t r e n g t h e n  t h e  B u d d h i s t  r e l i g i o n ,  w h ic h  
h a d  f a l l e n  on  e v i l  t i m e s .  T h i s  shows t h a t  w i t h i n  f i f t e e n  
y e a r s  H i n a y a n a  B uddh ism  h a d  t a k e n  f i r m  r o o t  i n  P a g a n .  L a r g e  
n u m b e rs  o f  d e v o u t  B u d d h i s t s ,  f l e e i n g  f ro m  p e r s e c u t i o n  i n
( 1 1 )  D r .  H t i n  Aung, C u s to m a ry  Law i n  Burm a. Burma The F i f t h
A n n i v e r s a r y ,  V o l .  I l l ,  No* 2 ,  J a n .  1953? 6 6 .
(1 2 )  R e g i n a l d  Le May. The C u l t u r e  o f  S o u th  B a s t  A s i a ,
17.
N o r t h e r n  I n d i a ,  m i g r a t e d  t o  Burma and  e v e n  t o  S ia m  (1 3 )  • 1^
may t h e r e f o r e  be s a i d  t h a t  f ro m  t h i s  d a t e  a r o s e  t h e  i n t i m a t e  
c o n n e x i o n  b e t w e e n  t h e  K in g s  o f  Burma and  t h e  g r e a t  B u d d h i s t  
c e n t r e s  o f  B o dhgaya  i n  B i h a r  and  Geylon*
I t  h a s  b e e n  shown t h a t  t h e  r u l e r s  o f  p l a c e s  l i k e  Prome 
P&gan, an d  T h a t o n  w ere  I n d i a n s  and  h e n c e  I n d i a n  n o t i o n s  o f  
common l a w  m i g h t  h av e  p r e v a i l e d .  K y a n z i t h a ,  s o n  o f  
A n a w r a h ta ,  who h a d  p r o v e d  h i s  v a l o u r  o n  many a n  o c c a s i o n ,  and  
h a d  se t  t h e  s e a l  o n  h i s  an d  h i s  f a t h e r *  s g r e a t n e s s ,  r e c e i v e d  
h i s  g r e a t e s t  i n s p i r a t i o n s  f ro m  e i g h t  I n d i a n  B u d d h i s t s  i n  
b u i l d i n g  t h e  f a m o u r  Ananda t e m p le  a t  P a g a n  w h ic h  may be 
c a l l e d  t h e  *W e s t m i n s t e r  Abbey* o f  Burm a.  He h a d  I n d i a n  
f e a t u r e s  r a t h e r  t h a n  Burmese a s  h i s  m o th e r  was o f  I n d i a n  
b i r t h  ( l H ) .  I t  may be s a i d  t h a t  t h e  Burm ese  w ere  r e m a r k a b l y  
a b s o r p t i v e  o f  t h e  f o r e i g n  s e t t l e r s ,  an d  d o u b t l e s s  a b s o r b e d  
t h e i r  l e g a l  n o t i o n s  w i t h o u t  a c k n o w le d g e m e n t ,  b e i n g  b a r e l y  
c o n s c i o u s  o f  i t .  I t  may a l s o  be o b s e r v e d  i n  t h i s  c o n n e c t i o n  
a s  Y en k a sam i  Row (1 5 )  h a s  s a id ,
11 t h a t  when t h e r e  a r e  s e v e r a l  s y s t e m s  o f  l a w ,  one v e r y  
h i g h l y  d e v e l o p e d  an d  t h e  o t h e r s  e i t h e r  r u d e  o r  d e v e l o p e d  i n  
a l e s s  d e g r e e  a n d  t h e r e  i s  c o n t a c t  b e t w e e n  t h e s e  s y s t e m s ,  
t h e  hfehly d e v e l o p e d  s y s t e m  h a s  t h e  t e n d e n c y  t o  s u p p l a n t  t h e  
o t h e r s .  I n  t h e  same manner  where t h e r e  a r e  two c i v i l i z a t i o n s
(1 3 )  R e g i n l a d  Le May, The Cu l t u r e  o f  S o u th  B a s t  As i a ,  5 2 .  
( 1 ? )  I b i d .
( 1 5 )  V. How, T an . io re  M a n u e l . 1^9? see  a l s o  G. I y e r ,  H in d u  
Law. 6 l .
1 8 ,
i n  c o n t a c t ,  p e o p l e  b e l o n g i n g  t o  t h e  i n f e r i o r  c i v i l i z a t i o n  
h a v e  n a t u r a l l y  a  d e s i r e  t o  become a  p a r t  o f  t h e  com munity  
p o s s e s s i n g  t h e  s u p e r i o r  c i v i l i z a t i o n  o r  a t  to a st t o  p o s s e s s  
t h e  s u p e r i o r  c i v i l i z a t i o n  t h e m s e l v e s *  T h i s  t h e y  do by i m i ­
t a t i n g  t h e  m a n n e rs  and  c u s to m s  o f  t h e  p e o p l e  o f  t h e  s u p e r i o r  
c i v i l i z a t i o n  and  by b o r r o w i n g  and  a s s i m i l a t i n g  to, th e m ­
s e l v e s  a  g r e a t  many d i s t i n c t i v e  f e a t u r e s  o f  t h e  s u p e r i o r  
c i v i l i z a t i o n * 11
I t  may t h e r e f o r e  be s t a t e d  t h a t  t h e  t e n d e n c y  o f  t h e  
Burm ese  p e o p l e  o f  t h e  1 1 t h  c e n t u r y  was t o  a d o p t  t h e  c u s t o m s ,  
s o c i a l  a s  w e l l  a s  r e l i g i o u s ,  o f  t h e  I n d i a n s -  T h i s  was t h e  
p r o c e s s  by  w h ic h  t h e  Burmese became i n f l u e n c e d  t o  l a w s  o f  
I n d i a n s .  The i n t r o d u c t i o n  o f  t h e  I n d i a n  c i v i l i z a t i o n  i n t o  
Burma was t h e  r e s u l t  o f  a  g r a d u a l  and  p e a c e f u l  p r o g r e s s  o f  
c o l o n i s a t i o n *
( 3 )  The O r i g i n s  o f  The s a w a la m a i ,  K a n d y a n  and  H in d u  Law*
I t  h a s  b e e n  shown t h a t  t h e r e  was i n t i m a t e  c o n n e x i o n
b e t w e e n  Burma and  I n d i a  an d  G e y l o n .  B e f o r e  show ing  t h e  
o f
d e b t / B u r m e s e  Laws t o  H in d u  Law, i t  w i l l  be  n e c e s s a r y  t o  co n ­
s i d e r  t h e  o r i g i n s  o f  T h e s a w a la m a i ,  K an d y a n s  ( D r a v i d i a n  
u s a g e s )  and  H in d u  Law.
T h e s a w a la m a i  i s  t h e  l a w  a p p l i c a b l e  t o  t h e  1 M a la b a r  
i n h a b i t a n t s  o f  t h e  p r o v i n c e  o f  J a f f n a 1* B e f o r e  i t  was 
c o d i f i e d ,  by t h e  D t u c h ,  i t  was a  c u s t o m a r y  l a w  a p p l i c a b l e  t o
1 9 .
t h e  T a m i l s  who i n h a b i t e d  t h e  J a f f n a  d i s t r i c t .  I t  h a s  p r e v a i l e d ,  
i n  N o r t h  G e y l o n  f o r  s e v e r a l  c e n t u r i e s ,  e v e r  s i n c e  t h a t  p a r t  was  
c o l o n i s e d  b y  t h e  T a m i l s ,  who m i g r a t e d  m any  c e n t u r i e s  a g o  f r o m  
S o u t h e r n  I n d i a  ( 1 6 )  • R e c e n t  r e s e a r c h e s  h a v e  sh o w n  t h a t  t h e  T h e s a ~  
w a l m a i  o r i g i n a l l y  w a s  a  c o l l e c t i o n  o f  D r a v i d i a n  u s a g e s .  Mayne 
w h i l e  c o n s i d e r i n g  t h e  n a t u r e  o f  t h e  T h e s a v / a l a m a i  s a y s ,  ( 1 7 )  "T h e  
c u s t o m s  r e c o r d e d  i n  T h e s a w a l a m a i  m ay  t h e r e f o r e  b e  t a k e n  a s  s t r o n g  
e v i d e n c e  o f  t h e  u s a g e s  o f  t h e  T a m i l  i n h a b i t a n t s  o f  S o u t h  I n d i a  
tw o  o r  t h r e e  c e n t u r i e s  a g o ,  a t  a t i m e  w h e n  i t  i s  c e r t a i n  t h a t  
t h o s e  u s a g e s  c o u l d  n o t  b e  t r a c e d  t o  S a n s k r i t  w e l t e r s . * *  Mayne h a s  
sh o w n  t h a t  m any  s u c h  c u s t o m a r y  u s a g e s  e x i s t  e v e n  t o d a y  i n  S o u t h ,  
I n d i a .  T h e y  may b e  f o u n d  i n  fThe  M a d u r a  M a n u a l 1 b y  N e l s o n ^  uThe 
M a l a b a r  M a n u a l '* ,  b y  L o g a r ,  "T h e  N o r t h  A r c o t  M a n u a l "  b y  Co;>§, "T he  
S o u t h  G a n a r a  M a n u a l "  b y  S h e r d c k ,  a n d  "T h e  M a n u a l  o f  A d m i n i s t r a t i o n  
a n d  R e p o r t s  o f  1 8 7 1 "  b y  D r . C o r n i s h .  I n  c o n s i d e r i n g  t h e  D r a v i d i a n  
u s a g e s ,  Mayne s a y s ,  "We a l s o  know t h a t  t h e  i n f l u e n c e  o f  B r a h m a n s  
o r  e v e n  o f  A r y a n s  among t h e  D r a v i d i a n  r a c e s  o f  t h e  S o u t h  h a s  
b e e n  o f  t h e  v e r y  s l i g h t e s t ,  a t  a l l  e v e n t s  u n t i l  t h e  E n g l i s h  
o f f i c i a l s  i n t r o d u c e d  t h e i r  B r a h a m a n i c a l  a d v t e r s . "
Mayne h a s  a l s o  a b l y  sh o w n  t h a t  t h e s e  D r a v i d i a n  u s a g e s  w o r e  
n o t  b a s e d  o n  H in d u  Law, b u t  t h a t  o n  t h e  o t h e r  h a n d  m any  b a s i c  
p r i n c i p l e s  o f  H in d u  Law a r e  b a s e d  o n  t h e s e  D r a v i d i a n  u s a g e s .
He s a y s ,  ( 1 8 ) ,  "On t h e  o t h e r  h a n d ,  w h i l e  I  t h i n k  t h a t
( 1 6 )  H.W. T a m b l a h ,  The  L aw s a n d  C u s t o m s  o f  t h e  T a m i l s  o f
J a f f i t a ,  2 »
( 1 7 )  M a y n e ,  H i n d u  L aw, 5 0 1 c i t e d  a l s o  i n  H.W. T a m b i a h ^ s ,
T h e  L aws a n d  C u s t o m s  o f  t h e  T a m i l s  o f  J a f f n a .
2 0 .
B a r h m a n i c a l  Law h a s  b e e n  p r i n c i p a l l y  f o u n d e d  on  n o n  B ra h m a n i -  
c a l  c u s to m s  -so I  h a v e  l i t t l e  d o u b t  t h a t  t h o s e  c u s to m s  h a v e  
b e e n  l a r g e l y  m o d i f i e d  and  s u p p l e m e n t e d  b y  t h a t  l a w .  Where 
two s e t s  o f  u s a g e s  n o t  w h o l l y  r e c o n c i l a b l e  a r e  f o u n d  s i d e  
b y  s i d e ,  t h a t  w h ic h  c l a i m s  a  d i v i n e  o r i g i n  h a s  a  g r e a t  
a d v a n t a g e  i n  t h e  s t r u g g l e  f o r  e x i s t e n c e  o v e r  t h e  o t h e r . ”
I t  i s  by  i t s  c l a i m  t o  d i v i n e  o r i g i n  t h a t  t h e  H in d u  Law 
m o d i f i e d  D r a v i d i a n  u s a g e ,  and  h e n c e  one f i n d s ,  u n d o u b te d  
t r a c e s  o f  H in d u  Law i n  T h e s a w a la in a i .  B u t  t h e  r o o t s  o f  t h e  
T h e s a w a la m a i  a r e  n o t  t o  be f o u n d  i n  H in d u  Law.
I t  h a s  b e e n  shown by w r i t e r s  o f  e m in e n c e  o n  H in d u  Law
t h a t  t h e  H in d u  Law i s  d e r i v e d  f r o m  t h e  c u s t o m a r y  l a w s  o f
I n d i a .  T h u s ,  G a n a p a th y  I y e r  s a y s ,  ( 1 9 )  11 I t  w i l l  t h u s  be
s e e n  t h a t  t h e  H in d u  Law a s  a s c e r t a i n e d  i n  t h e  co d e  an d  o t h e r
S a n s k i r t  w a i t i n g s  i s  n o t  a  myth b u t  i t  i s  b a s e d  on  im m em oria l
u s a g e  a n d  t h a t  t h e  B r a h m a n i c a l  w r i t e r s  n e v e r  c o u l d  h av e
s u p p l a n t e d  and  none d i d  s u p p l a n t  t h e s e  u s a g e s  b y  l a w s  o f
t h e i r  own f a n c y  a l t h o u g h  t h e y  m ig h t  h a v e  b e e n  i n s t r u m e n t a l
i n  d e v e l o p i n g  t h e  l a w  t o  s u i t  t h e  g ro w in g  n e e d s  o f  t h e  s o c i e t y
& ts
o f  t h e i r  t i m e . ” Mayne s a y s  ( 2 0 ) ,  ” 1 t h i n k , - i t ^ i m p o s s i b l e  t o  
i m a g in e  t h a t  any  body  o f  u sa g e  c o u l d  h a v e  o b t a i n e d  g e n e r a l  
a c c e p t a n c e  t h o u g h o u t  I n d i a  m e r e l y  b e c a u s e  i t  was i n c l u d e d  by 
B rahm an  w r i t e r s  o r  e v e n  b e c a u s e  i t  was h e l d  by t h e  A ry a n  
t r i b e s .  I n  S o u t h e r n  I n d i a ,  a t  a l l  e v e n t s ,  i t  seems c l e a r
( 1 9 )  G a n a p a th y  I y e r ,  H in d u  Law, 3 6 .
(2 0 )  M a y n e ,H iAdu, L.aw ( 9 t h  E d ) .  *+$ s e e  a l s o  H.W. T a m b ia s ,  
The h a w's a n d  G us  tom s o f  r h e  T a m i l s  o f  J a f f n a . 64-
t h a t  n e i t h e r  A ry a n s  n o r  B rahm ans e v e r  s e t t l e d  i n  s u f f i c i e n t
if #
n u m b ers  t o  p r o d u c e  any  su c h  i ^ e s u l t .  I n  s u p p o r t  o f  h i s  
s t a t e m e n t  he  t a k e s  t h r e e  d i s t i n c t i v e  f e a t u r e s  o f  t h e  H in d u  
Law, v i z *  t h e  u n d i v i d e d  f a m i l y  s y s t e m ,  t h e  l a w  o f  i n h e r i ­
t a n c e  and  t h e  p r a c t i c e  o f  a d o p t io n  an d  shows how t h e  e a r l y  
h i s t o r y  o f  t h e s e  b r a n c h e s  o f  t h e  l a w  and  t h e i r  m a in  f e a t u r e s  
h a d  n o t h i n g  t o  do w i t h  B rahm anism .
G a n a p a th y  I y e r ,  a f t e r  a  c l o s e  a n a l y s i s ,  t a k e s  t h e  v i e w  
t h a t  t h e  H in d u  Law, t h e  Burmese Law, t h e  T h e s a w a la m a i  and 
t h e  c u s t o m a r y  l a w s  o f  t h e  P u n ja b  h a v e  a  c l o s e  r e s e m b la n c e *  
A f t e r  c o n s i d e r i n g  t h e  s i m i l a r i t y  b e t w e e n  t h e  Code o f  Manu , 
and  B urm ese  Law, he  s a y s ,  ( 2 1 )
rtThe Burmese Law m ust  hav e  t h e  same common s e u r c e  a s  
t h e  H in d u  Law o f  t h e  A ry a n s  i n  I n d i a  t h o u g h  t h e  d e v e l o p m e n t s  
(o w in g  t o  t h e  i n f l u e n c e  o f  B uddhism ) m ust  h a v e  b e e n  o n  d i f ­
f e r e n t  l i n e s .  So a l s o ,  t h e  r u l e s  i n  t h e  T h e s a w a la m a i ,  a  
c o m p i l a t i o n  o f  T a m i l  c u s to m s  made I n  1707  A.D. by t h e  D u tch  
G overnm en t  o f  C e y l o n ,  c l o s e l y  r e s e m b l e  t h e  c u s t o m a r y  l a w s  
p r e v a i l i n g  ’i n  t h e  P u n ja b  and  t r a c e s  o f  a  common o r i g i n  o f  
t h e  r u l e s  i n  t h e  T h e s a w a la m a i  and t h e  H in d u  C odes  a r e  e a s i l y  
d i s c e r n i b l e .  A c c o r d i n g  t o  t h e  T h e s a w a la m a i  a  d i s t i n c t i o n  
i s  d ra w n  b e t w e e n  h e r e d i t a r y  p r o p e r t y ,  a c q u i r e d  p r o p e r t y  and 
dow ry ,  w h ic h  r e s p e c t i v e l y  c o r r e s p o n d  t o  a n c e s t r a l  p r o p e r t y ,  
s e l f - a c q u i r e d  p r o p e r t y -  and  s t r i d h a n a m  o f  t h e  H in d u  Law
( 2 1 )  G a n a p a th y  I y e r ,  HinduJi&vr, 3 6 .
a l t h o u g h  t h e  i n c i d e n t s  a t t a c h i n g  t o  e a c h  o f  t h e s e  may n o t  
a l l  be t h e  same u n d e r  t h e  two s y s t e m .  The h e r i d i t a r y  p r o ­
p e r t y  g o e s  t o  t h e  s o n s  and t h e  s t r i d h a n a n  t o  t h e  d a u g h t e r s  
a c c o r d i n g  t o  t h e  T h e sa w a la m a i  a s  u n d e r  t h e  H in d u  Law. 11
Tam biah  (2 2 )  h a s  shown t h a t  t h e r e  i s  a  r e m a r k a b l e  
s i m i l a r i t y  b e t w e e n  t h e  T h e sa w a la m a i  a n d  t h e  Maftumakkatayam 
Law. He s a y s  ( 2 3 ) ,  "The b a s i c  p r i n c i p l e s  o f  t h e i r  s y s t e m s  
o f  l a w  a r e  so s i m i l a r  t h a t  we a r e  f o r c e d  t o  come t o  t h e  c o n ­
c l u s i o n s  t h a t  t h e s e  l a w s  a r e  d e r i v e d  f r o m  ssomeo c u s to m a r y  
l a w  p r e v a l e n t  among t h e  a n c i e n t  D r a v i d i a n s .  F a t h e r  H e r a f s 
w ork  on  t h e  Mohezo Dand i n s c r i p t i o n s  (2 k )  show^ t h a t  t h e  
c i v i l i s a t i o n  o f  t h e  a n c i e n t  D r a v i d i a n s  was one o f  t h e  e a r l i e s t  
c i v i l i z a t i o n s  known t o  t h e  w o r l d ,  a n d  t h e  c u l t u r e  o f  t h e  
D r a v i d i a n  h a d  s p r e a d  t h r o u g h  o u t  I n d i a .  Hence i t  i s  n o t  
s u r p r i s i n g  t o  f i n d  s i m i l a r  c u s to m a r y  u s a g e s  e x i s t i n g  i n  
S o u th  I n d i a ,  C e y lo n  and  N o r t h  I n d i a .  T h e s a w a la m a i ,  i n  i t s  
o r i g i n ,  a s  s t a t e d  e a r l i e r ,  was b r o u g h t  by t h e  e a r l y  M a la b a r  
i m m i g r a n t s  t o  J a f f n a  an d  i s  a n  o f f s h o o t  o f  t h e  o l d  M a r u m ^ a t -  
t a y a i l f iL a w ." He f u r t h e r  s a i d  ( 2 ? )  t h a t  ow ing  t o  B r a h a m a n i c a l  
i n f l u e n c e ,  t h e  p a t r i a r c h a l  s y s t e m  o f  s o c i e t y  t o o k  a  f i r m  
r o o t  among t h e  T a m i l s  o f  t h e  C o ro m an d e l  c o a s t .  Whenn t h e
( 2 2 )  H.W. T am biah ,  Laws and  C u s to m s  o f  t h e  T a m i l s  o f  C e y l o n , 
1 2 6 .
( 2 3 ) H.W. T am biah ,  L aws and Cust oms o f  Tie Tamil s o f  J  a f  f  n a , 19* 
( 2k )  J .  M a r s h a l l ,  Mohen.io-Daro an d  t h e  I n d i an  C i v i l i z a t i o n ,
V o l .  I ,  3 .
( 2 5 )  H. W. T am biah ,  The, Laws a nd  C us tom s  o f  t h e  T a m i l s  o f  
J a f f n a ,  19 •
23 •
T a m i l s  o f  t h e  C o ro m a n d e l  c o a s t  came o v e r  t o  J a f f n a ,  t h e y  
f o u n d  t h a t  t h e  p e o p l e  o f  J a f f n a  h a d  t h e i r  d i s t i n c t  u s a g e s  
f o u n d e d  o n  t h e  m a t r i a r c h a l  s y s t e m  o f  s o c i e t y ,  and  t h o s e  
u s a g e s  c o u l d  n o t  be c h a n g e d  i n  t o t o , A h a p p y  com prom ise  was
of*
g r a d u a l l y  e f f e c t e d ;  an d  i n  t h e  l a w kT h e s a w a la m a i  we f i n d  a 
c u r i o u s  b l e n d  o f  p r i n c i p l e s  g o v e r n i n g  t h e  m a t r i a r c h a l  and  
t h e  p a t r i a r c h a l  s y s t e m  o f  s o c i e t y  e x i s t i n g  s i d e  by s i d e .
W i th  t h e  f i r m  e s t a b l i s h m e n t  o f  t h e  p a t r i a r c h a l  s y s t e m  o f  
s o c i e t y  we f i n d  t h e  a d o p t i o n  o f  some o f  t h e  p r i n c i p l e s  o f  
t h e  H in d u  j o i n t  f a m i l y  s y s t e m .  T h u s ,  t h e  r u l e  i n  T h e s a w a la m a i  
i s  t h a t  1 so  l o n g  a s  t h e  p a r e n t s  l i v e ,  t h e  s o n s  may n o t  c l a i m  
a n y t h i n g  w h a t  so e v e r  ( 2 6 ) ,  teat a f t e r  t h e  f a t h e r 1s d e a t h ,  
t h e  m o t h e r  i s  r e c o g n i z e d  a s  t h e  h e a d  o f  t h e  f a m i l y  t i l l  she 
m a r r i e s  a g a i n ,  when she  p a s s e s  i n t o  t h e  a g n a t i c  f a m i l y  o f  
h e r  s e c o n d  h u s b a n d .  The l a t t e r  r u l e  i s  b o r ro w e d  f ro m  H in d u  
L a w . (2 7 )*  He c o n c l u d e d  t h a t  t h e  p a t r i a r c h a l  s y s t e m  g r a d u a l l y  
d i s p l a c e d  t h e  m a t r i a r c h a l  f a m i l y  a n d  p r i n c i p l e s  o f  t h e  H in d u  
Law were- g r a d u a l l y  i n t r o d u c e d  t o  s u i t  t h e  c h a n g i n g  c o n d i t i o n s  
p r e v a i l i n g  i n  J a f f n a .
As f o r  t h e  Laws o f  t h e  K a n d y a n s ,  no S i n h a l e s e  j ' u r i s -  
p r u d e n t i a l  l i t e r a t u r e  e x i s t s  o t h e r  t h a n  t h e  N i l i  N ighanduw a 
and  s o u r c e s  su c h  a s  Knox, R i b e r r o ,  and  a  t e x t  booh by D r .  
H a y l e y  ( 2 $ ) .  D r .  D e r r e t t  h a s  done some r e s e a r c h  i n  t h e
( 2 6 )  H.W. T a m b ia s h ,  The Laws and  C us tom s o f  t h e  T a m i l s  o f  
J a f f n a . 2 1 .
( 2 7 ) H.W. T am b iah ,  The Laws and  C u s to m s  o f  t h e  T a m i l s  o f  
J a f f n a ,  21;  Compare Burmese Law.
( 2 8 ) The O ri g i n s  o f ,  t h e  Laws o f  t h e J K a n d y a p s , U n i v e r s i t y  o f  
C e y l o n  R e v ie w .  J u l y - Q o t . 1Q56. 1 0 5 .  . .
O r i g i n s  o f  t h e  Laws o f  t h e  K andyans  an d  h a s  shown many p o i n t s  
o f  s i m i l a r i t y  b e t w e e n  t h e  K andyan  Law an d  H in d u  Law. He 
a l s o  r e f u t e s  t h e  commonly a s s e r t e d  c o n n e c t i o n  b e t w e e n  t h e  
K andy  m i sy s tem  and  M ia k rT l ih y .
I t  i s  g e n e r a l l y  b e l i e v e d  t h a t  V i j a y a  b r o u g h t  t h e  f i r s t  
S i n h a l e s e  t o  G e y lo n  a b o u t  t h e  t im e  o f  t h e  B u ddha .  I t  seems . 
t h a t  t h e  S i n h a l e s e  w ere  a  p e o p l e  o f  p r e d o m i n a n t l y  n o n  A ry a n  
d e s c e n t ,  w i t h  a  way o f  l i f e  s u b s t a n t i a l l y  i d e n t i f i a b l e  a s  a k i n  
t o  t h a t  common i n  m ode rn  S o u th  I n d i a .  A bout  S i n h a l e s e  p e o p l e ,  
D r .  D e r r e t t  s a y s  ( 2 9 ) ,
"They m ig h t  h a v e  known o f  B rahm ans  and  B rah m an ism ,  and 
h a d  a l r e a d y  made some a t t e m p t  t o  r e c o n c i l e  n a t i v e  c u s to m  
w i t h  A ry a n  t r a d i t i o n s .  B u t  t h i s  p r o c e s s  h a d  n o t  gone f a r .  - 
The c u s to m s  w h ic h  t h e y  f o l l o w e d  were  w e l l  known i n  Manur s 
d ay  an d  i n  K a u t i l y a ! s t ime.,  b u t  t h e y  were  a  p e o p l e  o n  t h e  ! . 
v e r y  f r i n g e  o f  t h e  o r t h o d o x  w o r l d .  I n  a l l  p r o b a b i l i t y  t h e y  
were a v e r s e  t o  accom m oda t ing  t h e m s e l v e s  t o  a c o m p l e t e l y  
o r t h o d o x  s e t  up ,  t h o u g h  t h i s  i s  p u r e  c o n j e c t u r e ,  and  t h e i r  
r e a s o n s  f o r  m i g r a t i n g  f ro m  I n d i a  c a n  o n l y  be g u e s s e d  a t .
The a l a c r i t y  w i t h  w h ic h  t h e y  a d d e d  B uddh ism  t o  t h e i r  H in d u -  
l i k e  c u l t s  seems t o  s u g g e s t  t h a t  t h e y  w ere  t e m p e r a m e n t a l l y  
a v e r s e  t o  B r a h m a n - w o r s h ip ,  and  t h e y  may w e l l  h a v e  b e e n  a n  
u n o r t h o d o x  o r  h e r e t i c a l  s e c t  when t h e y  e m b a rk e d ,  t o g e t h e r
( 2 9 )  The O r i g i n s  o f  t h e  Laws of  t h e  Kandya n s ,  U n i v e r s i t y  o f  
C e y l o n  R e v ie w ,  J u l y - O c t .  1 9 5 6 ,  !©£*■ 1p)8 .
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w i t h  t h e i r  r e t a i n e r s  a n d  f o l l o w e r s ,  f o r  t h e  h a p p y  I d l a n d ,  
w h e r e  a  v e r y  p r i m i t i v e  p e o p l e  w o u l d  b e  f o r c e d  t o  make ro o m  
f o r  t h e m .  T h e y  w e r e  n o t  h i g h l y  l i t e r a t e ,  a n d  i t  may b e  t h a t  
t h e i r  m i g r a t i o n  w as  a s  m uch  d u e  t o  e c o n o m i c  p r e s s u r e  a s  t o  
t h e o l o g i c a l  d i f f e r e n c e s .  Me h a v e  y e t  t o  f i n d  o u t ,  b u t  i t  
c a n  b e  a c c e p t e d , ,  s o  f a r  a s  we h a v e  g o n e ,  t h a t  t h e  a n c e s t e r s  
o f  t h e  S i n h a l e s e  w e r e  p a r t  o f  t h a t  g r e a t  a m a lg a m  o f  p e o p l e s  
w h i c h  g r e w  u p  d u r i n g  t h e  p e r i o d  B . C .  l JO O - J O O  a n d  w h i c h  
c o n t i n u e d  i n  v a r y i n g  m e a s u r e s  t o  g r o w  t h r o u g h o u t  t h e  
P e n n i n s u l a  a n d  t h e  E a s t ,  o u t  o f  t h e  f u s i o n > o f  P r e - A r y a n  w i t h  
A r y a n ,  a n  a m a l g a m  w h i c h  h a s  made  t h e  I n d i a n  c i v i l i z a t i o n  w h a t  
i t  I s . "  He f u r t h e r  p o i n t s  o u t  t h a t  t h e  S i n h a l e s e  c o u l d  h a v e  
come f r o m  O r i s s a ,  f o r  t h e r e  i s  n o  v e r y  c o g e n t  p r o o f  t h a t  t h e y
d i d  n o t .  I n  m o d e r n  O r i s s a  t h e  b o r d e r  b e t w e e n  D r a v i d i a n  a n d
A r y a n  i s  p a t e n t ,  a n d  O r i s s i a n s  f e e l  t h a t  t h r o u g h  t h e i r  l a n ­
g u a g e  s e p a r a t e s  t h e m  f r o m  t h e i r  D r a v i d i a n  T e l e g u  n e i g h b o u r s  
t h e i r  c u s t o m s  a r e  m o re  a l ^ i n  t o  t h o s e  o f  t h e  l a t t e r  t h a n  t o  
t h o s e  o f  t h e i r  B e n g a l i  n e i g h b o u r s  o n  t h e  o t h e r  s i d e  ( 3 0 ) .
As f o r  H i n d u  L aw ,  t h e  o l d e s t  s o u r c e s  a r e  t h e  V e d a s  
( 1 5 0 0 - 8 0 0  B . C . )  a n d  t h e  m o s t  r e c e n t  a r e  d e t a i l s  o f  c a s t e  
o r  t r i b a l  c u s t o m s  c o l l e c t e d  i n  t h e  n i n e t e e n t h  a n d  e a r l y
t w e n t i e t h  c e n t u r i e s .  I n  b e t w e e n  t h e s e  l i m i t s  l i e  t h e
D h a r m a s a s t r a  t e x t s  ( c o n s i s t i n g  o f  t h e  m u l a , o r  r o o t ,  w h i c h
( 3 0 )  Th e  O r i g i n s o f  t h e  h a w s o f  K a n d y a n s , U n i v e r s i t y  o f  
C e y l o n  R e v i e w ,  J u l y - O c t .  1 9 5 6 ,  1 0 g ^ &
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SVvir l)’s
i s  t h e  c o l l e c t i o n  o f  S u t r a s  and Biasgf c t o ,  an d  o f  t h e  commena­
t a t o r y  b o d y ,  p a r t l y  i n  t h e  fo rm  o f  s t r a i g h t - f o r w a r d  V r t t i
a n d  l i k a  o n  t h e  t e x t  c h o s e n  f o r  t h e  p u r p o s e  and  p a r t l y  i n
-?** a pHori sm s
t h e  f o rm s  o f  d i g e s t s  o f  s e l e c t e d  smrti^a-pfecrri- 'som^, o r  
c o m m e n t a r i e s  n o m i n a l l y  upon  a  s i n g l e  c o n t i n u o u s  s m r t i - t r e a t i s e  
b u t  i n  r e a l i t y  i n  t h e  shape  o f  l e g a l  d i g e s t s )  an d  o t h e r  ( 3 1 ) 
e v i d e n c e  o f  l a w  i n  p r a c t i c e ,  su c h  a s  i n s c r i p t i o n s  an d  c o l l e c ­
t i o n s  o r  i n d i v i d u a l  e x a m p le s  o f  l e g a l  d o c u m e n ts .  The age  
o f  t h e  c o m m e n t a r i e s  and  d i g e s t s  i s  f r o m  600 A.D. t o  1795  A.D. . 
T h e r e  a r e  i n s c r i p t i o n s  f ro m  t h e  t im e  o f  A soka  M aurya ,  b u t  
more s u b s t a n t i a l l y  f r o m  a b o u t  t h e  f i f t h  c e n t u r y  A.D. L e g a l  
d o c u m e n ts  o t h e r  t h a n  i n s c r i p t i o n s  a r e  a v a i l a b l e  f r o m  t h e  
1 7 t h  c e n t u r y .
The I n s t i t u t e  o f  Manu i s  t h e  e a r l i e s t  a t t e m p t  among 
t h e  H in d u s  t o  f i x  a n c i e n t  c u s to m s  and  t r a d i t i o n s  i n  a  s y s ­
t e m a t i c  f o r m .  The Code i s ,  a t  b e s t ,  o n l y  a  l a r g e  c o l l e c t i o n !  
o f  ’t h e  u s a g e s  o f  a  p e c u l i a r  t r i b e  o f  t h e  c o u n t r y 1 a n d  a 
com pendium o f  ‘m o r a l  and  r e l i g i o u s  d u t i e s  and  p r e c e p t s  t o  
p i o u s  H i n d u s ’ . The o r i g i n a l  c o m p i l a t i o n  o f  Manu m ust  h a v e  
s u f f e r e d  m u t i l a t i o n s  and  i n t e r p o l a t i o n s ,  m o d i f i c a t i o n s  and  
a l t e r a t i o n s  a t  t h e  h a n d s  o f  t h e  g l o s s a t o r s ,  and  t h e  l a t e r   ^
s c h o o l  o f  B rahm an ism ,  a s  i n  a c c o r d a n c e  w i t h  t h e  g e n e r a l  
p r i n c i p l e s  o f  p r o g r e s s  amd a d v a n c e m e n t ,  t h e  n e e d s  o f  t h e  
g ro w in g  c o m m a n i t i e s  dem anded .  ( 3 2 )
( 3 1 )  The O r i g i n s  o f  t h e  Laws of  t h e  I tan d y a n s . U n i v e r s i t y  o f*  W? H .I M .I  l l>  I.T IIp M III ■ N l l l l gl lit  l|~ ll( f  1.1 I IP" II I !■' m I ■ I I ■! ^ . --11 ■■ IMMITil I ■ I fl IIJ ^  I j  I I it ■ ' _jT 'WT . HI J  »
G e y lo n  R e v ie w ,  J u l y - O e t .  1 95°?  ,e>$‘
(32) S.Ray, Customs and G_iLsiiQmia^awLJLn.3 .niiLi^li.Jlndia^ 28.
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11 The H in d u  C o d e ,  c a l l e d  t h e  Laws o f  Manu11, o b s e r v e s
S i r  Henry* M aine ,  "Which i s  c e r t a i n l y  a  B ra h m in  c o m p i l a t i o n ,
u n d o u b t e d l y  e n s h r i n e s  many g e n u i n e  o b s e r v a n c e s  o f  t h e  H in d u
r a c e ,  b u t  t h e  o p i n i o n  o f  t h e  b e s t  c o n t e m p o r a r y  O r i e n t a l i s t s
i s ,  t h a t  i t  d o e s  n o t ,  a s  a  w h o l e , , r e p r e s e n t  a  s e t  o f  r u l e s
e v e r  a c t u a l l y  a d m i n i s t e r e d  i n  H i n d u s t a n .  I t  i s  i n  g r e a t  p a r t ,
a n  i d e a l  p i c t u r e  o f  t h a t  w h ic h ,  i n  t h e  v i e w  o f  a  B ra h m in ,
. n
o u g h t  t o  be l a w  ( 3 3 ; .  A g a in j  "The c o d i f i e d  l a w ,  Manu and  
h i s  g l o s s a t o r  em b ark ed  o r i g i n a l l y  a much s m a l l e r  body  o f  
u s a g e  t h a t  h a s  b e e n  i m a g i n e d ,  a n d ,  n e x t ,  t h e  c u s t o m a r y  r u l e s ,  
r e d u c e d  t o  w r i t i n g ,  have  b e e n  v e r y  g r e a t l y  a l t e r e d  by  t h e  
B r a h a m a n i c a l  e x p o s i t o r s  c o n s t a n t l y  i n  s p i r i t ,  s o m e t im e s ,  i n  
t e n o r "  ( 3 l0
I t  i s  i m p o r t a n t  t o  c o n s i d e r  t h e  i n f l u e n c e  o f  B rahm an ism ,  
w h ic h  i s  o f  l a t e r  d e v e l o p m e n t ,  o n  t h e  t h e n  e x i s t i n g  c u s to m s .  
H i s t o r y  t e l l s  us t h a t  t h e  f i r s t  c o u n t r y  i n  w h ich  t h e  A ry a n s  
s e t t l e d  was t h e  t r a c t  o f  l a n d  d r a i n e d  by t h e  g r e a t  r i v e r  
I n d u s  and  i t s  t r i b u t a r i e s .  The h o l y  l a n d  o f  Brahm avarfca  w as ,  
a s  d e s c r i b e d  by Manu (Laws o f  Manu, Chap .  I I ,  1 7 ) ,  s i t u a t e d  
b e t w e e n  t h e  two a n c i e n t  r i v e r s ,  S a r a s v a t i  and  D r i s a d v a l e  
i n  t h e  P u n j a b ,  and  t h i s  B r a h m a v a r t a ,  a c c o r d i n g  t o  t h a t  s a g e ,  
i s  t h e  l a n d  where  t h e  c u s to m  h a n d e d  down i n  r e g u l a r  s u c c e s s i o n
( 3 3 )  H. M a in e ,  A n c i e n t  Law. 1 7 :  £9* See a l s o  S. H ay ,  C us tom s 
and  C us tom ary* Law i n  B r i t i s h  I n d i a , i h •
( 3 W  Vi l l a g e  C o m m u n i t i e s .  $2, 3 0 '
28*
among t h e  ( f o u r  c h i e f )  c a s t e s  o f  t h a t  c o u n t r y  i s  c a l l e d  t h e  
c o n d u c t  o f  t h e  v i r t u o u s  men* (Manu, C h ap .  I I ,  1 8 ) .  Manu 
f u r t h e r  s a y s ,  f,f ro m  a  B rah m in  i n  t h a t  c o u n t r y  l e t  a l l  men 
on  e a r t h  h e a r  t h e i r  s e v e r a l  u s a g e s . n (C h ap .  I I ,  2 0 ) .  I t  i s  
w o r t h  n o t i c i n g  t h a t  Manu h a s  t h r o u g h o u t  h i s  t r e a t i s e  e n j o i n e d  
u n q u a l i f i e d  r e v e r e n c e  f o r ,  and  i m p l i c i t  o b e d i e n c e  t o ,  t h e  ■ 
B r a h m i n s ,  an d  p l a c e d  th e m ,  a s  a  c l a s s ,  above  a l l  o t h e r  human 
b e i n g s .  The B rah m a n s ,  a rmed w i t h  s h a s t i c  i n j u n c t i o n s ,  
a s s u r e d  f o r  t h e m s e l v e s  t h e  p o s i t i o n  o f  s o l e  i n t e r p r e t a t i o n s  
o f  t h e  v e d a s  an d  s h a s t r a s ,  and  became t h e  e x p o s i t o r s  o f  
u s a g e s  and  c u s to m s  b o t h  s e c u l a r  a n d  r e l i g i o n s  and  u l t i m a t e l y  
a t t a i n e d  a n  a s c e n d a n c y  e v e n  h i g h e r  t h a n  t h a t  o f  t h e  r u l e r s  
o f  t h e  s o i l .  I t  was t h r o u g h  t h e i r  i n f l u e n c e  t h a t  a n c i e n t  
c u s t o m s  an d  u s a g e s ,  w h ic h  h a d  o r i g i n a l l y  b e e n  f r e e  f ro m  any  
r e l i g i o u s  s i g n i f i c a n c e  o r  s u p e r s t i t i o n s  i d e a s ,  became c l o t h e d  
w i t h  a l l  s o r t s  o f  r e l i g i o u s  r i t e s  a n d  s u p e r s t i t i o n  ( 3?)*
B u t ,  h o w e v e r ,  t h e r e  e x i s t s  a  l a r g e  body  o f  c u s to m s  an d  u s a g e ,  
a b s o l u t e l y  p u r e  and  u n t o u c h e d ,  am o n g s t  t h e  i n d e g e n o u s  
p o p u l a t i o n  o f  I n d i a  who w ere  u n a f f e c t e d  by  B rah m an ism .  Even  
t o  t h e  P u n j a b  t h e  b i r t h  p l a c e  and  c r a d l e  o f  B rah m an ism ,  t h e  
a n c i e n t  c u s to m s  an d  u s a g e s  d i d  n o t  s u f f e r  much c h a n g e .  
B e c a u s e ,  soon  a f t e r  t h e  A ry a n s  b e g a n  t o  move f u r t h e r  e a s t ­
w a r d s ,  t h e  h o l d  o f  B rahm an ism  s l a c k e n e d  t o  a  c o n s i d e r a b l e  
e x t e n t .  I n  S o u t h e r n  I n d i a  a l s o ,  t h e  B rahm ans  n e v e r  s e t t l e d
( 3 5 )  8 . B a y ,  C u s t o ms and  C u s to m a ry  Law i n  Br i t i s h  I n d i a * 1 8 .
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i n  s u f f i c i e n t  num bers  t o  p r o d u c e  a l a s t i n g  e f f e c t  o n  e x i s t i n g  
c u s to m s  a n d ‘u s a g e s *  C o n s e q u e n t l y ,  i n  M a l a b a r ,  C a n a r a ,  and  
among t h e  T a m i l  i n h a b i t a n t s  o f  t h e  s o u t h  o f  I n d i a ,  an d  t h e  . 
Nambuditi. B rahm ans  o n  t h e  West C o a s t  o f  t h e  M adras  P r e s i d e n c y ,  
c e r t a i n  p e c u l i a r  u s a g e s  a n d  c u s to m s  a r e  n o t i c e d  w h ic h  r e m a in e d  
u n i n f l u e n c e d  by  B rah m an ism  ( 3 6 ) .
T h e r e f o r e ,  t h e  o r i g i n  and  n a t u r e  o f  t h e  H in d u  Law were 
n a t u r a l l y  a f f e c t e d  by  B rahm anism , and  t h e  p i c t u r e  o f  t h e  
I n d i a n  s o c i e t y  was w h o l l y  d o m in a te d  b y  s a c r i f i c e s  an d  r i t u a l s  
a n d  i t  r e m a i n e d  w i t h  m o s t  o f  t h e  w r i t e r s  on  H in d u  Law 
t h r o u g h o u t  t h e  l a s t  c e n t u r y  ( 37 )* I f ?  o n e ,  t h e r e f o r e  t r i e s  
t o  com pare  Burm ese  Law w i t h  I n d i a n  Code o f  Manu o r  H in d u  Law, 
one w i l l  f i n d  t h a t  t h e  two s y s t e m s  a r e  d i f f e r e n t .  The 
H in d u  Law a s  p ro p o u n d e d  by  B rahm an ism  o f  l a t e r  p e r i o d  
a s s u m e s  t h e  j o i n t  f a m i l y  a s  t h e  u n i t  o f  s o c i e t y .  The l a w  o f  
t h e  j o i n t  f a m i l y  i s  t h e  b a s i s  o f  H in d u  p e r s o n a l  law$ -the l a w  
o f  m a r r i a g e ,  o f  a d o p t i o n ,  o f  i n h e r i t a n c e ,  h a v e  a l l  t o  s u b -  
s e r v e  t h e  p u r p o s e s  o f  t h e  j o i n t . f a m i l y  an d  accommodate  them ­
s e l v e s  t o  t h e  r u l e s  g o v e r n i n g  t h e  j o i n t  f a m i l y .  B u t  i f  one 
c o m p a r e s  w i t h  t h e  a n c i e n t  c u s to m s  and u s a g e s  o f  I n d i a ,  ( i . e .  
p r e  B rah m an ism  p e r i o d }  and  t h e  D r a v i d i a n s  c u s t o m s ,  one w i l l  
f i n d  t h e  l a w  o f  d i v o r c e  and  th e  l a w  o f  i n h e r i t a n c e ,  i n  f a c t  
e v e r y  b r a n c h  o f  t h e  p e r s o n a l  l a w  s i m i l a r  t o  Burmese B u d d h i s t
( 3 6 ) S .  R a y ,  C us tom s  and  C u s to m a ry  Law i n  B r i t i s h  I n d i a . 1 8 .
( 3 7 )  Mayne o n  H in d u ^L aw .^n d J T s a g e , (1953") 9*
Law a n d  a s su m es  e q u a l i t y  b e t w e e n  t h e  s e x e s ,  and  t h e  c r e a t i o n  
011 m a r r i a g e  o f  a  com munity  o f  p r o p e r t y  b e t w e e n  t h e  s p o u s e s .
(*0 M a t r i a r c h a l  V e s t i g e s  i n  Burma
We f i n d  a  m a t r i a r c h a l  o r g a n i s a t i o n  o f  s o c i e t y  among 
t r i b e s  c l o s e l y  c o n n e c t e d  w i t h  Burman r a c e  -  and  i t  s t i l l  
e x i s t s  i n  t h e  N o r t h  B a s t  o f  I n d i a .  F u r n i v a l l  t h i n k s  t h a t  
Burm an s o c i e t y  was s i m i l a r l y  o r g a n i s e d  a t  a  c o m p a r a t i v e l y  
r e c e n t  d a t e  ( 3 8 ) .  P u re  m a t r i l i n i t y  i s  known t o  h a v e  e x i s t e d  
a t  t h e  l a t e s t  i n  t h e  1 2 t h  c e n t u r y  a l o n g  t h e  W e s t e r n  C o a s t  
o f  I n d i a  ( M a l a b a r ) ,  among c e r t a i n  c a s t e s  who h a v e  c e r t a i n -  
c h a r a c t e r i s t i c s  i n  common. Amongst t h e j k t h e  f i s h i n g  
c o m m u n i t i e s  w ere  p r o m i n e n t  and  i t  i s  no c o i n c i d e n c e  t h a t  a  
m a t r i l i n e a l  com m unity ,  t h e  Mukkuvas .  c o n t i n u e d  t h a t  l a w  
u n t i l  c o m p a r a t i v e l y  r e c e n t  t i m e s  i n  C e y l o n  (3 9 )*  M a t r i l i n e a l  
c o m m u n i t i e s  p r o b a b l y  e x i s t e d  i n  M adras  and  e l s e w h e r e  (*+0).
I n  s u c h  a  s y s t e m  d e s c e n t  i s  t r a c e d  and  p r o p e r t y  t r a n s ­
m i t t e d  t h r o u g h  t h e  m o th e r  o n l y .  The b e s t  exam ple  i s  o f f e r e d
(Assam)
b y  t h e  I C h a s i s / w h o  a r e  o f  T i b e t o - B u r m a n  s t o c k .  S i r  J . C .  L y a l l  
s a i d ,  " T h e i r  s o c i a l  o r g a n i s a t i o n  p r e s e n t s  one  o f  t h e  m ost  
p e r f e c t  e x a m p le s  s t i l l  s u r v i v i n g  o f  m a t r i a r c h  i n s t i t u t i o n s ,  
c a r r i e d  o u t  w i t h  l o g i c  an d  t h o r o u g h n e s s ,  w h ic h  t o  t h o s e
( 3 8 ) J o u r n a l  o f  Burma R e s e a r c h  S o c i e t y ,  P a r t  I  ( I 9I I ) ,  15*
( 3 9 ) J .  D. M. D e r r e t t ,  The O r i g i n s ^ o f  t h e  Laws o f  t he Kandy ­
a n s , U n i v e r s i t y  o f  C e y lo n  R e v ie w ,  J u l y - O c t . 195§7
(1+0) I b i d ,  1 2 7 .
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a c c u s t o m e d  t o  r e g a r d  t h e  s t a t u s  an d  a u t h o r i t y  o f  t h e  f a t h e r  
a s  t h e  f o u n d a t i o n  o f  s o c i e t y ,  a r e  e x c e e d i n g l y  r e m a r k a b l e .
N o t  o n l y  i s  t h e  m o th e r  t h e  h e a d  and  s o u r c e  and  o n l y  bond  o f  
u n i o n  o f  t h e  f a m i l y 5 . i n  t h e  m ost  p r i m i t i v e  p a r t  o f  t h e  h i l l s ,  
t h e  S y n t t o g  c o u n t r y ,  she  i s  t h e  o n l y  owner o f  r e a l  p r o p e r t y ,  
and  t h r o u g h  h e r  a l o n e  i s  i n h e r i t a n c e  t r a n s m i t t e d  . . .  The 
f l a t  m e m o r i a l  s t o n e s  s e t  up t o  p e r p e t u a t e  t h e  memory o f  t h e  
d e a d  a r e  c a l l e d  a f t e r  t h e  woman who r e p r e s e n t  t h e  c l a n  . . . .  . 
I n  ha rm ony  w i t h  t h e  scheme o f  a n c e s t o r  w o r s h i p ,  t h e  o t h e r  
s p i r i t s  t o  whom p r o p i t i a t i o n  i s  o f f e r e d  a r e  a l l  m a in l y  
f e m a l e . "  (*&)
E t h n o l o g i c  a l l y  t h e s e  IChasis  a r e  c l o s e l y  r e l a t e d  t o  t h e  
Burm an  r a c e .
As t h e  r e s u l t  o f  h i s  a n a l y s i s  o f  t h e  c o n d i t i o n s  o f  t h e s e  
p e o p l e  an d  o f  s i m i l a r  c o n d i t i o n s  i n  bygone c i v i l i z a t i o n s ,
D r .  F r a z e r  (*+2) i n d i c a t e s  t h e  f o l l o w i n g  c h a r a t e r i s t i c s ^ o f  t h e  
m a t r i a r c h a l  o r g a n i s a t i o n .  The u l t i m a t e  c r i t e r i o n  i s  t h e  
t r a c i n g  o f  k i n g s h i p  t h r o u g h  t h e  f e m a l e  l i n e ;  a s  a  c o r o l l a r y  
i t  f o l l o w s  t h a t  pow er  and  p r o p e r t y  a r e  s i m i l a r l y  t r a n s m i t t e d ;  
a n c e s t o r  w o r s h i p  i s  o f  t h e  f e m a le  r a t h e r  t h a n  t h e  m a le ,  and  
t h e r e  i s  t h e r e f o r e  a  t e n d e n c y  t o  t h e  p r e p o n d e r a n c e  o f  g o d d e s ­
s e s  i n  t h e  h e i r a r c h y  o f  d e i t i e s .  To t h e  E u r o p e a n ,  w i t h
( k l )  J .  G. L y a l l ,  i n t r o d u c t i o n  t o  The K h a s i s , -  q u o t e d  i n  
t h e  a r t i c l e  o f  J .  C* F u r n i v a l l 11, M a t r i c h a l  v e s t i g e s  i n  
Burma, J o u r n a l  o f  th e -B u rm a  R e s e a r c h  S o c i e t y ,  P a r t  I ,
( 1 9 1 1 5 , 1 6 .
(b2) J . G. F r a z e r ,  A d o r i s  A t t i s  O s i r i s , 392- 3 .
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i n s t i n c t s  m o d i f i e d  by  a l o n g  p a t r i a r c h a l  t r a d i t i o n ,  t h e  
s e x u a l  r e l a t i o n s  o f  su ch  r a c e s  a p p e a r  t o  i n d i c a t e  a l a x  
m o r a l i t y .  I t  m u s t  be n o t e d  how ever  t h a t  a l t h o u g h  t h e  r i g h t  
t o  r u l e  and  t o  own p r o p e r t y  i s  t r a n s m i t t e d  t h r o u g h  t h e  f e m a l e ,  
a c t u a l  pow er  and  o w n e r s h ip  may be v e s t e d  i n  t h e  m a le .  Thus 
a  K h a s i  k i n g  i n h e r i t s  power i n  r i g h t  o f  h i s  m o t h e r ,  b u t  h e  
e x e r c i s e s  i t  i n  h i s  own p e r s o n ,  and  among t h e  M e l a n e s i a n s  
11 • • • •  t h e  h o u s e  o f  t h e  f a m i l y  i s  t h e  f a t h e r ' s ,  t h e  g a r d e n  
i s  h i s ,  t h e  r u l e  and  g o v e rn m e n t  a r e  h i s . "
The f o l l o w i n g  a r e  some i n c i d e n t s  o f  Burma h i s t o r y  and 
c u s to m  e x a m in e d  i n  t h e  l i g h t  o f  t h e s e  r e s u l t s  (V 3) *
The a l l o t m e n t  i n  t h e  D ham m atha ts  o f  an  e x t r a  p o r t i o n  
t o  t h e  e l d e s t  ( o r a s a )  s o n  i s  w i t h o u t  d o u b t  o f  p a t r i a r c h a l  
o r i g i n .  I n  c e r t a i n  p l a c e s  h o w ev e r  t h e  c u s t o m  s t i l l  e x i s t s  
f o r  t h e  i n h e r i t a n c e  t o  be e q u a l l y  d i v i d e d  among a l l  t h e  
c h i l d r e n ;  b u t  i f  t h e  e l d e s t  son  s h o u l d  b r i n g  a s u i t  t o  o b t a i n  
h i s  l e g a l  s h a r e ,  i t  i s  p r o b a b l e  t h a t  t h e  l a w  c o u l d  g i v e  h im  
a  p o r t i o n  t o  w h ic h  by  l o c a l  c u s to m  h e  was e n t i t l e d .
The d e v o l u t i o n  o f  p r o p e r t y  i s  so  f r e q u e n t  a n  i n c i d e n t  
o f  s o c i a l  l i f e ,  and  so p e c u l i a r l y  l i a b l e  t o  be i n f l u e n c e d  
by  a  f o r e i g n  l e g a l  s y s t e m ,  t h a t  we o u g h t  t o  e x p e c t  t o  f i n d  
v e s t i g e s  o f  m a t r i l i n y y  more amply i l l u s t r a t e d  i n  t h e  r u l e s  
f o r  d e v o l u t i o n  o f  p o w er .  I t  i s  c o n v e n i e n t  t h e r e f o r e  t o  
s t a r t  o u r  e n q u i r y  by e x a m in i n g  t h e  r u l e  o f  d y n a s t i c  s u c c e s ­
s i o n .  The e n d o g e n i c  m a r r i a g e s  o f  t h e  Burman R o y a l  h o u s e
(*+3) F u r n i v a l l ,  M a t r J U i . J i u r m a  ? ( 1 9 1 1 ^ ,
J . B . R . S . ,  1 ? .
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h a v e  f r e q u e n t l y  t e e n  n o t i c e d *  S i r  G e o r g e  S c o t t  w r i t e s  ( ^ ) ?
11 The S o v e r e i g n  a l w a y s  m a r r i e s  a t  l e a s t  one h a l f  s i s t e r  t o  
e n s u r e  t h e  p u r i t y  o f  t h e  r o y a l  b l o o d " .  D r .  F r a - z e r ,  i n  t h e  
w ork  a l r e a d y  q u o t e d ,  g i v e s  i n s t a n c e s  o f  a  s i m i l a r  c u s to m  i n  
e a r l y  E g y p t ,  w here  i t  a p p e a r s  t o  h a v e  b e e n  w i d e s p r e a d ,  b u t  
p o i n t s  o u t  t h a t  1 b e o t h e r  and  s i s t e r  m a r r i a g e  seems t o  hav e  
b e e n  e s p e c i a l l y  common i n  r o y a l  f a m i l i e s 1 (*+5 ) and  a d o p t s  
t h e  t h e o r y  o f  A. T. McLennon t h a t  i t  was a  s u r v i v a l  o f  t h e  
d a y s  when r o y a l  b l o o d  was t r a c e d  t h r o u g h  women o n l y .
The c h r o n i c l e s  o f  Burma l e n d  s u p p o r t  t o  t h i s  s u g g e s t i o n ,  
f o r  s u c h  a  m a r r i a g e  i s  t h e  d e v e lo p m e n t  o f  a  p r a c t i c e  w h ereb y  
t h e  k in g d o m  p a s s e d  w i t h  t h e  s u r v i v i n g  q u e e n .  The Mon t r a d i ­
t i o n  o f  Tham ara  and  Wimala i s  an  ex a m p le  (*+6 ) .  I n  th e  
vo lum e o f  i n s c r i p t i o n s  no l e s s  t h a n  5 q u e e n s  were  t h u s  
m a r r i e d  t o  s u c c e s s i v e  p r i n c e s  b e t w e e n  t h e  13 t h  and t h e  1 5 t h .  
c e n t u r y  (*+7 ) .  a l l  t h e s e  c a s e s ,  t h e  p o l i t i c a l  p o w er ,  
a l t h o u g h  h e l d  by men, was t r a n s m i t t e d  t h r o u g h  women.
I n  t h e  p a t r i a r c h a l  o r g a n i s a t i o n ,  i t  i s  t h e  w i f e  who 
g o e s  t o  o r  become a  member o f  h e r  h u s b a n d ' s  h o u s e h o l d .  The 
s u r v i v a l  o f  m a t r i a r c h a l  c u s to m  c a n  be s t i l l  t r a c e d  i n  Burma, 
t h o u g h  o b s o l e s c e n t  i n  p l a c e s ,  o f  t h e  b r i d e g r o o m  t e m p o r a r i l y  
r e s i d i n g  w i t h  t h e  p a r e n t s  o f  h i s  w i f e .  " A f t e r  m a r r i a g e " ,  
s a y s  Shewe Yo, " t h e  c o u p l e  a l m o s t  a l w a y s  l i v e  f o r  two o r
( bh) The B u r m a n , q u o t e d  i n  M a t r i a r c h a l  V e s t i g e s  i n  B u r m a ,
J o u r n a l  o f  t h e  Burma R e s e a r c h  S o c i e t y ,  P a t  I ,  (1911)? 17* 
(*+5) I* G* F r a z e r ,  Adp r i s  A t t l s  O s i r i s .  ^ 0 ,  c i t e d  i n  
J . B . R . S .  ( 1 9 1 ! )  1 7 .
( k 6 ) J . B . R . S .  (1 9 1 1 )  1 8 .  (k-7) T h e  B u r  Qian, V o l .  I ,  7 0 .
■ 3^*
t h r e e  y e a r s  i n  t h e  h o u s e  o f  t h e  h r i d e 1s p a r e n t s , t h e  s o n - i n -  
l a w  b ec o m in g  one o f  t h e  f a m i l y  (*+8 ) .  F u r n i v a l l  p o i n t s  o u t  
t h a t  t h e  p r a c t i c e  o f  t h e  s o n - i n - l a w  a b i d i n g  w i t h  h i s  w i f e ' s  
p a r e n t s  i s  a n  ex o g am ic  s u r v i v a l  r a t h e r  t h a n  a r e f l e c t i o n  
o f  e c o n o m ic  a c t u a l i t y .  T h i s  i s  r e n d e r e d  more p r o b a b l e  by 
h i s  r e m a i n i n g  o n ,  i f  t h e  g i r l  be a n  o n l y  d a u g h t e r ,  u n t i l  t h e  
o l d  p e o p l e  d i e ,  when i n  t h e  o r d i n a r y  c o u r s e  o f  t h i n g s  t h e y  
i n h e r i t  t h e  p r o p e r t y .  U nder  a p a t r i a r c h a l  s y s t e m  n e i t h e r  
s o n - i n - l a w  n o r  d a u g h t e r  w ou ld  h a v e  b e e n  a b l e  t o  l a y  c l a i m  t o  
i t 5 t h e y  w ou ld  h a v e  b e e n  e x c l u d e d  i n  f a v o u r  o f  t h e  a g n a t i c  
k i n  ( ^ 9 )*
I n  t h i s  c o n n e c t i o n  a n  i n s t r u c t i v e  c o m p a r i s i o n  i s  p o s s i b l e  
w i t h  c e r t a i n  M a lay a n  v i l l a g e s .  H ere  we r e a d ,  ' t r i b a l  d e s c e n t  
g o e s  t h r o u g h  t h e  woman, and  no l a n d  c a n  be owned e x c e p t  b y  
woman. E x o g a n y y i s  s t i l l  a r e a l  i n s t i t u t i o n .  The h u s b a n d  
s e t t l e s  i n  h i s  w i f e ' s  v i l l a g e ,  e s s e n t i a l l y  a s  a d e p e n d a n t  on  
h e r  and  h e r  r e l a t i o n s .  Thus i n  e v e r y  g e n e r a t i o n  t h e  men a r e  
s c a t t e r e d ,  w h i l e  t h e  women o f  t h e  v i l l a g e  r e m a i n  a s o l i d  
c o m p a c t  g r o u p . "  ( ^ 0 )
We m i g h t  e x p e c t  t o  f i n d  o t h e r  e v i d e n c e  o f  i n h e r i t a n c e  
t h o u g h  t h e  f e m a le  l i n e ,  b u t  u n f o r t u n a t e l y  i t  h a s  n e v e r  b e e n  
c o l l e c t e d .  I n  Upper Burma, i t  h a s  b e e n  n o t i c e d  t h a t  t h e  
o f f i c e  o f  ' m v o t h u g g i ' h a s  f r e q u e n t l y  b e e n  i n h e r i t e d  t h r o u g h  
t h e  f e m a le  l i n e .  The h e r e d i t a r y  m v o th u g g i  a r e  t h e  b e s t
•m ii i ■ i ii—  11 »■ ' ' m  ■ . 'MU n P  i m  i^ i  i i li  m — i .  P .  i p m mi > «■! i i — p i >1 ■ '■ ii i H i. I—M ■»»!■* n i i i i n i H H iW liB i i iW iip i .  p«i«m ■ «j ■■ p i . i i  i m i < . . m ■ ■ 11 m  i »p .1 i
(1+8)  J . B . R . S .  ( 1 9 1 1 ) ,  1 8 .
(1+9) J . B . R . S .  ( 1 9 1 1 ) ,  1 9 .
( 5 0 )  S o c i a l i s t  R e v ie w ,  March 1 9 1 0 .  :Whe.re__Wpman i .sr._Mastej! by 
T. 0 .  May.
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a n a l o g y  t o  t h e  h e r e d i t a r y  t w l n z a s .  I n  t h e  l a t t e r  c a s e  t h e  
p r i v i l e g e  of, d i g g i n g  f o r  o i l  r e s t e d  w i t h  a c e r t a i n  number o f  
f a m i l i e s .  T hese  f a m i l i e s  a r e  c a l l e d  Xoya f a m i l i e s  and  e v e r y  
member o f  th e m  was e n t i t l e d  t o  d i g  f o r  o i l .  The lyoyas_' a r e  
d i v i d e d  i n t o  male and  f e m a le  yoyas*  The t i t l e  and  r i g h t  
o f  t h e  l yoya* d e s c e n d  s t r i c t l y  i n  p r i m o n g e n i t u r e ,  t h e  m ale  
y o y a  b e i n g  s o l e l y  i n  t h e  m a le ,  t h e  f e m a le  y o y a  i n  t h e  
f e m a l e  l i n e  ( 5l ) .
T h e r e  i s  some s i m i l a r i t y  b e t w e e n  t h e  I i h a s a n  m a r r i a g e  
l a w  (w h e re  m a t r i a r c h a l  s y s t e m  e x i s t s )  and t h e  B urm ese  
B u d d h i s t  Law. The K h a s a n  m a r r i a g e ,  l i k e  t h e  B urm ese  B u d d h i s t  
m a r r i a g e  i s  r e m a r k a b l e  i n  i t s  s i m p l i c i t y .  C o n s e n t  o f  t h e  
p a r t i e s  o r  o f  t h e i r  g u a r d i a n s  f o l l o w e d  by t h e  d e l i v e r y  o f  
t h e  woman t o  t h e  h u s b a n d  f o rm  t h e  e s s e n c e  o f  t h e  t r a n s a c t i o n .  
Bo p r i e s t  o r  p u b l i c  a u t h o r i t y  i s  n e e d e d  t o  s o l e m n iz e  t h e  
m a r r i a g e .  The d i s s o l u t i o n  o f  m a r r i a g e  i s  q u i t e  s i m p l e  and  
i t  i s  d i s s o l u b l e  by m u t u a l  c o n s e n t  ( 5 2 ) .
P r o b a b l y  t h e r e  may be o t h e r  e v i d e n c e s ,  b u t  i t  may be
s a i d  a s  D r .  F r a z e r  h a s  p o i n t e d  o u t ,  ( 5 3 )  " w h e r e e v e r  t h e  
a n c i e n t  p r e f e r e n c e  f o r  t h e  f e m a le  l i n e  o f  d e s c e n t  h a s  b e e n  
r e t a i n e d ,  i t  l e n d s  t o  i n c r e a s e  t h e  i m p o r t a n c e  and  e n h a n c e  
t h e  d i g n i t y  o f  w om en . t! A l t h o u g h ,  t h e r e  f o r e } t h e r e  a r e  a t  
p r e s e n t  f e w  t r a c e s  o f  p r o p e r t y  b e i n g  t r a n s m i t t e d  t h r o u g h  t h e
(5 1 )  U Tha Gy we, A T r e a t i s e  on  B u d d h i s t  La,w? V o l .  I ,  2 ^ 8 .
( 5 2 )  L .D .  J o s h i ,  The . Klias_a Fami,ly_. Law, 1 5 0 .
( 5 3 )  T. .Or. F r a z e r ,  A d o r l s  A t t i s  O s i r i s ,  c i t e d  i n  J . B . R . S .  
( 1911) .20 .
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f e m a l e  l i n e ,  t h e  f r e e d o m  o f  woman k i n d  i n  B u rm a  a n d  t h e i r  
p o w e r  o v e r  p r o p e r t y  may b e  f a i r l y  c l a i m e d  a s  a  r e s u l t  f r o m  
t h e  s u r v i v a l  i n t o  t h e  p r e s e n t  t i m e s  o f  i d e a s  o r i g i n a t i n g  i n  
a  s y s t e m  o f  m a t r i a r c h a l .
H o w e v e r ,  i t  i s  p o s s i b l e  t o  o u t l i n e  som e g e n e r a l  c o n c l u ­
s i o n s .  I n  t h e  f i r s t  p l a c e  t h e r e  i s  c o n s i d e r a b l e  e v i d e n c e  
t h a t  b o t h  Mons a n d  B u r m a n s  w e r e  a t  o n e  t i m e  o r g a n i s e d  o n  
m a t r i a r c h a l  l i n e s .  I t  i s  p r o b a b l e  t h a t  am ong  t h e  Mons 
p r i m o g e n i t u r e  w i t h  d e s c e n t  f r o m  f a t h e r  t o  s o n  w a s  b e g i n n i n g  
t o  a s s e r t  i t s e l f  a t  a b o u t  t h e  t i m e  w h e n  t h e y  f i r s t  a c h i e v e d  
a  n a t i o n a l  e x i s t e n c e  i n  t h e  9 t h  c e n t u r y .  T h e  B u r m a n s  w o u l d  
s e e m  t o  h a v e  r e c o g n i s e d  no  k i n s h i p  w i t h  t h e  f a t h e r  u n t i l  
some t i m e  a f t e r  t h e  I n d i a n  c o l o n i s t s  h a d  b e e n  e s t a b l i s h e d  
a t  P r o m e .  A r c h a i c  r i t e s ,  i n v o l v i n g  p r a c t i c e s  now r e g a r d e d  
a s  i m m o r a l ,  w o u l d  a p p e a r  t o  h a v e  b e e n  i n  f u l l  f o r c e  u n t i l  
t h e  i n t r o d u c t i o n  o f  t h e  ' S o u t h e r n  S c h o o l  o f  B u d d h i s m * • 
A l t h o u g h  t h e s e  w e r e  g r a d u a l l y  a b o l i s h e d  t h e r e  a r e  many 
t r a c e s  t h a t  f o r m e r  i d e a s  s t i l l  e x e r t e d  a n  a c t i v e  i n f l u e n c e  
o n  d y n a s t i c  s u c c e s s i o n  s o  l a t &  a s  t h e  1 5 t h  c e n t u r y ,  a n d  
t h a t  f r o m  t h e s e  o r i g i n a t e d  m o d e r n  c e r e m o n y  w h e r e b y  a  k i n g  w a s  
m a r r i e d  t o  h i s  h a l f - s i s t e r .  As r e g a r d s  t h e  common p e o p l e ,  
p a r t l y  o n  a c c o u n t  o f  t h e  u n c e a s i n g  w a r f a r e ,  t o  w h i c h  
m a t r i a r c h a l  i n s t i t u t i o n s  a r e  u n s u i t e d ,  b u t  p r i n c i p a l l y
37*
b e c a u s e  o f  t h e  i n f l u e n c e  o f  c o d e s  w i t h  a  p a t r i a r c h a l  b a s i s ,  
t h e r e  h a s  b e e n  a  g r o w i n g  t e n d e n c y  f o r  t h e  f a t h e r  t o  a c q u i r e  
p r o m i n e n c e  a t  t h e  e x p e n s e  o f  t h e  m o t h e r  ( 5 ^ ) *
(5*+) S • F u r n i v a i l , M a t r i a r c h a l  V e s t i g e s _ i n  B u r m a , B . R . S *i
June 1911, 15 a t  30*
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( ? )  M a r r i a g e  and  D iv o rce ,
The  sawal a m a i
1 * M a r r i a g e .  .
I t  h a s  b e e n  s a i d ,  " t h e r e  i s  no a d e q u a t e  r e a s o n  t o  s u p p o se  t 
t h a t  t h e  m a r r i a g e  c u s to m s  o f  Burma have  b e e n  i n f l u e n c e d ,  a s  
r e g a r d s  e s s e n t i a l s ,  by o u t s i d e  a g e n c i e s ,  e x c e p t  i n  so f a r  a s  
t h e y  h av e  b e e n  t i n g e d  t o  some e x t e n t  w i t h  B u d d h i s t  m o ra l  t e a c h ­
i n g s  ( 5 5 ) . U I t  i s  s u b m i t t e d  t h a t  t h e  above  s t a t e m e n t  r e q u i r e s  
r e c o n s i d e r a t i o n .  As ■will be i n d i c a t e d  s u b s e q u e n t l y ,  I n d i a n  
i n f l u e n c e  o n  Burm ese  m a r r i a g e  c u s to m s  i s  m a n i f e s t .
M a r r i a g e  am ongs t  Burman B u d d h i s t s  h a s  e n t i r e l y  l o s t  any  . 
r e l i g i o u s  c h a r a c t e r  i t  m i g h t  have  h ad  and  a t  t h e  p r e s e n t  day  
i t  i s  p n r e l y  c i v i l  and  c o n s e n s u a l .  B u d d h i s t  monies k e e p  
e n t i r e l y  a l o o f  f ro m  su c h  w o r l d l y  c e r e m o n i e s  ( ? 6 ) .  The p u r p o s e  
o f  B uddh ism  b e i n g  t h e  a n n i h i l a t i o n  o f  d e s i r e ,  t h e r e  c a n  be no 
room f o r  a r e l i g i o u s  ce rem ony  i n  Burmese m a r r i a g e .  I n  p r a c t i c e ,  
h o w e v e r ,  c e r t a i n  c e r e m o n i e s  a r e  u s u a l l y  o b s e r v e d  C5 7 ) -  I t  i s  
n o t e w o r t h y  t h a t  t h e  S i n h a l e s e  a l s o  do n o t  a p p e a r  t o  b e l i e v e  
t h a t  an y  m ag ic  i s  n e c e s s a r y  i n  a  m a r r i a g e  ce re m o n y ,  and  a r e  
p r e p a r e d  t o  r e g a r d  a s  m a r r i e d  a  c o u p l e  whose u n i o n  was n o t  
s o l e m n i s e d  by any  ce rem ony  ( 5 8 ) .  A l th o u g h  i n  I n d i a ,  m a r r i a g e  
was r e g a r d e d  a s  a  r e l i g i o u s  s a c r a m e n t  i n  t h e  V e d ic  p e r i o d ,
( 5 ? )  U May Oung, "h e a d i n g  C a s e s  on  B u d d h i s t  haw " .  7 0 .
( ? 6 ) S .  C. L a h i r i ,  Bu rm ese  B u d d h i s t  Law, 2 b .
( 5 7 )  U.E Mating, Burme se Buddh i s t  haw. 2 0 .
( 5 8 )  F .  A. H a y l e y ,  S i n h a l e s e '  Laws and  G.us_t_oms, 171*.
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d i v o r c e  and  r e ~ m a r r l a g e  w ere  p e r m i t t e d  i n  e x c e p t i o n a l  c a s e s .
I t  was n o t  u n t i l  a b o u t  500 A.D. t h a t  m a r r i a g e  became a n  i r r e v o ­
c a b l e  u n i o n .  I n  t h e  B r a h m a n i c a l  c o u n t e r  a t t a c k  011 B uddh ism ,  
w h ic h  e m p h a s i s e d  o t h e r  w o r l d l i n e s s ,  t h e  B rahm an  w r i t e r s  gave  
e v e r y  m o r t a l  a c t i v i t y  a  r e l i g i o u s  s i g n i f i c a n c e ,  c a l l i n g  f o r  
t h e  p r e s e n c e  and  a c t i v e  p a r t i c i p a t i o n  o f  a  B ra h m in  p r i e s t  (5 9 )*  
Manu*s o b j e c t  was t o  e n s u r e  t h a t  a  u n i o n  was s t r e n g t h e n e d  by 
r e l i g i o u s  r i t e s ,  w h e t h e r  i t s  o r i g i n  was n o b l e  o r  s h a m e f u l  ( 5 9 )* 
S a f y a n a r a y a n a  R a o ,  J .  r e m a r k s ,  " C e re m o n ie s  a r e  e s s e n t i a l  I n  
t h e  c a s e  o f  a l l  t h e  e i g h t  f o rm s  o f  m a r r i a g e .  T h i s  i s  t h e  s t r i c t  
H in d u  Law r e g a r d i n g  t h e  mode by w h ich  a v a l i d  m a r r i a g e  c o u l d  
be e f f e c t e d  ( 6 0 ) .
Some D ham m atha ts  m e n t i o n  t h e  e i g h t  f o r m s  o f  m a r r i a g e ,  
w h ic h  shows t h e  i n f l u e n c e  o f  H in d u  Law. T hus  Dha'mmaM2iLasa ( 6 l )  
e n u m e r a t e s  t h e  f o l l o w i n g  e i g h t  f o rm s :
( 1 )  The B r a h ma f o rm  o f  m a r r i a g e  i s  one w here  t h e  b r i d e g r o o m
i s  s e l e c t e d  f o r  e x c e l l e n c e  o f  c h a r a c t e r ^  He s a l u t e s  t h e  b r i d e * s  
p a r e n t s  a t  t h e  m a r r i a g e  ce rem o n y .
( 2 )  The V i s a y a  f o rm  i s  one w h ich  t a k e s  p l a c e  f r o m  b u s i n e s s  
m o t i v e •
( 3 )  The Kar i y a  f o r m  i s  w h ere  p r e s e n t s  s u c h  a s  c a t t l e ,  e t c . ,  
h av e  b e e n  r e c e i v e d  b y  t h e  b r i d e ! s p a r e n t s  f r o m  t h e  b r i d e g r o o m . .  
(**) The Unma/ba f o rm  i s  w here  t h e  b r i d e ' s  p a r e n t s  command
( 5 9 )  A .S .  A l t e k a r ,  The P o s i t i o n  o f  Women i n  H i ndu  C i v i l i z a t i o n . 
^35 J .M .D .  D e r r e t t ,  The O r i g i n s  o f  t h e  Laws of  t h e  
Kan d y a n s . U n i v e r s i t y  o f  C e y l o n  R e v i e w , “*(19557, 1 0 9 .
C60) De&rViva-Nal Achl  v .  Chid a m b a ram . AIR (195*+) Mad. 657 at 667.
( 6 1 ) XIV, 8 0 .  “  — — — — .
*+0.
u p r i g h t  c o n d u c t  t o  t h e  b r i d e  an d  b r i d e g r o o m .
( 5 )  The A y u ta n  fo rm  i s  w h e re  t h e  d a u g h t e r  i s  g i v e n  i n  m a r r i a g e  
a f t e r  t a k i n g  p r e s e n t s  b u t  w i t h o u t  a s c e r t a i n i n g  w h e t h e r  t h e  
r e l a t i v e s  o f  t h e  b r i d e g r o o m  c o n s e n t e d  t o  t h e  m a r r i a g e .
( 6 ) The Gandh a b b a  f o r m  i s  w h ere  m a r r i a g e  t a k e s  p l a c e  b e c a u s e  
o f  m u t u a l  l o v e  an d  a f f e c t i o n  b e t w e e n  b r i d e g r o o m  and  b r i d e .
( 7 )  The B v a h i t t a  i s  w here  t h e  d a u g h t e r  i s  g i v e n  i n  m a r r i a g e  
w i t h o u t  h e r  c o n s e n t .
( 8 ) ' The Se y y a  fo rm  w h e re  t h e  d a u g h t e r  g i v e n  i n  m a r r i a g e  h a d  
a l r e a d y  s e x u a l  i n t e r c o u r s e  w i t h  t h e  b r i d e g r o o m  a r i s i n g  f r o m  
l i v i n g  u n d e r  t h e  same r o o f  o r  f r o m  some o t h e r  c a u s e .
The above  may be  co m p ared  w i t h  t h e  e i g h t  fo rm s  i n  Manu( 6 2 ) .  
They w ere  a l s o  known i n  a n c i e n t  t i m e s  among t h e  p r e - A r y a n  
i n h a b i t a n t s  o f  I n d i a  ( 1 6 3 ) .
( 1 )  The Brahma where  t h e  f a t h e r  g i v e s  h i s  d a u g h t e r  t o  a  man 
l e a r n e d  i n  t h e  Veda and  o f  good c o n d u c t .
( 2 )  The D a t e  where  t h e  d a u g h t e r  i s  g i v e n  t o  a  p r i e s t  who 
o f f i c i a t e s  a t  a  s a c r i f i c e  d u r i n g  t h e  c o u r s e  o f  i t s  p e r f o r m a n c e .  
.(3) The A r s h a  w h ere  t h e  f a t h e r  g i v e s  away h i s  d a u g h t e r  a f t e r  
r e c e i v i n g  f ro m  t h e  b r i d e g r o o m  a  cow an d  a  b u l l  o f  two p a i r s .
(*+) The P r a ^ a n a t y a ,  i s  w here  t h e  f a t h e r  o f  t h e  g i r l  a d d r e s s e d  
t h e  c o u p l e  w i t h  t h e  t e x t ,  t!May b o t h  o f  y o u  p e r f o r m  t o g e t h e r  
y o u r  d u t i e s ” an d  h a s  shown h o n o u r  t o  t h e  b r i d e g r o o m .
( ? )  The A s u r a  fo rm  where  t h e  b r i d e g r o o m  m a r r i e s  t h e  b r i d e  a f t e r
( 6 2 ) Manyi, I I I ,  2 0 5 1 .  S t e r n b a c h ,  g o r ms__of  M a rr iafee i n
A n c i e n t  I n d i a  & O h e i r  D ev e lo p m en t  ( 1 9 ? 1 )  B h a r a t i y a  V i d y a ,I ■■■,■! m w m m y i i i M i .  ■ h h i m i W  i i i^ i i ^ nii w ar— ■ p h « n w  ^ i i ^ m  '  *  ** _  v  V .. . J
X I I ,  5 2 .  ( 6 3 F  J . ^ . T S j T T j e r r e t t ,  The O r i g i ns- of. t h e  Laws.
o f  K a n d y a n s . U n i v e r s i t y  o f \ C e y l o n  R e v ie w  1 9 5 ° ,  1 0 9 .
i^'l O
g i v i n g  p r e s e n t s  t o  h e r  and  h e r  r e l a t i v e s .
( 6 ) The G andhar l fa f o r m  i s  t h e  v o l u n t a r y  u n i o n  o f  a m a id e n  and  
h e r  l o v e r .
( 7 )  The R a k sh a s a  i s  t h e  f o r c i b l e  a b d u c t i o n  o f  a m a id e n  f ro m
h e r  home 5 and
jViscu^ha,
( 8 ) The M - a a t o s  i s  where  a  man s e d u c e s  a  g i r l  who i s  s l e e p i n g ,  
i n t o x i c a t e d ,  o r  d i s o i* d e re d  i n  i n t e l l e c t *
A l t h o u g h  D h am m av l ia sa  c a l l s  i t s  f o rm  by d i f f e r e n t  names 
e x c e p t  i n  two c a s e s ,  v i z .  Brahma and  G a n d h a b b a , t h e  fo rm s  a r e  
s i m i l a r  an d  come v e r y  much i n  t h e  same o r d e r  a s  i n  Manu.
The p r e s e n t a t i o n  o f  t h e s e  fo rm s  i n  t h e  two t e x t s  i n  
t a b u l o r  f o rm  w i l l  f a c i l i t a t e  a  c o m p a r i s o n .
Dhamma v i l a s a  
1 . 0Brahma ( e x c e l l e n c e  o f  .
C h a r a c t e r ) .
2* V i s a y a  ( b u s i n e s s  m o t i v e ) .
3 * K a r i y a  ( c a t t l e  r e c e i v e d  
a s  p r e s e n t s ) . .  
b.* Unmata  ( u p r i g h t  c o n d u c t  
com m ended)•
Manu
1* Brahma (k n o w led g e  o f  V ed asfci mi mfci h n i » .  — hi i 9 ^
an d  good  c h a r a c t e r ) .
2 * D a i v a  ( g i v e n  t o  p r i e s t  who 
o f f i c i a t e s  h i m s e l f  a t  
s a c r i f i c e ) .
3* A r s h a  (cow  an d  b u l l s  r e c e i ­
v e d  a s  p r e s e n t s ) .
*+• F ra & an a t .y a  ( p e r f o r m a n c e  o f  <r ^
d u t i e s  commended)*
5* A y u ta n  ( p r e s e n t s  t o  b r i d e ) .  5 .  A s u r a  ( p r e s e n t s  t o  b r i d e ) .
6 * G^ndhabbg (1  ove mat c h ) .  6 . G andhar&fo (1  ove m a t c h ) *
7* Byah i t t a  ( w i t h o u t  c o n s e n t ) .  7* R a k sh a s a  (b y  f o r c e ) ,
o .  Se y y a  ( s e d u c t i o n ) .  8 . F4-sakas  ( s e d u c t i o n ) .
I t  w ou ld  be a b s u r d  t o  a rg u e  t h a t  t h e  a u t h o r s  o f  t h e s e  
t e x t s  a r r i v e d  a t  t h e s e  c l a s s i f i c a t i o n s  by  o r i g i n a l  and  i n d e p e n ­
d e n t  t h o u g h t *  O b v i o u s l y  one i n s p i r e d  t h e  o t h e r  o r  b o t h  d e r i v e  
f ro m  a  common s o u r c e .  Manugye s p e a k s  o f  t h r e e  f o r m s ,  n a m e ly ,  
t h e  g i f t  o f  g i r l  by  h e r  p a r e n t s ,  a  u n i o n  by  m u tu a l  c o n s e n t ,  
an d  a u n i o n  a r r a n g e d  by  a g o - b e t w e e n  ( 6 k-) * I n  a c t u a l  p r a c t i c e ,  
o n l y  two o f  t h e  t h r e e  f o rm s  i n  Manugye, v i z .  t h e  m a r r i a g e  
a r r a n g e d  b y  t h e  p a r e t n s ,  a n d  t h e  m a r r i a g e  by m u tu a l  c o n s e n t  
o f  t h e  c o n t r a c t i n g  p a r t i e s ,  a r e  common. The K andyans  knew 
( a n d  t o  some e x t e n t  s t i l l  know) m a r r i a g e  o f  a f o r m a l  k i n d ,  i n  
w h ic h  t h e  b r i d e  I s  g i v e n  away by  a  r e l a t i o n  t o g e t h e r  w i t h  a 
dow ry ,  and  m a r r i a g e  o f  a n  i n f o r m a l  k i n d  i n  w h ic h  t h e  g i r l ,  
g i v e s  h e r s e l f  t o  a  man o f  h e r  own c h o i c e .  The f i r s t  f o rm  
r o u g h l y  c o i n c i d e s  w i t h  t h e  Brahma f o rm  o f  m a r r i a g e  d e s c r i b e d  
by Manu an d  o t h e r  S m r t i  w r i t e r s ,  and by D h am m av i la sa  (6 5 )$  t h e  
o t h e r  i s  i d e n t i c a l  w i t h  t h e  G aiidharya  f o r m ,  i n  w h ich  o r i g i n a l l y ,  
a t  l e a s t ,  m u t u a l  a t t r a c t i o n ,  once a c k n o w le d g e d  by t h e  p a r t i e s ,  
s e r v e  t o  e s t a b l i s h  t h e  u n i o n .  S a t y a n a r a y a n a  R ao ,  J . ,  o b s e r v e s  
( 6 6 ) ,  " T h e re  i s  n o t h i n g  o d i o u s  when two p e r s o n s  1s u i  j u r i s 1 
man and  woman a g r e e  t o  m a r r y  b e t w e e n  t h e m s e l v e s ,  and  t h e  c h o i c e  
was t h e i r  own and  n o t  s u p e r - i m p o s e d  by t h e  g u a r d i a n  f o r  t h e  
m a r r i a g e ,  and  make t h e  u n i o n  p e rm a n e n t  by  g o in g  t h r o u g h  t h e  
m a r r i a g e  r i t e s  p r e s c r i b e d  by t h e  S h a s t r a s .  The G an d h a rv a  'fo r i j i
( 6 k*) B.C. L a h i r i ,  Burmese B u d d h i s t  Law, 25*
( 6 5 )  D e r r e t ,  The O r i g i n s  o f  t h e  haw s o f  t h e  K an d y an s ,
U n i v e r s i t y  o f  C e y lo n  Rev i e w  ( 1 9 5 6 ) ,  1 1 1 .
( 6 6 ) D e jy iv an a i  A ch i  v .  C h i  dam baram C h e 1 1 i a r . AIR (195k*) Mad.
657  a t  6 6 5 .
o f  m a r r i a g e  i s  n o t  o b s o l e t e  I n  t h e  s t a t e  o f  M a d r a s . "  I n  Burma 
t h e  l o v e  m a r r i a g e  w i t h o u t  c o n s e n t  o f  p a r e n t s  i s  common^ t h i s  
c o r r e s p o n d s  t o  Gan d h a r v a  m a r r i a g e .
I n  I n d i a ,  f r o m  t h e  V ed ic  a g e ,  t h e  Gand h a r v a  m a r r i a g e s  were 
w e l l  known. A u t h o r i t i e s  a r e  n o t  a g r e e d  a s  t o  w h e t h e r  l o v e  
u n i o n s  s h o u l d  be  i n c l u d e d  w i t h i n  t h e  c a t e g o r y  o f  a p p r o v e d  
m a r r i a g e s .  The B a n d h ay a n a  Dharma S u t r a  r e f e r s  w i t h  a p p r o v a l  
t o  t h e  v i e w  o f  some t h i n k e r s  t h a t  l o v e  u n i o n s  o u g h t  t o  be 
recommended a s  t h e y  p r e s u p p o s e  r e c i p r o c a l  a t t a c h m e n t  ( 6 7 )* The 
M a h a b h a r a t a  I n  one p l a c e  i n c l u d e s  t h e  Gandha,rvgt, u n i o n  w i t h i n  
t h e  g ro u p  o f  t h e  a p p r o v e d  m a r r i a g e s  ( 6 8 ) .  Manu seems t o  be 
i n d e c i s i v e  i n  t h e  m a t t e r  ( 6 9 ) .  N a r a d a ,  t o o ,  d e c l i n e s  t o  p l a c e  
G a n d h a rv a  m a r r i a g e  e i t h e r  among t h e  a p p r o v e d  o r  among t h e  
b la m e w o r th y  f o rm s  an d  c a l l s  i t  Sa%idharana o r  o r d i n a r y .  The . 
d e f i n i t i o n  o f  G a n d h a rv a  m a r r i a g e  i s  g i v e n  by  K a l i d a s a  i n  h i s  
S a k u n t a l a .  When Kanva p r o c e e d s  t o  e x p r e s s  h i s  a p p r o v a l  t o  h i s  . 
d a u g h t e r  o f  h e r  l o v e  m a r r i a g e ,  he i n c i d e n t a l l y  d e f i n e s  t h e  
Gand h a r v a  m a r r i a g e  a s  a  l o v e  u n i o n  b r o u g h t  a b o u t  w i t h o u t  any  
r e c i t a t i o n  o f  M a n t r a s  (7 0 )*  T h i s  c o r r e s p o n d s  t o  Burmese 
m a r r i a g e  by m u t u a l  c o n s e n t  o f  t h e  c o n t r a c t i n g  p a r t i e s ,  t h o u g h  
110 ce rem ony  i s  n e c e s s a r y  f o r  t h e  v a l i d i t y  o f  t h e  m a r r i a g e .  I n  
I n d i a ,  i n  c o u r s e  o f  t i m e s ,  a s  t h e  h o l d  o f  B ra h a m a n ism  i n c r e a s e d ,  
G a n d h a rva, c e a s e d  t o  be one o f  t h e  i d e a l  f o r m s  o f  m a r r i a g e  \ I t .
( 6 7 ) B a n d h a y a n a ,  1 ,  1 1 ,  13> 7$ s e e  a l s o  A .S .  A l t e k a r ,  The 
P o s i t i o n  o f  Women u n d e r  H in d u  C i v i l i z a t i o n ,  k-2.
( 6 8 )  M a h a b h a r a t a ,  X I l T ^ U u  "
( 6 9 ) Manu, I I I , '  2 3 - 2 5 .
( 7 0 ) A .S .  A l t e k a r ,  T h e _ . P o s i t i i m ^  
z a t i o n ,  4*3 .
hh
was i n c l u d e d  i n  t h e  l i s t  o f  u n a p p r o v e d  f o r m s .  B u t ,  h o w e v e r ,  
Ga n d h arva. m a r r i a g e s  c o u l d  n o t  he  a l t o g e t h e r  s t o p p e d  (7 1 )*
I n  m e d i e v a l  t i m e s  t h e  scheme o f  Manu was s p o i l e d  by t h e  s u p e r ­
a d d e d  r e q u i r e m e n t  t h a t  e v e r y  u n i o n  must  he s o l e m n i z e d  hy  a 
c e rem ony  i f  i t  i s  t o  he a m a r r i a g e  ( 7 2 ) .  H e n c e ,  i t  was l a i d  
down t h a t  e v e n  i n  G a n d h a rv a  m a r r i a g e s  t h e  r i t u a l  s h o u l d  be p e r ­
fo rm e d  (7 3 )*  S a t y a n a r a y a n a  R a o ,  I .  o b s e r v e s  ( 7 ^ ) ? "T here  a r e  
r e a l l y  two e s s e n t i a l  e l e m e n t s  n e c e s s a r y  t o  c o n s t i t u t e  a  v a l i d  
m a r r i a g e  u n d e r  H in d u  Law a c c o r d i n g  t o  S h a s t r a s $  one i s  a  
s e c u l a r ,  v i z .  g i f t  o f  t h e  b r i d e  o r  k a n d y a d a n a  i n  t h e  f o u r  
a p p r o v e d  f o r m s ,  t h e  t r a n s f e r e n c e  o f  d o m in io n  f o r  c o n s i d e r a t i o n  
i n  t h e  1A s u r a 1 fo rm ,  and  m u tu a l  c o n s e n t  o r  a g r e e m e n t  b e t w e e n  
t h e  m a id en  and  t h e  b r i d e g r o o m  i n  t h e  Gandh arva,  form * These  
m ust  be s u p p le m e n t e d  by t h e  a c t u a l  p e r f o r m a n c e  o f  t h e  m a r r i a g e  
by g o in g  t h r o u g h  t h e  fo rm  p r e s c r i b e d  hy G u t i y a  s u t r a s  o f  w h ic h  
t h e  e s s e n t i a l  e l e m e n t s  a r e  1 m n i g r a h a n a 1 an d  1 s a u t a n q d i 1. I n  
t h e  c a s e  o f  R a k s h a s a 1 an d  1 u a i s a c h a 1 f o rm s  a l s o ,  t h e r e  s h o u l d  
he a m a r r i a g e  r i t e  i n  t h e  f o r m  p r e s c r i b e d  by  th e  S h a s t r a s .
T h i s  i s  t h e  r e l i g i o u s  e l e m e n t .  B o t h  t h e  s e c u l a r  and  t h e  
r e l i g i o u s  e l e m e n t s  a r e  e s s e n t i a l  f o r  t h e  v a l i d i t y  o f  a  m a r r i a g e .  
The 1G a n d h a r v a 1 fo rm  o f  m a r r i a g e  i s  no e x c e p t i o n  t o  t h e  r u l e . "
I n  t h e  A s u r a  fo rm  o f  m a r r i a g e ,  a c c o r d i n g  t o  t h e  Dharma-  
s a s t r a  ( 7 5 )  t h e  h u s b a n d  p a i d  a  r e a s o n a b l e  p r i c e  i n  c a s h  o r  k i n d .
( 7 1 )  A .S .  A l t e k a r ,  The P o s i t i o n  o f  Women i n  H in d u  C i v i l i z a t i o n ,  
k 3 .
(7 2 )  i b i d .  %*3*(73) i b i d .  *+3 . ( 7 ^ )  Devaivanai  Ac h i  v .  C h i d a m­
b a ram  C h e t t i a r , AIR (1 9 5 ^ )  Mad.""557 a t  5*55.
(7 5 )  A .S .  A l t e k a r ,  TheJ P o s i t i o n  o f  Women i n  H in d u  C i v i l i z a t i o n .  2 1 8 . ~  ' _  _ _ _ _ _ _
5^.
S o m et im es ,  t h e  b r i d e g r o o m  a g r e e d  t o  s e r v e  h i s  w ould  be f a t h e r -  
i n - l a w  f o r  a  number o f  y e a r s  i n  l i e u  o f  t h e  paym ent  o f  t h e  
b r i d e - p r i c e .  I n  Burmese Law, we f i n d  s i m i l a r  p r o v i s i o n s *  
t h u s  t h e  D ham m atha ts  s a y ,  ICu n g y a l i n g a
" I f  a  d a u g h e r  i s ,  g i v e n  I n  m a r r i a g e  t o  a  man on  h i s  p r o m i ­
s i n g  t o  r e n d e r  some s e r v i c e . ,  he  s h a l l  o b t a i n  h e r  o n l y  on  t h e  
f u l f i l m e n t  o f  h i s  p r o m i s e # M ( 7 6 )
Mano
"The g i v i n g  o f  a  d a u g h t e r  i n  p u b l i c  t o  a  man who h a s  p e r ­
fo rm e d  some d i f f i c u l t  t a s k  f o r  h e r  p a r e n t s ,  i s  a noble a c t* 11 (77)
" I f  a  d a u g h t e r  i s  p r o m i s e d  t o  be g i v e n  i n  m a r r i a g e  on  t h e  
s u i t o r  u n d e r t a k i n g  t o  p e r f o r m  some d i f f i c u l t  t a s k ,  she s h a l l  
be g i v e n  t o  h im  o n  h i s  a c c o m p l i s h i n g  i t * "  ( 7 8 )
I n  H in d u  Law, t h e  t h e o r y  o f  j o i n t  o w n e r s h i p  c o u l d  o n l y  
be i n v o k e d  t o  s e c u r e  f o r  h e r  m in o r  r i g h t s  an d  p r i v i l e g e s #  I t  
i n v e s t e d  h e r  w i t h  a n  a b s o l u t e  r i g h t  o f  m a i n t e n a n c e  a g a i n s t  
t h e  h u sb an d *  The h u s b a n d  c o u l d  n o t  p r o c e e d  o n  a  j o u r n e y  w i t h ­
o u t  m aking  p r o p e r  p r o v i s i o n  f o r  h e r  m a i n t e n a n c e  and  t h e  h o u s e ­
h o l d  e x p e n d i t u r e  (7 9 )*  T h i s  i s  a l s o  t h e  p o s i t i o n  u n d e r  Burm ese  
B u d d h i s t  Law ( 8 0 ) .  T h u s ,
Pyu* "The h u s b a n d  s h a l l  make a d e q u a t e  p r o v i s i o n  f o r  t h e  m a in ­
t e n a n c e  o f  h i s  w i f e  when he g o e s  on  a  j o u r n e y ,  and  t h e  w i f e 1 
s h a l l  w a i t  t i l l  he  r e t u r n s # "
( 7 6 )  D i g e s t ,  I I ,  s e c .  h?.  ( 77 ) D i g e s t ,  I I ,  s e c .  k6*
( 7 8 )  D i g e s t ,  I I ,  s e c .  *+6. ( 7 9 )  H i t s  o n  y a j ,  I I ,  5 2 .
( 8 0 )  D i g e s t  I T ,  sec.. 2 k k ,  2k7$
see  a l s o  Manugye Bk. s e c .  l k - l 6 .
*+6.
K a i n g z a .. "A man s h a l l  make p r o v i s i o n  f o r  t h e  m a i n t e n a n c e  o f  
h i s  w i f e ,  c h i l d r e n ,  an d  s l a v e s  b e f o r e  he  s t a r t s  o n  a  J o u r n e y . #  
The K an d y a n s  have ,  a lw a y s  p r a c t i s e d  a  t h i r d  t y p e  o f  m ar­
r i a g e  w h ich  i s  n o t  r e p i n e s e n t e d ,  e x c e p t  i n c i d e n t a l l y  and  i n  
a m b i g i o u s  t e x t s  ( 8 1 )  i n  t h e  S a s t r a .  T h i s  i s  t h e  so c a l l e d  
1m a r r i a g e  i n  b i n n a 1#
I n  K an d y an  Law t h e  b i n n a  m a r r i e d  d a u g h t e r  l i v e s  upon  o r  
n e a r  t h e  p r o p e r t y  e i t h e r  o f  b o t h  h e r  p a r e n t s  o r  o f  t h a t  
p a r e n t  who h a s  s e t  h e r  up i n  t h i s  m a r r i a g e  ( 8 2 ) .  H er  h u sb a n d ,  
v a c a t e s  h i s  p o s i t i o n  I n  h i s  n a t u r a l  f a m i l y  t o  some e x t e n t ,  
comes t o  l i v e  w i t h  an d  p e r h a p s  t o  a s s i s t  t h e  w i f e ’ s p a r e n t  o r  
p a r e n t s ,  b u t  d o e s  n o t  become a n  a d o p t e d  s o n ,  h a v i n g ,  i n  f a c t ,  
a  somewhat p r e c a r i o u s  t e n u r e  I n  h i s  w i f e ’ s f a m i l y  h o u s e .  T h i s  
i s  a l m o s t  e x a c t l y  w hat  h a p p e n s  i n  t h e  111 a t o m a d o p t i o n  o f  
M a d ra s ,  o r  more p a r t i c u l a r l y  A ndhra  S t a t e  ( 8 3 )# V a r i o u s  
s t e p s  m ig h t  be t a k e n  t o  p r e v e n t  t h e  a n c e s t r a l  p r o p e r t y  f ro m  
p a s s i n g  o u t  o f  t h e  f a m i l y  by r e a s o n  o f  t h e  a b s e n c e  o f  m a le
( 81)
( 82)
( 8 3 )
Such  a s  Manu IX, 1 2 7 - 1 3 8 ,  135? s e e  a l s o  Dr# J#D.M. 
D e r r e t t ,  The O r i n i n s  o f  t h e  Laws o f  t h e  K a n d y a n s . 
U n i v e r s i t y  o f  C e y l o n  R e v ie w  (19537?  I l l *
F.A# H a y l e y ,  The, Kandy_an Law. 193? 19*+, 197#
Mayne, H in d u  L a w _ an d -U sag e , 2 8 0 - 1 ;
The M a la b a r  I n s t i t u t i o n  o f  t h e  S a rv asw ad an an i  m a r r i a g e  
( s o m e t im e s  d e s c r i b e d  a s  a n  a d o p t i o n ;  i s  c o m p a r a b le ;  
V.H# S ubram anya  I y e r ,  Mayne H in d u  Law. ^ 2 9 ,  
VeJLaymUaamJiiAll&i v. JJiiaJsaxidian, A.I.R., N.u.c. 1 9 5 5 ? 
TMV, C o c h i n ,  1 1 0 1 .
J .D .M .  D e r r e t ,  O r i g i n s  o f  t h e  Laws o f  t h e  K andyan ,  
U n i v e r s i t y  o f  C e y l o n  R e v ie w ,  1 9 5 8 ,  113#
7^.
l i n e a l  h e i r s ,  and  o f  t h e s e  t h e  11l a t o m  m e thod  h a s  a t t r a c t e d  
m o s t  r e s p e c t a b l e  a t t e n t i o n  and  I s  b e s t  known t o  t h e  c o u r t s .
The D h a r m a s a s t r a  I t s e l f  r e l e n t e d  I n  t h e  f a c e  o f  t h e  demand t h a t  
a  d a u g h t e r  s h o u l d  be e n t i t l e d  t o  r e t a i n  h e r  f a t h e r ’ s p r o p e r t y  
f o r  h e r  s o n s ,  an d  s h o u l d  s t a y  a t  home m a r r i e d ,  b u t  n o t  a  
member o f  h e r  h u s b a n d ’ s f a m i l y  (8 h )  and  t h e  r e s u l t  was t h e  
h y b r i d  i n s t i t u t i o n s  known a s  t h e  p u t r i k a - n u t r a ? w h ic h  many 
m e d i e v a l  J u r i s t s  t h o u g h t  was t h e  s o l e  j u s t i f i c a t i o n  f o r  t h e  
a d m i s s i o n  o f  t h e  d a u g h t e r  a s  an  h e i r  t o  h e r  f a t h e r  ( 8 5 ) .  Many 
h a v e  s e e n  t h e  j r u t r i k a  a s  a  r e f l e c t i o n  o f  t h e  w i f e  o f  t h e  
i l l a t o m  -  ’a d o p t e e * ;  h i s t o r i c a l l y  t h e r e  i s  no d o u b t  a c o n n e c ­
t i o n ,  b u t  t h e  i n s t i t u t i o n s  a r e  d i s t i n c t .  We f i n d  i n  Burma, 
t h e  b r i d e g r o o m s  r e s i d i n g  w i t h  t h e  p a r e n t s  o f  h i s  w i f e ,  ' a f t e r  
m a r r i a g e ' ,  s a y s  Shwe Y oe,  ' t h e  c o u p l e  a l m o s t  a lw a y s  l i v e  f o r  
two o r  t h r e e  y e a r s  I n  t h e  h o u s e  o f  t h e  b r i d e ' s  p a r e n t s ,  t h e  
s o n - i n - l a w  beco m in g  one o f  t h e  f a m i l y .  I f  t h e  g i r l  I s  a n  o n l y  
d a u g h t e r  sh e  an d  h e r  h u s b a n d  s t a y  on  t i l l  t h e  o l d  p e o p l e  d i e ' .
( 8 6 )  T h i s  k i n d  o f  m a r r i a g e ,  a c c o r d i n g  t o  t h e  D ham m atha t ,  i s  
v i v a h a  f o r m ,  i n  w h ic h  t h e  b r i d e g r o o m  i s  b r o u g h t  t o  t h e  
b r i d e  ( 8 7 ) .
The o t h e r  k i n d  o f  m a r r i a g e ,  a c c o r d i n g  t o  t h e  D ham m atha t ,
*  ^  on/w
I s  ay  a h a ,  Land i n  t h i s  f o rm  t h e  b r i d e  i s  b r o u g h t  t o  t h e
( 8 h )  Manu, IX ,  127? 1 3 0 ,  1 3 5 .
( 8 5 )  I b i d .
( 8 6 )  Shwe Y oe,  The Bur man, V o l .  I ,  7 0 .
( 8 7 ) D i g e s t  I I ,  sec*  3W.
C% 7 /?) ibtd,
78*
b r i d e g r o o m .  I t  i s  s i m i l a r  t o  Kandyan  m a r r i a g e  i n  d i g a  f o rm .
The g i r l  m a r r i e d  i n  d i g a  g o e s  t o  h e r  h u s b a n d ! s h o u s e ,  a d o p t s  
t h a t  h o u s e  name, an d  becom es  t o  a l l  i n t e n t s  an d  p u r p o s e s  a 
member o f  h e r  h u s b a n d ' s  p a t r i l i n e a l  f a m i l y  ( 8 8 ) .  A c c o r d i n g  
t o  D r .  D e r r e t t ,  i t  I s  m i s l e a d i n g  t o  r e f e r  t o  t h i s  t y p e  o f  
m a r r i a g e  a s  ' p a t r i l o c a l 1 s i n c e  i n f a c t  t h e  c o u p l e  m ig h t  n e v e r  
r e s i d e  w i t h  t h e  b r i d e g r o o m ’ s f a t h e r ,  y e t  i t  i s  h e l p f u l  t o  t h i s  
e x t e n t  t h a t  c h i l d r e n  o f  a  d i g a  m a r r i a g e  n o r m a l l y  ' b e l o n g  t o  
t h e i r  f a t h e r  i n  t h e  s e n s e  t h a t  t h e y  h a v e  a  r i g h t  t o  s u c c e e d  t o  
h im  o n  i n t e s t a c y  and  t o  be r e p r e s e n t e d  i n  s u c h  a  s u c c e s s i o n  
by t h e i r  own i s s u e  by a  d i g a  m a r r i a g e  ( 8 9 )*
I n  b o t h  K an d y an  an d  Burm ese  Law i n  t h e  c h o i c e  o f  a  
h u s b a n d  f o r  t h e  d a u g h t e r  t h e  f a t h e r ' s  d e c i s i o n  m u s t  p r e v a i l .
The f a t h e r  i s  t h e  h e a d  o f  t h e  f a m i l y  and  c o n t r o l  h i s  c h i l d r e n  , 
i n  t h e  same way a s  he c o n t r o l s  h i s  w i f e .  I f  t h e  f a t h e r  and  
m o th e r  d i s a g r e e ^ r e g a r d i n g ' t h e  s u i t a b i l i t y  o f  a b r i d e g r o o m  ( 9 0 )^ 
t h e  m o th e r  m u s t  g iv e  way.
The D ham m atha ts  a r e  c o n s p i c u o u s l y  s i l e n t  a b o u t  t h e  p r o ­
h i b i t e d  d e g r e e s  f o r  m a r r i a g e .  The r u l e s  l a i d  down i n  M a jo r  
S p a r k ' s  Code r e c o g n i s e  b u t  f e w  p r o h i b i t e d  d e g r e e s ,  a n d ,  i t  I s  
d i f f i c u l t  t o  c i t e  a n  a u t h o r i t y  f o r  th e m .  They d o ,  a t  l e a s t ,  
r e f l e c t  B u rm ese  p r a c t i c e  i n  t h i s  m a t t e r .  L i k e w i s e ,  t h e  p r o ­
h i b i t e d  d e g r e e s  among t h e  S i n h a l e s e  a r e  r e m a r k a b l y  f ew  (9 1 )*
7 ^ y ^ F r i l 7 ^ H a y T e y 7 ”K ^ ^ y i ^ T ^ 7 ™ ^ 3 ^ ' * * ^ S 9 T ^ t o 7 * T 7 D T M 7 ^ e r r © t t 7
The O r i g i n s  o f  t h e  Laws o f  t h e  K a n d y a n s . U n i v e r s i t y  o f  
C e y lo n  R e v ie w  ( 1 9 5 6 ) ,  111-12*  ( 9 0 )  F*A. H a y l e y ,
Kandy a n  Law. 19^5 M a n o s a ra ,  IO 3 .
( 9 1 ) F .A .  H a y l e y ,  K andyan  Law. 1 7 8 - 8 7 .
H-9.
-A l th o u g h  t h e  D h a r m a s a s t r a s  and  t h e  D ham m atha ts  seem t o  
h av e  e n d e a v o u r e d  t o  t h e  h u s b a n d ' s  r i g h t  t o  m a r r y  a g a i n  d u r i n g  
t h e  s u b s i s t e n c e  o f  a  p r i o r  m a r r i a g e , by r e q u i r i n g  t h a t  he 
s e t t l e  a  s p e c i a l  f e e  upon  t h e  f i r s t  w i f e  o r  s u p e r s e d e d  w i f e  
( 9 2 ) o r  t h a t  he  s h o u l d  s e e k  h e r  c o n s e n t  e x c e p t  where  she i s  
s u f f e r i n g  s p e c i f i e d  d e f e c t s ,  t h e  f a c t  r e m a i n s  t h a t  polygam y 
was r e g u l a r l y  p r a c t i s e d  b y  many c l a s s e s ,  b o t h  among H in d u s  and 
t h e  Burm ese  p e o p l e .
T h u s ,  ApastaW ba s a y s  t h a t  a  man may n o t  t a k e  a  s e c o n d  
w i f e  i f  h i s  w i f e  b e a r s  s o n s ,  ( 9 3 )  and  M a n u 's  t e x t  (9 ^ ) ,  "H av ing  
t h u s  a t  t h e  f u n e r a l  g i v e n  t h e  s a c r e d  f i r e s  t o  h i s  w i f e  who 
d i e s  b e f o r e  h im ,  he may m a n y  a g a i n  and  a g a i n  k i n d l e  ( t h e  . 
f i r e s ) ' 1, may be i n t e r p r e t e d  t o  mean t h a t  a  man may o n l y  m a r r y  
a f t e r  t h e  d e a t h  o f  h i s  f i r s t  w i f e .  B u t  e l s e w h e r e  Manu ( 9 ? )  
s u g g e s t s  t h a t  a s e c o n d  w i f e  may be t a k e n  i f  t h e  f i r s t  was 
b a r r e n ,  d i s e a s e d ,  o r  v i c i o u s .  !
L i k e w i s e ,  Manugye ( 9 6 ) i m p l i e s  t h a t  i t  i s  o n ly  u n d e r  s p e ­
c i a l  c i r c u m s t a n c e s  t h a t  a  h u s b a n d  c a n  t a k e  a l e s s e r  w i f e  i n  j1
o p p o s i t i o n  t o  h i s  h e a d  w i f e ' s  w i s h e s .  j
j
Manugye Ways, "The f o l l o w i n g  a r e  t h e  f i v e  c l a s s e s  o f  j
w i v e s  who may be p u t  away, n am e ly ;  \
( 1 ) A w i f e  who h a s  n o t  g i v e n  b i r t h  t o  an y  c h i l d  e v e n  a f t e r  j
e i g h t  o r  t e n  y e a r s  o f  wedded l i f e ,  j
( 9 2 )  / K a n e ,  The H i s t o r y  o f  P h a r m a s g ^ h t r a s , i i ,  558-55^*  ;
493^ D i g e s t  I I ,  s e c .  2 1 9 ,  2 3 2 , 2 6 ? - 7 ,  3 U *  j
( 9 3 )  I I ,  5 ,  1 1 - 1 3 .  (9*0 1 6 8 .
( 9 5 )  IX, 7 7 - 8 2 .  ( 9 6 ) D i g e s t  V o l .  I I ,  s e c .  219 ;
Manugye B3k.XII,  s e c .  *+3 . !
i
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( 2 ) A w i f e  who b r i n g s  f o r t h  e i g h t  o r  t e n  d a u g h t e r s  i n  s u c c e s ­
s i o n  an d  no s o n ,
( 3 ) A w i f e  who i s  a f f l i c t e d  w i t h  l e p r o s y ,  g a y i n g y i  ( a  k i n d  o f
l e p r o s y )  o r  e p i l e p s y ,
(*+) A w i f e  who b r e a k s  t h e  c u s to m a r y  r u l e s  o f  c o n d u c t ,  a n d  a
w i f e  who h a s  no l o v e  f o r  h e r  h u s b a n d .
* P u t t i n g  a w a y 1 d o e s  n o t  mean t h a t  t h e  h u s b a n d  may t a k e  
a l l  t h e  p r o p e r t y  and  p u t  t h e  w i f e  away, b u t  t h a t  he  h a s  t h e  
r i g h t  t o  t a k e  a n o t h e r  w i f e  i f  h e  so w i s h e s ,  an d  t h e  w i f e  h a s  
no r i g h t  t o  p r o t e s t .
l3u r e  Mg. Hme v .  Ma Be l n  ( 9 7 )  a  F u l l  B e n ch  o f  t h e  C h i e f  
C o u r t  o f  Lower Burma l a i d  down t h e  r u l e  t h a t ,  s u b j e c t  t o  t h e  
e x c e p t i o n s  o f  t h e  k i n d  m e n t io n e d  i n  s e c t i o n s  2 1 9 , 2 3 2 , 2 6 5 -7  
and  311 o f  U G aung! s D i g e s t  ( 9 8 )? a  c h i e f  w i f e ,  whose h u s b a n d  
w i t h o u t  h e r  c o n s e n t  t a k e s  a  s e c o n d  w i f e ,  i s  e n t i t l e d  t o  a 
d i v o r c e .
B u t  t h e r e  a r e  t e x t s  i n  b o t h  H in d u  an d  Burm ese  Laws a p p a ­
r e n t l y  s a n c t i o n i n g  u n l i m i t e d  p o lygam y .
Manu s a y s ,  ( 9 9 )  "F o r  t h e  f i r s t  m a r r i a g e  o f  t w i c e  b o r n  men, 
( w i v e s )  o f  e q u a l  c a s t e  a r e  recom m ended; b u t  f o r  t h o s e  who 
t h r o u g h  d e s i r e  p r o c e e d  ( t o  m a r r y  a g a i n ) ,  t h e  f o l l o w i n g  f e m a l e s  
( c h o s e n )  a c c o r d i n g  t o  t h e  d i r e c t  o r d e r  ( o f  t h e  c a s t e s )  a r e  
more a p p r o v e d . u
( 9 7 )  ( 1 9 1 8 )  9 L .B . R .  191 ( F . B . ) .
( 9 8 ) T h ese  s e c t i o n s  p e r m i t  t h e  h u s b a n d  t o  t a k e  a s e c o n d  w i f e  
i f  t h e  f i r s t  w i f e  i s ,  . in te r ,  g l i a , , b a r r e n  o r  i f  she b e a r s  
o n l y  d a u g h t e r s  o r  i s  a f f l i c t e d  w i t h  l e p r o s y  o r  a  s i m i l a r  
d i s e a s e ,  o r  i f  h e r  c o n d u c t  i s  im m o d es t .
( 9 9 )  Manu, I I I ,  1 2 .
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K a in g z a  s a y s ,  ( 1 0 0 )  MA man may m a rry  a s  many a s  t e n  
w i v e s  i f  h e  c a n  m a i n t a i n  th e m  a l l  hy h i s  own s k i l l  and  l a b o u r .  
A l t h o u g h  h i s  p a r e n t s  may g i v e  h im  i n  m a r r i a g e  t o  a n o t h e r  
woman a f t e r  he  h a s  a l r e a d y  b e e n  m a r r i e d  t o  o n e ,  t h e  p a r e n t s  
o f  t h e  f i r s t  w i f e  s h a l l  n o t  r e c o v e r  h e r * 1’
I n  Burm ese  Law, a l t h o u g h  a number o f  s p e c i f i e d  r e l a t i o n s  
a r e  empowered a s  m a r r i a g e - g u a r d i a n s  t o  g i v e  a  g i r l  i n  m a r r i a g e ,
( 1 0 1 ) none b u t  h e r  p a r e n t s  h a v e  t h e  r i g h t  t o  s e p a r a t e  h e r  f r o m  
h e r  h u s b a n d ,  o r  t o  r e q u i r e  h e r  t o  d i v o r c e  h im  f o r  w an t  o f  
p a r e n t a l  o r  g u a r d i a n ’ s c o n s e n t  ( 1 0 2 ) .  I n  K an d y an  Law, t h e  
p a r e n t s ,  and  o n l y  a f t e r  t h e i r  d e a t h ,  h e r  n e a r e s t  m ale  r e l a t i o n s  
c a n  remove h e r  f r o m  a  h u s b a n d  o f  whom t h e y  do n o t  a p p ro v e  ( 1 0 3 ) .  
The d i f f e r e n c e  i n  B urm ese  Law i s  due t o  B u d d h i s t  i n f l u e n c e .  
A c c o r d in g  t o  B u d d h i s t  s c r i p t u r e s  ( lO h )  o n l y  t h e  p a r e n t s  have  
t h e  d u t y  t o  a r r a n g e  m a r r i a g e s  f o r  t h e i r  c h i l d r e n ,  and  i t  i s  
t h e r e f o r e  c o n s i s t e n t  w i t h  B u d d h i s t  i d e a s  t h a t  o n l y  t h e  p a r e n t s  
h a v e  t h e  d u t y  t o  a r r a n g e  m a r r i a g e s  f o r  t h e i r  c h i l d r e n ,  and  i t  
i s  t h e r e f o r e  c o n s i s t e n t  w i t h  B u d d h i s t  i d e a s  t h a t  o n l y  t h e  
p a r e n t s  h a v e  t h e  r i g h t  t o  s e p a r a t e  t h e i r  m in o r  d a u g h t e r  f r o m  
t h e  h u s b a n d . s h e  h a s  m a r r i e d  w i t h o u t  t h e i r  c o n s e n t .
( 1 0 0 )  D i g e s t ,  V o l .  I I ,  s e c .  2^3*
(1 0 1 )  D i g e s t ,  I I ,  s e c .  71
( 1 0 2 )  D i g e s t  I I ,  s e c .  1 0 0 ,  l h 5  and  1^6*
( 1 0 3 ) F .A .  H a y l e y ,  S i n h a l e s e Laws an d  C u s t o m s . 1 8 6 . 
(IOV) Si n g a l o v a d a  S u t t a . p a r a .  2h ,  9 *
( 2 )  D i v o r c e .
I t  h a s  b e e n  s a i d  t h a t  ’M a r r i a g e  may e a s i l y  be d i s s o l v e d  
b y  Burm ese  c u s to m  and  c o n t r a c t e d  a g a i n  w i t h  g r e a t  f a c i l i t y * (1 0 5 )  
I t  I s  g e n e r a l l y  b e l i e v e d  t h a t  t h e  H in d u  Law, u n l i k e  Burm ese  
B u d d h i s t  Law, knew no su c h  t h i n g  a s  d i v o r c e .  T h i s  i s  b e c a u s e  
t h e  D h a r m a s a s t r a s  o f  m e d i e v a l  t i m e s  f o l l o w e d  t h e  t e x $  o f  Manu 
w h ich  a p p a r e n t l y  d en y  t h e  v a l i d i t y  o f  d i v o r c e  ( 1 0 6 ) ,  and  i s  a  
d i s t o r t e d  v i e w  o f  t h e  m a t t e r .  A c a r e f u l  s t u d y  o f  Manu h i m s e l f  
and  o f  N a r a d a  ( 1 0 7 ) ,  and  t h e  l e g a l  p o r t i o n s  o f  K a u t i l y a  r e v e a l s  
t h a t  t h e  w i d e s t  l i b e r t y  p r e v a i l e d  i n  c l a s s i c a l  t i m e s  ( 1 0 8 ) ,  and 
t h a t  t h e  D h a r m a s a s t r a  w r i t e r s  u n d e r t o o k  t h e  h e a v y  t a s k  i n  
a t t e m p t i n g  t o  r e f o r m  s o c i e t y  by f r o w n i n g  upon  i t .  H e n c e ,  D r .  '■ 
D e r r e t t  s a y s ,  ’’S u c c e s s f u l  i n  b r i n g i n g  t h e  p u b l i c  t o  b e l i e v e  
t h a t  c e r e m o n i e s  were  n e c e s s a r y  t o  c o n s t i t u t e  a v a l i d  m a r r i a g e ,  
i t  h a s  n o t  y e t  s u c c e e d e d  I n  p e r s u a d i n g  H in d u s  t h a t  d i v o r c e  i s  
im m o ra l .  The H in d u  M a r r i a g e s  A ct  o f  1955  r e t a i n s  c u s to m a r y  
d i v o r c e s  w h ic h  s i n c e  t h e  r e m o t e s t  t i m e s  h a v e  b e e n  e x t r e m e l y  
common among a l l  b u t , t h e  h i g h e s t  c a s t e s . ” ( 1 0 9 )
Under  Burm ese  B u d d h i s t  Law m a r r i a g e  i s  d i s s o l v e d  ( i )  by 
m u tu a l  c o n s e n t ,  ( i i )  u n i l a t e r a l l y ,  o n  t h e  s u r r e n d e r  o f  a l l  t h e
(1 0 5 )  Ma d y a n  v . i g u  Wa, ( 1 8 9 7 - 0 1 ) ,  2 8 .
( lO o )  T30.ni.D e r r e t t ,  The O r i g i n s  o f  t h e  Laws o f  t h e  Kan d y a n s . 
U n i v e r s i t y  o f  C e y l o n  R e v ie w  ( 1 9 5 5 ) ,  117*
(1 0 7 )  P*V. K an e ,  H i s t o r y  o f , D harm A saehst r a s , V o l .  I I ,  1 6 9 .
(1 0 8 )  J .D .M .  D e r r e t t ,  The O r i g i n s  o f  t h e  Laws o f  t h e  K a n d y a n s .  
U n i v e r s i t y  o f  C e y lo n  R e v i e w " T l 9 5 £ ) , 1 1 7 .
( 1 0 9 ) i b i d .  1 1 8 .
5 3 .
j o i n t  p r o p e r t y  by  t h e  p a r t y  d e s i r i n g  d i v o r c e  when t h e  o t h e r  i s  
w i t h o u t  f a u l t  an d  d o e s  n o t  c o n s e n t 5 ( i i i )  by  d e s e r t i o n  o r  o t h e r  
m a t r i m o n i a l  f a u l t .  ( 1 1 0 )  We f i n d  s i m i l a r  p r o v i s i o n s  i n  t h e  
a n c i e n t  I n d i a n  L aw s.
ho d o u b t  t h e  l a t e r  D h a r m a s a s t r a  l i t e r a t u r e  ( 2 o o -1 2 0 0  A .D . )  
a s  a  w h o l e 5 w h i l e  p e r m i t t i n g  t h e  h u s b a n d  t o  r e m a r r y  d u r i n g  t h e  
l i f e " t i m e  o f  t h e  f i r s t  w i f e ,  r e f u s e s  t h e  rem edy  o f  d i v o r c e  t o  
t h e  w i f e ,  e v e n  when c o m p l e t e l y  f o r s a k e n  by t h e  h u s b a n d  ( 1 1 1 ) .
I f ,  h o w e v e r ,  we ex am in e  c a r e f u l l y  t h e  e a r l i e r  D h a r m a s a s t r a  
l i t e r a t u r e ,  we f i n d  t h a t  d i v o r c e s  w ere  p e r m i t t e d  b e f o r e  t h e  
b e g i n n i n g  o f  t h e  C h r i s t i a n  e r a  u n d e r  c e r t a i n  w e l l - d e f i n e d  
c i r c u m s t a n c e s  ( 1 1 2 ) .  I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  e v e n  
Manu h i m s e l f  o b s e r v e s  t h a t  a w i f e  i s  n o t  t o  b lame i f  she 
a b a n d o n s  a  h u s b a n d  who i s  i m p o t e n t ,  i n s a n e  o r  s u f f e r i n g  f r o m  
an  i n c u r a b l e  o r  c o n t a g i o u s  d i s e a s e  ( 1 1 3 ) -  T h i s  ab an d o n m en t  o f  
t h e  h u s b a n d  i n  c e r t a i n  c i r c u m s t a n c e s  am o u n ted  t o  a d i v o r c e ,  f o r  
Manu p e r m i t s  s u c h  a w i f e  t o  r e m a r r y  i f  h e r  p r e v i o u s  m a r r i a g e  
was n o t  c o n s u m a te d  ( l l 1*) • The c h i l d r e n  o f  t h e  new u n i o n  w ere  
l e g a l  h e i r s  t o  t h e i r  p a r e n t s .  I n  a c t u a l  p r a c t i c e ,  h o w e v e r ,  
down t o  a b o u t  t h e  b e g i n n i n g  o f  t h e  C h r i s t i a n  e r a ,  d i v o r c e s  and  
r e - m a r r i a g e s  t o o k  p l a d e  ( 1 1 5 )*  The A t h a r v a v e d a  i n  one p l a c e  
r e f e r s  t o  a  woman m a r r y i n g  a g a i n  ( 1 1 6 ) v e r y  p r o b a b l y  i n  t h e
(1 1 0 }  U Tha Gy w e , T r e a t i s e  o f  B u d d h i s t  Law. I ,  9 7 .
( I l l )  A .S .  A l t e k a r .  The P o s i t i o n  o f  Women i n  H in d u  C i v i l i z a t i o n ,
( 1 9 5 6 ) ,  8 3 . U l 2T V b i a 7 8 3 :  ~~ '
( 1 1 3 )  Manu IX, 79* ( U ^ )  Manu IX, 1 7 5 - 6 .
(1 1 5 )  A .S .  A l t e k a r ,  The P o s i t i o n  o f  Women i n  H in d u  C i v i l i z a t i o n ,> X /  Ai S lin^ ii i n mu n . m mt-mp w  i ■bik i xnp '<«niniTT«i>w iW i ■■■ i mm ■■ piw.nw n iim »,
( 1 9 5 6 ) ,
( 1 1 6 ) i b i d ,  o ^ i  A t h a r v a v e d a ,  IX, s e c .  2 7 - 8 .
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l i f e  t im e  o f  h e r  f i r s t  h u sb an d ^  i t  l a y s  down a r i t u a l  i n t e n d e d
t o  u n i t e  h e r  p e r m a n e n t l y  i n  h e a v e n  w i t h  h e r  h u s b a n d .  Her
s e c o n d  m a r r i a g e  o f  c o u r s e  p r e s u p p o s e d  a d i v o r c e .  D h a r m a s u t r a  
w r i t e r s  b e t w e e n  ^00 B .C .  and  100 A.D. l a y  down t h a t ,  b e f o r e  
r e - m a r r i a g e  a B rahm ana  woman s h o u l d  w a i t  f i v e  y e a r s ,  i f  h e r  . 
h u s b a n d  h a s  gone away o n  a  l o n g  jo u r n e y ^  K a u t i l y a  r e d u c e s  t h i s
p e r i o d  t o  t e n  m on ths  o n l y  ( 1 1 7 )* I f  t h e  h u s b a n d  d i d  n o t!
r e t u r n  w i t h i n  t h a t  t i m e ,  and  she was u n w i l l i n g  o r  u n a b le  t o  
go o u t  t o  j o i n  h im ,  she s h o u l d  r e g a r d  h im  a s  d e a d  and  u n i t e  
h e r s e l f  w i t h  a n o t h e r  member o f  t h e  same f a m i l y  o r  g o t r a  ( 1 1 8 ) .
S i m i l a r  p e r m i s s i o n  i s  g i v e n  by t h e  A r t h a s a s t r a  o f  K a u t i l y a
w h ic h  r e q u i r e s  j u d i c i a l  p e r m i s s i o n  b e f o r e  c o n t r a c t i n g  t h e  >
s e c o n d  m a r r i a g e  ( 1 1 9 ) .  J u r i s t s  d i f f e r  o n l y  a b o u t  t h e  p e r i o d  
o f  w a i t i n g ,  w h ic h  h o w ev e r  n e v e r  e x c e e d e d  e i g h t  y e a r s .  S i m i l a r  
p r o v i s i o n s  are '  f o u n d  i n  t h e  D h am m ath a ts .  T hus  Pyu  s a y s ,
!,The h u s b a n d  s h a l l  make a d e q u a t e  p r o v i s i o n  f o r  t h e  m a in ­
t e n a n c e  o f  h i s  w i f e  when h e  g o e s  o n  a  j o u r n e y ,  an d  t h e  w i f e  
s h a l l  w a i t  t i l l  he  r e t u r n s .  I f  he d o e s  n o t  make s u c h  p r o v i ­
s i o n  she  s h a l l  w a i t  s i x  y e a r s  m a i n t a i n i n g  h e r s e l f  by h o n e s t  
m e a n s " .  I t  i s  n o t e w o r t h y  t h a t ,  w h i l e  o t h e r  D ham m atha ts  
d i s a g r e e  a b o u t  i t s  d u r a t i o n ,  t h e  w a i t i n g  p e r i o d  n e v e r  e x c e e d s  
e i g h t  y e a r s  ( 1 2 0 ) .
K a u M l y a  g i v e s  d e t a i l e d  r u l e s  o f  d i v o r c e  i n t e n d e d  f o r  t h e  -
c o u p l e s  who f i n d  i t  i m p o s s i b l e  t o  l i v e  w i t h  e a c h  o t h e r . '  They
( 1 1 7 )  IX, s .  2 7 - 8 ;  ( 1 1 8 )  A .S .  A l t e k a r ,  The, P o s i t i o n  o f  1
Women i n  H in d u  C i v i l i z a t i o n ,  ( 1 9 ? 6 ) ,  8^s V a s i s h t h a  I
D h a r m a s t t t r a ,  X V II ,  6 7 . ( 1 1 | )  I I I ,  k .  ( 1 2 0 )  D i g e s t  I I , ;
s e c .  2M+. „ V i l a s a -  8 y e a r s ;  Dhaimnathkyaw- 8 y e a r s ;  ; I
R a j a b a l a -  8 y e a r s .
w e r e ,  h o w e v e r ,  a p p l i c a b l e  o n l y  t o  m a r r i a g e s  i n  t h e  A s u r a . G-andh-  
R<xksha$a
a r v a ,  g s h i t e a  a n d  P a , i s a c h a  f o r m s .  These  m a r r i a g e s ,  t h o u g h  
common among t h e  l o w e r  s e c t i o n s  o f  s o c i e t y ,  were  n o t  unknown 
among B rah m an as  and  K s h a t r i y a s ;  d i v o r c e  t h e r e f o r e  m u s t  have  
p r e v a i l e d  among h i g h e r  c l a s s e s  a l s o  t o  some e x t e n t  ( 1 2 1 ) .  
A c c o r d i n g  t o  K a u t i l y a ,  i f  t h e  h u s b a n d  o r  t h e  w i f e  h a t e d  e a c h  
o t h e r ,  d i v o r c e  was t o  be  g r a n t e d .  I f  a  man, a p p r e h e n d i n g  
d a n g e r  f ro m  h i s  w i f e ,  su e d  f o r  d i v o r c e ,  he  h a d  t o  r e t u r n  t o  
h e r  w h a t e v e r  p r e s e n t s  he m ig h t  h a v e  r e c e i v e d  a t  t h e  t im e  o f  
m a r r i a g e .  I f  t h e  w i f e  was t h e  p e t i t i o n e r ,  she  h a d  t o  f o r f e i t  
h e r  p r o p r i e t o r y  r i g h t s  i n  h e r  h u s b a n d * s  f a m i l y  ( 1 2 2 ) .
R e c o r d e d  c a s e s  o f  d i v o r c e  a r e  m e t  i n  B u d d h i s t  l i t e r a t u r e .  
The Dhammapada (1 2 3 )  m e n t i o n s  t h e  c a s e  o f  a  woman named K an a ,  
who r e f u s e d  t o  r e t u r n  t o  h e r  h u s b a n d ,  when she l e a r n t  t h a t  h e  
h a d  c o n t r a c t e d c a  s e c o n d  m a r r i a g e  d u r i n g  h e r  a b s e n c e .  At t h e  
r e q u e s t  o f  t h e  B u d d h a ,  she was t a k e n  i n  a d o p t i o n  by  a  c e r t a i n  
K in g ,  who m a r r i e d  h e r  t o  a  n o b le m a n .
I n  I n d i a ,  owing t o - t h e  e x p a n d in g  i n f l u e n c e  o f  a s c e t i c  
i d e a l s ,  o p p o s i t i o n  t o  widow r e - m a r r y a g e  b e g a n  t o  i n c r e a s e  f ro m  
200 A.D. (12*+). V i s h n u  recommends c e l i b a c y  t o  t h e  widow.
Manu l a y s  down t h a t  a widow s h o u l d  n e v e r  e v e n  t h i n k  o f  r e ­
m a r r i a g e  a f t e r  t h e  h u s b a n d * s  d e a t h  ( 1 2 5 ) .  N a ra d a  s a y s ,  ( 1 2 6 )
( 1 2 1 )  A . S . A 1 1 e k a r , The P o s i t i o n  o f  Women i n  Hi n du C i v i l i s a t i o n .
( 1 9 5 6 ) ,  8 5 .  (1 2 2 )  I I I ,  3 . (1 2 3 )  V o l . I X ,  J.0 9 .
( 1 21*) ftr S, A 1 1 e k a r , The_ P o s i t i o n  o f  Women i n  H in d u  Ci v  H i  s a t  i o n ,
( 1 9 5 6 ) ,  153*
(1 2 5 )  V i s h n u ,  V, 1 5 7 .
(1 2 6 ) Narada  X I I ,  97*
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"lAJhen t h e  h u s b a n d  i s  l o s t  o r  d e a d ,  when he h a s  become a r e l i g i -  j
ij
o u s  a s c e t i c ,  when he i s  i m p o t e n t ,  and  when he  h a s  b e e n  e x p e l l e d  
f ro m  c a s t e :  t h e s e  a r e  t h e  f i v e  c a s e s  o f  l e g a l  n e c e s s i t y ,  i n
w h ic h  a woman may be j u s t i f i e d  i n  t a k i n g  a n o t h e r  h u s b a n d # n 
The fam ous  e m p e ro r  C h a n d r a g u p t a  V i k r a m a d i t y a ,  ( 3 7 5 - ^ 1  *+ A . D . ) ,  
who was p r o b a b l y  a V a i s y a  by  c a s t e ,  h a d  m a r r i e d  h i s  e l d e r  
b r o t h e r s  w i f e  a f t e r  t h e  d e a t h  o f  h e r  h u s b a n d ,  K u m a ra g u p ta ,  a 
s o n  o f  t h i s  u n i o n ,  became a n  h e i r  t o  t h e  G u p ta  e m p ire  ( 1 2 7 ) .
I t  may b e  p o i n t e d  o u t  t h a t  d i v o r c e  a n d  r e m a r r i a g e  o f  
widows o n l y  d i s a p p e a r e d  i n  t h e  h i g h e r  s e c t i o n s  o f  H in d u  s o c i e t y *  
The S u d r a - k a m a t a k a r a ,  w r i t t e n  i n  t h e  1 7 t h  c e n t u r y ,  e x p r e s s l y  
p e r m i t s  i t  t o  S u d r a s  and  o t h e r  l o w e r  c a s t e s  ( 1 2 8 ) .  I n  t h e
( 1 2 7 )  A# S. A l t e k a r ,  The P o s i t i o n  o f  Women i n  H in d u  C i v i l i z a t i o n ,
153*
( 1 2 8 ) i b i d ,
I n  Mho a r e  S u d r a s ?* D r .  Ambedkar s a y s ,  t h e  s u d r a s  r a n k e d  -as p a r t  
o f  t h e  Ksa tr^ya  V a r n a  i n  t h e  I n d i a  (A ry a n  s o c i e t y ) .  T h e re  was 
a  c o n t i n u o u s  f e u d  b e t w e e n  t h e  S u d ra  k i n g s  a n d  t h e  B rahm anas  i n  
w h ic h  th e  B rahm anas  were  s u b j e c t e d  t o  many t y r a n n i e s  and  i n d i g ­
n i t i e s .  As a  r e s u l t  t h e  B rah m an as  r e f u s e d  t o  p e r f o r m  t h e  
U panayana  o f  t h e  S u d r a s  and t h u s  became s o c i a l l y  d e g r a d e d ,  f e l l  
b e l o w  t h e  r a n k  o f  V a i s y a s  and  t h u s  came t o  t h e  f o u r t h  V arna#
K a r a m arka r  i n  t h e  B h a n d a r k a r  A n n a l s ,  V o l  3 0 , l9*+9? 1 5 8 ,  s a y s ,  
i t  i s  j u s t  p r o b a b l e  t h a t  t h e  S u d r a s  were  a  non™Aryan t r i b e f  
an d  t h a t  some o f  t h e  members o f  t h i s  t r i b e  m u s t  h av e  b e e n  
a l l o w e d  t o  j o i n  t h e  e a r l y  c a s t e - s y s t e m .  The l a t e r  v e d i c  
B rah a m an a s  seem t o  h a v e  d e v e l o p e d  t h e  h a b i t  o f  a p p l y i n g  t h e  
n o n - A r y a n  name " S u d r a *1 t o  a l l  t h o s e  t h e y  h a t e d #
m id d le  o f  t h e  l a s t  c e n t u r y  t h e  F a n c h a y a t s  o f  s e v e r a l  c a s t e s  
i n  G u j a r a t  u s e d  t o  g r a n t  d i v o r c e ,  The Bombay H ig h  C o u r t  
o r i g i n a l l y  r e c o g n i s e d  t h i s  r i g h t  b u t  l a t e r  o n  p r o n o u n c e d  t h e  
c u s to m  a s  i n v a l i d  o n  t h e  g ro u n d  o f  i t s  b e i n g  o p p o s e d  t o  t h e  
s p i r i t  o f  t h e  H in d u  Law ( 1 2 9 ) .  I n  a c t u a l  p r a c t i c e ,  a t  p r e s e n t ,  
d i v o r c e  i s  n o t  d i f f i c u l t  t o  o b t a i n  i n  t h e  l o w e r  s e c t i o n s  o f  
H in d u  s o c i e t y  ( I 3O) p a r t i c u l a r l y  i n  S o u th  I n d i a  ( 1 3 1 ) ,
The K an d y an  Law r e t a i n s  t h e  a n c i e n t  p r i n c i p l e  o f  f r e e d o m  
o f  c h o i c e  o f  p a r t n e r . ,  and d i v o r c e ,  e v e n  w i t h o u t  g r o u n d s ,  was 
r e g u l a r l y  p e r m i t t e d  w i t h o u t  any f o r m a l i t i e s .  I n  Burmese 
B u d d h i s t  Law t h e r e  i s  a  k i n d  o f  d i v o r c e  known a s  .iob.y e - n a n b v e  
d i v o r c e  o r  sham m u tu a l  c o n s e n t  o f  d i v o r c e  ( 1 3 2 ) .  I n  o r d e r  t o  
g e t  r i d  o f  i l l n e s s  o r  a n o t h e r  i l l - l u c k ,  a  t e m p o r a r y  sham d i v o r c e ,  
i s  e f f e c t e d  f o r  a  s p e c i f i e d  t i m e .  When t h e  s t a t e d  t i m e  i s  o v e r  
t h e  c o u p l e  resum e c o h a b i t a t i o n  w i t h o u t  a  f o r m a l  r e - m a r r i a g e  (133* 
The same c u s t o m  e x i s t e d  i n  K andyan  Law. The w i f e  c o u l d  l e a v e  
h e r  h u s b a n d  t e m p o r a r i l y  t o  g e t  r i d  o f  I l l n e s s  o r  o t h e r  i l l  l u c k .
^ . iiw in w iT T - r « r i i r i - . n m n  an  ",jr —tw~ • 11 ' - i  — r~~T*i i i i n—‘— • ». ■ -  ■   -■ - r  i ■■ i  > 'i nr - n 1, 1-    w—mmm— i m.
(129) A.S. A lte k a r , The P osition , o f Women in  Hindu C iv i l i z a t ion.87. -  -  —  .
( 1 3 0 ) ib id ,  87*
(1 3 1 )  The Kamnas o f  A n d h r a ; P .  P a ra n d h a m a y y a  v .  S ik h a m a n i ,  A. I .H i  
(19^*9) Mad. 82^5 d i v o r c e  among t h e  K a l i a n s  and  
K u n n u v an s  o f  t h e  M adura  D i s t .  a s  d e s c r i b e d  i n  H e s l o n ,  
M adura C o u n t r y ,  3 ^ - 5  5 5 0 - 1 ,  i s  s t r i k i n g l y  s i m i l a r  t o  
t h a t  d e s c r i b e d  i n  B urm ese  Law.
(132) F .A .  H ayley, Kandyans Law, 195-6. '
(133) U May Oung, B uddhist .Law, 70;
S .C .  L a l i i r i ,  Bu rm ese  B u d d h i s t  Law", 77*
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w i t h o u t  i n t e n t i o n  t o  d i s s o l v e  t h e  m a r r i a g e  p e r m a n e n t l y  ( 13^ ) .  
J o i n t  a c q u i s i t i o n s  d u r i n g  c o v e r t u r e  were  e q u a l l y  d i v i d e d  and  
t h e  w i f e  c o u l d  t a k e  away h e r  dowry (1 3 5 )*  H er  r i g h t s  t o  
o b j e c t s  g i v e n  t o  h e r  by h e r  h u s b a n d  d e p e n d e d  upon  w h ich  sp o u se  
was r e s p o n s i b l e  f o r  t h e  b r e a k i n g  o f  m a r r i a g e .  As i n  Burmese 
Law, c a r e f u l  p r o v i s i o n s  w ere  made f o r  c u s t o d y  o f  t h e  c h i l d r e n  
( 1 3 6 ) .
We h a v e  s u r v e y e d  a c o n s i d e r a b l e  p a r t  o f  t h e  Burm ese  Law 
o f  m a r r i a g e  and  d i v o r c e  and  i t  may be s a i d  t h a t  a  s t r o n g  
s i m i l a r i t y  e x i s t s  b e t w e e n  t h e  a n c i e n t  I n d i a n  Law s.  The 
D ham m atha ts  c o n t a i n  r u l e s  w h ic h  o b v i o u s l y  a r e  a d o p t a t i o n  o f  
m odern  H in d u  Law$ b u t  t h e s e  a r e  few  a n d  f a r  b e t w e e n  com pared  
w i t h  t h e  b u l k  o f  t h e  l a w  w h ic h  b e a r s  no r e l a t i o n  t o  t h e  
D h a r m a s a s t r a s .  The o r i g i n a l  Burmese w r i t e r s  m u s t  h av e  h a d  
a c q u a i n t a n c e  w i t h  D h a r m a s a s t r a s  t e x t s  and  a d o p t e d  su ch  p a r t s  
o f  th e m  a s  w ere  a p p l i c a b l e  t o  t h e  Burmese s y s t e m .  I t  may be 
s a i d  t h a t  t h e  p r i n c i p a l  s o u r c e  o f  Burmese Law so  f a r  a s  
m a r r i a g e  l a w  i s  c o n c e r n e d ,  i s  t h e  c u s t o m a r y  l a w ' o f  S o u th  E a s t  
A s i a  i n c l u d i n g  a n c i e n t  I n d i a .
(13*+) F* A. H a y l e y ,  K andya n  Law. 195
( 1 3 5 ) i b i d ,  2 8 7 .
( 1 3 6 ) i b i d ,  2 8 7 - 9 *
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The d i s t i n g u i s h i n g  f e a t u r e  o f  t h e  l a w  o f  m a r r i a g e  i n  
Burm ese  B u d d h i s t  Law i s  t h e  community  o f  p r o p e r t y  B e tw een  t h e  
s p o u s e s .  The r i g h t s  o f  t h e  s p o u s e s  i n  t h e  p r o p e r t y  o f  t h e  m ar­
r i a g e  a r e  o f  p r i m a r y  i m p o r t a n c e  i n  t h i s  c h a p t e r  o f  t h e  l a w .  
E i t h e r  p a r t y  may have  b r o u g h t  p r o p e r t y  t o  t h e  m a r r i a g e , and  
e a c h  may h a v e  a c q u i r e d  p r o p e r t y .  As so o n  a s  t h e  m a r r i a g e  t a k e s  
p l a c e , t h e  h u s b a n d  h a s  c o n t r o l  o v e r  t h e  p r o p e r t y  b r o u g h t  t o  
t h e  m a r r i a g e  by  t h e  w i f e  and  h i m s e l f ,  e v e n  i f  he h i m s e l f  h a s  
n o t  b r o u g h t  any  p r o p e r t y  and  t h e  w i f e  c e a s e s  t o  h a v e  any c o n t r o l  
e x c e p t  i n  t h e  c a p a c i t y  o f  h i s  a g e n t  f r o m  t h e  d a t e  o f  t h e  m ar­
r i a g e  ( 1 3 7 ) •  W hi le  t h e  h u s b a n d  h a s  c o n t r o l  o f  h i s  w i f e ’ s p r o ­
p e r t y ,  t h e  w i f e  h a s  no c o n t r o l  o v e r  her  h u s b a n d ’ s o r  o v e r  t h e  
j o i n t  p r o p e r t y .  She g e t s  o n l y  w hat  h e r  h u s b a n d  e x p r e s s l y  g i v e s  
h e r  o u t  o f  t h e  j o i n t  p r o p e r t y .  She i s  n o t  e n t i t l e d  t o  i n c u r  
h o u s e h o l d  e x p e n s e s  w i t h o u t  h i s  p e r m i s s i o n  ( 1 3 8 ) .  Under B u rm e se .  
B u d d h i s t  Law, t h e  s p o u s e s  m a r r i e d  i n  any  f o r m  m u t u a l l y  i n h e r i t  
t o  e a c h  o t h e r  b e i n g  i n v a r i a b l y  t h e  p r i n c i p a l  h e i r  ( 1 3 9 ) •  3he 
D ham m atha ts  c o n t a i n  a  number o f  r u l e s  g o v e r n i n g  t h e  g i v i n g  
an d  t a k i n g  o f  p r e s e n t s  a s  a  c o n s i d e r a t i o n  f o r  m a r r i a g e .  The 
a c c e p t a n c e  o f  p r e s e n t s  by t h e  b i r d e ’ s p a r e n t s  s e t s  a  s e a l  upon  
t h e  c o n t r a c t  t o  m a r r y .  I f  t h e  m a r r i a g e  d o e s  n o t  t a k e  p l a c e ,
( ( 1 3 7 )  D haram av i la sa  XIV, 8 9 .
( 1 3 8 ) Manus s i k a .  *+9*
( 1 3 9 )  D ha im nav i la sa  XIV, 8l .
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t h e  p r e s e n t s  h a v e  t o  he  d i s p o s e d  o f  a c c o r d i n g  t o  r u l e s  w h ic h  
v a r y  w i t h  t h e  * c a u s e  o f  t h e  f a i l u r e  t o  m a r r y .  B r i d a l  p r e s e n t s  
p l a y  s u c h  a n  i m p o r t a n t  p a r t  i n  Burmese m a r r i a g e s  t h a t  a  m ar ­
r i a g e  w i t h o u t  g i v i n g  and t a l c i n g  o f  b r i d a l  p r e s e n t s  i s  a l m o s t  
i n c o n c e i v a b l e .  The p a r e n t s  a r e  e n t i t l e d  t o  r e f u s e  t o  g iv e  
t h e i r  d a u g h t e r s  i n  m a r r i a g e  t o  a  b r i d e g r o o m  who d o e s  n o t  b r i n g
them  any  p r e s e n t s *  ( 1^ 0 ) .
h
S in c e  Porch^m m er w r o t e  h i s  p r i z e  e s s a y ,  s t r e s s i n g  t h e  
I n d i a n  o r i g i n  o f  Burmese Law, many w r i t e r s  h av e  b e e n  d i s p o s e d  
t o  a c c e p t  h i s  t h e s i s ,  t h o u g h  w i t h o u t  d i s c u s s i n g  t h e  q u e s t i o n .
Some Burm ese  w r i t e r s  h a v e ,  how ever^  r e j e c t e d  i t  o u t  o f  h a n d ,  
t h o u g h  t h e i r  a t t i t u d e  d o e s  more c r e d i t  t o  t h e i r  p a t r i o t i s m  
t h a n  t h e i r  s c h o l a r s h i p .  P r o f .  L i n g a t  h a s  r e c e n t l y  r e - e x a m i n e d  
t h e  p r o b le m ,  a n d  t a k e s  a  p o s i t i o n  b e t w e e n  t h o s e  a d o p t e d  by 
h i s  p r e d e c e s s o r s .
The g i s t  o f  P r o f .  L i n g a t ’ s ( 1 ^ 1 )  a rg u m e n t  i s  t h a t ,  g i v e n  j 
t h e  i n f o r m a t i o n  we h av e  upon  c u s t o m a r y  l a w  i n  I n d o - C h i n a ,  S iam , 
an d  B urm a,  o b t a i n e d  f ro m  t h e i r  m e d ie v a l  c o d e s ,  r e c o r d s  o f  cusr» 
to m a ry  u sa g e  an d  t h e  d e c r e e s  o f  c o u r t s  t h e r e u p o n ,  we a r e  i n  a  ;
- i
p o s i t i o n  t o  a f f i r m  t h a t  i n  c o n t r a s t  t o  I n d i a  whose c u l t u r a l  j 
i n f l u e n c e  e x t e n d e d  o v e r  t h e  g r e a t e r  p a r t  o f  S o u th  E a s t  A s i a  on  J 
t h e  one h a n d  a n d  t o  C h in a  w h ic h  i n  V i e t  Nam e x e r c i s e d  n o t  o n l y  ’ 
c u l t u r a l  i n f l u e n c e ,  b u t  a l s o  p o l i t i c a l  an d  m i l i t a r y  c o n t r o l ,
( 1 ^ 0 )  W agaru ,  I I ,  3 1 .
( I 1* ! )  i n  L e s  R e g i mes M a tr im on i a u x  Du S u d - e s t  de L ' A s i e .
See a l s o  R e v ie w  o f  t h e  a b o v e  book i n  J o u r n a l  o f  t h e  
R o y a l  A s i a t i c  S o c i e t y  1957? P a r t s  3 an d  *+> 2 3 8 .
6 l e  I
t h e  c o u n t r i e s  o f  S o u th  E a s t  A s i a  w h ic h  came i n  v a r i o u s  m e a s u r e s  I 
u n d e r  t h e i r  v e r y  d i f f e r e n t  t y p e s  o f  i n f l u e n c e ,  d e v e l o p e d  i n s t i ­
t u t i o n s  o f  f u n d a m e n t a l  i m p o r t a n c e  f o u n d  i n  n e i t h e r  o f  t h e s e  
two g r e a t  c i v i l i z a t i o n s ,  one o f  w h ic h  was t h e  community o f  
g o o d s  b e t w e e n  s p o u s e s .  T h i s  d e v e l o p m e n t ,  a i d e d  by  r e l i g i o u s  
d o c t r i n e s  i n  t h e  S o u t h e r n  an d  W e s t e r n  r e g i o n s  o f  t h e  a r e a ,  b u t  
f i r m l y  d i s c o u r a g e d  by  p o l i t i c a l  t h e o r i e s  a n d  l e g i s l a t i o n  i n  
t h e  W orth ,  i s ,  he a r g u e s ,  bound  up w i t h  t h e  b a s i c  e t h n o l o g i c a l  
f a c t  t h a t ,  w h e r e a s  t h e  I n d i a n  an d  C h i n e s e  c i v i l i z a t i o n s  were  
p o l i t i c a l l y ,  e t h i c a l l y  and  s o c i a l l y  a u t o c r a t i c ,  p a t r i a r c h a l ,  and, 
i n  d i f f e r e n t  ways b a s e d  on  t h e  f u n d a m e n t a l  a s s u m p t i o n  t h a t  t h e  
l a r g e  j o i n t  f a m i l y  i s  t h e  s o c i a l  u n i t ,  t h e  c i v i l i z a t i o n  o f  S o u th  
E a s t  A s i a  i n h e r i t e d  f ro m  a  n o t - s o - r e m o t e  m i g r a t o r y  p a s t  t h e  
c o n c e p t  o f  t h e  s m a l l  f a m i l y ,  t h e  h u s b a n d  and  w i f e  and  t h e i r  
c h i l d r e n  a s  t h e  s o c i a l  u n i t .  He f e e l s  t h a t  i t  i s  no c o i n c i d e n c e  
t h a t  t o  f i n d  t h e  c l o s e d  c o u n t e r p a r t  o f  t h e  C om m unity*  s y s t e m  
o f  p r e - R e v o l u t i o n a r y  F r a n c e  one s h o u l d  h a v e  t o  go t o  V ie t -N a m  
o r  t o  Cambodia^ t h e  b a s i c  f a c t s  o f  human n a t u r e  and  o f  p o l i t i c a l  
h e r i t a g e  h a v e  d e t e r m i n e d  t h e  s i m i l a r i t y .
B u t ,  t h e  m y s t e r y  i s  s t i l l  n o t  s o l v e d .  The e v i d e n c e  made
t o o
a v a i l a b l e  by P r o f .  L i n g a t  c a l l s  f o r  a  f r e s h  c o n s i d e r a t i o n  o f  th a / j■ ■. i
f a c i l e  a s s u m p t i o n  t h a t  Burmese Law d e r i v e s  f ro m  t h e  D h a rm a s a s t r a s :
T h a t  t h e y  i n f l u e n c e d  t h e  l a w  o f  S o u th  E a s t  A s i a  i s  a d m i t t e d ,  j
. i
t h o u g h  P r o f .  L i n g a t  w o u ld  h av e  i t  t h a t  t h e i r  i n f l u e n c e  w a s ,  f o r  j 
t h e  m os t  p a r t ,  i n  r e g a r d  t o  f o rm  r a t h e r  t h a n  s u b s t a n c e .  T h e re
i s ,  h o w e v e r ,  e v i d e n c e  f ro m  I n d i a  and  C e y l o n  w h ic h  s u g g e s t s  t h a t  
b e f o r e  a  f i n a l  c o n c l u s i o n  c a n  be r e a c h e d ,  t h a t  e v i d e n c e  m us t  be 
c a r e f u l l y  w eighed#  The T a m i l s  o f  J a f f n a  w ere  n e v e r  B u d d h i s t s  
and  t h e y  w ere  r u l e d  a s  a u t o c r a t i c a l l y  an d  a s  p a t r i a r c h a l l y  a s  
e v e r  were  t h e i r  c o u s i n s *  Y e t  among t h e i r  c u s to m s  ample t r a c e s  
o f  a  communio bonorum  a r e  s t i l l  t o  be f o u n d ,  r i g h t  on  t h e  d o o r ­
s t e p  o f  th e  c o u n t r y  w h e r e ,  a c c o r d i n g  t o  P ro f *  L i n g a t ,  s u c h  a n  
i n s t i t u t i o n  c o u l d  n e i t h e r  h a v e  d e v e l o p e d  n o r  b e e n  r e c e i v e d .
I t  i s  s u b m i t t e d  t h a t  i n  s e a r c h i n g  f o r  t h e  o r i g i n s  o f  t h e  
i n s t i t u t i o n s  o f  t h e  l a w  o f  S o u th  B a s t  A s i a  t h e  l e g a l  h i s t o r y  o f  
I n d i a  may be more s i g n i f i c a n t  t h a n  a p p e a r s  a t  f i r s t  s i g h t .
i
E g g e r  o b s e r v e s ,  nThe m ost  d i s t a n t  v ie w  o f  t h e  I n d i a n  s t a t e  i s  j 
o b t a i n e d  i n  g l i m p s e s  t h r o u g h  t h e  a n c i e n t  r e l i g i o u s  b o o k s  o f  t h e  j
i
■ i
A ry a n  s e t t l e r s  who e v i c t e d  t h e  D r a v i d i a n s  f r o m  t h e  f e r t i l e  p l a in s ;
.i
o f  t h e  I n d u s  an d  G a n g e s .  The V ed as  an d  l a t e r  e p i c  w r i t i n g s  show 
t h a t  t h e  D r a v i d i a n s  h a d  a l r e a d y  e s t a b l i s h e d  a  c i v i l i z a t i o n  w i t h  j 
c i t i e s  and  k i n g s ,  and  i t  i s  r e a s o n a b l e  t o  assum e t h a t  t h e r e  w ere  
l a w s  o f  I n d i a  o l d e r  t h a n  t h e  A ry a n s .  We c a n  o n l y  g u e s s  a t  w h a t  j 
h a p p e n e d  i n  o l d e n  d a y s . 1* ( lb-2 )
W hereas  t h e  A ry a n s  w ere  p a t r i l i n e a l  and  p a t r i a r c h a l ,  w o r ­
s h i p p e r s  o f  a n c e s t o r s  and  o f  a n c e s t r a l  d e i t i e s ,  h a v i n g  many 
p o i n t s  o f  s i m i l a r i t y  w i t h  t h e  G h i n e s e ,  . t h e  p r e - A r y a n s  o f  I n d i a  . j
h a d  a n  e n t i r e l y  d i f f e r e n t  o u t l o o k  upon  t h e  f a m i l y  and  upon  t h e  j
p o s i t i o n  o f  women. Among t h e  D r a v i d i a n s  t h e  s o n  t e n d e d  t o  fo rm  :
(lb-2 ) The L aws o f  I n d i a  and  Burm a. 1 .
63*
a  s e p a r a t e  h o u s e h o l d  o n  h i s  m a r r i a g e  and  h i s  w i f e  "brought w i t h  
h e r  a  s u b s t a n t i a l  c o n t r i b u t i o n  t o  t h e  p r o p e r t y  o f  t h e  new home:. ; 
The c h i l d r e n  w ere  a s  much r e l a t e d  t o  t h e i r  m o t h e r ' s  a s  t o  t h e i r  
f a t h e r ' s  k i n d r e d .  I n  e a r l y  t i m e s  i t  was t a k e n  f o r  g r a n t e d  t h a t  
m a r r i a g e  m ean t  p a r t i t i o n  f ro m  t h e  f a t h e r ' s  f a m i l y ,  t h a t  man 
and  w i f e  w ere  one i n  f i n a n c i a l  m a t t e r s ,  a t  l e a s t  u n t i l  t h e i r  
d i v o r c e ,  w h ic h  e v e r y o n e  knows was a n  e a s y  a f f a i r  a s  i n  Burmese 
Law. The s a n s k i r t  t e x t s  r e f l e c t e d  a s p e c t s  o f  t h i s .  Dampatyoy 
madhvagam dhaMam ( w e a l t h  i s  common b e t w e e n  s p o u s e s ) (1 ^ 3 )  
i s  p r o b a b l y  n o t  V e d i c .  I t  i s  p r o b a b l y  t h e  b a s i s  o f  a  communio
T*bonoium b e t w e e n  s p o u s e s  w h ic h  s u r v i v e s  i n  Burm a,  among t h e  T a m i l s  
o f  J a f f n a  ( i t  i s  u n l i k e l y  t h a t  t h e  i n s t i t u t i o n  t h e r e  i s  due t o  
D u tc h  i n f l u e n c e ) ,  and  ( a t  any  r a t e  w i t h  r e f e r e n c e  t o  r i g h t s  
a r i s i n g  o n  a d i v o r c e )  among t h e  K a n d y a n s .  The D h a r r a a s a s t r a  
knew s u c h  a  community  and  A pas tam ba  d i s t i n c t l y  s a y s  t h a t  no 
d i v i s i o n  t a k e s  p l a c e  b e t w e e n  h u s b a n d  an d  w i f e ;  t h e y  a r e  j o i n t  
a s  t o  r e l i g i o u s  c e r e m o n i e s  and  s p i r i t u a l  r e w a r d s  an d  w i t h  r e s ­
p e c t  t o  t h e  a c q u i s i t i o n  o f  p r o p e r t y .  T h a t  i s  why, i t  e x p l a i n e d ,  
a w i f e  i s  n o t  s u p p o s e d  t o  h a v e  co m m i t t e d  t h e f t  by h a v i n g  made 
o v e r  a n  o c c a s s i o n a l  g i f t  o f  h e r  h u s b a n d ' s  p r o p e r t y  w h i l e  he i s  j
i
o n  v o y ag e  ( l M + ) .  H a r a d a t t a  com menting  upon  t h e s e  p a s s a g e s  i n  
m e d i e v a l  t i m e s ,  when t h e  maxim q u o t e d  above h a d  b e e n  p r a c t i c a l l y }  
c o n f i n e d  t o  s p i r i t u a l  m a t t e r s ,  seems e n t i r e l y  t o  a c c e p t  t h e  j
( 1 ^ 3 )  J .D *H . D e r r e t t ,  An I n d i a n  C o n t r i b u t i o n  t o  t h e  S tu d y  g f
o f  P r o p e r t y ,  B . S . f t . A . S . , V o l .  X V II I  ( 1 9 5 6 ) ,  *+7!?« '
( 1 ^ )  A p as tam b a  I I ,  6 ,  1*+, 1 6 - 2 0 ,  I I  S . B . E . ,  1 3 6 -^ 7 ? t h i s  p o i n t - ;  
I s  r e p e a t e d  i n  A p as tam b a  I I ,  1 1 ,  2 9 - 3 ; i b i d ,  1 7 0 .
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i
l i t e r a l  i n t e r p r e t a t i o n  ( l V ? ) . The n e a r e s t  p a r a l l e l  i s  a l s o  
g i v e n  b y  A p a r a r k a  on  Y a j n a v a l k y a  ( 1^ 6 ) .  He r e f e r s  t o  t h e  
com m unity  o f  p r o p e r t y  b e t w e e n  h u s b a n d  and  w i f e  and  h e n c e  e x p l a i n s  
t h e  r e a s o n s  why t h e  w i f e  g e t s  o w n e r s h i p  i n  h e r  h u s b a n d 1 s p r o ­
p e r t y  ; a  w i f e  c a n n o t  s t a n d  s u r e t y  f o r  h e r  h u s b a n d  b e c a u s e  o f  
t h e i r  com m unity  o f  p r o p e r t y .  The c o n c e p t  o f  community h a s  b e e n  
r e f e r r e d  t o  i n  many c a s e s .  F o r  i n s t a n c e ,  MA w i f e  i s ,  u n d e r  
H in d u  Law, i n  a s u b o r d i n a t e  s e n s e  a c o - o w n e r  w i t h  h e r  h u s b a n d ;  
h e  c a n n o t  a l i e n a t e  h i s  p r o p e r t y  i n  su c h  a  w h o l e s a l e  m anner  a s  
t o  d e p r i v e  h e r  o f  m a i n t e n a n c e 11 ( l V 7 ) .  I t  seems t h a t ,  a c c o r d i n g  , 
t o  t h e  n o t i o n s  o f  t h e  H in d u  Law g i v e r s  a w i f e  a c q u i r e d ,  f r o m  
t h e  moment o f  h e r  m a r r i a g e  a  c o - o w n e r s h i p  i n  h e r  h u s b a n d 1 s 
p r o p e r t y  (l*+8 ) .  U nder  t h e  i n d i g e n o u s  H in d u  Law a woman by  
r e a s o n  o f  b e i n g  t h e  l a w f u l l y  wedded w i f e  o f  h e r  h u s b a n d  a c q u i r e d  
f ro m  t h e  moment o f  h e r  m a r r i a g e  a s o r t  o f  c o - o w n e r s h i p  t o  h e r  
h u s b a n d * s  p r o p e r t i e s  ( 1 ^ 9 ) •  The c o n t e n t i o n  u r g e d  on  b e h a l f  o f  
t h e  a p p a l e n t  i n  Muthalmmal v .  Ve e r a r a g h a v a r  N avudu ( 1 5 0 ) i s  t a t ,  
a c c o r d i n g  t o  H in d u  Law g i v e r s ,  o r i g i n a l l y  t h e  w i f e  and h u s b a n d  
h a d  common o w n e r s h i p  o f  p r o p e r t y  and  h e r  r i g h t  t o  m a i n t e n a n c e  I
i s  t r a c e a b l e  t o  t h a t  o w n e r s h i p .  I t  i s  by s u b s e q u e n t  e v o l u t i o n  ;
t h a t  t h e  o w n e r s h i p  i n  t h e  p r o p e r t y  h a s  c e a s e d  t o  e x i s t  and  i n
(l*+5) H a f a d a t t a s  U j j v a l a ,  Ibona,  1 9 3 2 ,  178*
( I t o ) A p a r a r k a  o n  X a j n a v a l k y a  I I ,  5 2 .
( 1 ^ 7 )  Jamma v .  Machiil  Sahu .  (1 8 7 9 )  I . L . R .  2 A l l .  315 .
( l k 8 ) Indu. B hus a n  v .  M r i jy p n j ,o y ^ , . | ^ l , l . L . R .  (1 9 ^ 6 )  G al  128 a t
I 3 2 .
( l li-9) K a m a l a b a l a  Bose v .  J i b a r  K r i s h n a  B o s e . A . I . R .  ( 1 9 ^ 6 )  
03.1* H"DX a t  H0 3 .
( 1 5 0 )  ( 1 9 5 2 )  2 M .L . J .  3*+li- a t  31+5 .
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i t s  p l a c e  a m a i n t e n a n c e  r i g h t  h a s  b e e n  s u b s t i t u t e d *  The n a t u r e  
o f  t h e  c l a i m  i s  t h u s  d e s c r i b e d  i n  A p a s t a m b a 1s D h a r m a - s a s t r a s  
q u o t e d  a t  page  o f  G o l a p - c h a n d r a  S a r k a r  S a s t r i l s  H in d u  Law,
8t h  E d i t i o n s
"T h e re  i s  no p a r t i t i o n  ( o r  s e p a r a t i o n )  b e t w e e n  h u s b a n d  and  
w i f e  b e c a u s e  f ro m  t h e  t a k i n g  o f  h a n d  ( m a r r i a g e )  c o m p a n io n s h i p  
( o r  j o i n t r e s s ,  o f  h u s b a n d  a n d  w i f e )  i n  ( r e l i g i o u s )  a c t s  i s  
o rda . ined$  l i k e w i s e  i n  t h e  f r u i t s  o f  ( a c t s  o f )  s p i r i t u a l  m e r i t 5 
an d  a l s o  i n  t h e  o w n e r s h ip  o f  w e a l t h  s i n c e  (Manu and  o t h e r  s a g e s )  
do n o t  d e c l a r e  ( t h e  communion o f  t h e  o f f e n c e  o f )  t h e f t ,  i n  t h e  
c a s e  o f  n e c e s s a r y  g i f t  (made by a w i f e ,  o f  h e r  h u s b a n d 1s 
p r o p e r t y )  • ( 1 5 1 ) 11
The q u e s t i o n  how f a r  a  h u s b a n d  o r  a  w i f e  i s  g u i l t y  o f  
t h e f t  f o r  t a k i n g  e a c h  o t h e r * s  p r o p e r t y ,  h a s  b e e n  some t i m e s  
r a i s e d .  I n  a  c a s e  d e c i d e d  b e f o r e  t h e  p a s s i n g  o f  t h e  I n d i a n  
P e n a l  C ode ,  i t  was h e l d  t h a t  a  H in d u  h u s b a n d  c o u l d  n o t  be  c o n -  
v i c t e d  o f  r o b b i n g  h i s  w i f e ,  she  b e i n g  a c c o r d i n g  t o  l a w  c o m p l e t e l y
u n d e r  h i s  c o n t r o l  (1 5 2 )*  I t  c l e a r l y  shows t h a t  t h e  c o u r t
r e c o g n i s e s  t h e  e x i s t e n c e  o f  t h e  com munity  o f  p r o p e r t y  b e t w e e n  
h u s b a n d  and  w i f e ,  f o r  t h e  w i f e ! s p o s s e s s i o n  i s  h i s  p o s s e s s i o n  
and  she  h o l d s  t h e  p r o p e r t y  on  h i s  a c c o u n t .
O t h e r  c o m m e n t a to r s  l i k e  Y a y n a v a lk y a ,  l i m u t a v a h a n a  ( t h e  
f o u n d e r  o f  t h e  D ay ab h ag a  s c h o o l )  and  B r i h a s p a t i  were q u i t e  f a m i -
j
l i a r  w i t h  t h e  above t e x t s .  I t  may be p o i n t e d  o u t  t h a t  t h e  j
( 1 5 1 )  M utha lam m al v .  V e e r a r a g h a v a r .  Na.yudin (1 9 5 2 )  2 ML J^  piBIP* 111 p 111 — ■>■!! m  I win III  l  1111 .p - r tp i r i i r  I ' t m i | -r~-tinirimrfinif P iifi-Mim H i TIBI w i h i i M i i p i  I ■  I ■  I i p n II /  >  r  x  r
( 1 5 2 )  Ootumram Atmaram, M o r l e y 1s D i g e s t  V o l .  I ,  1295
see  a l s o  B a n e r ; j e e ,  H in d u  Law o f  M a r r i a g e  a n d  S t r i d h a n a , !# . !
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U p a n i s h a d i c  sage  Y a j n a v a l k y a  d i v i d e d  a l l  h i s  p r o p e r t y  b e t w e e n  
h i s  two w i v e s  when he  r e n o u n c e d  t h e  w o r l d .  I t  i s  n o t o r i o u s  
t h a t  Y a j n a v a l k y a  and  h i s  d i s c i p l e s  were  a l w a y s  more f a v o u r a b l y  
i n c l i n e d  t o  r e c o g n i s e  woman*s r i g h t s  t h a n  o t h e r  j u r i s t s  ( 1 5 3 )*
A w r i t e r  o f  t h e  6 t h  c e n t u r y  B .C .  o b s e r v e s  t h a t  i t  i s  c u s t o m a r y  
f o r  t h e  S o u t h e r n e r s  t o  r e c o g n i s e  t h e  p r o p r i e t a r y  r i g h t s  o f  
women (15*0 • Among t h e  c h a m p io n s  o f  widow* s r i g h t s  t h e  
d o m i c i l  o f  B r i h a s p a t i ,  l f4 sB c ,  and  P r a j a p a t i  i s  n o t  known, b u t  
Y a j n a v a l k y a  was a s o u t h e r n e r ,  and  h i s  c o m m e n ta to r  V i j n a n e s v a r a  
h a i l e d  f ro m  t h e  D e c c a n .  T h a t  t h e  widow*s r i g h t  o f  i n h e r i t a n c e ,  
so e n t h u s i a s t i c a l l y  a d v o c a t e d  i n  t h e  M i t a k s h a r a ,  was a c t u a l l y  
r e c o g n i s e d  i n  c o n t e m p o r a r y  D e c c a n  c a n  be p r o v e d  f ro m  e p i g r a -  
p h i c a l  e v id e n c e , .  An i n s c r i p t i o n  f ro m  T a n j o r e  d i s t r i c t ,  d e c l a r e s  
t h a t  a l a w f u l l y  wedded w i f e  i n h e r i t s  t h e  w ho le  p r o p e r t y  o f  t h e  
h u s b a n d  i n c l u d i n g  l a n d ,  c a t t l e ,  s l a v e s ,  j e w e l s  an d  o t h e r  
v a l u a b l e s  (1 5 5 )  • l1he D ec can  was more a d v a n c e d  i n  t h i s  r e s p e c t  
t h a n  n o r t h e r n  I n d i a  ( 1 5 6 ) .  Women w ere  t a k i n g  an  a c t i v e  p a r t  
i n  t h e  a d m i n i s t r a t i o n  i n  t h e  D ec ca n  e v e n  a s  g o v e r n o r s  o f  
d i s t r i c t s  and .  to w n s  ( 1 5 7 ) •  H e n c e ,  Y a j n a v a l k y a * s  a d v o c a c y  o f
( 1 5 3 )  A .S .  A l t e k a r ,  The P o s i t i o n  of_ Women i n  Hindu. C i v i l i z a t i o n ,
253*
( 1510  i b i d ,  2 5 8 . ( 1 5 5 ) i b i d ,  253* ( 1 5 6 ) i b i d ,  2 5 8 .
( 1 5 7 ) i b i d ,  1 8 5 - 8 7 , t h e r e  was, a  p r o p o s a l  i n  t h e  Ramayana t o  j
o f f e r  t h e  crow n t o  S i t  a  when Rama was b a n i s h e d  t o  t h e  ;
f o r e s t .  I t  c o u l d  n o t  m a t e r i a l i s e  ow ing  t o  S i t a * s  d e t e r -  |
m i n a t i o n  t o  accompany h e r  h u s b a n d  i n  h i s  b a n i s h m e n t .  I n  i
O r i s s a  when K in g  L a l i t a b h a r a m d e v a  an d  h i s  s o n  d i e d  t o -  •
w a r d s  t h e  en d  o f  t h e  9bh  c e n t u r y  A . D . ,  t h e  widowed q u e e n  j
m o th e r  was r e q u e s t e d  .by th e  f e u d a t o r i e s  t o  a c c e p t  t h e  
c ro w n .  I n  c o m p l i a n c e  w i t h  t h e i r  r e q u e s t s ,  we a r e  t o l d ,
■ \
( c o n t d . )  :
t h e  w id o w 's  r i g h t  a s  a n  h e i r  was n o t  a s  r e v o l u t i o n a r y  a s  i s  
so m e t im e s  s u g g e s t e d ,  , b e c a u s e  s i n c e  t i m e  im m em o r ia l  t h e  
D r a v i d i a n s  r e c o g n i s e d  t h e  community  o f  p r o p e r t y  b e t w e e n  
h u s b a n d  an d  w i f e  an d  e q u a l i t y  o f  s t a t u s  b e t w e e n  t h e  s p o u s e s .
I t  i s ,  t h e r e f o r e ,  n o t  s u r p r i s i n g  t o  s e e  t h a t  t h e  Burmese woman 
h a s  n e v e r  b e e n  a  mere c h a t t e l  a t  t h e  d i s p o s a l  o f  h e r  h u s b a n d
(1 5 8 )*  B r i s h a s p a t i  p o i n t e d  o u t  t h a t  t h e  h u s b a n d  and t h e  w i f e  
a r e  t h e  j o i n t  o w n e rs  o f  f a m i l y  p r o p e r t y  a n d  t o g e t h e r  c o n s t i t u t e  
one l e g a l  p e r s o n a l i t y .  A man t h e r e f o r e  c a n n o t  be s a i d  t o  be 
c o m p l e t e l y  d e a d  a s  l o n g  a s  h i s  w i f e  i s  a l i v e .  How t h e n  c a n  
p r o p e r t y  p a s s  o n  t o  a n o t h e r  i n  t h e  l i f e  t im e  o f  t h e  w idow ?( 1 5 9 )
( 1 5 7 ) c o n t i n u e d  f r o m  l a s t  p a g e .
she a s c e n d e d  t h e  l i o n  t h r o n e  l i k e  K a l y a r p a n i  and  r u l e d  
t i l l  t h e  b i r t h  o f  a  g r a n d s o n  ( J . B . V . R . S *  I I  -  ^ 2 2 - 2 3 )*  
Queen  D i d d a  o f  K a s h m i r  r u l e d  t h a t  s t a t e  f o r  t w e n t y - t w o  
y e a r s ,  n o t  a s  a  r e g e n t ,  b u t  a s  a  f u l l  s o v e r e i g n .  The 
f o u n d e r  o f  t h e  d y n a s t y  C h a n d r a g u p t a  I ,  was r u l i n g  t h e  
k in g d o m  j o i n t l y  w i t h  h i s  L i c k h a i r  q u e e n  Kumaraden*
The nam es and  e f f i g i e s  o f  b o t h  t h e  k i n g  and  t h e  q u e e n  
a p p e a r e d  o n  t h e i r  c o i n s ,  a l o n g  w i t h  t h e  name o f  t h e  
L i c k h a i r  c l a n  f ro m  w h ic h  t h e  q u e e n  was  d e s c e n d e d .  I n  
t h e  s e c o n d  c e n t u r y  B . C . ,  q u e e n  N ayahka  was a t  t h e  h e a d  
o f  t h e  a d m i n i s t r a t i o n  o f  t h e  e x t e n s i v e  S a t a v a h a n a  
e m p i r e  o f  t h e  D e c c a n  d u r i n g  t h e  m i n o r i t y  o f  h e r  s o n .
(1 5 8 )  U nder  t h e  Burm ese  K i n g s ,  women h e l d  h i g h  o f f i c e s  and 
s e r v e d  o f t e n  a s  headm en ,  c h i e f t a i n s  a n d  q u e e n .
( D r .  Hfein Aung, C u s to m a ry  Law i n  B u rm a . Burm a,  The 
F i f t h  A n n i v e r s a r y ,  S i  a t T J B . )
( 1 5 9 )  Q uo ted  i n  D a y a b h a g a ,  s e e  X I ,  and
A .S .  A l t e k a r ,  The P o s i t i o n  o f  Women  i n  H in d u  
C i v i l i z a t i o n .  2567” " ~
V rid d h am a n u  p o i n t s  o u t  t h a t  t h e  widow c a n  o f f e r  f u n e r a l  o b i a -  ;
i
t i o n s  t o  h e r  h u s b a n d ,  and  so she s h o u l d  be a l l o w e d  t o  i n h e r i t  
h i s  p r o p e r t y  ( 1 6 0 ) .  To remove any d o u b t  i n  t h e  m a t t e r ,
P r a j a p a t i  l a y s  down t h a t  t h e  widow h a s  a  n a t u r a l  r i g h t  t o  i n ­
h e r i t  a l l  h e r  h u s b a n d * s  p r o p e r t y ,  i n c l u d i n g  m o v e a b le s ,  immo­
v e a b l e s ,  b u l l i o n ,  o r n a m e n t s ,  s t o r e s ,  e t c .  H e r  r i g h t  i s  n o t  i n  
t h e  l e a s t  a f f e c t e d  e v e n  i f  h e r  e l d e r l y  r e l a t i o n s ,  male o r  
f e m a l e , , a r e  a l i v e .  She w i l l  o f  c o u r s e  show th e m  p r o p e r  r e v e r ­
e n c e ,  b u t  h o l d  t h e  p r o p e r t y  i n  h e r  own p o s s e s s i o n .  I f  any  m a le  
r e l a t i o n  o b s t r u c t s  h e r  p e a c e f u l  e n j o y m e n t  o f  t h e  e s t a t e ,  i t  i s  
t h e  b o u n d e n  d u t y  o f  t h e  k i n g  t o  p u n i s h  h im  a s  a  t h i e f  ( l 6 l ) .
I t  i s  p e r h a p s  J i m u t a v a h a n a ,  who a r g u e s  t h e  w idow *s c a s e  i n  t h e  
m o s t  m a s t e r l y  f a s h i o n .  * T h e re  i s  no a u t h o r i t y  t o  h o l d  t h e  
o w n e r s h i p  i n  t h e  h u s b a n d * s  p r o p e r t y ,  w h ic h  t h e  w i f e  a c q u i r e s  
a t  t h e  m a r r i a g e ,  t e r m i n a t e s  w i t h  t h e  h u s b a n d * s  d e a t h .  How 
t h e n  c a n  i t  be a r g u e d  t h a t  t h e  w i f e  * s r i g h t  i s  d e s t r o y e d  t h e  
moment she  i s  w idowed? Nor c a n . i t  be m a i n t a i n e d  t h a t  she  i s  
t o  u t i l i s e  j u s t  a s  much o f  t h e  income a s  may be n e c e s s a r y  f o r  
h e r  b a r e  m a i n t e n a n c e .  ( 1 6 2 ) J i m u t a v a h a n a ,  w ou ld  n o t  i n c l u d e  
i n h e r i t e d  p r o p e r t y  i n  t h e  w i f e * s  s t r i d h a n a ,  b e c a u s e  he  w i s h e d  
t o  a v o i d  t h e  o p p o s i t i o n  o f  B e n g a l  s o c i e t y  t o  h i s  r e v o l u t i o n a r y  
p r o p o s a l  t o  make t h e  widow a n  h e i r  t o  h e r  h u s b a n d ,  e v e n  when
I
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( 1 6 0 ) M i t a k s h a r a  o n  Y a j h a v a l k y a  I I ,  135-6$  A .S .  A l t e k a r ,  The j
P o s i t i o n  o f  Women i n  H i n du C i v i l i z a t i o n .  2 5 6 . I
( 1 6 1 )  Q uo ted  i n  P a r a s a r a m a d h a v a  V o l . I l l ,  53^1 A .S .  A l t e k a r ,  \
The P o s i t i o n  o f  Women i n  H in d u  C i v i l i z a t i o n . 2 J 6 .
(1 6 2 )  A .S .  A l t e k a r ,  The P o s i t i o n  o f  Women i n  H in d u  i
C i v i l i z a t i o n ,  256*• jm 1 ' w, | hn m ir i ip i  i . i w t ^ i .  /  r  J.
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t h e  l a t t e r  was a  member o f  t h e  j o i n t  f a m i l y  a t  t h e  t im e  o f  h i s  
d e a t h ,  W hi le  a n x i o u s  t h a t  e v e r y  widow s h o u l d  i n h e r i t  h e r  h u s ­
b a n d ^  s h a r e  i n  the- j o i n t  f a m i l y  p r o p e r t y ,  h e  w a n te d  t o  p r e v e n t  
i t  f r o m  g o in g  o u t s i d e  t h e  f a m i l y  t o  t h e  w i f e ' s  s t r i d h a n a  h e i r s .  
He t h e r e f o r e  d i d  n o t  c l a i m  i t  t o  be p a r t  o f  h e r  s t r i d h a n a  ( 1 6 3 ) .
The D a y a b h a g a  l a w  u n d o u b t e d l y  m a rk s  a  f u r t h e r  s t e p  i n  t h e  
e x p a n s i o n  o f  t h e  w id o w 's  r i g h t s .  I t  l a y s  down t h a t  t h e  widow 
c a n  g e t  h e r  h u s b a n d ' s  s h a r e  i n  t h e  f a m i l y  p r o p e r t y ,  e v e n  i f  
he h a p p e n e d  t o  be a member o f  t h e  j o i n t  f a m i l y  a t  t h e  t im e  o f  
h i s  d e a t h .  He p o i n t s  o u t  t h a t  t h e r e  i s  n o t h i n g  f u r t h e r  t o  
p r o v e  t h a t  t h e  w i f e ' s  c o - o w n e r s h i p  i n  t h e  h u s b a n d ' s  p r o p e r t y  
t h a t  a r i s e s  a t  t h e  m a r r i a g e ,  a u t o m a t i c a l l y  t e r m i n a t e s  a t  h i s  
d e a t h ,  i f  i t  h a p p e n s  w h i l e  t h e  f a m i l y  i s  s t i l l  j o i n t .  I t  i s  
t h e r e f o r e  b u t  f a i r  t h a t  she s h o u l d  be a l l o w e d  t o  i n h e r i t  h e r  
h u s b a n d ' s  s h a r e  i r r e s p e c t i v e  o f  t h e  c o n s i d e r a t i o n  a s  t o  w h e t h e r  
he  h a d  s e p a r a t e d  f ro m  t h e  j o i n t  f a m i l y  o r  n o t  ( 16*+). A commu­
n i t y  a t  Bezew ada  e s t a b l i s h e d ,  a c c o r d i n g  t o  S o u th  I n d i a n  i n s -
r\o one
c r i p t i o n ,  a  r u l e  t h a t  none s h o u l d  t a k e  t h e  j e w e l s  o f  d e c e a s e d  
woman e x c e p t  h e r  h u s b a n d  (1 6 5 )*  I t  s u p p o r t s  t h e  v ie w  t h a t  
J i m u t a v a h a n a  knew  o f  t h e  e x i s t e n c e  o f  t h e  c u s to m  i n  t h e  s o u t h  
t h a t  h u s b a n d  an d  w i f e  a r e  h e i r s  t o  e a c h  o t h e r .
The t h e o r y  o f  t h e  j o i n t  o w n e r s h ip  o f  t h e  s p o u s e s  i n  t h e  
p r o p e r t y  o f  t h e  m a r r i a g e ,  p r e s s e d  t o  i t s  l o g i c a l  c o n c l u s i o n ,
( 1 6 3 ) A .S .  A l t e k a r ,  The P o s i t i o n  o f  Wome n  i n  H in d u  
C i v i l i z a t i o n ,  261 
( 1 6 V) i b i d ,  ' 2E1 -E2 .
( 1 6 5 )  South Indian In scr ip tio n  X, No. 2 2 1 ,  1 1 ^ .
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w ould  h a v e  i n v o l v e d  p l a c i n g  t h e  h u s b a n d  an d  w i f e  on  a n  e q u a l  
f o o t i n g  f o r  m os t  p u r p o s e s ,  b u t  t h i s  t h e o r y  was o p p o s e d  t o  t h e  
g e n e r a l  p a t r i a r c h a l  p r i n c i p l e s  o f  t h e  H in d u  Law, so t h a t  t h e  
H in d u  j u r i s t s  were  g e n e r a l l y  n o t  - p r e p a r e d  t o  s u p p o r t  su c h  c l a i m s  
on  b e h a l f  o f  t h e  w i fe*  G e n e r a l l y  s o c i a l  c i r c u m s t a n c e s  i n  t h e  
I n d i a n  s u b c o n t i n e n t  were  u n f a v o u r a b l e  t o  t h e  t h e o r y  o f  j o i n t  
o w n e r s h ip  b e i n g  u t i l i s e d  t o  i n v e s t  t h e  w i f e  w i t h  f u l l  p o w ers  
and  r i g h t s  w h ic h  w ou ld  l o g i c a l l y  f o l l o w  f r o m  i t *  L anded  p r o ­
p e r t y  was f o r  a  l o n g  t i m e  owned e i t h e r  b y  v i l l a g e  c o m m u n i t i e s  
o r  by  l a r g e  u n d i v i d e d  p a t r i a r c h a l  f a m i l i e s .  I n e v i t a b l y  t h e  
t e x t s  t o  w h ic h  t h e  j u r i s t s  g av e  p u b l i c i t y  an d  s u p p o r t  w ere  s u c h  
a s  t h a t  w i v e s  l i k e  s o n s  and  s l a v e s ,  c o u l d  ot o  no p r o p e r t y *
The P r i v y  C o u n c i l ,  t h e r e f o r e ,  o b s e r v e d  i n  J a n a k i  Ammal v*
N a r  ay  a n a  swami ( 1 6 6 ) ,  ltH er  r i g h t  i s  o f  t h e  n a t u r e  o f  a  r i g h t  o f  
p r o p e r t y ;  h e r  p o s i t i o n  i s  t h a t  o f  a  ow n er ;  h e r  p ow ers  i n  t h a t  
c h a r a c t e r  a r e  h o w e v e r  l i m i t e d . ,,
H ow ever ,  i f  t h e  t e x t s ,  on  w h ic h  J i m u t a v a h a n a  h a d  r e l i e d ,  
h a d  b e e n  u t i l i s e d  t o  t h e i r  f u l l e s t  c a p a c i t y ,  t h e y  w ou ld  h a v e  
e a s i l y  e n a b l e d  h im  t o  d e c l a r e  t h a t  t h e  e s t a t e  w h ich  t h e  widow 
i n h e r i t s  i s  a n  a b s o l u t e  and  n o t  a l i m i t e d  one* The widow i s  t h e  
l i v i n g  h a l f  o f  t h e  h u s b a n d ,  s a y s  B r i h a s p a t i ,  and  t h e r e f o r e  no 
one c a n  g e t  t h e  r i g h t  t o  i n h e r i t  t h e  d e c e a s e d 1 s p r o p e r t y  so 
l o n g  a s  sh e  i s  a l i v e .  Now J i m u t a v a h a n a  c o u l d  have  e a s i l y
(1 6 6 )  (1 9 1 6 )  V3 I . A .  207 a t  2 0 9 .
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a r g u e d  t h a t  t h e  p o w ers  o f  t h e  s u r v i v i n g  h a l f  ( t h e  widow) c a n  
n o t  be l e s s  t h a n  t h o s e  o f  t h e  e x p i r e d  h a l f  ( t h e  h u s b a n d )  an d  so 
t h e  w id o w 1 s e s t a t e  w ou ld  be a s  a b s o l u t e  a s  t h a t  o f  h e r  h u s b a n d ,  
she h a v i n g  t h e  power o f  s a l e ,  m o r tg a g e  o r  g i f t .  He how ever  d i d  
n o t  t a k e  t h i s  s t e p ,  p r e s u m a b l y  b e c a u s e  he  d e s p a i r e d  o f  i t  
g a i n i n g  a c c e p t a n c e  among h i s  c o n t e m p o r a r i e s .  The e a r l y  j u r i s t s  
l i k e  V i s h n u  an d  Y a j n a v a l k y a ,  who r e c o g n i s e d  t h e  widow a s  a n  
h e i r ,  no w here  u s e d  any  e x p r e s s i o n  i n d i c a t i n g  t h a t  t h e y  r e g a r d e d  
h e r  a s  a l i m i t e d  h e i r .  I t  i s  t h e r e f o r e  p o s s i b l e  t h a t  t h e y  
r e g a r d e d  h e r  a s  I n v e s t e d  w i t h  t h e  same f u l l  p o w ers  o f  d i s p o s a l  
a s  t h e y  r e c o g n i s e d  a s  b e l o n g i n g  t o  o t h e r  h e i r s  l i k e  t h e  s o n ,  
t h e  f a t h e r  o r  t h e  b r o t h e r ,  whom t h e y  m e n t i o n e d  a l o n g  w i t h  h e r .
I n  t h e  l o n g  d i s c u s s i o n  o f  t h e  s u b j e c t  i n  t h e  M i t a k s h a r a ,  
V i j n a n e s v a r a  now here  s t a t e s  o r  h i n t s  t h a t  t h e  widow was a l i m i t e c  
h e i r ,  h a v i n g  110 r i g h t  t o  d i s p o s e  o f  t h e  c o r p u s  o f  t h e  p r o p e r t y
( 1 6 7 ) .
Stridhana, i t  i t s  o r ig in  in  the Brahamanical code, was
t
v i r t u a l l y  c o n n e c t e d  w i t h  t h e  c u s to m  o f  t h e  b r i d e g r o o m  t o  pay  
a  b r i d e p r i c e  t o  t h e  b r i d e ! s p a r e n t s .  Owing t o  t h e  a f f e c t i o n ,  
w h ic h  p a r e n t s  n a t u r a l l y  f e l t  f o r  t h e i r  d a u g h t e r s ,  t h e y  u s e d  
t o  g iv e  p a r t  o r  t h e  w ho le  o f  t h e  b r i d e  p r i c e  t o  t h e  b r i d e ,  
t o  b e  e n j o y e d  b y  h e r  a s  h e r  s e p a r a t e  e s t a t e  d u r i n g  h e r  own 
l i f e  ( 1 6 8 ) .  I n  t h e  A s u r a  f o rm  o f  m a r r i a g e ,  t h e  h u s b a n d  p a i d  a
( 1 6 7 ) A . S . A l t e k a r ,■ The P o s i t i o n  of.Women i n  H in d u  
C i v i l i z a t i o n ,  2 6 2 .
(1 6 8 ) ib id , 2 1 8 .
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b r i d e  p r i c e  i n  c a s h  o r  k i n d .  S o m e t i m e s ,  t h e  b r i d e g r o o m  a g r e e d  
t o  s e r v e  h i s  w o u l d  b e  f a t h e r - i n - l a w  f o r  a  n u m b e r  o f  y e a r s  i n  
l i e u  o f  t h e  p a y m e n t  o f  t h e  b r i d e - p r i c e ,  a s  i n  B u r m e s e  Law ( 1 6 9 ) .
Manu i s  t h e  e a r l i e s t  w r i t e r  t o  g i v e  a  c o m p r e h e n s i v e  des-~  
c r i p t i o n  o f  s t r i d h a n a . A c c o r d i n g  t o  h i m  i t  c o n s i s t s  o f  s i x  
v a r i e t i e s ;  t h e  f i r s t  t h r e e  a r e  g i f t s  g i v e n  b y  t h e  f a t h e r ,  t h e  
m o t h e r  a n d  t h e  b r o t h e r  a t  a n y  t i m e ;  t h e  f o u r t h  v a r i e t y  com­
p r i s e s  g i f t s  o f  a f f e c t i o n  g i v e n  b y  t h e  h u s b a n d  s u b s e q u e n t  t o  
t h e  m a r r i a g e ,  a n d  t h e  f i f t h  a n d  s i x t h  p r e s e n t s  g i v e n  b y  a n y ­
b o d y  e i t h e r  a t  t h e  t i m e  o f  t h e  m a r r i a g e ,  o r  a t  t h e  t i m e  When 
t h e  b r i d e  i s  t a k e n  t o  h e r  n e w  home ( 1 7 0 ) .  V i s h n u  a d d s  t h r e e  
m o r e  c a t e g o r i e s  o f  s t r i d h a n a .  g i f t s  g i v e n  b y  t h e  s o n ,  g i f t s  
f r o m  o t h e r  r e l a t i o n s ,  a n d  t h e  c o m p e n s a t i o n  g i v e n  t o  t h e  w i f e  
a t  t h e  t i m e  o f  h e r  s u p e r s e s s i o n ,  o n  t h e  o e c a s s i o n  o f  h e r  
h u s b a n d * s  s e c o n d  m a r r i a g e  ( 1 7 1 ) *  I t  m a i n l y  c o n s i s t e d  o f  g i f t s  
g i v e n  b y  r e l a t i o n s ,  e i t h e r  a t  t h e  t i m e  o f  t h e  m a r r i a g e  o r  
s u b s e q u e n t  t o  i t .  I t  w a s  V i j n a n e s w a r a  who e n d e a v o u r e d ,  t o  
e x p a n d  t h e  s c o p e  o f  S t r i d h n n a .  T a k i n g  a d v a n t a g e  o f  t h e  w o r d  
a d h y a m  ( e t c e t e r a )  w h i c h  Y a j n a v a l k y a  h a d  u s e d  a t  t h e  e n d  o f  h i s  
e n u m e r a t i o n  o f  M a n u , s  s i x  v a r i e t i e s  o f  s t r i d h a n a ? t h i s  com­
m e n t a t o r  d e c l a r e d  t h a t  t h e  e x p r e s s i o n  i n  q u e s t i o n  i s  u s e d
( 1 6 9 ) A. S .  A l t e k a r ,  The P o s i t i o n  o f  Women i n  H i n d u«  /  ■* /  n r r .  i  ~ r-~w — i r i n i  ~r— r~'~n  • r  t —ir r n r  m i n i rnr— i~ ~ in ~i— ■   n t
C i v i l i z a t i o n ,  3 9 ;
see U Gating's D ig es t,  I I ,  *+5} *+6.
(170) Manu, IX, 19^.
(171) Vishnu, XVII, 18.
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i n  o r d e r  t o  i n c l u d e  t h e  p r o p e r t y  a c q u i r e d  b y  i n h e r i t a n c e ,  
p u r c h a s e ,  p a r t i t i o n ,  c h a n c e  a n d  a d v e r s e  p o s s e s s i o n  ( 1 7 2 ) .
T h i s  a m p l i f i e d  d e f i n i t i o n  o f  s t r i d h a n a  i s  s o  c o m p r e h e n s i v e  
t h a t  i t  i n c l u d e s  e v e r y  t y p e  o f  p r o p e r t y  w h i c h  c a n  be f o u n d  
i n  t h e  p o s s e s s i o n  o f  a  wom an,  h o w s o e v e r  i t  may h a v e  b e e n  
a c q u i r e d  b y  h e r  ( 1 7 3 ) .  I f  s e e m s  p r o b a b l e  t h a t  t h e  v e r s e s  o f  
Y a j n a v a l k y a  c i t e d  i n  t h e  M i t a k s h a r a  d i d  c o n t e m p l a t e  t h o s e  
k i n d s  o f  p r o p e r t y  w h i c h  V i ^ n a n e s e v a r a  s o u g h t  t o  i n c l u d e  i n  t h e  
c o n c e p t  o f  s t r i d h a n a . f o r  h e  w a s  a w a r e  o f  t h e  e x t e n s i v e  
p r o p r i e t a r y  r i g h t s  o f  t h e  D r a v i d i a n  wom en.  T h u s  r e g a r d e d ,  
s t r i d h a n a  c o r r e s p o n d s  t o  p a v i n  b r o u g h t  t o  h e r  m a r r i a g e  by  
a  B u r m e s e  wom an,  t h e  L e t t e t n w a  t o  w h i c h  s h e  i n h e r i t s  d u r i n g  
c o v e r t u r e  a n d  h e r  f f a n w l n . B u r m e s e  L aw ,  t o o ,  c o n t e m p l a t e s  
t h e  m a l t in g  o f  a  p r o v i s i o n  f o r  t h e  n e w l y  m a r r i e d  c o u p l e  by  
g i f t s  made a t  t h e  m a r r i a g e .  T h i s  i s  t o  e n a b l e  t h e m  t o  make 
a  s t a r t  i n  s e t t l h g g u p  a  h o u s e h o l d  o f  t h e i r  o w n ,
" P a r e n t s  s h o u l d  p r o v i d e  t h e i r  s o n s  a n d  d a u g h t e r s  w i t h  
a  s u i t a b l e  a m o u n t  o f  p r o p e r t y  w h e n  g i v i n g  t h e m  i n  m a r r i a g e "  
( 1 7 V ) .
I t  i s  u s u a l  f o r  B u r m e s e  p a r e n t s  t o  a n n o u n c e ,  a t  t h e  m a r r ­
i a g e  c e r e m o n y  t h e  p r e s e n t s  t h e y  h a v e  made o r  i n t e n d  t o  make
( 1 7 2 )  A . S .  A l t e k a r ,  The P o s i t i o n  o f  Women i n  H i n d u  
C i v i l i z a t i o n ,  2 2 1 .
( 1 7 3 )  i b i d ,  2 2 2 .
(17f i)  W agaru ,  I I ,  1 9 .
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t o  t h e  m a r r i e d  c o u p l e *
I t  i s  n o w  n e c e s s a r y *  t o  c o n s i d e r  t h e  e x t e n t  o f  t h e  
p o w e r  w h i c h  women p o s s e s s e d  o v e r  t h e i r  s t r i d h a n a *  Manu,  
f o r  i n s t a n c e ,  d e c l a r e s  t h a t  a  w i f e  o u g h t  n o t  t o  a l i e n a t e  
e v e n  h e r  own p r o p e r t y  w i t h o u t  h e r  h u s b a n d 1 s  s a n c t i o n  ( 1 7 5 )*  
T h i s  may b e  c o m p a r e d  w i t h  t h e  p r o v i s i o n  u n d e r  B u r m e s e  B u d d h i s t  
L aw .  The r e s u l t  o f  t h e  m a r r i a g e  u n d e r  B u r m e s e  B u d d h i s t  
L aw v / is  t h a t  a s  s o o n  a s  i t  t a k e s  p l a c e ,  t h e  h u s b a n d  h a s  
c o n t r o l  o v e r  t h e  p r o p e r t y  b r o u g h t  .by t h e  w i f e  a n d  h i m s e l f .
"S he  h o l d s  p r o p e r t y  w i t h  h i s  p e r m i s s i o n  b e c a u s e  t h e  h u s b a n d  
i s  t h e  l o r d  a n d  m a s t e r  o f  t h e  w i f e .  E v e n  i n  p e r f o r m i n g  
w o r k s  o f  c h a r i t y  s h e  h a s  t o  o b t a i n  h i s  c o n s e n t .  T h e r e f o r e  
a  w i f e  s h o u l d  b e  g u i d e d  b y  h e r  h u s b a n d  a n d  s h e  s h o u l d  
r e s p e c t  a n d  o b e y  h i m . " ( 1 7 6 )
Among t h e  K a l i a n s  a n d  t h e  K u n n v a n s  c o m m u n i t y  i n  S o u t h  
I n d i a ,  d i v o r c e  i s  e a s i l y  o b t a i n e d  o n  e i t h e r  s i d e .  Among 
K a l i a n s ,  a  h u s b a n d  d i s - s a t i s f i e d  w i t h  h i s  w i f e  c a n  s e n d  h e r  
a w ay  i f  h e  be  w i l l i n g  a t  t h e  same t i m e  t o  g i v e  h e r  h a l f  
o f  h i s  p r o p e r t y  ( 1 7 7 ) *  E v e n  u n d e r  B u r m e s e  L aw ,  o n  d i v o r c e  
b y  m u t u a l  c o n s e n t ,  fan a n a z o n  p r o p e r t y  a n d  o r d i n a r y  fee t t e t n w a
( 1 7 5 )  IX ,  2 9 9 .
( 1 7 6 ) D i g e s t ,  I I ,  s e c .  2 5 1  ( V a n n a n a ,  R a s i ) .
( 1 7 7 )  J*  H .  N e l s o n ,  The M a d u r a  C o u n t r y , a  m a n u a l ,  ( 1 8 6 8 )  
3 A - 3 5 , 5 0 - 5 1 .
i s  d i v i s i b l e  e q u a l l y  b e t w e e n  t h e  p a r t i e s  ( 1 7 8 ) .  Among 
t h e  K u n n u v a n s ,  t h e  w i f e  t a k e s  w i t h  h e r  o n l y  s u c h  p r o p e r t y  
a s s h e  may h a v e  p o s s e s s e d  a t  t h e  t i m e  o f  h e r  m a r r i a g e .
T h e r e  i s  a  c u s t o m  a m o n g s t  t h e  Kamma f a m i l i e s  o f  A n d h r a ,  
t h a t  i f  e s t r a n g e m e n t  r e s u l t s  b e t w e e n  t h e  w i f e  a n d  
h u s b a n d ,  h e r  d o w r y  a n d  a l l  o t h e r  k i n d s  o f  g i f t s  a n d  p r e s e n t s  
t h a t  w e r e  m ade  t o  t h e  b r i d e g r o o m  o r  t h e  b r i d e  b y  t h e  
b r i d e 1s  p e o p l e  h a v e  t o  be  h a n d e d  b a c k  t o  t h e  b r i d e  a f t e r  
r e n d e r i n g  a  c o m p l e t e  a c c o u n t  w i t h  i n t e r e s t  b y  t h e  
b r i d e g r o o m  o r  h i s  f a m i l y .  I t  w a s  h e l d  t h a t  s u c h  c u s t o m  
i s  n o t  a g a i n s t  p u b l i c  p o l i c y .  On t h e  c o n t r a r y ,  t h e  c u s t o m  
i s  r e a l l y  i n  t h e  i n t e r e s t s  o f  women,  who a r e  a n  
i m p o r t a n t  s e c t i o n  o f  t h e  p u b l i c  ( 1 7 9 )*
I t  may b e  s a i d  t h a t  a s  r e g a r d s  t h e  i n t e r e s t s  o f  t h e  
s p o u s e s  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  t h e r e  w e r e  s i m i l a r  
r u l e s  e v e n  i n  a n c i e n t  I n d i a .
( 1 7 8 )  0 .  H .  M oo tham ,  Bu r m e s e  B u d d h i s t  L a w . ‘ ^ 5 .
( 1 7 9 )  P a r a n d h a m a y y a  v .  N a v a r a t n a  S i M i a m a n i .  A . I . R .  ( 1 9 ^ 9 )  
Mad. 8 2 ?  ( n o  r e f
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7* T h e  p r o p e r t y  o f  t h e  M a r r i a g e s  c o m p a r i s o n  w i t h  K a n d y a n  
im c T T & e s a w a l  a m a l  L aw s  *
The  d i s t i n c t i o n  b e t w e e n  s e l f - a c q u i r e d  p r o p e r t y  a n d  a n c e s t r a l
p r o p e r t y  i s  f o u n d  i n  m a n y  s y s t e m s  o f  l a w  p r e v a l e n t  i n  S o u t h  I n d i a
a n d  C e y l o n *  I n  t h e  M a r u m a ^ a t t y a m  l a w  t h e r e  i s  t h i s  f u n d a m e n t a l
d i s t i n c t i o n .  I n  t h e  Mukkuwa l a w ,  t o o ,  t h i s  d i v i s i o n  o f
p r o p e r t y  i s  f o u n d *  I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  w o r d s
u s e d  t o  c o n n o t e  t h e s e  c o n c e p t i o n s ,  i n  t h e  l a w  o f  T h e s a w a l a m a i
a n d  t h e  Mukkuwa l a w  a r e  i d e n t i c a l *  I n  b o t h  s y s t e m s  a n c e s t r a l
p r o p e r t y  i s  c a l l e d  Mudusam* The  M ukkuw as came t o  C e y l o n  i n
t h e  s e c o n d  c e n t u r y  A .D .  a n d  t h e i r  l a w s  d i d  n o t  u n d e r g o  a n y
a p p r e c i a b l e  c h a n g e .  As t h e  same d i s t i n c t i o n  e x i s t s  i n  
k
M a ru m a jk a t ty a m  l a w ,  w h i c h  i s  a n  o f f s h o o t  o f  t h e  Mukkuwa l a w  , 
i t  i s  s a f e  t o  p r e s u m e  t h a t  t h i s  f u n d a m e n t a l  d i s t i n c t i o n  e x i s t e d  
u n d e r  t h e  e a r l y  l a w s  o f  t h e  T a m i l s *  T h e  f u n d a m e n t a l  d i v i s i o n  
o f  p r o p e r t y  I n  K a n d y a n  l a w  i s  b e t w e e n  a c q u i r e d  p r o p e r t y  a n d  
a n c e s t r a l  p r o p e r t y *  The  K a n d y a n s  h a d  c o n s t a n t  i n t e r c o u r s e  
w i t h  t h e  T a m i l s  a n d  h e n c e  m i g h t  h a v e  b o r r o w e d  m a n y  l e g a l  a n d  
p o l i t i c a l  i n s t i t u t i o n s  f r o m  S o u t h  I n d i a  ( 1 8 0 ) .
U n d e r  t h e  o l d  l a w  o f  T h e s a w a i a m a i  p r o p e r t y  w a s  d i v i d e d  
i n t o  h e r i d i t a r y  p r o p e r t y  (m u d u sa m ) b r o u g h t  t o  t h e  m a r r i a g e  b y  
t h e  h u s b a n d ,  t h e  d o w r y  ( c h i d e n a m ) b r o u g h t  b y  t h e  w i f e  a n d  
a c q u i r e d  p r o p e r t y  ( t h e d i a t e t t a m ) • O r i g i n a l l y  e a c h  s p o u s e  w a s
( 1 8 0 )  W .M /.Tam biah ,  11 The  L aw s a n d  C u s t o m s  o f  t h e  T a m i l s  o f
J a f f n a ,  'TlIBBV*
t h e  o w n e r 1 o f  h i s  o r  h e r  s e p a r a t e  p r o p e r t y .  T h u s ,  o n  t h e  
d e a t h  o f  t h e  f a t h e r ,  a l l  t h e  g o o d s  b r o u g h t  i n  m a r r i a g e  b y  h im  
w e r e  i n h e r i t e d  b y  t h e  s o n  o r  s o n s ;  a n d  w hen  a  d a u g h t e r  o r  
d a u g h t e r s  m a r r i e d ,  t h e y  r e c e i v e d  d o w r y  o r  e h i d e n a m  f r o m  t h e i r  
m o t h e r * s  p r o p e r t y ;  s o  t h a t  t h e  h u s b a n d * s  p r o p e r t y  a l w a y s  
r e m a i n e d  \ t f i th  t h e  m a l e  h e i r s ,  a n d  t h e  w i f e ' s  p r o p e r t y  w i t h  t h e  
f e m a l e  h e i r s ,  b u t  t h e  a c q u i r e d  p r o p e r t y  ( t h e d i a t e t t a m ) w as  
d i v i d e d  among t h e  s o n s  a n d  d a u g h t e r s .  B u t  I n  p r o c e s s  o f  t i m e ,  
a n d  i n  c o n s e q u e n c e  o f  s e v e r a l  c h a n g e s  o f  G o v e r n m e n t ,  s e v e r a l  
a l t e r a t i o n s  w e r e  g r a d u a l l y  m ade  i n  t h e s e  c u s t o m s  a n d  u s a g e s ,  
s o  t h a t ,  a t  p r e s e n t ,  t h e y  a r e  j o i n t  o w n e r s  o f  m ud u sa m , e h i d e n a m  
a n d  t h e  t h e d i a t e t t a m  ( 1 8 1 ) .  T h i s  d i v i s i o n  c l o s e l y  c o r r e s p o n d s  
t o  t h e  d i v i s i o n  o f  p r o p e r t y  u n d e r  B u r m e s e  B u d d h i s t  Law i n t o  
p a y i n  o r  a t e t  p r o p e r t y  w h i c h  b e l o n g e d  t o  e i t h e r  h u s b a n d  o r  w i f e  
b e f o r e  m a r r i a g e  a n d  p r o p e r t y  a c q u i r e d  d u r i n g  m a r r i a g e  (hnapazon 
a n d  l e t t e t p w a ) . U n d e r  t h e  T h e s a w a l a m a i  l a w ,  a s  u n d e r  B u r m e s e  
B u d d h i s t  Law, a c q u i r e d  p r o p e r t y  ( t h e d i a t e t t a m ) ,  i n  w h i c h  b o t h  
h a v e  a  m u t u a l  i n t e r e s t  a n d  w h i c h  i s  h e l d  I n  common, c o n s i s t e d  
o f  t h e  p r o f i t s  a r i s i n g  f r o m  t h e  m udusam  a n d  e h i d e n a m  a n d  w h a t  
i s  a c q u i r e d  b y  t h e i r  e x e r t i o n s ,  d u r i n g  t h e i r  m a r r i a g e .  
H e r e d i t a r y  p r o p e r t y  i s  t h a t  a c q u i r e d  b y  a  s p o u s e  f r o m  h i s
( 1 8 1 )  K .M ^.T am biah ,  The  L aw s a n d  C u s t o m s  o f  t h e  T a m i l s  o f
 ----------  ™ ?af fna 7 ‘" 1 5 ^ j ~ ' '" ’ ------
H . F . M u t u l c l s n a ,  : The  Th&'sawaleme o r  , / th e  L aw s  a n d  C u s t o m s
o f  'rfaf-fna,, .  S e c  . 1 ,  1 8 2 .  “
a n c e s t o r s .  D ow ry  p r o p e r t y  I s  t h a t  w h i c h  i s  g i v e n  b y  t h e  
p a r e n t s ,  b r o t h e r s  o r  r e l a t i o n s  a t  t h e  t i m e  o f  m a r r i a g e  a n d  
I n h e r i t a n c e .  W i t h e r s ,  J . ,  s a i d ,  " I t  r e a l l y  c o m es  t o  t h i s ,  
t h a t  a c c o r d i n g  t o -  t h e  T h e s a w a l a m a i ,  i n t e r p r e t e d  b y  d e c i s i o n s ,  
t h e  s e p a r a t e  p r o p e r t y  o f  a  s p o u s e  i s  t h a t  w h i c h  e i t h e r  p a r t y  
b r i n g s  t o  t h e  m a r r i a g e  o r  a c q u i r e s  d u r i n g  m a r r i a g e  b y  i n h e r i ­
t a n c e  o r  d o n a t i o n s  m ade  t o  h im  o r  h e r  p a r t i c u l a r l y ,  w h i l e  common 
p r o p e r t y  i s  r e s t r i c t e d  t o  t h e  r e n t s ,  r e v e n u e s ,  a n d  i n c o m e  o f  
t h e i r  s e p a r a t e  e s t a t e  a n d  w h a t  i s  a c q u i r e d  b y  t h e  e x e r t i o n s  
o f  s p o u s e s . 11 I n  d e c i d i n g  w h e t h e r  a  p a r t i c u l a r  p r o p e r t y  o r  a  
p o r t i o n  o f  i t  i s  t h e d i a t e t t a m ,  o n e  w i l l  h a v e  t o  t r a c e  t h e  s o u r c e  
f r o m  w h i c h  t h e  c o n s i d e r a t i o n  w as  d e r i v e d  ( 1 8 2 ) •  U n d e r  t h e  
o l d  T h e s a w a l a m a i ,  o n e  s h o u l d  a s k  h i m s e l f  b y  q u e s t i o n ,  ' o u t  o f  
w h a t  f u n d  w a s  t h e  p r o p e r t y  a c q u i r e d . '  I f  o u t  o f  t h e  m o n e y s  
a c q u i r e d  d u r i n g  t h e  f i r s t  m a r r i a g e ,  a n o t h e r  p r o p e r t y  i s  
p u r c h a s e d  b y  t h e  s u r v i v i n g  s p o u s e  i t  b e c o m e s  t h e  t h e d i a t e t t a m  
o f  t h e  f i r s t  m a r r i a g e *  I f  i t  i s  a c q u i r e d  o u t  o f  m o n ey  f o r m i n g  
t h e  t h e d i a t e t t a m  o f  t h e  s e c o n d  m a r r i a g e ,  i t  w i l l  b e  r e g a r d e d  
a s  t h e  a c q u i r e d  p r o p e r t y  o f  t h e  s e c o n d  m a r r i a g e .  T h e r e  i s  a  
s t r i k i n g  s i m i l a r i t y  t o  t h e  p o s i t i o n  i n  B u r m e s e  L a w .  The  
c h a r a c t e r  o f  a n  i t e m  o f  p r o p e r t y  i s  n o t  c h a n g e d  b y  m e r e  c h a n g e  
o f  i n v e s t m e n t ;  p a y  i n  r e m a i n s  p a y  i n  e v e n  t h o u g h  i t  m ay  h a v e  b e e n  
c h a n g e d ,  i n  f o r m ,  p r o v i d e d  i t  h a s  n o t  b e e n  m e r g e d  e n t i r e l y  i n  t h e
( 1 8 2 )  W . i t f /T a m b la h ,  "T h e  L aw s  a n d  C u s t o m s  o f  t h e  T a m i l s
o f  J a f f n a Trr T T 7 0 ;  •
j o i n t l y  a c q u i r e d  p r o p e r t y  a n d  s o  c h a n g e d  I t s  c h a r a c t e r .  C h a n g e  
o f  f o r m  d o e s  n o t  c h a n g e  t h e  c h a r a c t e r  s o  l o n g  a s  t h e  p a y i n  c a n  
b e  I d e n t i f i e d  ( 1 8 3 ) .  P a y i n  b r o u g h t  t o  a  s e c o n d  m a r r i a g e  i n c l u d e s  
p r o p e r t y  a c q u i r e d  d u r i n g  t h e  f i r s t  m a r r i a g e  a n d  a l s o  p r o p e r t y  
a c q u i r e d  a f t e r  t h e  t e r m i n a t i o n  o f  t h e  f i r s t  m a r r i a g e  a n d  b e f o r e  
t h e  s e c o n d  m a r r i a g e  ( 1 8 4 ) .
U n d e r  t h e  o l d  l a w  o f  T h e s a w a l a m a i ,  t h e r e  w a s  a  f o u r t h  
c l a s s  o f  p r o p e r t y  w h i c h  m ay  b e  c a l l e d  ' r e s i d u a r y  p r o p e r t y *.
I t  c o n s i s t e d  o f  p r o p e r t y  d e r i v e d  b y  a  p e r s o n  a f t e r  m a r r i a g e  
f r o m  a  s t r a n g e r ,  o t h e r w i s e  t h a n  f o r  v a l u a b l e  c o n s i d e r a t i o n  ( 1 8 5 ) •  
I t  c l o s e l y  c o r r e s p o n d s  t o  t h i n t h i  p r o p e r t y  u n d e r  B u r m e s e  B u d d h i s t  
L a w .  A l l  t h a t  c a n  b e  s a i d  i s  t h a t  i t  i s  t h e  s e p a r a t e  p r o p e r t y  
o f  t h e  h u s b a n d  o r  w i f e .
A c c o r d i n g  t o  K a n t a w a l a ,  i n  v i e w  o f  t h e  f a c t  t h a t  t h e  \\rord 
b h l d e n a m ' i s  d e r i v e d  f r o m  t h e  S a n s k r i t  w o r d  ' s t r i d h a n a ' t h e  l a w  
r e l a t i n g  t o  e h i d e n a m  i s  b o r r o w e d  f r o m  t h e  H i n d u  L a w .  He 
p r o c e e d s ,  lfYa j n a v a l k y a  i n  t h e  8 5 t h  v e r s e  s a y s ,  ' S w a t a n t r a m  Ha 
K u r c h i n  S t r l y a h '  m e a n i n g  'w om en  c a n  h a v e  no  i n d e p e n d e n c e '  a n d  
t h u s  t h e  I sm came t o  b e  t h a t  a  w i f e  w o u l d  h o l d  no  s e p a r a t e
p r o p e r t y ;  b u t  t h e  e v i l s  o f  t h e  j o i n t  f a m i l y  s y s t e m  b r o u g h t  i n t o
( 1 8 3 )  S . C . L a h i r i ,  B u r m e s o  B u d d h i s t  Law, 6 3 .
( 1 8 4 )  O .H .M o o th a m ,  B u r m e s e Bu d d h l s t  Law , 9 .
( 1 8 5 )  W . H . T a m b i a h ,  TrfK e " n£aitfs a n d  C u s t o m s  o f  t h e  T a m i l s  o f-------
8o.
g r e a t e r  p r o m i n e n c e  t h e  h a r d s h i p s  c o n n e c t e d  w i t h  t h i s  s t r i n g e n t
r u l e ,  e s p e c i a l l y  w h e n  t h e  t i m e  came f o r  p a r t i t i o n i n g  t h e  j o i n t
p r o p e r t y  a n d  t h e  l a w  o f  s t r i d h a n a  g r a d u a l l y  e v o l v e d ,  b y  w h i c h
t h e  p e c u l i a r  p r o p e r t y  o f  t h e  women c o u l d  n o t  b e  p a r c e l l e d  o u t
among t h e  c o - o w n e r s  ( 1 8 6 ) .  I f  t h e  t a m i I s  b o r r o w e d  t h e  w o r d ,
a n d  c o n v e r t e d  i t  i n t o  e h i d e n a m , i t  i s  p r o b a b l e  t h a t  t h e y
b o r r o w e d  a l s o  some o f  t h e  i n c i d e n t s  a t t a c h e d  t o  i t .
B u t$ > i> a c c o rd in g  t o  T a m b i a h ,  t h e  i n s t i t u t i o n  o f  d o w r y  a n d  t h e
p e c u l i a r  i n c i d e n c e  o f  e h i d e n a m  m u s t  b e  a t t r i b u t e d ,  n o t  t o  t h e
i n f l u e n c e  o f  H i n d u  l a w ,  b u t  t o  t h e  m a t r i a r c h a l  s y s t e m  o f  s o c i e t y
k
t h a t  p r e v a i l e d  among t h e  T a m i l s  a n d  u n d e r  t h e  M arum ak£a thayan \  
l a w .  C h i d e n a m , a s  k now n  t o  T h e s a w a l a m a i ,  w a s  a n  i n s t i t u t i o n  
d e v e l o p e d  among t h e  f i r s t  s e t t l e r s  i n  J a f f n a .  I f  a  p a r a l l e l  
i s  t o  b e  d r a w n  f r o m  M arum aj jka t tayam  l a w  t h e  e h i d e n a m  o r  d o w r y  
p r o p e r t y  o r i g i n a t e d  w h e n  a  new h o u s e h o l d  b r a n c h e d  o f f  f r o m  t h e  
t h a v a z h i  111am  k n o w n  t o  t h e  M a r u m a k a t  t  a y  am l a w .  I t  b e c a m e  t h e  
p r a c t i c e  among t h e  w e a l t h i e r  c l a s s e s  f o r  a  h u s b a n d  o r  t h e  f a t h e r  
t o  p r o v i d e  a  s e p a r a t e  r e s i d e n c e  o u t  o f  h i s  s e l f - a c q u i r e d  
p r o p e r t y  f o r  h i s  w i f e  a n d  c h i l d r e n .  S h e  w a s  g i v e n  e i t h e r  a '  
s e p a r a t e  h o u s e ,  o r  a  d i s t i n c t  s h a r e  i n  t h e  p a r e n t a l  h o u s e ,  o t h e r  
l a n d e d  p r o p e r t y ,  h o u s e h o l d  u t e n s i l s ,  j e w e l l e r y  e t c . ,  s u i t a b l e  t o  
h e r  s t a t i o n  i n  l i f e .  T h i s  i s  t h e  o r i g i n  o f  t h e  J a f f n a  d o w r y
- T , A     ■  — .........................................     -          .
( 1 8 6 )  T h e s i s  o n  T h e  s a w a l a m a i ,  2 0 ;
See ' a ls^7"~ W 7W 7^ramBTal:i ,  The  Laxtfs a n d  C u s t o m s  o f  t h e
*  n  ■ *      »      >■».■*"■■■■ ■ n- ii■ 111in  T a m i l s  o f C e y l o n , 5 5 7 —
s y s t e m ;  t o  u s e  t h e  p h r a s e o l o g y  o f  t h e  M a l a b a r  l a w ,  ut h e
d a u g h t e r  s t a r t s  t h e  b r a n c h i n g  o f f  a  T a r w a d  ( p a r e n t s 1c om m unal
p r o p e r t y )  i n t o  a  T a r v a z h i l l a m . w i t h  h e r  h u s b a n d  a s  i t s  k a r n a v a n *
I t  w o u l d  b e  a  m i s t a k e n  i d e a  t o  t h i n k  t h a t  T h e s a w a l a m a i  f o l l o w e d
t h e  H in d u  l a w  o f  s t r i d h a n a  i n  d e v e l o p i n g  t h e  i n c i d e n t s  o f
e h i d e n a m  o r  d o w r y .  H e n c e ,  h e  c o n c l u d e s  t h a t ,  a s  m an y  p r i n c i p l e s    .
o f  H in d u  l a w  w e r e  b a s e d  o n  t h e  c u s t o m a r y  l a w s  t h a t  p r e v a i l e d  i n  
S o u t h  I n d i a ,  i t  i s  f a r  m o re  p r o b a b l e  t h a t  t h e  b a s i c  i d e a  o f  t h e  
l a w  o f  s t r i d h a n a  w a s  d e v e l o p e d  f r o m  t h e  c u s t o m a r y  l a w s  o f  t h e  
T a m i l s  o f  S o u t h  I n d i a *  I t  i s  D r * T a m b i a h ! s  v i e w  t h a t  t h i s  
t h e o r y  e x p l a i n s  m a n y  o f  t h e  p e c u l i a r  i n c i d e n t s  g o v e r n i n g  t h e  ■ 
l a w  o f  e h i d e n a m  a n d  a c c o u n t s  f o r  t h e  g u l f  t h a t  e x i s t s  b e t w e e n  
t h e  l a w  o f  e h i d e n a m  i n  T h e s a w a l a m a i  a n d  t h e  H i n d u  l a w  o f  
s t r i d h a n a  ( 1 8 7 ) v  t h i s  i s  s o ,  I t  i s  p r o b a b l e  t h a t  A r y a n s
b o r r o w e d  t h e  i n c i d e n t s  o f  a c q u i r e d  p r o p e r t y  a n d  a n c e s t r a l  
p r o p e r t y  f r o m  t h e  l a w s  o f  t h e  T a m i l s  a n d  i n t r o d u c e d  s u c h  
m o d i f i c a t i o n s  a s  w o u l d  m ake  t h e m  f i t  i n t o  t h e  r u l e s  g o v e r n i n g  
a  p a t r i a r c h a l  s o c i e t y .
R e f e r r i n g  t o  t h e  d i f f e r e n t  k i n d s  o f  p r o p e r t y  i n  T h e s a w a l a ­
m a i ,  G - a n a p a t h I  I y e r  s a y s  ( 1 8 8 )  t h a t  t h i s  d i v i s i o n  c o r r e s p o n d s  
c l o s e l y  t o  t h e  d i v i s i o n  o f  p r o p e r t y  i n  H i n d u  lavr  i n t o  h e r e d i ­
t a r y  p r o p e r t y ,  s t r i d h a n a  a n d  s e l f - a c q u i r e d  p r o p e r t y *
( 1 8 7 )  H .W . T a m b ia h ,  "L aw s  a n d  C u s t o m s  o f  t h e  T a m i l s  o f '
Ceylon",- 37;
H .W . T a m b ia h ,  "L aw s  a n a  C u s t o m s  o f  t h e  T a m i l s  o f
, " J a f f n a , - 1 6 1 ,  1 6 2 ' .
( 1 8 8 )  H i n d u  Law, 3 6 .
The  B u r m e s e  l i k e  t h e  T a m i l s  p r o b a b l y  p a s s e d  f r o m  a  
m a t r i a r c h a l  t o  a  p a t r i a r c h a l  s y s t e m  a n d  h a d  c o n s t a n t  i n t e r ­
c o u r s e  w i t h  t h e  T a m i l s . ,  a s  h a s  b e e n  s h o w n  e a r l i e r *  The  .B u rm e s e ,  
i t  i s  g e n e r a l l y  r e c o g n i s e d ,  b o r r o w e d  m a n y  l e g a l  a n d  p o l i t i c a l  
i n s t i t u t i o n s  f r o m  S o u t h  I n d i a *  I t  i s  p r o b a b l e  t h a t  t h e  B u r m e s e  
i n  d e f i n i n g  t h e  n a t u r e  a n d  i n c i d e n t s  o f  t h e  p r o p e r t y  r i g h t s  
o f  m a r r i e d  women, made  o n e  o f  t h e  I n s t i t u t i o n s  q u o t e d  b y  t h e  
T a m i l s  a n d  t h e i r  c o n c e p t s  o f  a c q u i r e d  p r o p e r t y ,  a n c e s t r a l  
p r o p e r t y  a n d  d o w ry *
T h e  e s s e n t i a l  f e a t u i ^ e s  w h i c h ' t h e  t h r e e  s y s t e m s ,  t h e  B u r m e s e  
B u d d h i s t  Law, t h e  K a n d y a n  Law, a n d  T h e s a w a l a m a i  h a v e  I n  common 
a r e  t h a t  t h e  e s t a t e s  o f  t h e  s p o u s e s  a r e  s e p a r a t e ,  y e t  t h e r e  i s  
a  c o m m u n i t y  o f  a c q u i s i t i o n s  c r e a t e d  b y  t h e  m a r r i a g e ,  a n d  t h e r e  
a r e  r u l e s  f o r  t h e  r e s o l u t i o n  o f  t h i s  c o m m u n i t y  u p o n  a  d i v o r c e  
( 1 8 9 )  . U n d e r  t h e  K a n d y a n  Law, a s  u n d e r  B u r m e s e  B u d d h i s t  Lax-/,
I f  t h e  w i f e  i s  e x p e l l e d  f o r  b a d  c o n d u c t ,  s h e  h a s  no  c l a i m  u p o n  
t h e  h u s b a n d  o r  h i s  e s t a t e ,  n o r  I s  s h e  e v e n  e n t i t l e d  t o  t h e  
w e a r i n g  a p p a r e l  s u p p l i e d  b y  h i m  f o r  h e r  u s e  ( 1 9 0 ) •  T h u s  
Manugy© s a y  s  ( 1 9 1 ) ,
f,2?op t h i s  r e a s o n ,  l e t  h i m  t a k e  a l l  t h e  p r o p e r t y ,  a n d  
h a v e  a  r i g h t  t o  p u t  h e r  a w a y * 11
( 1 8 9 )  H .W * T a m b ia h ,  The  L aw s  a n d  C u s t o m s  o f  t h e  T a m i l s  o f
“  -------
F* A .  Hay l e y ,  K a n d y a n  Law,  2 8 7 !
S e e  0 ,  PI. Moot ham ,  B u r m e s e Buddh i s t  n aw, C h a p t e r  3*
( 1 9 0 )  F . A . H a y l e y ,  . S i n h a l e s e ^ a w s * a n 9 .  c u s u o m s ,  1 9 6 .
( 1 9 1 )  P e n u l t i m a t e  c T a u s V T n ~ T h e  p a s s a g e ' ^ e a T i n g  w i t h  t h e  w i f e ' s
a d u l t e r y  i n  s e c *43 o f  B k . X I I  o f  M a n u g y e .
I n  S . A - S . C h e t t y a r  f i r m  v .  U‘ Mating G y i , ( 1 9 3 6 )  1 4  R a n . 3 2 9 .
Ba n n o c e n T T P S t i s e  t a k e s  t h e  w h o l e  o f
t h e  J o i n t  p r o p e r t y  o f  t h e  m a r r i a g e *
8 3 .
I n  T h e s a w a l a m a i ,  a s  i n  B u r m e s e  Law, o n  t h e  f a t h e r ! s  d e a t h ,  
t h e  m o t h e r  i s  r e c o g n i z e d  a s  t h e  h e a d  o f  t h e  f a m i l y  a n d  s h e  
m a n a g e s  t h e  p r o p e r t y  t i l l  s h e  m a r r i e s  a g a i n .  So l o n g  a s  t h e  
p a r e n t s  l i v e ,  t h e  s o n s  c a n n o t  c l a i m  a n y t h i n g  w h a t s o e v e r .
She  h a s  t h e  p o w e r  o f  a d m i n i s t e r i n g  s u c h  p r o p e r t y  a n d  t o  g i v e  
a s  d o w r y  a n y  p o r t i o n  o f  s u c h  p r o p e r t y  t o  t h e  d a u g h t e r s  a t  
h e r  d i s c r e t i o n .  I f  s h e  i s  c o n t e m p l a t i n g  a  s e c o n d  m a r r i a g e ,  
p a r t i t i o n  m ay h e  c l a i m e d  b y  h e r  c h i l d r e n ,  a s  i n  B u r m e s e  
B u d d h i s t  L a w ,  S i m i l a r l y ,  i f  t h e  m o t h e r  d i e s  f i r s t ,  t h e  
f a t h e r  r e m a i n s  i n  f u l l  p o s s e s s i o n  o f  t h e  e s t a t e  so  l o n g  a s  h e  
d o e s  n o t  m a r r y  ( 1 9 2 ) .  The  c h i l d r e n  c a n ,  a s  i n  B u r m e s e  Law, 
c l a i m  p a r t i t i o n  o f  t h e  e s t a t e ,  i f  h e  i s  c o n t e m p l a t i n g  a  
s e c o n d  m a r r i a g e  ( 1 9 3 ) .
I n  T h e s a w a l a m a i ,  a s  i n  B u r m e s e  B u d d h i s t  Law, t h e  r e s u l t  
o f  t h e  m a r r i a g e  I s  t h a t  a s  s o o n  a s  i t  t a k e s  p l a c e ,  t h e  h u s b a n d  
h a s  c o n t r o l  o v e r  t h e  p r o p e r t y  b r o u g h t  b y  t h e  w i f e  a n d  h i m s e l f .  
W h i l e  t h e  h u s b a n d  h a s  c o n t r o l  o f  h i s  w i f e f s p r o p e r t y ,  t h e  
w i f e  h a s  n o  c o n t r o l  ovex* h e r  h u s b a n d  o r  o v e r  t h e  j o i n t  
p r o p e r t y .  T h u s ,  t h e  h u s b a n d ,  b e i n g  t h e  m a n a g e r  o f  t h e  
c o m m u n i t y ,  h a s  w i d e  p o w e r s  o v e r  t h e  p r o p e r t i e s  belonging t o  
h i m s e l f  a n d  t o  t h e  c o m m u n i t y  ( 1 9 4 ) .  The  w i f e  c a n n o t  w i t h o u t  
t h e  c o n s e n t  o f  t h e  h u s b a n d  a l i e n a t e  h e r  sha i^e  o f  t h e  a c q u i r e d
( 1 9 2 )  H . W, T amb i  a h ,  L aw s  a n d  c u s t o m  s ' o f  t h e  T am i  I s  o f
J a f f  n a 7 ~ § 2 X 7  "*
( 1 9 3 )  H .W . T a m b ia h ,  L aw s a n d  c u s t o m s  ' o f  t h e  T a m i l s  o f
— — j & m r s — _
( 1 9 4 )  I b i d . ,  1 7 3 .
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p r o p e r t y .  I f  t h e  w i f e  w i s h e s  t o  d e a l  w i t h  h e r  i m m o v e a b l e  
p r o p e r t y  I d o w r y )  s h e  m u s t  g e t  t h e  c o n c u r r e n c e  o f  h e r  h u s b a n d  
* T h e  B u r m e s e  t e x t s  f o r b i d  t h e  w i f e  t o  d i s p o s e  o f  a n y  
p r o p e r t y  w i t h o u t  t h e  p r e v i o u s  c o n s e n t  o f  t h e  h u s b a n d ,  ( 1 9 5 )  
i f  t h e  t w o  s p o u s e s  h a d  n o t  b e e n  p r e v i o u s l y  m a r r i e d .
The  B u r m e s e  Law h a s  n e v e r  r e g a r d e d  a  woman a s  u n a b l e  
t o  i n c u r  a n  o b l i g a t i o n .  C o n s e q u e n t l y  a  d e b t  i n c u r r e d  b y  
h e r  w i t h o u t  t h e  k n o w l e d g e  o f  h e r  h u s b a n d  h a s  a l w a y s  b e e n  h e l d  
v a l i d .  B u t  a s  t h e  h u s b a n d ,  a c c o 3? d i n g  t o  t h e  t e x t s ,  ( 1 9 6 )  
w a s  s o l e l y  e n t i t l e d  t o  m a n a g e  o r  d i s p o s e  o f  t h e  p r o p e r t y  o f  
t h e  m a r r i a g e ,  t h e  c r e d i t o r  i n  c a s e  o f  n o n  p a y m e n t  c o u l d  n o t  
e x e c u t e  a  d e c r e e  f o r  t h e  d e b t  u n l e s s  t h e  h u s b a n d  h a d  a g r e e d  
t o  t h e  u n d e r t a k i n g  g i v e n  b y  h i s  w i f e .  S h e  r e m a i n e d  l i a b l e  
t o  h i m ,  b u t ,  u n t i l  t h e  d i s s o l u t i o n  o f  t h e  m a r r i a g e ,  h e  w as  
d e p r i v e d  o f  a n y  r e m e d y .  I t  i s  d i f f i c u l t  t o  s a y  w h a t  r e m e d i e s  
w e r e  a v a i l a b l e  t o  c r e d i t o r s  u n d e r  t h e  l a w  i n  f o r c e  b e f o r e  
t h e  B r i t i s h  o c c u p a t i o n ,  b e c a u s e  t h e  t e x t s  h a r d l y  d e a l  w i t h  
t h e  q u e s t i o n  o f  d e b t s  e x c e p t  o n  d i s s o l u t i o n  o f  m a r r i a g e  ( 1 9 7 )  . 
The p o s i t i o n  w a s  o t h e r w i s e  i n  t h e  c a s e  o f  s p o u s e s  who h a d
b e e n  p r e v i o u s l y  m a r r i e d ;  t h e  w i f e f s p r e - n u p t i a l  p r o p e r t y
( 1 9 5 )  D i g e s t ,  I I ,  s e c . 2 5 1 ,  2 5 2 .
( 1 9 6 )  M a n u g y e ,  B k . I I I ,  s e c s . 5 1 ,  46 a n d  4 7 .
( 1 9 7 )  D i g e s t  I I ,  s e c . 2 5 2 ,  2 5 7 .
r e m a i n e d  a t  h e r  d i s p o s a l ,  a n d  s o  l i a b l e  t o  b e  t a k e n ,  a s  f a r  
a s  i t  w o u l d  g o ,  i n  s a t i s f a c t i o n  o f  d e b t s  c o n t r a c t e d  b y  h e r  
( 1 9 8 ) ,  T he  p r i n c i p l e  w a s  t h a t  t h e  w i f e  c o u l d  n o t  e f f e c t i v e l y  
p l a c e  h e r s e l f  u n d e r  a n  o b l i g a t i o n ,  e x c e p t  w i t h  t h e  c o n s e n t  
o f  h e r  h u s b a n d ,  b u t  i t  a d m i t t e d *  o f  e x c e p t i o n s ,  p a r t i c u l a r l y  
d u r i n g  t h e  p r o l o n g e d  a b s e n c e  o f  t h e  h u s b a n d  who w o u l d  b e  h e l d  
l i a b l e  o n  h i s  r e t u r n  f o r  d e b t s  c o n t r a c t e d  b y  h i s  w i f e .
F u r t h e r ,  h e  w a s  l i a b l e  f o r  c o m m e r c i a l  o b l i g a t i o n  I n c u r r e d  
b y  h e r ,  o r  d e b t s  I n c u r r e d  i n  a  t r a n s a c t i o n  e n t e r e d  i n t o  
j o i n t l y  ( 1 9 9 ) *  I n  T h e s a w a l a m a i ,  t h e  g o v e r n i n g  p r i n c i p l e  
i s  t h a t  t h e  s e p a r a t e  p r o p e r t y  o f  e a c h  s p o u s e  i s  l i a b l e  f o r  
t h e  d e b t s  o f  t h a t  s p o u s e  ( 2 0 0 ) •  U n d e r  B u r m e s e  Law, t h e  
w h o l e  o f  t h e  a c q u i r e d  p r o p e r t y  i s  l i a b l e  f o r  t h e  d e b t s  o f  
t h e  h u s b a n d  i f  i t  h a s  b e e n  I n c u r r e d  f o r  t h e  b e n e f i t  o f  
b o t h  p a r t i e s ,  w i t h  a  v i e w  o f  m a k i n g  p r o f i t ,  o r  o n  a c c o u n t  
o f  t h e i r  p a r e n t s  o r  I f  t h e  w i f e  c o n s e n t s  t o  p a y  ( 2 0 1 )  • 
T h e s a w a l a m a i  d o e s  n o t  d i r e c t l y  d e a l  w i t h  t h i s  s i t u a t i o n ,  b u t  
i t  s e e m s  t h e  w h o l e  o f  t h e  a c q u i r e d  p r o p e r t y  w i l l  b e  l i a b l e ,
( 1 9 8 )  R . L i n g a t ,  L e x  R e g i o n s s  M a t r i m o n i u x ,  C h . I I ,  4 1 ;
^  in* I , h i .  —n**—t^ W iihi*'! i i  H i *11 — H u ,
D i g e s t  I I ,  3 8 7 .
( 1 9 9 )  D i g e s t  I I ,  s e c . 3 8 7 .
( 2 0 0 )  H .W . T a m b ia h ,  " T h e  L aw s a n d  C u s t o m s  o f  t h e  T a m i l s
, ' 5 F T a T f n a , nl 2 9 ; ~
H . F . M u t t u k i s n a ,  " The  I ' h e s a w a l e m e " ,  1 4 8 .
( 2 0 1 ) M a n u g y e , ■C h a p . I l l ,  s e c . 3 0 .  .
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f o p  t h e  h u s b a n d  h a s  e x t e n s i v e  p o w e r s  t o  d i s p o s e  o f  t h e
a c q u i r e d  p r o p e r t y  a t  w i l l  a n d  f o r  t h e  p a y m e n t  o f  t h e  d e b t s
a c q u i r e d  d u r i i a g  t h e  m a r r i a g e  ( S O S ) .
8 . C o m p a r i s o n  w i t h  t h e  c u s t o m a r y  l a w  o f  R e m b a u s ,
Ma n a n g k a b a u  - and  t h e  T E a s i s .
WilHfiWi p—wffi . i  pX lt ^ |I  I H T || i | |^ ^ iM |^ ^ M ~ ^ r in i« T i  Mil ■—I*  h^ Ttth
The  p r e s e n t  c o n d i t i o n  o f  t h e  l a w  i n  Rembau i s  v e r y
c o m p l e x  a n d  c a n  h a r d l y  b e  u n d e r s t o o d  w i t h o u t  a  b r i e f  r e f e r e n c e
t o  t h e  h i s t o r y  o f  t h e  s t a t e .  I t  a p p e a r s  t h a t  some c e n t u r i e s
a g o  b a n d s  o f  M a l a y s  f r o m  t h e  A r c h i p e l a g o  i n v a d e d  Rembau a n d
e s t a b l i s h e d  a  m a t r i a r c h a l  s t a t e  b y  i n t e r m a r r i a g e ,  w i t h  t h e
a b o r i g i n a l  w o m e n .  The  n e x t  p h a s e  w a s  o n e  o f  p e a c e f u l
c o l o n i s a t i o n  b y  e l e v e n  t r i b e s  who e m i g r a t e d  f r o m  t h e  M e n a n g -
k a b a u  E m p i r e ,  b r i n g i n g  w i t h  t h e m  t h e i r  m a t r i a r c h a l  s y s t e m ,
w h i c h  w a s  i n  a  m o r e  a d v a n c e d  s t a g e  o f  d e v e l o p m e n t .  Some
c e n t u r i e s  l a t e r  t h e  p e o p l e  w e r e  c o n v e r t e d  t o  t h e  Muhammadan
r e l i g i o n ,  b u t  r e t a i n e d  t h e i r  p a g a n  l a w  o f  w h i c h  t h e y  w e r e ,
a n d  a r e ,  e x t r a o r d i n a r i l y  t e n a c i o u s *  ( 2 0 3 )
P r o p e r t y  i s  p r i m a r i l y  c l a s s i f i e d  a s  o f  t w o  k i n d s ,
a c q u i r e d  a n d  a n c e j s t r a l  ( 2 0 4 )  •
(1 ) '  A n c e s t r a l  p r o p e r t y  (h e r t a  p e a k a ) -  b o t h  r e a l  a n d
p e r s o n a l  v i & :  t h a t '  p o r t i o n  o f  t r i b a l  l a n d ,  a c q u i r e d  b y  a
f a m i l y  i n  a  t r i b e  t h r o u g h  t h e  e f f e c t i v e  o c c u p a t i o n  o f
0202)  H .W . T a m b ia h ,  nT he  L a w s - a n d  C u s t o m s  o f  t h e  T a m i l s
o f  J a f f n a ,  ~ ""
( 2 0 3 )  E . 1 . T a y l o r ,  11 T he  C u s t o m a r y  Law o f  Remb a u ” I ,
J o u r n a l  o f  t  h e  Mai a y  a  n  H r  a  n c l i “ Roy aX A s T a t  i  c S o c i e t y ,  
(1929}
( 2 0 4 )  I b i d ,  8 , 1 5 ,  2 9 .
g e n e r a t i o n s ,  a n d  c h a t t e l s  o f  e v e r y  k i n d ,  o n c e  d e s c e n d e d  f r o m  1
p a r e n t s  t o  c h i l d .  T h i s  may b e  c o m p a r e d  t o  i n h e r i t e d  l e t t e t p w a  I■- ■ I
I
o r  l e t t e t p w a  b y  s u c c e s s i o n  o f  B u r m e s e  B u d d h i s t  L aw .
( 2 )  A c q u i r e d  p r o p e r t y  (h e r t a  c h a n a n ) . T h i s  i s  o f  tw o  
k i n d s :
( a )  The  j o i n t  e a r n i n g s  o f  h u s b a n d  a n d  w i f e  d u r i n g  
m a r r i a g e  ( c h a r l a n  l a k i ~ b i n i ) . T h i s  c o r r e s p o n d s  t o  l e t t e t p w a --. 
anc  ^ h n a p a g o n  o f  B u r m e s e  B u d d h i s t  L a w ,  As i n  B u r m e s e ’ l a w ,
o n  d i v o r c e  t h i s  j o i n t  p r o p e r t y  i s  d i v i d e d  e q u a l l y ,  a n d  o n  t h e  
d e a t h  o f  e i t h e r  s p o u s e ,  t h e  w h o l e  r e m a i n s  t o  t h e  s u r v i v o r .
( b )  H e r t a  d a p  a t  am m e a n s  t h e  s e p a r a t e  e s t a t e  o f  a  
m a r r i e d  woman a n d  i n c l u d e s  t h e  f o l l o w i n g  k i n d s  o f  p r o p e r t y ,  
v i s , ,  h e r  own a c q u i s i t i o n s  a s  a  s p i n s t e r ,  d i v o r c e e  o r  w id o w  -  
c h a r i a n  b u j a n g  o r  j a n d a ,  -  h e r  s h a r e  o f  t h e  e a r n i n g s  o f  a n y  i 
f o r m e r  m a r r i a g e ,  a n d  h e r  a n c e s t r a l  p r o p e r t y .  :
H e r t a  p e m baw a  m e a n s  t h e  p e r s o n a l  e s t a t e  o f  a  m a r r i e d  m an ,  1 
t h e  p r o p e r t y  b r o u g h t  b y  h i m  t o  t h e  t r i b e  o f  h i s  w i f e  i n t o  w h i c h  ; 
h e  p a s s e s  o n  m a r r i a g e ;  i t  m ay  i n c l u d e  t h e  f o l l o w i n g  k i n d s  o f  
p r o p e r t y ,  v i z .  h i s  own e a r n i n g s  a s  a  b a c h e l o r ,  c h a r i a n  b u j a n g ,  
h i s  s h a r e  o f  t h e  e a r n i n g s  o f  a n y  f o r m e r  m a r r i a g e ,  a n d  a n y  
a n c e s t r a l  p r o p e r t y  o f  h i s  own f a m i l y  i n  w h i c h  h e  h o l d s  a n  ;
i n t e r e s t .  i
j
I t  c o r r e s p o n d s  t o  p a y i n  p r o p e r t y  w h i c h  b e l o n g e d  t o  e i t h e r  ! 
h u s b a n d  o r  w i f e  b e f o r e  m a r r i a g e .  i
L i k e - w i s e  i n  M i n a n g k a b a u  (2G5) p r o p e r t y  a t  t h e  p r e s e n t  
t i m e  i s  d i v i d e d  i n t o  t w o  c l a s s e s ;  c o m m u n a l  p r o p e r t y  (h a r t o  
p u s a k q )  a n d  p r i v a t e  p r o p e r t y  ( h a r t o  p a n t j a r i a r ) .  T he  w o r d
— ~ w r  in— it— hr it— r - 11 ■ .
p u s  a l io  i s  b o r r o w e d  f r o m  t h e  S a n s k r i t  a n d  m e a n ,  i n  t h e  o r i g i n a l
l a n g u a g e ,  " t h o s e  t h i n g s  w h i c h  s e r v e  t o  s u s t a i n  l i f e " .  The
M i n a n g k a b a u  woman n o m i n a l l y  owns a l l  t h e  i n h e r i t e d  p r o p e r t y ,  
b u t  a c t u a l  t i t l e  t o  t h e  p r o p e r t y  i s  i n  t h e  h a n d s  o f  t h e  m an;  
t h e  woman h a v i n g  n o t  t h e  l e g a l  r i g h t  t o  m ake  a  c o n t r a c t - , .
I n  I n d i a  t h e r e  a r e  t w o  c e n t r e s  o f  m ot  h e r - r i g h t . One
o f  t h e s e  r e p r e s e n t e d  b y  t h e  k h a s i s  a n d  s y n t e n g  o f  A s s a m .  A,
■ ii i< ■ i ■ « ! ■  mug n m  n iJ*"nM
k h a s i  c a n n o t  m a r r y  tw o  s i s t e r s  b u t  h e  c a n  m a r r y  h i s  d e c e a s e d
umiM-Kmr .in aft
w i f e  1 s s i s t e r .  T h e  g r o o m  g o e s  w i t h  h i s  b r i d e  t o  h e r  p a r e n t s  
b u t  f o r  a  f e w  d a y s ,  ( 2 0 6 )  The  p o s i t i o n , i s  t h e  same i n  
B u r m e s e  a n d  i n  M a l a y a n  L aw s  ( 2 0 7 ) .  L t  . C o l  .G-ux’d a n  ( 2 0 8 )  
o b s e r v e s ,
" t h e  r e s e m b l a n c e  i n  t h e  p h o n e t i c  a n d  m o r p h o l o g i c a l  
s t r u c t u r e s  o f  K h a s i  a n d  M a l a y  a n d  e v e n  t h e  a g r e e m e n t  i n  t h e i r  
v o c a b u l a r i e s  a r e  r e m a r k a b l e .  N e x t  t o  l a n g u a g e ,  t h e  m o s t  
r e m a r k a b l e  t h i n g  t h e  tw o  p e o p l e s  h a v e  i n  common i s  a l m o s t  
i d e n t i c a l  s y s t e m  o f  m o t h e r ' s  r i g h t . "  W i n d s t e d t  I n  h i s  a r t i c l e
   • -  - ------------------- -------  —  -■ - '■ —    ..............I .»■ —  1 1 * ' >—  -  ' 1 1 » .. ■ -■ ■ .
( 2 0 5 )  E d w i n  M .L o e b ,  S u m a t r a  i t s  h i s t o r y  a n d  p e o p l e ,
W i e n e r  B e r t  r a g e  zu V  "k u l  t  u r g e s  c h i  c h t e  und! L i n g u i s t i c ,
V o l . H I ,  1 1 9 ,  1 2 0 .
( 2 0 6 )  W .H .R  R i v e r s ,  E n c y c l o p a e d i a  o f  R e l i g i o n  a n d  E t h i c s .
V o l . 8 . p a g e  5 9 .
( 2 0 7 )  S i r  R . O . W i n d s t e d t ,  " M o t h e r - r i g h t  among K h a s i s  a n d  M a l a y s . 
M a l a y a n  B r a n c h  R o y a l  'AsTatTcT S o c i e t y  ( 1 9 3 2 ) , '  9".
( 2 0 8 )  L t  . C o l  .P  . R . T  .G -urdon ,  The  K h a s i s ,  2 0 0 - 2 1 9 .
" o n  m o t h e r  r i g h t  among K h a s i s  a n d  M a l a y s "  ( N e g r i  S e m b l l a n ) 
( 2 0 9 )  o b s e r v e s ,  " O f t e n  b o r r o w e d  c u s t o m s  a n d  b e l i e f s  a r e  n o t  
I r r e f r a g a b l e  e v i d e n c e  o f  a n y  c o n n e c t i o n  b e t w e e n  r a c e s .  B u t  
j o i n e d  w i t h  t h e  e v i d e n c e  o f  a n t h r o p o l o g y ,  l i n g u i s t i c s  a n d  
s o c i a l  o r g a n i s a t i o n ,  t h e  f r e q u e n t  s i m i l a r i t y  o f  c u s t o m s  t h a t  
a r e  a p p a r e n t l y  p r i m i t i v e  p e r h a p s  d e s e r v e s  r e m a r k . "
T h e  G-aros who l i v e  t o  t h e  w e s t  o f  t h e  K h a s i s ,  a n d  t h e  
Megam o r  L y n n g a m ,  who a r e  a  f u s i o n  o f  K h a s i  a n d  G a r o ,  p r a c t i c e  
a  f o r m  o f  m o t h e r ' s  r i g h t  c l o s e l y  x ^ e s e m b l i n g  t h a t  o f  t h e  K h a s i s  
T h o u g h  a  m an c a n n o t  i n h e r i t  p r o p e r t y  a n d  c a n  p o s s e s s  o n l y  t h a t  
a c q u i r e d  b y  h i s  own e x e r t i o n s ,  h e  n e v e r t h e l e s s  e x e r c i s e s  some 
c o n t r o l  o v e r  t h e  p r o p e r t y  o f  h i s  w i f e  ( 2 1 0 ) .  I n  t h i s  r e s p e c t  
t h e y  a r e  n e a r e r  t o  B u r m e s e  Law, b e c a u s e  i n  B u r m e s e  Law t h e  
m a n a g e m e n t  o f  t h e  p r o p e r t y  i s  e n t r u s t e d  t o  t h e  h u s b a n d  ( 2 1 1 ) .
— T TIT 'T 'ir  I If  I— I-—— I— If* TitfV I. f ‘nl I ■IT— ■— i t n r -  >* 11- ir- “ i r - f  r t" l‘f*r,r ‘- '^ , ' ,ili- " T r --V  r ‘f — — i—-n — . T^Ur f '  “ I I M ~  ■-! iUijmiiiiili w m w m i m i  iiM t-iH
( 2 0 9 )  M o t h e r - r i g h t  am ong  K h a s i s  a n d  M a l a y s ,  M a l a y a n  B r a n c h  
TtofST a t  f  c'"“B o c I e  f
N e g r i  S e m b l l a n  o r  t h e  n i n e  s t a t e s ,  i s  
a  c o n f e d e r a c y -" c r e a t e d  a f t e r  t h e  c o m i n g  o f  
R a j a  M e l a w a r .  T h e  u s u a l  l i s t  i s  K l a n g ,
S u n g a i ,  U jo i ig ,  N a n i n g ,  Rembau J e l a i ,  IJ lu  
P a l . a n g ,  T e l e b u ,  , J o h a l  a n d  S e g a m a t .
S e e  R . O . W i n d s t e d t  -  H i s t o r y  o f  N e g r i  S e m b i l a m ,  
M . B . R . A . S . ,  1 9 5 0 ,  P a r t  I I I ,  2 ^ 1 ^  ™ “': ~  ~
( 2 1 0 ) .  W . H . R . R i v e r s ;  " E n c y c l o p a e d i a  o f  R e l i g i o n  a n d  
E t h i c s " ,  V o l  . 8 ,  . 8 5 9 T ™ "  " ~  ~~
( 2 1 1 )  D i g e s t ^  I I ,  Sec . , 2 5 1 .
T he  I s o l a t i o n  o f  t h e  K h a s i  r a c e ,  i n  t h e  m i d s t  o f  a  g r e a t  
e n c i r c l i n g  p o p u l a t i o n  a l l  o f  who b e l o n g  t o  t h e  T i b e t o - B u r m a n  
s t o c k ,  a n d  t h e  r e m a r k a b l e  f e a t u r e s  p r e s e n t e d  b y  t h e i r  l a n g u a g e  
a n d  i n s t i t u t i o n s ,  s o o n  a t t r a c t e d  t h e  a t t e n t i o n  o f  c o m p a r a t i v e  
p h i l o g i s t s  a n d  e t h n o l o g i s t s  ( 2 1 2 ) .  M r . J . R . L o g a n ,  w ho ,  i n  a  
s e r i e s  o f  p a p e r s  p u b l i s h e d  a t  S i n g a p o r e ,  ( 2 1 3 )  d e m o n s t r a t e d  
t h e  r e l a t i o n s h i p  w h i c h  e x i s t s  b e t w e e n  t h e  K h a s i s  a n d  c e r t a i n  
p e o p l e s  o f  F u r t h e r  I n d i a ,  t h e  c h i e f  r e p r e s e n t a t i v e s  o f  \tfhom a r e  
t h e  Mons o r  T a l a i n g s  o f  P e g u  a n d  T e n a s s e r i m ,  t h e  K h m ers  o f  
G a m b o d i a ,  a n d  t h e  m a j o r i t y  o f  t h e  i n h a b i t a n t s  o f  A nnam . He 
w a s  e v e n  a b l e ,  t h r o u g h  t h e  m e a n s  o f  v o c a b u l a r i e s  f u r n i s h e d  t o  
h im  b y  t h e  l a t e  B i s h o p  B i n g a n d e t ,  t o  d i s c o v e r  t h e  n e a r e s t  
k i n s m e n  o f  t h e  K h a s i s  i n  t h e  P a l a u n g s ,  a  t r i b e  i n h a b i t i n g  o ne  
o f  t h e  S h a n  S t a t e s  t o  t h e  n o r t h  e a s t  o f  M a n d a l a y , ,  o n  t h e  m i d d l e  
S a l w e e n .  W i t h  t h e  p r o g r e s s  o f  r e s e a r c h ,  I t  b e c a m e  a p p a r e n t  
t h a t  t h e  M o n - k h m e r  g r o u p  o f  I n d o  C h i n a  t h u s  c o n s t i t u t e d ,  t o  
w h i c h  t h e  K h a s i s  b e l o n g ,  w a s  i n  some w a y  c o n n e c t e d  w i t h  t h e  
l a r g e  l i n g u i s t i c  f a m i l y  i n  t h e  I n d i a n  P e n i n s u l a  o n c e  c a l l e d  
K o l a r i a n ,  b u t  now m o r e  g e n e r a l l y  k n o w n  a s  M un d a ,  who i n h a b i t
t h e  h i l l y  r e g i o n  o f  C h u t a  N a g p u r  a n d  p a r t s  o f  t h e  S a t p u r a
( 2 1 2 )  L t . C o l . P . R . T . G - u r d o n , . T h e  K h a s i s , ( 1 9 ^ j ,
I n t r o d u c t i o n ^  x v l i i .
( 2 1 3 )  T h e  J o u r n a l  o f  t h e  I n d / i a n  A r c h i p e l a g o ,  ( 1 8 5 0 )  & ( 1 8 5 3 )  *
9 1 .
r a n g e  i n  t h e  C e n t r a l  P r o v i n c e s  o f  t h e s e  t r i b e s  t h e  p r i n c i p a l  
a r e  t h e  S o u t h a l s ,  t h e  M nn d a s  a n d  t h e  K o r k u s *  The  p o i n t s  
o f  r e s e m b l a n c e  i n  t h e i r  l a n g u a g e  a n d  i n  some o f  t h e i r  
i n s t i t u t i o n s  c a n n o t  b e  d e n i e d ;  a n d  t h e  e x a c t  n a t u r e  o f  t h e  
r e l a t i o n  b e t w e e n  t h e m  i s  a s  y e t  o n e  o f  t h e  u n s o l v e d  p r o b l e m s  
o f  e t h n o l o g y  ( 2 1 4 ) ,
R . C . M a j u m d a r ,  t h e  w e l l - k n o w n  I n d i a n  s c h o l a r  a n d  
a r c h a e o l o g i s t ,  h a s  r e c e n t l y  summed u p  t h e  e v i d e n c e  o f  S c h m i d t  
a n d  o t h e r  s c h o l a r s  i n  f a v o u r  o f  t h e  M a l a y  r a c e  h a v i n g  o r i g i n ­
a l l y  come f r o m  I n d i a ,  w h e r e  t h e  M a i a y a - M a l l a v a  t r i b e  w a s  
w i d e l y  s p r e a d ,  a n d  o f  t h e i r  o r i g i n a l  e m i g r a t i o n  t o  S u m a t r a  
a n d  t h e  A r c h i p e l a g o  h a v i n g  t a k e n  p l a c e  I n  w h a t  h e  c a l l e d  
fp r e - h i s t o r i c  t i m e s T. He s a y s  t h a t ,  i f  t h i s  w e r e  a c c e p t e d ,  
t h e  c u m u l a t i v e  e f f e c t  o f  t h e s e  c o l o n i z a t i o n s  i n  t h e  F a r  B a s t  
t o  a  t i m e  p r i o r  t o  t h e  A r y a n  o r  D r a v i d i a n  c o n q u e s t  o f  I n d i a ,  
a n d  t h a t  i t  w o u l d  n o t  b e  r a s h  t o  i m a g i n e  t h a t  t h i s  c o l o n i s a t i o n  
w a s ,  p a r t l y  a t  l e a s t ,  t h e  r e s u l t  o f  D r a v i d i a n  a n d  A r y a n  
s e t t l e m e n t s  i n  I n d i a  d i s l o d g i n g  t h e  p r i m i t i v e  i n h a b i t a n t s  
a n d  f o r c i n g  t h e m  t o  f i n d  a  new home a c r o s s  t h e  s e a  ( 2 1 5 ) .
T h i s  a s s u m p t i o n  i s  b a s e d  c h i e f l y  o n  t h e  e v i d e n c e  o f  
l i n g u i s t i c  a f f i n i t i e s  e x i s t i n g  b e t w e e n  c e r t a i n  p r i m i t i v e  t r i b e s
o f  I n d i a  s u c h  a s  t h e  Munda a n d  K h a s i  w i t h  M on-K hm er  a n d  a l l i e d
( 2 1 4 )  L t  , C o l  , P . R . T  .G-urdon ,  T he  K h a s i s , ( 1 9 1 4 ) ,
I n t r S S u c t i o n ,  x v i i i ,
( 2 1 5 )  R e g I n a l d  Le May, 11 T h e  C u l t u r e  o f  S o u t h  E a s t  A s i a , 2 7 ,
92.
l a n g u a g e s ,  g r o u p e d  t o g e t h e r  I n  t h e  f a m i l y  c a l l e d  A u s t r o -  
A s i a t i e  a n d  t h e i r  f u r t h e r  c o n n e x i o n  w i t h  t h e  A u s t r o - H e s i a n  
f a m i l y  t o  w h i c h  t h e  M a l a y s  b e l o n g .  S c h m i d t  r e g a r d s  t h e  
p e o p l e s  o f  X n d o - C h i n a  a n d  I n d o n e s i a  a s  b e l o n g i n g  t o  t h e  sam e  
s t o c k  a s  t h e  Munda  a n d  a l l i e d  t r i b e s  o f  C e n t r a l  I n d i a ,  a n d  t h e  
K h a s i  o f  A ssam  i n  K o r t h - E a s t e r n  I n d i a  ( 2 1 6 ) .
L o e b ,  h o w e v e r ,  o b s e r v e s ,  nThe  p r e s u m p t i o n  t h e r e f o r e  l i e s  
i n  f a v o u r  o f  h i s t o r i c a l  d i f f u s i o n  o f  c u s t o m .  T h e r e  i s  s t r o n g  
l i n g u i s t i c  i n d i c a t i o n  t h a t  p e r h a p s  s o m e w h e r e  b e t w e e n  t h e  f i r s t  
a n d  s e c o n d  m i l l e n i u m  B . C . ,  S u m a t r a  w a s  s u b j e c t e d  t o  d i r e c t  
D r a v i d i a n  i n f l u e n c e ,  a n d  t h a t  c e r t a i n  s o c i o l o g i c a l  c u s t o m s ,  
i n c l u d i n g  a v o i d a n c e  c u s t o m s  a n d  lo o k in g  r e l a t i o n s h i p s ,  c r o s s ,  
c o u s i n  m a r r i a g e ,  m a t r i l i n e a l  a n d  p a t r i l i n e a l  s i b s ,  a n d  e x o g a m y  
w e r e  i m p o r t e d  f r o m  S o u t h e r n  I n d i a  i n t o  S u m a t r a  a n d  t h e  
P a c i f i c ( 2 1 7 )
F r e m ,  t h e  D u t c h  a r c h a e o l o g i s t ,  h o w e v e r ,  b a s i n g  h i m s e l f
o n  H o r n e l l t s  t h e o r y ,  b e l i e v e d  t h a t  i t  w a s  I n d o n e s i a n s  who
■ \  
c o l o n i s e d  I n d i a  i n  p r e - h i s t o r l c  t i m e s ,  a n d  t h a t  t h e  l a t e r  ^
A r y a n  c o l o n i s a t i o n  o f  t h e  F a r  E a s t  w a s  m e r e l y  t h e  r e v e r s e  o f
t h a t  p r o c e s s .  M o r e o v e r ,  S c h m i d t f s l i n g u i s t i c  t h e o r i e s  h a v e
b e e n  s e r i o u s l y  c h a l l e n g e d ,  n o t a b l y  b y  G.  d e  H e v e s y ,  who d e n i e s
t h e  e x i s t e n c e  o f  t h e  A u s t r o - A s i a t i c  f a m i l y  o f  l a n g u a g e s
( 2 1 6 )  R e g i n a l d  Le May,  nT h e  C u l t u r e  o f  S o u t h  E a s t  A s i a 11, 2 7 .
( 2 1 7 )  E d w i n  M .L o e b ,  " S u m m a t r a  i t s  H i s t o r y  a n d  P e o p l e ” ,
Wiener BertrSge zur K u ltu rgesch ich te  und L in g u is t ic ,  
Volume I I I ,  1 2 0 .
a l t o g e t h e r *  May, o b s e r v e s ,  " I f  t h e  M a l a y s  o r i g i n a l l y  came 
f r o m  I n d i a ,  i t  i s  n o t  s u r p r i s i n g  t h a t  t h e y  r e a d i l y  a c c e p t e d  
t h e  I n d i a n  r e l i g i o u s  i n f l u e n c e s  w h en  t h e s e  f l o w e d  b a c k  i n  l a t e r  
t i m e s . "  ( 2 1 8 ) .
I t  w i l l  t h u s  b e  s e e n  t h a t  t h i s  s u b j e c t  i s  s t i l l  h i g h l y  
s p e c u l a t i v e  a n d  c o n t r o v e r s i a l ,  a n d  i t  i s  f o r  t h e  a n t h r o p o l o g i s t  
a n d  s o c i o l o g i s t  t o  c o m p l e t e  t h e  w ork *  B e y o n d  m e n t i o n i n g  i t ,  I  
do  n o t  p r o p o s e  I n  t h i s  c h a p t e r  t o  d i s c u s s  I t  f u r t h e r .
R i v e r s  o b s e r v e s ,  " i t  i s  n o t  a t  p r e s e n t  p o s s i b l e  t o  c o n n e c t  
m o t h e r - r i g h t  w i t h  r a c e *  I t  o c c u r s  s i d e  b y  s i d e  w i t h  f a t h e r -  
r i g h t  a n d  w i t h  i n t e r m e d i a t e  f o r m s  among m a n y  p e o p l e s ,  i n c l u d i n g  
t h e  A u s t r a l i a n ,  M e l a n e s i a n ,  I n d o n e s i a n ,  W. A f r i c a n ,  H e g r o ,  
a n d  N . A m e r i c a n  I n d i a n *  M o s t  o f  t h e  p e o p l e s  who p r a c t i c e  i t  
r a n k  l o w  i n  t h e  s c a l e ,  b u t  t h e r e  a r e  d e f i n i t e  e x c e p t i o n s  t o  
t h i s  g e n e r a l i z a t i o n  i n  t h e  K h a s i s  o f  A s sa m ,  t h e  p e o p l e  o f  t h e  
w e s t  c o a s t  o f  I n d i a ,  t h e  M t e a n g k a b a u  M a l a y s  o f  S u m a t r a ,  a n d  
m an y  t r i b e s  o f  N . A m e r i c a .
I n  s e v e r a l  p a r t s  o f  t h e  w o r l d  we h a v e  d e f i n i t e  e v i d e n c e  
t h a t  a  c o n d i t i o n  o f  m o t h e r - r i g h t  h a s  c h a n g e d  e i t h e r  i n t o  o n e  
o f  f a t h e r  r i g h t  o r  I n t o  a  f o r m  o f  s o c i a l  o r g a n i z a t i o n  i n  w h i c h  
s o c i a l  r i g h t s  a r e  r e c o g n i z e d  w i t h  t h e  r e l a t i v e s  o f  b o t h  f a t h e r  
a n d  m o t h e r *
( 2 1 8 )  R e g i n a l d  Le May, "T h e  C u l t u r e  o f  S o u t h  E a s t  A s i a " ,
I n  o t h e r  p a r t s  o f  t h e  w o r l d  t h e r e  i s  a  d e f i n i t e  e v i d e n c e  
t h a t  t h e  c h a n g e  h a s  b e e n  f r o m  t h e  m a t r i l i n e a l  t o  t h e  p a t r i ­
l i n e a l  m o d e .  T h e r e  i s  a  l a r g e  b o d y  o f  e v i d e n c e  p o i n t i n g  t o  
t h e  c h a n g e  h a v i n g  b e e n  i n  t h i s  d i r e c t i o n  I n  M e l a n e s i a . "  ( 2 1 9 )
De M o u b r a y  o b s e r v e s ,  " T h e  m a t r i a r c h a l  com m unism  c a n  u n d e r ­
g o  m e t a m o r p h o s i s .  The  o t h e r  m a i n  l i n e  o f  e v o l u t i o n  o r  
d e g e n e r a t i o n  i s  t h e  b r e a k  u p  o f  t h e  m a t r i l i n e a l  f a c t o r  i t s e l f *  
T h r e e  o t h e r  f o r m s  o f  d e s c e n t  a r e  p o s s i b l e s  
( i )  t h e  p a t r i a r c h a l  ( o r  p a t e r n a l )  i n  w h i c h  d e s c e n t  I s  
r e c k o n e d  s o l e l y  t h r o u g h . t h e  f a t h e r ;
( i i )  t h e  p a r e n t a l  i n  w h i c h  d e s c e n t  i s  r e c k o n e d  t h r o u g h  
b o t h  p a r e n t s ;  a n d
( i i i )  a  p e c u l i a r  s p o r a d i c  fo imi h y b r i d i z e d  o f  m a t r i a r c h y  
a n d  p a t r i a r c h y  i n  w h i c h  some o f  t h e  c h i l d r e n  f o l l o w  t h e  m o t h e r >
some t h e  f a t h e r . "  ( 2 2 0 ) i
' I
He t h e n  s a y s ,  ( 2 2 1 ) ,  " T h e r e  a r e  u n i q u e  e l e m e n t s  i n  t h e  
p a r t i c u l a r  r e s u l t a n t  o f  t h e  d e c a y  o f  m a t r i a r c h y  e x e m p l i f i e d  i n  i
t h e  M a l a y  P e n i n s u l a .  Among t h e  m o s t  s t r i k i n g  i s  t h e  fp a r e n t a l  j
j o i n t  f a m i l y * .  On t h e  b r e a k  u p  o f  m a t r i a r c h a l  j o i n t  f a m i l i e s ^
I  s u g g e s t  t h a t  an  e n t i r e l y  new t y p e  o f  j o i n t  f a m i l y  came i n t o
e x i s t e n c e ;  t h a t  c o m p r i s i n g  a • p a r e n t a l *  f a m i l y  u n i t  o f  h u s b a n d ,  j
( 2 1 9 )  W . H . R . R i v e r s ,  " E n c y c l o p a e d i a  o f  R e l i g i o n  a n d  E t h i c s , " :
— ~  : j
( 2 2 0 )  Gr.A. De C .  De M o u b r a y ,  " M a t r i a r c h y  i n  t h e  M a l a y  ; !
Pe  n i n s u l a 11 " ( i ' S B l ) ,  ~W~.--------
( 2 2 1 )  I b i d  a t  1 1 4 - 1 1 5 .
w i f e  and. c h i l d r e n .  At  m a r r i a g e  h u s b a n d  a n d  w i f e  p o o l e d  t h e
w h o l e  o f  t h e i r  p r o p e r t y  a n d  e n j o y e d  i t  j o i n t l y .  T h e  p r o p e r t y
I
t h a t  e a c h  b r o u g h t  t o  t h e  m a r r i a g e  w o u l d  i t  i s  t r u e  b e  s e p a r a t e d
o u t  a t  d e a t h  o r  d i v o r c e ,  b u t  e v e n  t h i s  w o u l d  b e  e n j o y e d  j o i n t l y
d u r i n g  t h e  c o n t i n u a t i o n  o f  m a r r i a g e *11
I t  m ay  b e  s a i d  t h a t  a s  r e g a r d s  t h e  p r o p e r t y  i n t e r e s t s  o f
t h e  s p o u s e s ,  t h e r e  a r e  s i m i l a r  r u l e s  t h r o u g h o u t  S . E . A s i a ,
i n c l u d i n g  a n c i e n t  I n d i a .  As t o  t h e  o r i g i n  o f  t h a t  l a w ,  i f ,
a s  t h e  h i s t o r i a n s  s u g g e s t ,  t h e  p e o p l e s  o f  S . E .  A s i a  b e f o r e  t h e
I n v a s i o n  o f  t h e  T h a i s ,  a n d  t h e  E to n ia n s  w e r e  a n  A u s t r o - A s i a n ,
m a t r i a r c h a l  p e o p l e ,  w h e t h e r  t h e  l a w  o f  S . E *  .A s ia  i s  some s o r t
o f  c o m p r o m i s e  o r  a m a lg a m  b e t w e e n  t h e  l a w  o f  t h e  i n v a d e r s  a n d
t h e  m a t r i a r c h a l  l a w  o f  t h e  I n d i g e n o u s  p e o p l e s ,  i s  a  q u e s t i o n
t o  w h i c h ,  o n  t h e  e v i d e n c e  a t  p r e s e n t  a v a i l a b l e ,  I t  I s  d i f f i c u l t
t o  s u g g e s t  a n  a n s w e r .  I n  S u m a t r a ,  a  s t u d y  o f  t w o  n e i g h b o u r i n g
b u t  o p p o s i t e  s y s t e m s  o f  g o v e r n m e n t  a n d  p r o p e r t y  o w n e r s h i p
( p a t r i l i n e a t e  a n d  t h e  m a t r i l i n e a t e )  h a s  l e d  L o e b  t o  c o n c l u d e
t h a t  t h e  p r e s u m p t i o n  l i e s  i n  f a v o u r  o f  h i s t o r i c a l  d i f f u s i o n
o f  c u s t o m  (222) . I t  may b e  s a i d  t h a t  I n  B u r m a ,  a n  a m a lg a m  m ay
b e  s t i * o n g e r  t h a n  i t s  c o m p o n e n t  u n i t s ,  b u t  p r i m a  f a c i e  a t  l e a s t ,
a  c o m p r o m i s e  b e t w e e n  p a t r i a r c h a l  a n d  m a t r i a r c h a l  m a r r i a g e  l a w s
w o u l d  s e e m  u n l i k e l y  t o  p r o d u c e  a n y t h i n g  so  r o b u s t  a s  t h e  p r o p e r t y
( 2 2 2 )  E d w i n  M .L o e b ,  " S u m a t r a  i t s  H i s t o r y  a n d  P e o p l e " ,
W i e n e r  B e r t r E g e '  z u r ' i l u l t u r g e s c h l c h t e '  u n d  L i n g u i s t i c ,
V o l . I l l ,  p . 1 1 9 .
o f  t h e  l a w  o f  m a r r i a g e  o f  S . E .  A s i a *  w h i c h  h a s  s o  m any  
c e n t u r i e s  s u r v i v e d  C h i n e s e  i n c u r s i o n s  a n d  m o d e r n  H in d u  
i n f l u e n c e •
9 ,  S u c c e s s i o n  -  T e s t a m e n t a r y  a n d  I n t e s t a t e :  C o m p a r i s o n  w i t h
Andienfc IndYiTnHTaw, "Kandyan Saw and T h e ^ ^ . la m a iT "°~”
Some D h a m m a t h a t s  c o n t a i n  t e x t s  w h i c h  m i g h t  a t  f i r s t  s i g h t
s e e m  t o  s u p p o r t  t h e  v i e w  t h a t  a t  some t i m e  i n  t h e  p a s t ,  i t  i s
p o s s i b l e  t h a t  t e s t a m e n t a r y  p o w e r s  w e r e  e x e r c i s e d *  a n d  t h a t
t h e  l a w  p e r m i t t e d  p r o p e r t y  t o  b e  d i s p o s e d  o f  o n  t h e  d e a t h  o f
t h e  o w n e r  a c c o r d i n g  t o  t h e  d i r e c t i o n s  g i v e n  b e f o r e  h i s  d e a t h .
P y u m l n : ............w h a t  t h e  d e a d  g i v e s *  t h e  l i v i n g  g e t . . .
B a s i s n a  g i f t  o f  p r o p e r t y  made  b y  o n e  t o  t a k e  e f f e c t  o n  
h i s  o r  h e r  d e a t h  I s  v a l i d ,  a n d  t h e  d o n e e  s h a l l  g e t  t h e  p r o p e r ­
t y . . . .
R a j a b a l a :  11 a  g i f t  made  t o  t a k e  e f f e c t  o n  t h e  d e a t h  o f  t h e  
d o n o r  i s  v a l i d . . . .
K y a n n e t : !tP r o p e r t y  l e f t  t o  a  p e r s o n  b y  a n o t h e r  o n  h i s  o r
h e r  d e a t h  b e c o m e s  t h e  s e p a r a t e  p r o p e r t y  o f  t h e  d o n e e  a n d  I s  
n o t  s u b j e c t  t o  p a r t i t i o n *  ( 2 2 3 )
I t  m a y  b e  t h a t  some f o r m  o f  t e s t a m e n t a r y  d i s p o s i t i o n s  
w a s  k n o w n  t o  t h e  a u t h o r s  o f  some o f  t h e  D h a m m a t h a t s ;  t h e i r  
l e a r n i n g  i n  B u d d h i s t  e c c l e s i a s t i c a l  l o r e  m ade  t h e m  a c q u a i n t e d  
w i t h  a e c h a y a d a n a m ;  a n d ,  o n  t h e  a u t h o r i t y  o f  B u d d h a g h o s a ,  t h e y  
d e c l a r e d  s u c h  d o n a t i o n s  t o  e f f e c t  o n  d e a t h ,  p e r m i s s i b l e  t o
( 2 2 3 )  D i g e s t  I ,  7 8 .
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l a y m e n  t h o u g h  p r o h i b i t e d  t o  r a h a n s *  B u t  th©  i n n o v a t i o n  
t h e y  a t t e m p t e d  t o  i n t r o d u c e ,  n e v e r  d i d  b e c o m e  p a r t  o f  t h e  
s e c u l a r  l a w s  o f  t h e  B u r m e s e  p e o p l e  ( 2 2 4 )  ,
The  e x e r c i s e  o f  t e s t a m e n t a r y  p o w e r s  i s  n o t  m e n t i o n e d  i n  
a n y  o f  t h e  d e c i d e d  c a s e s  o f  t h e  B u r m e s e  C o u r t s ,  a n d  no  i n s t a n c e  
h a s  come t o  l i g h t  w h e r e  c l a i m s  w e r e  m ad e  t o  p r o p e r t y  b a s e d  o n  
t h e  d i s p o s i t i o n  c o n t a i n e d  i n  a  w i l l *
The  A n g l o - B u r m e s e  C o u r t s  h a v e  c o n s i s t e n t l y  m a i n t a i n e d  t h a t  
t h e r e  i s  n o  n o t i o n  o f  a  w i l l  i n  t h e  D h a m m a t h a t s  o r  B u d d h i s t  
s c r i p t u r e s ,  a n d  t h a t  t h e  r i g h t  t o  s h a r e  i n  t h e  a n c e s t r a l  e s t a t e  
i s  n o t  a f f e c t e d  b y  a n y  i n s t r u c t i o n  o r  w i l l  o n  t h e  p a r t  o f  a  
c o - h e i r  ( 2 2 5 ) •
I n  I n d i a  t e s t a m e n t a r y  d i s p o s i t i o n s  a s  s u c h  s e e m  t o  h a v e  
b e e n  u n k n o w n  u n t i l  t h e  1 7 6 0 f s ,  e v e n  i n  S o u t h  I n d i a  ( 2 2 6 ) .
T h e y  w e r e  r e g a r d e d  a t  f i r s t  w i t h  d i s t a s t e  o r  a b h o r r e n c e ,  a n d  
t h e  l a w ,  xdien i t  d i d  e m e r g e  i n t o  t h e  l i g h t  o f  d a y ,  w a s  a  
d e v e l o p m e n t ,  i n  p a r t ,  f r o m  t h e  p r e - e x i s t i n g  l a w  r e l a t i v e  t o  t h e  
f a t h e r ! s  w e l l - k n o w n  p o w e r s  o f  d i s p o s i n g  o f  f a m i l y  p r o p e r t y  
i n t e r  v i v o s  ( 2 2 7 ) ,  p a r t i c u l a r l y  u p o n  h i s  r e t i r e m e n t  f r o m  
w o r l d l y  c o n c e r n s  ( 2 2 8 ) ,  a n d  i n  p a r t  f r o m  t h e  l a w  r e l a t i n g  t o
( 2 2 4 ) U  E M au n g ,  B u r m e s e  B u d d h i s t  Law, 1 1 4 ,
( 2 2 5 )  Mg. Me v .  5 I V  Kin K g C ; ( X 8 W ) “ S . J . 4 2 9 .
( 2 2 6 )  H T ay m r  Hi nd'U L'aVT M " Vs a g e , 8 7 5 ;
P . V . K a n e , "T i l s ' t b r y  d f^'Dli a r m a s a s t r a s , i i i ,  8 1 6 - 8 .
( 2 2 7 )  P .  V .  Kane, I i i  s to ry  of"'15iarmas a s t l a S, i i i ,  5 6 7 ;
M a y n e ,  HinBTiTTaw a n d ~ W a g e r, 5'4T-rSV
( 2 2 8 )  P . V . K a n e ,  H l s t b r y o K  B H a r m a s a s t r a ,  i i ,  9 1 7 - 4 8 *
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g i f t s . I n t e r  v i v o s , ( 2 2 9 )
T he  l a w  o f  t e s t a m e n t a r y  s u c c e s s  i o n  w a s  u n k n o w n  i n  
K a n d y a n  l a w *  W h a t  i s  c l e a r *  h o w e v e r *  i s  t h a t  i n  1 8 1 5  
t e s t a t i o n  w a s  c o m m o n ly  b e l i e v e d  t o  h a v e  b e e n  a  m o r e  o r  l e s s  
r e c e n t  d e v e l o p m e n t  i n  K a n d y a n  la w *  D r . D e r r e t t *  ( 2 3 0 )  
i s  d i s i n c l i n e d  t o  b e l i e v e  t h a t  P o r t u g e s e  o r  D u t c h  i n f l u e n c e  
h a d  a n y t h i n g  t o  do  w i t h  i t ,  a n d  s u g g e s t s  t h a t *  g i v e n  t h e  
p r i n c i p l e  t h a t  t h e  o w n e r  c a n  d i s p o s e  o f  h i s  p r o p e r t y  i n  
g e n e r a l  f r e e l y  i n t e r  v i v o s , a n d  g i v e n  t h a t  t h e  c o m m u n i t y  was
w i l l i n g  t o  a p p r o v e  i t s  e x e r c i s e  f o r  t h e  v a l i d  d i s i n h e r s i o n
\
o f  u n w o r t h y  o r  d i s q u a l i f i e d  n a t u r a l  h e i r s *  a  c u s t o m  o f  m a k i n g  
d o n a t i o n e s  m o r t i s  c a u s a  a n d  d e a t h - b e d  p a r t i t i o n s  o f  p r o p e r t y  
a m o n g s t  c o n f l i c t i n g  i s s u e  b y  s e v e r a l  m a r r i a g e s *  w i v e s *  f o r m e r  
w i v e s  a n d  c o n c u b i n e s  w o u l d  d e v e l o p  i n t o  s u c h  a  p i t c h  o f  
o r g a n i s a t i o n  t h a t *  w h e n  w r i t t e n  d o c u m e n t ^ c a m e  i n t o  m o re  
g e n e r a l  u se*  t h e  a c c e p t a n c e  o f  t h e  c o n c e p t  o f  a  t e s t a m e n t a r y  
i n s t r u m e n t  m e r e l y  p u t  t h e  f i n i s h i n g  t o u c h e s  o n  a  s t e a d y  
d e v e l o p m e n t  w h i c h  w a s  r e a d y  t o  r e c e i v e  i t .  The d e v e l o p m e n t s  
a m o n g s t  t h e  S i n h a l e s e  m u s t  b e  a t t r i b u t e d  t o  l o c a l  e v o l u t i o n
u n d e r  t h e  i n f l u e n c e  o f  l o c a l  c o n d i t i o n s *  I n  B u r m e s e  law *
T 2 2 9 ) ~ ^  O r i g i n s  o f  t h e  h a w s  o f  t h e  K a n d y a n s *
U n i v e r s i t y  o f  C e y l o n  Re v i e w  ( 1 9  5 6 j * 1 2 5 .
( 2 3 0 )  I b i d *  1 2 5 .
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t h e r e  w a s  a  k i n d  o f  d i s p o s i t i o n  b y  t h e d a n s a , b u t  a  t h e d a n s a  
i s  n o t  t h e  same a s  a  w i l l .  P a r e n t s  w h e n  c o n s c i o u s  o f  t h e i r  
a p p r o a c h i n g  d e a t h  w o u l d  c a l l  t h e i r  h e i r s  t o g e t h e r  a n d  m ake  
a  f o r m a l  d i v i s i o n  o r a l l y  o r  i n  w r i t i n g ,  o f  t h e i r  p r o p e r t y  
a m o n g s t  t h e  h e i r s  a n d  e x h o r t  t h e m  t.o a c c e p t  t h e  a l l o c a t i o n  
w i t h o u t  d i s p u t e .  I f  t h i s  d i s p o s i t i o n  w a s  r e d u c e d  t o  w r i t i n g ,  
t h e  d o c u m e n t  w a s  c a l l e d  a  t h e d a n s a , ( 2 3 1 ) ,  b u t  t h e  e f f i c a c y  
o f  t h e  d i s p o s i t i o n  d e p e n d e d ,  n o t  o n  t h e  d o c u m e n t ,  b u t  o n  i t s  
a c c e p t a n c e  b y  t h e  h e i r s *  A l t h o u g h ,  o r i g i n a l l y ,  t h e r e  w a s  
m u ch  s i m i l a r i t y  b e t w e e n  B u r m e s e  a n d  K a n d y a n  l a w s  i n  t h e  r u l e s  
g o v e r n i n g  d i s p o s i t i o n  o f  p r o p e r t y  b y  t h e  o w n e r  b e f o r e  h i s  
d e a t h ,  t h e  p o w e r  o f  t e s t a m e n t a r y  a l i e n a t i o n  d i d . n o t  d e v e l o p  
i n  B u r m e s e  l a w  a s  i t  d i d  i n  K a n d y a n  l a w .
T h o u g h  s u c h  d i s q u a l i f i c a t i o n s  a r e  k n o w n  i n  a n c i e n t  s y s t e m s  
o f  l a w ,  i n  K a n d y a n  L aw ,  a s  i n  B u r m e s e  L aw ,  a n  h e i r  w i l l  n o t  
l o s e  h i s  i n h e r i t a n c e  b e c a u s e  h e  s u f f e r s  f r o m  p h y s i c a l  o r  m e n t a l  
d e f e c t  ( 2 3 2 )  . I l l  K a n d y a n  l a w ,  t h e r e  e x i s t e d  a  c u s t o m ,  b y  
w h i c h  t h e  d o n o r ,  i n  t h e  p r e s e n c e  o f  t h e  a s s e m b l e d  v i l l a g e r s ,  
d e c l a r e d  h i s  d e t e r m i n a t i o n  t o  d i s i n h e r i t  a  s o n  ( 2 3 3 ) .  I n  
B u r m e s e  l a w ,  a c c o r d i n g  t o  t h e  L h a m m a t h a t s ,  a  c h i l d  who i s
( 2 3 1 )  S *8 . L a h i r i , .  B u r m e s e  Bud d h i s t  Law, 1 4 4 .
( 2 3 2 )  F . A i H a y l e y ,  KaBHyan^Taw,
O.EUM ootham, B u r m e s e  B u d d h i s t  Lav;, 8 2 .
*  j   f-nrfr - ; ;—   ..........
( 2 3 3 )  F .  A. Hay l e y ,  Ka n d y a n  Law, 3 2 7 .
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i n c o r r i g i b l y  d i s o b e d i e n t  * o r  who b e h a v e s  l i k e  a n  e n e m y  t o w a r d s  
h i s  p a r e n t s ,  i s  d e b a r r e d  f r o m  i n h e r i t i n g  h i s  o r  h e r  p a r e n t s  
p r o p e r t y .  S u c h  a c h i l d  i s  c a l l e d  a  fd o g  s o n 1 o r  ' s o n  l i k e  a  
d o g :  s w a n u t t a . P e r s i s t e n t  a n d  c o n t i n u e d  u n f i l i a l  c o n d u c t  
m ay  d e b a r  a  c h i l d  f r o m  i n h e r i t i n g  f r o m  h i s  p a r e n t s ,  b u t  a  
s i n g l e  a c t  o f  m e r e  d i s o b e d i e n c e ,  h o w e v e r  g r o s s ,  a s  i n  K a n d y a n  
l a w ,  ( 2 3 4 ) ,  w o u l d  n o t  b e  a  d i s q u a l i f i c a t i o n ,  u n l e s s  s u c h  a c t  
w a s  a n  a c t  o f  p o s i t i v e  e n m i t y  ( 2 3 5 ) .
V a r i o u s  k i n d s  o f  s o n s .  1
Manu m e n t i o n s  v a r i o u s  k i n d s  o f  s o n s ,  v i a .  t h e  a u r a s a
»■ i ifM I |fl in pirn H M TIt
( l e g i t i m a t e  s o n ) ,  t h e  k s h e t r a j a  ( s o n  b e g o t t e n  o n  t h e  w i f e ) ,  
t h e  d h a t t a k a  ( s o n  a d o p t e d  i n  r e l i g i o u s  f o r m ) ,  t h e  k r i t t i m a  
( s o n  a d o p t e d  i n  s e c u l a r  f o r m ) ,  t h e  g u d h a j a  ( s o n  s e c r e t l y  b o r n ) ,  
^ i e  Q -pnvidha  ( s o n  c a s t  o f f ) ,  a s  t h e  s o n s  w i t h  r i g h t s  o f  
i n h e r i t a n c e ,  a n d  t h e  k a n l n a  ( m a i d e n ' s  s o n ) ,  t h e  s a h o d h a j a  ( s o n  
o f  p r e g n a n t  b r i d e ) ,  t h e  k r i h k a  ( s o n  b o u g h t ) ,  t h e  p a u n a r b h a v a  
( s o n  o f  r e m a r r i e d  w o m a n ) ,  t h e  s u y a m d a t t a  ( s e l f  g i v e n  s o n ) ,  
a n d  t h e  n i s h a d a  o r  p a r a s a v a  ( s o n  o f  s u d r a  w i f e )  a s  t h e  s i x  
w i t h o u t  r i g h t s  o f  i n h e r i t a n c e .  ( 2 3 6 )
W a g a r u  m e n t i o n s  t h e  o r a s a ,  h e t t l m a , k h e t t a j a ,  p u b b a k a ,  
k i t t i m a , a n d  a p a t i f c h a  a s  e n t i t l e d  t o  i n h e r i t  b u t  w i t h o u t
( 2 3 4 )  F . A . H a y l e y , K a n d y a n  h a w ,  3 2 7 .
( 2 3 5 )  0 ,H .M o o t .h a m ,  Buxnnese B u d d h i s t  h a w , 1 2 1 ;
S . O . L a h i r i ,  B u r m e s e “~6 u d h lx r s¥ n C a w 7  2 0 5 - 6 .
( 2 3 6 )  Manu I X ,  1 6 6 ^ X 7 5 .
d e f i n i n g  t h e s e  t e r m s .  The  d i n n a s k o  ( s o n  g i v e n  b y  o t h e r s ) ,  
t h e  s a h o d a  ( s o n  b o u g h t ) ,  t h e  a n a n u p a y a  ( s o n  b e g p t t e n  i n  
a m o r o u s  p l a y ) ,  t h e  a v a n u t t a  ( d o g  s o n  i . e .  r e b e l l i o u s  s o n ) ,
0 ^ n p a r a b h a t a s s a  ( a b a n d o n e d  c h i l d  t a k e n  i n t o  t h e  
h o u s e h o l d  a n d  m a i n t a i n e d )  a r e  t h e  s o n s  n o t  e n t i t l e d  t o  
i n h e r i t  ( 2 3 7 ) .
T he  t e r m s  u s e d  i n  W a g a ru  a r e  f o u n d  i n  m a n y  o t h e r  dhamma- 
t h a t s ,  t h o u g h ,  i n  t h e  l a t e r  d h a m m a t h a t s ,  t h e  h e t t i m a  a n d  
k h e t t a j a  c h a n g e  p l a c e s .  K a i n g a a  d e f i n e s  t h e  o r a s a  a s  t h e  
s o n  o f  a  m a r r i a g e  c o n t r a c t e d  b y  p a r e n t a l  a u t h o r i t y ,  t h e  
k h e t t a j a  a s  t h e  s o n  o f  a  f e m a l e  s l a v e ,  t h e  h e t t i m a , a s  t h e  s o n  
o f  a  c o n c u b i n e ,  t h e  p u h b a k a  a s  t h e  s o n  o f  a  f o r m e r  m a r r i a g e ,  
t h e  k i t t i m a  a s  t h e  s o n  p u b l i c l y  a d o p t e d ,  a n d  t h e  a p a t i t t h a  
a s  t h e  s o n  c a s u a l l y  a d o p t e d  ( 2 3 8 ) .
T h e  c o n n e c t i o n  b e t w e e n  a n r a t h a  a n d  o r a s a , b e t w e e n  
k s h e t r a j a  a n d  k h e t t a j a , b e t w e e n  k r i t t i m a  a n d  k i t t i m a ,  b e t w e e n  
a p a v l d h a  a n d  a p a t i t t h a , a s  w e l l  a s  t h e  f a c t  t h a t  b o t h  t h e
D h a r m a s h a s t r a s  a n d  t h e  D h a m m a t h a t s  h a v e  s i x  c a t e g o r i e s  of s o n s  
g i v e n  t h e  r i g h t s  o f  i n h e r i t a n c e  a n d  s i x  n o t  s o  e n t i t l e d  s u g g e s t s  
t h e  I n d i a n  i n f l u e n c e  a n d  t h a t  t h e  B u r m e s e  j u r i s t s  h a d  
a c q u a i n t a n c e  w i t h  t h e  D h a r m a s a s t r a s .
— ~  I _1  I I flp T f nm jlU IiT llB ----------------- fl- *--—" rf— ------1*— 1 H IT—r~T -   ' 1 ■■ , ■-------- ------------—    _ r . .  -■ ■- —— ■“ *** —.1.— I • I
( 2 3 7 )  V I ,  8 3 - 8 4 .
( 2 3 8 )  K a l n g z a - S h w e m y i n ,  5 9 .
102./103
S h a r e s  o f  s o n s  b y  d i f f e r e n t  w i v e s .  :
i i .  m B lnwi u, i r t a] i i »> -i1*.  n -i' 'i i«*h. hh ii'i* m i inri ■*.»»■.>* a u !T f«»»*aliS ''«*< ¥a '*a  . n ^ i i n »nm0i i ,f
)
T h e  r u l e  o f  d i v i s i o n  i n  B u r m e s e  Law among t l i e  s o n s  o f  
d i f f e r e n t  w i v e s ,  i . e .  t h e  l a w f u l  w i f e ,  c o n c u b i n e ,  a n d  s l a v e  
w i f e ,  may owe s o m e t h i n g  t o  H i n d u  L a w .  I f  t h i s  b© s o ,  t h e  
a d a p t a t i o n  h a s  b e e n  s u c h  a s  t o  r e n d e r  t h e  r u l e  o f  H i n d u  l a w  
h a r d l y  r e c o g n i s a b l e .  I t  m ay  w e l l  b e  t h a t  t h i s  r u l e  f o l l o x ^ s  
a s  a  m a t t e r  o f  c o u r s e  f r o m  t h e  p r o v i s i o n  t h a t  o n  m a r r i a g e ,  
e a c h  s p o u s e  t a k e s  a n  i n t e r e s t  i n  t h e  p r o p e r t y  b r o u g h t  t o  t h e  
m a r r i a g e  b y  t h e  o t h e r  a n d  t h e  p r o p e r t y  i n h e r i t e d  d u r i n g  
m a r r i a g e  b y  t h e  o t h e r *  " I f  a  m an  h a s  a  c h i e f  w i f e ,  a  c o n c u b i n e ,  
a n d  a  s l a v e  w i f e ,  a n d  h a s  a  s o n  w i t h  e a c h  o n  h i s  d e a t h  t h e  s o n  
o f  t h e  c h i e f  x^ ife  I n h e r i t s  f o u r  p o r t i o n s , ,  t h e  s o n  o f  t h e  
c o n c u b i n e  on e  p o r t i o n ,  a n d  t h e  s o n  o f  t h e  s l a v e  w i f e  i  p o r t i o n . "  
( 2 3 9 )  Manu d e a l s  w i t h  t h e  c a s e  o f  a  B r a h m i n  who l e a v e s  s o n s  
b y  w i v e s  b e l o n g i n g  t o  e a c h  o f  t h e  f o u r  c a s t e s .  F i r s t  h e  s a y s
t h a t  t h e  B r a h m a n a s  s o n  g e t s  t h r e e  p o r t i o n s ,  t h e  K s h a t r l y a s  j
va.i$ m &S . . |
s o n  t w o ,  t h e  v & e ^ a s  s o n  o n e  a n d  h a l f ,  a n d  t h e  s u d r a s  o n e  ( 2 4 0 ) . !
B u t  l a t e r ,  h e  g i v e s  a  d i f f e r e n t  r u l e .  " T h e  B r a h m a n  ( s o n )  s h a l l !
t a k e  f o u r  s h a r e s ,  t h e  s o n  o f  t h e  k s h a t r i y a  ( w i f e )  t h r e e ,  t h e
s o n  o f  t h e  v a i s y a  s h a l l  h a v e  t w o  p a r t s ,  t h e  s o n  o f  t h e  s u d r a  ;
may t a k e  o n e  s h a r e .  ( 2 4 1 ) "  He g o e s  o n  t o  s a y  t h a t  t h e  s o n
( 2 3 9 )  D h a m m a v i l a s a ,  XIV, 45*
( 2 4 0 )  Manu,  I X ,  1 5 1 .
( 2 4 1 )  M anu ,  I X ,  1 5 3 .
o f  t h e  s u d r a  w i f e  ( l a t e r  i n t e r p r e t e d  a s  s l a v e )  g e t s  o n l y  
l / 1 0 t h  w h i c h  i s  n o t  i n c o n s i s t e n t  w i t h  t h e  l a s t  r u l e ,  a n d  
f i n a l l y  p r o v i d e s  t h a t  t h e  s o n  o f  t h e  s u d r a  w i f e  o n l y  g e t s  
w h a t  h i s  f a t h e r  c h o o s e s  t o  g i v e  h i m .  (24-2)
S h a r e s  b y  d i f f e r e n t  wi v e s .
T he  s h a r e s  p r e s c r i b e d  b y  t h e  D h a m m a t h a t s  f o r  t h e  w i v e s  
a r e  t h e  same a s  t h o s e  l a i d  down f o r  t h e  s o n s  i n  Manu e x c e p t  
t h a t  t h e  K s h a t r i y a  a n d  B r a h m i n  c h a n g e  p l a c e s .  "T h e  L o r d  
K i s h i  Manu h a s  d e c i d e d  t h a t  t h e  p r o p e r t y  o f  a  m an  s h o u l d  be 
t h u s  d i v i d e d  among t h e  f o u r  k i n d s  o f  w i v e s .  I f  t h e  w i f e  
b e l o n g s  t o  t h e  r o y a l  f a m i l y  s h e  s h a l l  r e c e i v e  4 s h a r e s ;  i f  
s h e  b e l o n g s  t o  t h e  B r a h m i n  f a m i l y  s h e  r e c e i v e s  3 s h a r e s ;  i f  
s h e  b e l o n g s  t o  a  m e r c h a n t  f a m i l y  s h e  r e c e i v e s  2 s h a r e s ;  I f  
s h e  b e l o n g s  t o  a  c u l t i v a t o r ' s  f a m i l y  s h e  r e c e i v e s  o n e  s h a r e  
( 2 4 3 )  . I n  c o n t r a s t  Manu c o n t a i n s  no  r u l e s  f o r  p a r t i t i o n  
b e t w e e n  t h e  x v i v e s ,  Manu d o e s  n o t ,  i n  f a c t ,  d e a l  w i t h  t h e  
w i d o w s  r i g h t  o f  i n h e r i t a n c e .  The  t e x t s  i n  w h i c h  t h e  r i g h t  
i s  r e c o g n i s e d  i n  H i n d u  l a w  a r e  i n  B r i h a s p a t i  a n d  K a r t y a y a n a ,  
t h o u g h  I n  t h e  t e x t  ' a f t e r  t h e  d e a t h  o f  t h e  F a t h e r  a n d  t h e  
M o t h e r ,  t h e  b r o t h e r s  b e i n g  a s s e m b l e d , ,  m a y  d i v i d e  among
( 2 4 2 )  M anu ,  I X ,  1 5 5 .
( 2 4 3 )  W a g a r u ,  V I ,  8 1 .
t h e m s e l v e s  i n  e q u a l  s h a r e s  ( t h e  p a t r i a r c h a l )  e s t a t e ,  f o r  
t h e y  h a v e  n o  p o w e r  w h i l e  t h e  p a r e n t s  l i v e . "  ( £ 4 4 )  Manu 
s e e m s  t o  r e c o g n i s e ,  i n  a n  e a r l y  s t a g e  i n  t h e  d e v e l o p m e n t  o f  
t h e  H i n d u  l a w ,  a  w i d o w ' s  e s t a t e  i n t e r v e n i n g  b e t w e e n  t h e  
d e a t h  o f  t h e  f a t h e r  a n d  p a r t i t i o n  b y  t h e  s o n s  a f t e r  h e r  
d e a t h *
G e n e r a l  O r d e r  o f  S u c c e s s i o n .
—■^frm —r^*"I"— iiiffiirf ii t ^  "i ii—■ i r a i . n ^  i i ^ l m m i i  i . p>ir r r ‘T | —m rrw — i n n i a ' i<
T h e  B u r m e s e  Law o f  S u c c e s s i o n  d i s p l a y s  some f e a t u r e s  
w h i c h  c a n  b e  l i n k e d  w i t h  a n c i e n t  I n d i a n  c u s t o m a r y  l a w ,  a s  
w i l l  b e  s e e n  b e l o w .
( 2 4 4 ) . M anu,  I X ,  1 0 4 .
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I t  m ay  b e  s a i d  t h a t  a  s t r o n g  s i m i l a r i t y  e x i s t s  b e t w e e n  
t h e  a n c i e n t  I n d i a n  L a w s .  T h e r e  a r e  s i m i l a r  r u l e s  i n  K a n d y a n  
a n d  T h e s a w a l a m a i  Laws* I t  may b e  s a i d  t h a t  a s  r e g a r d s  
i n h e r i t a n c e *  i t  i s  s u b s t a n t i a l l y  t h e  common law,* n o t  o n l y  o f  
B urm a  b u t  o f  S . E *  A s i a *  The  B u r m e s e  l a w  o f  i n h e r i t a n c e  c o u l d  
n o t  h a v e  o r i g i n a t e d  f r o m  H in d u  Law* b e c a u s e  t h e  t w o  s y s t e m s  a r e . , . 
b a s e d  o n  f u n d a m e n t a l l y  d i f f e r e n t  c o n c e p t i o n s  a s  t o  w h a t  t h e  
s o c i a l  u n i t  i s *  t h e  s t a t u s  o f  t h e  u n i t  a n d  t h e  n a t u r e  o f  t h e  
r i g h t s  a n d  o b l i g a t i o n s  b e t w e e n  t h e  m e m b e r s  o f  t h e  u n i t *
B u r m e s e  s o c i e t y  i s  n o t  b a s e d  o n  t h e  j o i n t  f a m i l y  w h i c h  f o r m s  
t h e  f o u n d a t i o n  o f  t h e  H i n d u  s o c i e t y .  T h e  H i n d u  l a w  o f  
s u c c e s s i o n  s e e m s  t o  h a v e  d e v e l o p e d  f r o m  t h e  a s s u m p t i o n  t h a t  
o n l y  a g n a t e s  p o s s e s s e d  p r o p e r t y  r i g h t s *  T h e  H in d u  Law o f  
i n h e r i t a n c e  a c c o m m o d a t e d  i t s e l f  t o  t h e  r u l e s  g o v e r n i n g  t h e  
j o i n t  f a m i l y *  I n  some i n s t a n c e s *  t h e  B u r m e s e  w r i t e r s  box^rowed j
w h o l e  t e x t s  v e r b a t i m  f r o m  t h e  D h a r m a s a s t r a s *  a n d  i t  w a s  t h i s  
w h i c h  e n a b l e d  F o r c h h a m m e r  t o  c o n c l u d e  t h a t  t h e r e  w as  s c a r c e l y  '
a  t e x t  i n  W a g a r u  w i t h o u t  i t s  c o u n t e r p a r t  i n  t h e  D h a r m a s a s t r a s .
I n  s u b s t a n c e ,  t h e  B u r m e s e  a n d  H in d u  Law o f  i n h e r i t a n c e  a r e  
d i f f e r e n t .  The  B u r m e s e  j u r i s t s  b o r r o w e d  t h o s e  t e x t s  t h a t  w e r e  
a p p l i c a b l e  t o  B u r m e s e  B u d d h i s t  L aw ,  I t  m ay  b e  a d m i t t e d  t h a t  
i n  r e l a t i o n  t o  t h e  r u l e s  o f  i n h e r i t a n c e  t h e  d e b t  o f  t h e  B u rm e s e  
j u r i s t s  t o  t h e  D h a r m a s a s t r a s  l i e s  i n  t h e  m e t h o d  : o f  e x p o s i t i o n  
r a t h e r  t h a n  i n  s u b s t a n c e .  i
CHAPTER 1 1 1  
THE SOURCES OP BURMESE BUDDHIST LAW.
I *  M e a n i n g  o f  t h e  t e r n  * s o u r c e  o f  l a w ’ .
I'  t mr r - ^ — — i i  mil l  r m ^ li h i M\~n  ir n . ^  i ^ i r ' t t "  ^ * n w h m W w  n n »n— ^s*nyr.y
T h e  t e r m  1 s o u r c e  o f  L a w 1 h a s  d i f f e r e n t  m e a n i n g s  i n  
J u r i s p r u d e n c e  * A c c o r d i n g  t o  A u s t i n ,  t h e  t e r m  ’ s o u r c e  o f  Law* 
m e a n s  t h e  i m m e d i a t e  a u t h o r ,  n a m e l y ,  t h e  S o v e r e i g n  f r o m  whom 
a l l  l a w  e m a n a t e s .  ( 1 )  I n  a n o t h e r  a c c e p t e d  s e n s e  h e  s a y s  t h a t  
t h e  t e r n  ’ s o u r c e  o f  L a w 1 m e a n s  t h e  o r i g i n a l  o r  e a r l y  e x t a n t  
d o c u m e n t s  b y  w h i c h  t h e  e x i s t e n c e  o f  l a w  i s  k n o w n .  I n  t h i s  
s e n s e  t h e  w o r k  o f  t h e  G l o s s a t o r s  m ay  b e  s a i d  t o  b e  a  s o u r c e  
o f  Roman Law* A c c o r d i n g  t o  H o l l a n d ,  t h e  t e r m  ’ s o u r c e  o f  l a w ’ 
m ay  h a v e  t h e  f o l l o w i n g  m e a n i n g s !  ( a )  t h e  q u a r t e r  w h e n c e  we 
o b t a i n  o u r  k n o w l e d g e  o f  Law, e . g .  s t a t u t e  b o o k s ,  Law R e p o r t s ,  
t r e a t i s e s ,  e t c ( b )  t h e  u l t i m a t e  a u t h o r i t y  w h i c h  g i v e s  t h e m  
t h e  f o r c e  o f  l a w ,  n a m e l y ,  t h e  S t a t e ;  ( c )  t h e  c a u s e s  w h i c h  
h a v e  b r o u g h t  i n t o  e x i s t e n c e  r u l e s  w h i c h  h a v e  s u b s e q u e n t l y  
a c q u i r e d  t h e  f o r c e  o f  l a w .  He m e n t i o n s  t h r e e  s u c h  s o u r c e s  
o f  l a w s -  C u s t o m ,  R e l i g i o n  a n d  s c i e n t i f i c  d i s c u s s i o n ;  ( d )  The  
o r g a n s  t h r o u g h  w h i c h  t h e  S t a t e  g r a n t s  l e g a l  r e c o g n i t i o n  t o  
r u l e s  p r e v i o u s l y  u n a u t h o r i t a t i v e  o r  t h e  o r g a n s  w h i c h  c r e a t e  
new l a w  s u c h  a s  a d j u d i c a t i o n ,  e q u i t y  a n d  l e g i s l a t i o n  i n  
E n g l a n d .  ( 2 )  T he  t e r m  ’ s o u r c e  o f  L a w ’ , h a s  t h e r e f o r e  m an y  u s e s
( 1 )  A u s t  i n ’ s  J u r i  s p r u d e  n e e ,  2 8 4 .
( 2 )  T . E . H o l l a n d , 1 vT H e " ~ e le m e n ts  o f  J u r i s p r u d e n c e ,  5 5 .
a n d  i t s  us© i s  a  f r e q u e n t  c a u s e  o f  e r r o r  u n l e s s  we s c r u t i n i s e  
c a r e f u l l y  t h e  p a r t i c u l a r  m ea n ix ig  g i v e n  t o  i t  ( 3 ) ,  I n  t h i s  
c o n n e c t i o n ,  a  r e l e v a n t  p a s s a g e  f r o m  t h e  R o y a l  e d i c t s  o f  1 1 4 6
B * E . ( 1 7 8 4  A # D .)  may b e  q u o t e d  a s  f o l l o w s :
G on o F  oDOi i on ^
t?: y>| > V) <\S sp <\&^f 2p $ < \? '
6^ DO(W ' V '3°°^ 1 6
9 ^  ^  U t I .  4  2n ©° i  <V *  3 i ’
® a>5 f  •. q „ «  v . 5  ^  f  "n  ’
o <i ^  3>i-. 0  u ■ . .............. - 
” l f  t h e  u n l e t t e r e d  p e a s a n t ,  t h r o u g h  i g n o r a n c e  o f  l a w ,
s h o u l d  I n  r e l a t i o n  t o  h e r e d i t a r y  o f f i c e  o r  a p p e n d a g e  o r  t h e f t  
o r  r a p i n e  o r  i n  r e s p e c t  o f  o t h e r  l e g a l  c u s t o m s ,  r a i s e  i n ­
a p p r o p r i a t e  p l e a s ,  i n s t r u c t  h i m  w h a t  t o  p l e a d ,  how t o  p r e s e n t  
h i s  p e t i t i o n  a n d  t o  s u p p o r t  t h e m  b y  a p p r o p r i a t e  a r g u m e n t ,  
h a v i n g  d u e  r e g a r d  t o  t h e  M anu , D h a m m a t h a t ,  t h e  Mano D h a m m a t h a t ,  
t h e  Shwe M y i n  D h a m m a t h a t ,  R o y a l  e d i c t s ,  a n c i e n t  p r e c e d e n t s  a n d  
J u d i c i a l  d e c i s i o n * ” ( 4 )
I t  w o u l d  a p p e a r  t h a t  t h e  B u r m e s e  C o u r t s ,  u n d e r  B u r m e s e  
K i n g s  r e c o g n i z e d  c u s t o m s ,  a n c i e n t  p r e c e d e n t s ,  j u d i c i a l .  d e c i s i o n s > 
a n d  D h a m m a t h a t s  a s  s o u r c e s  o f  B u r m e s e  Law*
C u s t o m  a s  S o u r c e  o f  Law*
A c c o r d i n g  t o  s e c t i o n  1 3  o f  t h e  B u rm a  L aw s  A c t  .1 8 9 8 ,
( 5 )  G - . N . ? a t o h *  l e x t  B o o k  o f .  J u r i s p r u d e n c e  ( 1 9 4 6 ) ,  5*
( 4 )  P r * T h a  Mya v*  Daw K h i n  P u , ( l 9 5 l T n 3 « L * R » 3 A g f i r x j* u x
B u d d h i s t  Law i s  a p p l i c a b l e  t o  s u i t s  i n v o l v i n g  a n y  q u e s t i o n  
r e l a t i n g  t o  s u c c e s s i o n ,  i n h e r i t a n c e ,  m a r r i a g e ,  o r  c a s t e ,  o r  
a n y  r e l i g i o u s  u s a g e ,  o r  i n s t i t u t i o n ,  a n d  t h a t  i t  may b e  o v e r ­
r i d d e n  o r  v a r i e d  b y  a n y  s t a t u t e  o r  b y  a n y  c u s t o m *  A d a m so n  C . J  
i n  T h e  i n  Pe  v .  U P e t  ( 5 )  e x p r e s s e d  h i m s e l f  a s  ,!l n  d e t e r m i n i n g  
q u e s t i o n s  t h a t  come w i t h i n  t h e  p u r v i e w  o f  s e c t i o n  1 3  o f  t h e  
B urm a  L a w s  A c t ,  1 8 9 8 ,  i t  s h o u l d  n e v e r  b e  f o r g o t t e n  t h a t  t h e  
t e x t s  o f  t h e  D h a m m a t h a t s  a r e  n o t  t h e  s o l e  g u i d e .  T h o s e  f o r m  
t h e  r u l e  o f  d e c i s i o n  o n l y  i n  s o  f a r  a s  t h e y  a r e  n o t  o p p o s e d  
t o  a n y  c u s t o m  s h a r i n g  t h e  f o r c e  o f  l a w . ”
P a g e  C . J *  o b s e r v e d ,  (lITow t h e  c u s t o m a r y  l a w  o f  B u r m e s e  
B u d d h i s t s  i s  t h e  common l a w  o f  B u rm a ,  a n d  a  f u n d a m e n t a l  a n d  
w h o l e s o m e  c h a r a c t e r i s t i c  o f  t h e  common l a w  i s  t h a t  i t  i s  n o t  
r i g i d  a n d  u n e l a s t i c  l i k e  a  cod© b u t  c a n  b e  m o u l d e d  t o  c o n f o r m  
t o  t h e  c u s t o m s  a n d  n e e d s  o f  t h e  p e o p l e  a s  t h e y  c h a n g e  f r o m  
a g e  t o  a g e . u ( 6 ) .
I n  r e  M aung  T h e i n  Maung v .  Ma Kywe ( ? ) ,  P a g e  C . J * ,  
r e m a r k e d  t h a t :
•Much o f  t h e  a n c i e n t  c u s t o m a r y  l a w  o f  t h e  B u r m e s e  p e o p l e  
t o  b e  f o u n d  i n  t h e  D h a m m a t h a t s  h a s  b e c o m e  a n a c h r o n i s t i c ,  a n d  
c a n n o t  i n t e l l i g e n t l y  b e  a p p l i e d  t o  t h e  B u r m a n s  o f  t h e  p r e s e n t  
d a y ;  f o r  t h e  f a c t s  a n d  c o n d i t i o n s  u p o n  w h i c h  m a n y  o f  t h e  r u l e s
t f t  (1 ^ 5 6 )  r  ' r - .............. : —  “
(6)  W * A .V .R .C h e t ty a r$  F i rm  v .  Maung Than  D a in g ,  (1931)  9 Ran*524 
--------------— - • ;  a t  5 3 7 JF.&J.
(7 )  ( 1 9 3 5 )  1 3  R a n . 4 1 2  ( F . B * )
l a i d  down i n  t h e  D ham m atha ts  r e s t  f i n d  no c o u n t e r p a r t  i n  t h e
c o n d i t i o n s  and  c u s to m s  t h a t  e x i s t  i n  m o d e rn  Burma, and  u n d e r
w h ic h  t h e  p e o p l e  now l i v e  and  move and h a v e  t h e i r  b e i n g . 11
P r e s e n t  c u s t o m s ,  t h e  l e a r n e d  C h i e f  J u s t i c e  p o i n t e d  o u t
i n  t h e  same c a s e ,  were  a s a f e r  g u i d e  t h a n  t h e  l i t t l e  known l a w s
o f  t h e  D h am m ath a ts ,  and  h e  s u g g e s t e d  t h a t  t h e  t i m e  h a d  come
i n  w h ic h  Burmese B u d d h i s t  Law was u n d e r  c o n s i d e r a t i o n ,  t h a t
r e c o u r s e  s h o u l d  be  h a d  t o  t h e  t e s t i m o n y  o f  t h o s e  c o n v e r s a n t
w i t h  t h e  c u s to m s  a n d  h a b i t s  o f  t h e  p e o p l e  f o r  t h e  p u r p o s e  o f
e l u c i d a t i n g  how f a r  m o d e rn  p r a c t i c e  i s  i n  c o n s o n a n c e  w i t h
a n c i e n t  p r e c e p t s *  (8)
A c c o r d i n g  t o  t h e  m odern  v ie w  (9)  uc u s to m  c a n  o n l y  become
la w  i f  i t  I s  r e c o g n i z e d  a s  s u c h  by  t h e  s o v e r e i g n .  T h i s
r e c o g n i t i o n  may b e  b e s to w e d  b y  t h e  l e g i s l a t u r e  ( a s  when a n  Act
o f  P a r l i a m e n t  a d o p t s  a  c u s t o m ) ,  o r  b y  t h e  C o u r t s  ( a s  when a
cu s to m  i s  e m b o d ied  i n  a  j u d i c i a l  d e c i s i o n ) •
A ssum ing  t h a t  t h e  a s s e n t  o f  t h e  S o v e r e i g n  i s  n e c e s s a r y  t o
e o n v e r t  c u s to m  i n t o  la w ,  i t  may be  a s k e d  when c u s to m  a c q u i r e s
l e g a l  s a n c t i o n .  A u s t i n  c o n s i d e r e d  t h a t  a  c u s to m  becom es
l e g a l l y  b i n d i n g  f ro m  t h e  d a t e  a t  w h ic h  t h e  A ct  o f  l e g i s l a t u r e ,
o r  t h e  j u d i c i a l  d e c i s i o n  i n c o r p o r a t i n g  i t ,  comes i n t o  o p e r a t i o n
w h i l e  o t h e r s  t h o u g h t  t h a t  I t  becomes so  a s  s o o n  a s  I t  s a t i s f i e s
c e r t a i n , c o n d i t i o n s  r e q u i r e d  b y - l a w  a s  e s s e n t i a l  t o  i t s  
v a l i d i t y ,  e v e n  b e f o r e  i t  i s  e x p r e s s l y  s a n c t i o n e d  b y  a n  Act ____
( 8 ) ( Id ss)  13 Ran.4IS" "CPTb'IT' ~ ~
(9) W i s e ’ s O u t l i n e s  o f  J u r i s p r u d e n c e  1 1 3 .
o f  P a r l i a m e n t ,  o r  h a s  r e c e i v e d  r e c o g n i t i o n  b y  J u d i c i a l  d e c i s i o n .  
Saimvo'ndi, t h e r e f o r e ,  s a i d  t h a t  cu s to m  i s  l a w  n o t  b e c a u s e  i t  
h a s  b e e n  r e e o g n i z e d  b y  t h e  C o u r t s ,  b u t  b e c a u s e  i t  w i l l  be  s o  
r e c o g n i z e d ,  i n  a c c o r d a n c e  w i t h  t h e  f i z e d  r u l e s  o f  l a w ,  i f  t h e  
o c c a s i o n  a r i s e s . 0
B l a c k s t o n e  s a i d  t h a t  cu s to m  t o  o b t a i n  l e g a l  v a l i d i t y  i n  
E n g l i s h  l a w ,  m us t  com ply  w i t h  t h e  s e v e n  r e q u i s i t e s :  I t  m us t
be  ( ! )  im m em oria l  -  i . e .  i t  m ust  hav e  b e e n  f o l l o w e d  so l o n g  
t h a t  0t h e  memory o f  man r u n n e t h  n o t  t o  t h e  c o n t r a r y ,  (11)  
c o n t i n u o u s ,  i . e .  t h e  o b s e r v a n c e  m us t  n o t  h a v e  b e e n  i n t e r r u p t e d  
( i i i )  p e a c e a b l e  and  a c q u i e s c e d  i n  -  I . e .  n o t  s u b j e c t  t o  
c o n t e n t i o n  o r  d i s p u t e ;  ( i v )  r e a s o n a b l e  o r  a t  l e a s t  n o t  
u n r e a s o n a b l e ;  (v)  c e r t a i n  -  i . e .  n o t  v a g u e  and  i n d e f i n i t e ;
( v i )  c o m p u l s o r y  -  i . e .  I t  m u s t  n o t  b e  o p t i o n a l  t o  f o l l o w , i t  
o r  n o t ,  a n d  ( v i i )  c o n s i s t e n t  w i t h  o t h e r  c u s to m s *  To t h a t  he  
a d d e d  t h a t  i f  t h e  cu s to m  d e r o g a t e s  f ro m  t h e  Common Law, i t  
m u s t  be  s t r i c t l y  c o n s t r u e d  and  t h a t  i t  m us t  n o t  be  c o n t r a r y  t o  
t h e  p r o v i s i o n s  o f  a n  A ct  o f  P a r l i a m e n t  o r  a n  i n f r i n g e m e n t  o f  
t h e  p r e r o g a t i v e  o f  t h e  King* I f  a  c u s to m  c o m p l i e s  w i t h  t h e  
s a i d  c o n d i t i o n s ,  i t  becom es  l e g a l l y  b i n d i n g ,  w h e t h e r  o r  n o t  i t , 
h a s  b e e n  a p p r o v e d  b y  t h e  L e g i s l a t u r e  o r  t h e  C o u r t s .
A c c o r d i n g  t o  P e r r y  (10)  t h e  u n i v e r s a l  t e s t s  may be 
su m m ar ized  a s  f o l l o w s : -
(10)  P e r r y 1s O r i e n t a l  C a s e s , 1 2 0 .
1 1 3 *
(1) The a lleged  custom must be reasonable;
(2) I t  must have been long esta b lish ed , i .e *  not 
n ecessa r ily  ancient, but continuous and notorious*
(3) i t  must be cer ta in  or d e f in ite ;  otherw ise, I t  
becomes incapable of being administered through a Court of Law;
(4) I t  must have been uniformly and u n iv ersa lly  observed 
by the community to  which i t  i s  a ttr ib u ted , as binding law and 
not merely of choice; and
(5) i t  must not be incompatible e ith e r  d ir e c t ly  or by 
necessary im p lication , with any enactment of the le g is la tu r e  
binding on that community in  a sim ilar m atter (11 ).
Gf the above r e q u is ite s , the element of reasonableness i s  
very important and i s  always very ca r e fu lly  scru tin ized  by the 
Courts. An a lleg ed  custom so e n t ir e ly  in  favour of one party  
as to  be fundamentally unjust to  the other, cannot be con­
sidered as reasonable (1 2 ). S im ilarly , a custom which i s  
repugnant to  natural ju s t ic e , equity  and good conscience should 
not be enforced on ground of unreasonableness* Nor can a 
custom which i s  opposed to  m orality and public p o licy  be 
supported at law (1 3 ).
A custom that derogates from the general law applicable to
(11) See Mayne'on'Hindu Law and Usage, 163.
(12) Ma Yin My a v . ‘^ Tan"~yauk FuT^ I'927) 5 Rah*406iT-«6J.
(13) Keshaw v " 'B a i  Gandhi, (161-5) 39 Bom.491. ,
a  p e r s o n  m us t  b e  p r o v e d  by  c l e a r  and  u n am b ig u o u s  e v i d e n c e ,  by  
h im who a s s e r t s  i t  ( 1 4 )*  I f  a p e r s o n  p r i m a - f a c i e  g o v e r n e d  by  
a  cu s to m ,  c l a i m s  e x e m p t i o n  f ro m  i t ,  t h e  b u r d e n  o f  pi*oving t h e  
e x e m p t i o n  l i e s  on  h im  (15)  • Where t h e  e x i s t e n c e  o f  any  cu s to m  
i s  I n  d i s p u t e ,  t h e  onus  i s  on  t h e  p e r s o n  r e l y i n g  upon  i t .
Kctmnc^ inac^
I n  t h e  c a s e  o f  C o l l e c t o r  o f  M adura  v .  Ivlootoo R am U ga (16)  
t h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  o b s e r v e d  t h a t  c l e a r  p r o o f  
o f  u s a g e  w i l l  a l w a y s  o u t w e i g h  t h e  w r i t t e n  t e x t  o f  l a w .
T h u s ,  t o  i l l u s t r a t e  how cu s to m  t h a t  h a s  t h e  f o r c e  o f  l a w ,  
s u p e r s e d e s  a  p r o v i s i o n  o f  Burmese B u d d h i s t  Law we may t a k e  t h e  
c a s e  o f  an  a d o p t e e  who t h o u g h  r e q u i r e d  b y  t h e  Dhamm athats  t o  
l i v e  w i t h  t h e  a d o p t e r  t o  e n t i t l e  h im t o  i n h e r i t  f ro m  t h e  l a t t e r  
i s  now c o n s i d e r e d  comp&tent t o  i n h e r i t  t h o u g h  he l i v e s  a p a r t .  
The r e a s o n  i s  t h a t  t h e r e  i s  now a chan g e  i n  c u s to m  ( 1 7 ) .
3 .  J u d i c i a l  d e c i s i o n s  and  t r e a t i s e s .
The d e c i s i o n s  o f  t h e  H lo o t  or .  t h e  Buimiese C o u r t s  some o f  
w h ic h  h a v e  b e e n  c o m p i l e d  and p u b l i s h e d  a s  nH lu t ~ t a w  R e c o r d s 0 , 
a f f o r d  b u t  a n  i n s i g n i f i c a n t  g u i d e  f o r  t h e  i n t e r p r e t a t i o n  o f  t h e  
p r i n c i p l e s  o f  Burm ese  B u d d h i s t  Law. T hey  a r e  n o t  good  en o u g h  
t o  s e r v e  a s  a u t h o r i t i e s  o r  p r e c e d e n t s  w h ic h  m o d e rn  c o u r t s  c o u l d  
a d o p t  s a f e l y . ...............
TlT) Subarao v . Radha, (1928) ’ 52 Bom. 497. ~
(15) Ma Tin v . Do op Raj, Barua.j (1 S92^ -j9^ 0 I I  U.B.R£®08.
(16) (1868)' 12 Moore's I.A/3S57.
(17) Nga Min Gyavr v .  Me PI, (1875) S . J .8 .
T he  a u t h o r i s e d  r e p o r t s  o f  t h e  j u d i c i a l  d e c i s i o n s  o f  t h e  
C o u r t s  I n  B urm a  s i n c e  t h e  a n n e x a t i o n  c o n s t i t u t e  a n o t h e r  
i m p o r t a n t  s o u r c e  o f  m o d e r n  c u s t o m a r y  l a w .  T h e y  i n c l u d e  t h e  
d e c i s i o n s  o f  t h e  J u d i c i a l  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l ,  a n d  
now t h e  S u p r e m e  C o u r t  o f  B urm a  a s  w e l l  a s  t h e  H i g h  C o u r t  o f  
J u d i c a t u r e  a t  R a n g o o n .  I t  i s  a l s o  c e r t a i n  t h a t  some o f  t h e  
d e c i s i o n s  o f  t h e  R e c o r d e r ! s C o u r t  o f  R a n g o o n ,  t h e  C o u r t s  o f  
t h e  J u d i c i a l  C o m m i s s i o n e r s  o f  b o t h  U p p e r  a n d  L o w e r  Burma a n d  
a l s o  t h e  s p e c i a l  c o u r t ,  f o r m  a  v a l u a b l e  g u i d e  t o  t h e  c o r r e c t  
d e c i s i o n  o f  d i s p u t e s  u n d e r  c u s t o m a r y  l a w  b y  t h e  C o u r t s .
T h e  C o u r t s  i n  d e c i d i n g  p a r t i c u l a r  c a s e s ,  e n u n c i a t e  t h e  
p r i n c i p l e s  o f  l a w  i n v o l v e d ,  a n d  t h e s e  v i e w s  o f  laxtf i n  s o  f a r  
a s  t h e y  h a v e  n o t  b e c o m e  o b s o l e t e  b y  r e c e n t  c h a n g e s  o f  c u s t o m s  
o n  w h i c h  t h e y  a r e  b a s e d ,  a r e  a c t e d  u p o n  i n  s i m i l a r  c a s e s  
a r i s i n g  s u b s e q u e n t l y  o n  t h e  p r i n c i p l e s  o f  s t a r e  d e c i s i s  ( a b i d e  b y  
d e c i d e d  c a s e s )  a n d  c o m m u n is  e r r o r  f a c i t  j u s  (common e r r o r  
m a k e s  a  r i g h t ) .  T h e  b i n d i n g  f o r c e  o f  p r e c e d e n t s  i s  f u l l y  
a c k n o w l e d g e d .
One o f  t h e  o u t s t a n d i n g  e f f e c t s  o f  j u d i c i a l  d e c i s i o n s  o n  
B u r m e s e  B u d d h i s t  Law b y  E n g l i s h  J u d g e s  b e f o r e  I n d e p e n d e n c e  o f  
B u rm a  w a s  t h e  i m p o r t a t i o n  o f  E n g l i s h  i d e a s  o f  e q u i t y  i n t o  t h e  
s y s t e m .  T h i s  i s  o n e  o f  t h e  c h a n n e l s  t h r o u g h  w h i c h  E n g l i s h  
l a w  h a s . m a d e  i t s  i n f l u e n c e  f e l t  I n  B u r m e s e  L a w .  F o r  e x a m p l e ,  
t h e  r u l e  t h a t  a  ’k i t t l m a 1 a d o p t e d  c h i l d  d o e s  n o t  n e e d  t o
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r e s i d e  w i t h  t h e  a d o p t i v e  p a r e n t s  i s ,  a s  o b s e r v e d  b y  U May Oung,  
a l m o s t  e n t i r e l y  t h e  r e s u l t  o f  J u d i c i a l  l e g i s l a t i o n  ( 1 8 ) ,  
t h o u g h  t h e  D h a m m a t h a t s  I n s i s t  o n  j o i n t  r e s i d e n c e  o f  s u c h  c h i l d  
a n d  t h e  a d o p t i v e  p a r e n t s  ( 1 9 ) .  L i k e w i s e ,  t h e  A n g l o - B u r m e s e  
C o u r t s  h a v e  f r o m  v e r y  e a r l y  d a y s ,  r e c o g n i z e d  t h e  r i g h t  o f  
e i t h e r  s p o u s e  t o  s u e . f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  w h e r e  
t h e  o t h e r  h a s  f a i l e d  i n  h i s  o r  h e r  m a r i t a l  d u t y ,  a l t h o u g h  s u c h  
a  s u i t  i s  n o t  e x p r e s s l y  r e c o g n i z e d  b y  t h e  D h a m m a t h a t s  ( 2 0 ) •  
T h u s ,  j u d i c i a l  d e c i s i o n s  s o m e t i m e s ,  p a v e  t h e  w ay  f o r  t h e  g r o w t h  
o f  new c u s t o m s ,  a n d  o f t e n  s e t t l e  e x i s t i n g  c u s t o m s  b y  g i v i n g  
t h e m  r e c o g n i t i o n .  I n  t h i s  s e n s e ,  t h e y  m ay  b e  t r e a t e d  a s  
a n o t h e r  i m p o r t a n t  s o u r c e  o f  B u r m e s e  C u s t o m a r y  L a w .
L e g a l  t r e a t i s e s ,  a s  d i s t i n c t  f r o m  m o d e r n  t e x t - b o o k s ,  may 
b e  a  d i s t a n t  s o u r c e  o f  p r e s e n t  d a y  c u s t o m a r y  l a w ,  t h o u g h  t h e y  
w e r e  n o t  o r i g i n a l l y  w r i t t e n  w i t h  o f f i c i a l  s a n c t i o n .  Some o f  
t h e  D h a m m a t h a t s  d i g e s t e d  b y  t h e  K in w u n  M i n g y i  came u n d e r  t h i s  
h e a d  ( 2 1 )  . S u c h  b o o k s  a r e  no  d o u b t  u s e f u l  f o r  g u i d a n c e  o f  
t h e  C o u r t s  a t  a  t i m e  w h e n  c u s t o m a r y  l a w  I s  s t i l l  u n c o d i f i e d  
a n d  i t  c h i e f l y  e x i s t s  i n  t h e  f o r m  o f  c u s t o m s .  A t r e a t i s e  
b y  a  m o d e r n  s c h o l a r  m e r e l y  r e c o r d s  t h e  o p i n i o n  o f  t h e  a u t h o r ;  
i t  d o e s  n o t  m a k e , l a w ,  t h o u g h  I t  m ay  a f f o r d  v a l u a b l e  m a t e r i a l s
f o r  a r g u m e n t .  ^ '__ ; ' _ ~ ______________ _
( 1 8 )  IT May Quhg, L e a d I n g  C a s e s  ori B u d d h i s t  Law ,  XUS '
( 1 9 )  D i g e s t  I ,  S e c . 1 9 5 .
( 2 0 )  Nge Nwe v .  Mi ; s u  M a , ( 1 8 8 6 )  g .  J . 3 9 1 . ................
( 2 1 )  ( 3 0 ) ■ M a n u g y e  a p p e a r s  n o t  t o  h a v e  b e e n  c o m p i l e d  b y
R o y a l  Command.
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4* P i t a k a s  a n d  C o m m e n t a r i e s .
T h e  P i t a k a s  a n d  C o m m e n t a r i e s  t h e r e o n  a r e  a n o t h e r  s o u r c e  
o f  B u r m e s e  B u d d h i s t  Law* T h e r e  a r e  t h r e e  P i t a k a s ,  n a m e l y
( i )  S u t t a m  F l t a k a , ( i i )  V l n a y a  P i t a k a ,  a n d  ( i i i )  Ab h id h a m m a  
P i t a k a . T h e y  a r e  t h e  c o m p i l a t i o n s  o f  t h e  t e a c h i n g s  o f  t h e  
B u d d h a .  The,  S u t t a m  P i t a k a  c o n t a i n s  a n c i e n t  B u d d h i s t  c u s t o m s  
p r e v a i l i n g  i n  B u d d h i s t  I n d i a .  T h e  V i n a y a  P i t a k a  c o n s i s t s  
o f  f i v e  t e x t s ,  n a m e l y  ( i )  P a r a j i k a m ,  ( i i )  P a c i t t i y a ,
( i i i )  M a h a v a g g a ,  ( i v )  C h u l a v a g g a  a n d  ( v )  P a r i v a r a . T h e r e  a r e  
t h r e e  p r i n c i p a l  c o m m e n t a r i e s  o n  t h o s e  V i n a y a  t e x t s  a n d  t h e y  
a r e  k n o w n  a s  A t t h a k a f c h a s ,  T i k a s  a n d  G - a n d h a n d h a r a s . ( 2 2 )
As t h e  B u d d h i s t  m o n k s  p r o f e s s  t o  b e  g o v e r n e d  b y  t h e  
V i n a y a  P i t a k a ,  a n d  i t s  c o m m e n t a r i e s ,  t h e  l a w  a p p l i c a b l e  t o  
a s c e r t a i n  t h e  r i g h t s  a n d  o b l i g a t i o n s  a s  b e t w e e n  m o n k s  t h e m ­
s e l v e s  o r  b e t w e e n  m o n k s  o n  t h e  o n e  s i d e  a n d  l a y m e n  o n  t h e  
o t h e r  i s  t h a t  t o  b e  f o u n d  i n  t h e  r u l e s  o f  t h e  V i n a y a  a n d  n o t  
i n  t h e  D h a m m a t h a t s  ( 2 3 ) .
( 2 2 )  S . C . L a h l r i ,  B u r m e s e  B u d d h i s t  Law,  2 7 1 .
( 2 3 )  Shwe T o n  v .  T u n  L i n 7 ~ ( 1 9 1 8 )  S' t V B . R . 2 2 0  a t  2 2 3 ,
CHAPTER IV  i
THE DHAMMATHATS.
1» T h e  D h a m m a th a t  s  a s  a  s o u r c e  o f  L aw .
F u r n i v a l l  s a i d ,  ( 1 ) ,
°When t h e  P i l g r i m  F a t h e r s  l e f t  t h e  s h o r e s  o f  E u r o p e  t o  
f o u n d  a  new w o r l d  i n  t h e  W e s t ,  t h e y  t o o k  w i t h  t h e m  t h e i r  s u p r e m e  
c o d e  o f  l a w ,  t h e  B i b l e *  I n  l i k e  m a n n e r ,  a  t h o u s a n d *  o r  m o re  
y e a r s  e a r l i e r ,  t h e  e m i g r a n t s  f r o m  I n d i a ,  H i n d u  a n d  B u d d h i s t ,  who 
l a i d  t h e  f o u n d a t i o n s  o f  a  new. w o r l d  i n  t h e  T r o p i c a l  F a r  E a s t ,  
t o o k  w i t h  t h e m  t h e i r  new l a w  b o o k ,  t h e  Code  o f  M a n u .  E v e r y ­
w h e r e  t h r o u g h o u t  t h i s  r e g i o n  Manu h a s  l e f t  h i s  m a r k ;  I n  Burma 
b o t h  among Mon a n d  B u r m a n ,  i n  S i a m ,  C a m b o d i a ,  J a v a  a n d  B a l i *
i
To f o l l o w  h i m  t h r o u g h  h i s  v a r i o u s  i n c a r n a t i o n s ,  H in d u  a n d  
B u d d h i s t ,  i n  t h e s e  v a r i o u s  c o u n t r i e s  w o u l d  b e  a  f a s c i n a t i n g .
t  ■
p r o b l e m  a n d  s h o u l d  t h r o w  m u c h  l i g h t  u p o n  t h e  c a u s e  o f  I n d i a n  . ■ 
i n f l u e n c e  i n  F u r t h e r  A s i a . 1' The  w o r d  D h a m m a th a t  i s  a  c o r r u p t i o n !  
o f  t h e  S a n s k r i t  w o r d  !D h a r m a s ^ a s t r a f ( 2 )  m e a n i n g  a  l a w  b o o k .  . y 
By l a w ,  we m e a n  n o t  t h e  s a c r e d  l a w  p r e a c h e d  b y  t h e  B u d d h a ,  b u t  ;
t h e  c u s t o m a r y  l a w  o f  t h e  B u r m e s e .  A c c o r d i n g  t o  t h e  K in w u n  
M i n g y I ,  t h e  c o m p i l e r  o f  t h e  D i g e s t  o f  B u r m e s e  B u d d h i s t  Law, ;
a  D h a m m a th a t  i s  tfa  c o l l e c t i o n  o f  r u l e s  w h i c h  a r e  i n  a c c o r d a n c e  
w i t h  c u s t o m  a n d  u s a g e ,  a n d  w h i c h  a r e  r e f e r r e d  t o  i n  t h e  , j
I.ti i>*nijLfrrir IM. i »i>T~~li >* — ‘ il11 iujjii ■■ w»iM^ rnn>fT~~rm*TTiT*tf— • i **— ~w*~TT>*T^tiir‘— w Y i t m ' — rt—urt—rrt — r * fr^mVi^li—*—|^ — t^J~TtrtLrn~frf
( 1 )  J . S . F u r n i v a l l ,  Manu i n  B u r m a . ( Some B u r m e s e  D h a m m a t h a t s ,  ) . |
T h e  J o u r n a l  o f  t l i h _B u m a  R e s e a r c h  S o c i e t y  ( 1 9 3 0 - 3 1 ) ,  Vo l .X X X , 1
3 5 1 .  i
(2 )  S . C . L a h l r l ,  B u r m e s e  B u d d h i s t  L a w , 2 1 *
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s e t t l e m e n t  o f  d i s p u t e s  r e l a t i n g  t o  p e r s o n  and p r o p e r t y  ( 3 ) . 11
ta.)fAtx TXe-i/1
Kirkwood kv. Maung S in  (4) t h e i r  L o rd s h ip s  of th e  P r iv y  
C ounc i l  s a i d  t h a t  1Burmese B uddhis t  Law i s  c o n ta in e d  I n  a s e r i e s  
o f  books e n t i t l e d  TDhammathats1 which have b een  composed from 
t im e t o  t im e  by th e  expounders  o f  t h a t  law e v e r  s in c e  th e  
t h i r t e e n t h  c e n tu r y  i f  not b e f o r e . n T h is  remark does n o t ,
however, j u s t i f y  th e  view t h a t  customs and u sag e s  c o n ta in e d  i n  
th o s e  Dhammathats a re  s t i l l  c u r r e n t*  Burmese Customary Law 
i s  not  a c o d i f i e d  law and t h e  Dhammathats c o n ta in e d  not  on ly  
th e  a n c i e n t  cus tom ary  law o f  th e  p eo p le  but a l s o  t h a t  which 
was p r e v a l e n t  a t  t h e  t im e  o f  t h e i r  c o m p i l a t i o n ,  which a t  t im e s  
c o n f l i c t s  with ' th e  fo rm e r .  I t  has  been  s a i d  t h a t  changes i n  
cus tom ary  law a re  wrought by e v o l u t i o n  o f  t im e and many o f  t h e  j 
customs embodied i n  th e  Dhammathats have a p p a r e n t l y  become 
o b s o l e t e  w i t h  t h e  p r o g r e s s  o f  c i v i l i z a t i o n  o f  t h e  p e o p l e .  
A c c o rd in g ly ,  Major Sparks  was p e r f e c t l y  r i g h t  i n  say in g  about
Manugye - t h a t  i t  i s  i n  a g r e a t  measure o b s o l e t e ,  and i s  no j
I
more a p p l i c a b l e  t o  th e  d e c i s i o n  o f  s u i t s  o f  t h e  p r e s e n t  day j
i
i n  t h e  C o u r ts  o f  Pegu t h a n  a re  th e  laws o f  A l f r e d  i n  t h e  modern j
C o u r ts  o f  E n g land  ( 5 ) .  I t  may be p o i n t e d  ou t  t h a t  Manugye, j
i n  t h e  view o f  Forchhammer, i s  a c o m p a r a t iv e ly  modern com pila t ion , ;
a s  i t  i s  supposed  t o  have been  w r i t t e n  i n  1756 A *D.(6) .  j
I
I rw in ,  J . ,  i n  T he in  Pe v ,  U Pet  s a i d ,  (7 ) ,  I
T3r“D ig esF “ !f^_s e c • 27  1 —  -  * _  _  j
(4) (1924) 2 R a n .693 a t  7 7 3 iU - l  j
(5) Sparks  Code,, S e c .2 .  j
(6) J a rd ln e  P r i z e  E ssay ,  108. (7) (1906) 3 L .B .R .175  a t  187. j
" T h e  l a w  t o  w h i c h  t h e y  ( B u r m e s e  B u d d h i s t s )  a r e  s u b j e c t  
w a s  n o t ,  I n  my o p i n i o n ,  t h e  l a w  o f  t h e  D h a m m a t h a t s ,  b u t  t h e  
c u s t o m a r y  lax*, f o r  t h e  a s c e r t a i n m e n t  o f  w h i c h  t h e  D h a m m a t h a t s  
a r e  a  v e r y  i m p o r t a n t  g u i d e ,  b u t  n o t  t h e  o n l y  g u i d e . "
T h u s  i n  Ma I i n i n  Z an  v .  Ma M y a i n g  ( 8 )  i t  w a s  o b s e r v e d  
" T h e  C o u r t  i s  n o t  o n l y  a t  l i b e r t y ,  b u t  i s  b o u n d  t o  d e c i d e  
t h e  c a s e  i n  a c c o r d a n c e  w i t h  t h e  B u r m e s e  c u s t o m a r y  l a w  a s  i t  
o b t a i n s  t o d a y ,  r a t h e r  t h a n  t o  p e r p e t u a t e  t h e  o u t w o r n  s h i b b o l e t h s  
o f  b y g o n e  a g e s ,  n o t w i t h s t a n d i n g  t h a t  some s a n c t i o n  f o r  t h e i r  
c o n t i n u a n c e  m ay  b e  f o u n d  i n  e x t r a c t s  f r o m  t h e  M a nu g ye  
D h a m m a t h a t s .  I t  m ay  now b e  t a k e n  a s  s e t t l e d  t h a t  t h e  d u t y
o f  t h e  C o u r t  I s  n o t  m e r e l y  t o  a d m i n i s t e r  l a w  a s  c o n t a i n e d  i n  
t h e  D h a m m a t h a t s ,  b u t  t o  f i n d  o u t  w h a t  t h e  e x i s t i n g  l a w  i s  a n d  
t o  e n f o r c e  t h e  s a m e ,  i n - k e e p i n g  w i t h  t h e  " f u n d a m e n t a l  p r i n c i p l e  
o f  B r i t i s h  i m p e r i a l  p o l i c y  t h a t  s o  f a r  a s  m ay  be  c o n s i s t e n t  
w i t h  t h e  m a i n t e n a n c e  o f  g o o d  g o v e r n m e n t  a n d  o r d e r e d  p r o g r e s s ,  
t h e  p a r t i c u l a r  h a b i t s  a n d  c u s t o m s  o f  t h e  v a r i o u s  c o m m u n i t i e s  
u n d e r  B r i t i s h  r u l e  s h o u l d  b e  r e c o g n i s e d  a n d  r e s p e c t e d  ( 9 )
The  a b o v e  v i e w  i s  i n  a c c o r d a n c e  w i t h  t h e  f o l l o w i n g  d i c t u m  
o f  P a g e  C . J , ,  i n  Maung T h e  i n  Maung v . Ma Kywe ( I Q ) ,
" T h e  t r u t h  i s  t h a t  B u r m e s e  C u s t o m a r y  Law o f  i n h e r i t a n c e
a s  s e t  f o r t h  i n  t h e  D h a m m a t h a t s  i s  n o t ,  s t r i c t l y  s p e a k i n g ,  a
leT T  ( 1 9 3 5 )  1 3 — ~ ■— — —  ■ “
( 9 )  T a n  Ma Shwe Z i n  v* T a n  Ma Ngwe. _Zi_n, ( 1 9 3 2 ) 1 0  R a n * 9 7  a t  1 0 3 .  
( 1 0 )  ( 1 9 3 5 )  1 3  R a n . $ 1 2
s y s t e m  o f  la w  a t  a l l ,  b u t  a  c o n g e r i e s  o f  d e c i s i o n s  w h ic h  a r e  
m e r e l y  p r o n o u n c e m e n t s  ad  hoc  upon  p a r t i c u l a r  c a s e s  a s  t h e y  h av e  
a r i s e n , '  and  w h ic h  f o r  t h e  m ost  p a r t  do n o t  p u r p o r t  t o  b e  j
d e t e r m i n e d  p u r s u a n t  t o  an y  g e n e r a l  o r  g u i d i n g  p r i n c i p l e #
Of c o u r s e ,  t h e  D ham m atha ts  a r e  n o t  t h e  s o l e  r e p o s i t o r y  o f  
Burmese C u s to m a ry  Law, and  1 a g r e e  w i t h  U May Oung t h a t  t h e  
p r e s e n t  c u s to m s  a r e  a s a f e r  g u i d e  t h a n  t h e  l i t t l e  known law  
o f  t h e  D h am m a th a t s #"
A g a in ,  a  s i m i l a r  v ie w  was t a k e n  b y  D u n k le y ,  J . ,  i n  Mating !
T h e i n  v* Maung H yok ( l l )  w here  he o b s e r v e s ,  j
"The t a s k  o f  t h e  C o u r t s  o f  B r i t i s h  Burma h a s  b e e n  an d  s t i l l  j
■i
i s ,  t o  d e d u c e  f ro m  t h e  ad  hoc  d e c i s i o n s  c o m p i l e d  i n  t h e  j
D ham m atha ts ,  g e n e r a l  p r i n c i p l e s  o f  t h e  common la w  o f  Burma 
w h ic h  a r e  i n  a c c o r d a n c e  w i t h  t h e  h a b i t s  and  c u s to m s  o f  t h e  . 1
■ . j
Burman o f  t o d a y # "
2# O r i g i n  o f  t h e  D h am m ath a ts .  - :
 r— 1— ■ m  ii* # *r  in'■im'iinii t  i r  —" i  — ‘ i 1— *“~~t
I t  i s  g e n e r a l l y  r e c o g n i s e d  t h a t  Hindu Law a s  p r e s e n t e d  i n  
t h e  D h a r m a s a s t r a s  h a s  e x e r c i s e d  a deep  i n f l u e n c e  on  t h e  
d e v e lo p m e n t  o f  i n d i g e n o u s  l a w  i n  Burma, S iam , Cambodia an d  L a o s ,  
s t i l l  v i s i b l e  i n  t h e i r  p r e s e n t  l e g a l  s y s t e m s *  I n  a l l  t h e s e  
c o u n t r i e s ,  t h e  name o f  Manu i s  a s s o c i a t e d ,  a s  i n  I n d i a ,  w i t h  
t h e  o r i g i n  o f  t h e  l a w  ( 1 2 ) .
T i l )  ( 1 9 3 9 )  ~ R a n 7 l6 0 7  ' ~ ~  ~  “ ~ ~  j
( 1 2 )  R# L i n g a t ,  " The B u d d h i s t  Manu" ,  A n n a l s  o f  B h a n d a rk a  
O r l e n t a l  R e s e a r c h  I n s t i t u t e  V o i* 3 0 ,  ( 1 9 4 9 )  2 8 4 .
122.
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I n  Mlyi P a n  v .  Maung.  Shwe D a l n g  ( 1 3 )  t h e  l e a r n e d  J u d i c i a l  
C o m m i s s i o n e r  r e m a r k e d ,
" T h e  H i n d u  Law h a s  b e e n  b o r r o w e d  t h o u g h  we d o  n o t  know 
e x a c t l y  w h e n  a n d  f r o m  w h a t  s o u r c e ,  a n d  h a s  b e e n  m o d i f i e d  b y  
t h e  r e q u i r e m e n t s  o f  a  n o n - I n d i a n  r a c e  w h i c h  h a d  a d o p t e d  t h e  
r e l i g i o n  o f  B u d d h a ,  I n  a p p l y i n g  H i n d u  Law^ e s s e n t i a l  d i f f e r e n c e s  
o f  c o n d i t i o n s - ,  r a c i a l  a n d  r e l i g i o u s ,  m u s t  h a v e  b e e n  f o u n d  I n  t w o  
I m p o r t a n t  p a r t i c u l a r s ,  t h e  p o s i t i o n  o f  t h e  w i f e  a n d  t h e  c o n ­
s t i t u t i o n  o f  t h e  j o i n t  p r o p e r t y , tt
I t  i s  n o t  p r o p o s e d  t o  d e a l  w i t h  t h e  o r i g i n  o f  t h e  D h a m m a t h a t s  
a t  g r e a t  l e n g t h ,  a s  i t  s h o u l d  f o r m  t h e  s u b j e c t  o f  a  s e p a r a t e  
t h e s i s ,  b u t  i t  i s  d e s i r a b l e  t o  c o n s i d e r  how f a r  t h e  a b o v e  s t a t e ­
m e n t  i s  t r u e .
A f t e r  some p e r s o n a l  s t u d y ,  S i r  J o h n  J a r d i n e  p e r s u a d e d  
D r . F o r c h h a m m e r  t o  e n q u i r e  i n t o  t h e  o r i g i n  a n d  h i s t o r y  o f  B u r m e s e  
L aw ,  T he  r e s u l t  o f  h i s  r e s e a r c h  w a s  p u b l i s h e d  i n  B urm a  i n  j
1 8 5 5  u n d e r  t h e  t i t l e  TT h e  J a r d i n e  P r i z e  F s s a y * ,  I t  I s  t h e
o n l y  g e n e r a l  w o r k  we s t i l l  p o s s e s s  o n  t h e  s u b j e c t ,  J . S . F u r n i v a l l  
( 1 4 )  h a s  c a s t  some d o u b t  o n  F o r c h h a m m e r *s  c o n c l u s i o n s  a n d  o n  t h e  
v a l u e  o f  t e x t s  u p o n  w h i c h  I t  i s  f o u n d e d ,  w i t h o u t , . h o w e v e r ,  
q u e s t i o n i n g  h i s  t h e s i s  c o n c e r n i n g ,  t h e  g e n e r a l  e v o l u t i o n  o f  
B u r m e s e  l a w .
T h e  f i r s t  r e f e r e n c e  we f i n d  t o  a  B h a m m a s a t t h a m  i s  I n  a
( 1 3 )  Chan- T o o n ! s ,  L e a d i n g  C a s e s , 3 0 8 ,  I
( 1 4 )  J . S , F u r n i v a l l ,  Manu m  B u r m a : Some B u r m e s e  D h a m m a t h a t s ,
T h e  J o u r n a l  o f  t h e  B urm a  R e s e a r c h  S o c i e t y ,  Vol .XX X |
( 1 9 3 0 - 3 1 )  3 5 ,  i
B u r m e s e  t r a d i t i o n  a c c o r d i n g  t o  w h i c h  a  Mon P r i e s t ,  nam ed  
S a r i p u t t a ,  a t  t h e  r e q u e s t  o f  K ing ,  K a r a p a t i g i t h u r  o f  P a g a n ,  
c o m p o s e d  i n  1 1 7 4  A .D .  a  Code b a s e d  o n  a  M a n u d h a m m a s a t t h a m *
T h i s  Code w a s  c a l l e d  D h a m m a v i l a s a ,  a f t e r  t h e  t i t l e  b e s t o x f e d  
b y  t h e  K i n g  o n  i t s  a u t h o r *  T h i s  t r a d i t i o n  cam e t o  u s  f r o m  
a  l a t e  s o u r c e  a n d  we f i n d  a n  e c h o  o f  i t  i n  t h e  f a m o u s  Kalyanfc ,  
i n s c r i p t i o n s  w h i c h  d a t e  b a c k  t o  t h e  e n d  o f  t h e  1 5 t h  C e n t u r y  ( 1 5 ) *  
A n o t h e r  t r a d i t i o n ,  s e e m i n g l y  a u t h e n t i c ,  a t t r i b u t e s  t o  
W a r e r u ,  who p r o c l a i m e d  h i m s e l f  K i n g  o f  P e g u  o n  t h e  v e r y  y e a r  
o f  t h e  f a l l  o f  P a g a n  ( 1 2 8 7  A . D , ) ,  t h e  c o m p i l a t i o n  i n  Mon 
l a n g u a g e  o f  a n o t h e r  c o d e ,  a l s o  b a s e d  o n  a  P a l i  D h a m m a s a t th a m  
( 1 6 ) *
B u r m e s e  j u r i d i c a l  l i t e r a t u r e  o f  t h e  s e v e n t e e n t h  c e n t u r y  
r e f e r s  t o  m an y  a n c i e n t  D h a m m a s a th a m s  w r i t t e n  i n  P a l i ,  p a s s a g e s  
o f  w h i c h  a r e  o f t e n  q u o t e d  i n  t h e  o r i g i n a l  l a n g u a g e ,  a c c o r d i n g  
t o  t h e  h a b i t  o f  n a t i v e  t r a n s l a t o r s  a n d  c o m m e n t a t o r s *
I t  m ay  b e  i n f e r r e d  f r o m  t h e s e  f a c t s  o r  t r a d i t i o n s  t h a t ,  
p r e v i o u s l y  t o  l o c a l  c o d e s ,  t h e r e  e x i s t e d  i n  B u rm a  D h a m m a sa th a m s  
c o m p o s e d  i n  P a l i ,  t h e  o l d e s t  o f  w h i c h  w e r e  k n o w n  d u r i n g  t h e
P a g a n  P e r i o d  ( 1 7 )  . _   ' ____________
( 1 5 )  I S . F o r c h h a m m e r ,  ! T h e  J a r d i n e  P r i z e  E s , s a y , 2 9 ;
J . S . F u r n i v a l ,  Manu i n  B u r m a : Some B u r m e s e  D h a m m a t h a t s , ‘
T h e  J o u r n a l  o f  t h e  B urm a  R e s e a r c h  S o c i e t y , V o l . X X X ( 1 9 3 0 - 3 1 )
3 5 1 .
( 1 6 )  R .  L i n g a t , , " T h e  B u d d h i s t  M an u : A n n a l s  o f  B h a n d a r k a r
O r i e n t a l ’ R e s e a r c h  ~ Y n s t i t u t e , ~ V o l  . 3 0  ( 1 9 4 9 )  2 8 5 .
( 1 7 )  R .  L i n g a t ,  "T h e  B u d d h i s t  Manu; A . B . O . R . l .  V o l . 3 0 ,  2 8 5 ;
R .  . H a l l i d a y ,  T h e  ^ a T T a i n g s ,  R a n .  ( 1 9 1 7 )  1 3 6 .
1 2 4 .
None o f  t h e s e  w o r k s  w as  t r a n s m i t t e d  t o  u s  i n  i t s  
o r i g i n a l  f o r m *  We h a v e  o n e ,  a n d  e v e n  t w o ,  w o r k s  b e a r i n g  t h e  
name o f  D h a m m a v i l a s a ,  b u t  b o t h  a r e  o f  t h e  m i d d l e  o f  t h e  l $ t h  
c e n t u r y *  I t  i s  p o s s i b l e ,  a s  F o r c h h a m i n e r  b e l i e v e d ,  t h a t  t h e y  
a r e ,  I f  n o t  e x a c t l y ,  c o m m e n t a r i e s ,  a t  l e a s t  new v e r s i o n s  o f  
t h e  w o r k  w r i t t e n  i n  t h e  1 2 t h  c e n t u r y  a n d  a l l u d e d  t o  i n  t h e  
B u r m e s e  t r a d i t i o n s .  B u t  t h e y  may b e  l e f t  a s i d e ,  a s  we a r e  
f o r t u n a t e  e n o u g h  t o  p o s s e s s  a  B u r m e s e  v e r s i o n  o f  t h e  W a r e r u  
C o d e .  !
T h e  W a r e r u  Code I s  a  Ivlon t r a n s l a t i o n  o f  a  P a l i  Manu* 
d h a m m asa t fh am • T h i s  Mon v e r s i o n  was i n  i t s  t u r n  t r a n s l a t e d  
i n t o  B u r m e s e  i n  t h e  s e c o n d  h a l f  o f  t h e  1 6 t h  c e n t u r y  ( b e t w e e n  
1 5 5 0  a n d  1 5 6 0 )  a n d ,  a c c o r d i n g  t o  J . S . F u r n i v a l l  ( 1 8 ) ,  r e v i s e d  
i n  1 6 3 7  A .D .  I t  i s  I n  t h i s  l a s t  B u r m e s e  f o r m  t h a t  t h e  c o d e  
came t o  o u r  h a n d s .  T h e r e f o r e ,  o u r  o n l y  i n f o r m a t i o n  a b o u t  t h e  
o r i g i n a l  P a l i  s o u r c e  c o m e s  t h r o u g h  t w o  o r  e v e n  t h r e e  s u c c e s s i v e  
t r a n s l a t i o n s  m ade  a t  d a t e s  v e r y  d i s t a n t  o n e  f r o m  a n o t h e r *  B u t  
i t  o u g h t  t o  b e  n o t i c e d  t h a t ,  i n  c o n f o r m i t y  w i t h  t h e  h a b i t  o f
i
t h e  n a t i v e  t r a n s l a t o r s  a l l u d e d  t o  a b o v e  m a n y  tem m s a n d  q u o t a t i o n s !
I|
i n  t h e  o r i g i n a l  w o r k  h a v e  s u r v i v e d  t h e  p r o c e s s  o f  t r a n s l a t i o n .  |I
j
B e s i d e s ,  t h e  c o n t e n t s  o f  t h e  b o o k  b e a r  w i t n e s s  t o  i t s  a n t i q u i t y .  }
!
A c o m p a r i s o n  w i t h  o t h e r  p i e c e s  o f  B u r m e s e  j u r i d i c a l  l i t e r a t u r e  
s h o w s  a t  o n c e  t h a t  i t .  i s  t h e  o l d e s t  o f  a l l  t h e .  D h a m m a s a t t h a m s
l i s f i x i :  v o i . x x ^ o :  ™ 7 '  *
u s e d  i n  Burm a* L I n g a t ,  t h e r e f o r e ,  s a i d  t h a t  F o r c h h a m m e r  
w a s  r i g h t  i n  p a y i n g  s p e c i a l  a t t e n t i o n  t o  i t  ( 1 9 )  . fie m ade  
a n  e d i t i o n  o f  i t  w i t h  E n g l i s h  t r a n s l a t i o n  a n d  n o t e s  i n  1 8 9 2  
u n d e r  t h e  t i t l e :  K i n g  W aga ru ' s  Manu D h a m m a s a t t h a m .
T h e  w o r k  i s  v e r y  s h o r t  ( 2 0 )  * I t  b e g i n s  w i t h  t h e  B u d d h i s t  
f o r m u l a  o f  a d o r a t i o n  o f  t h e  T h r e e  J e w e l s ,  f o l l o w e d  b y  a n  
I n t r o d u c t i o n  s t a t i n g  t h e  o r i g i n  o f  t h e  r u l e s  c o n t a i n e d  i n  t h e
t
Dhammasatjham* T h e n  i t  e n u m e r a t e s  t h e  1 8  b r a n c h e s  o f  l a w ,  
c o r r e s p o n d i n g  b r o a d l y  w i t h  t h e  1 8  m a r g a  o f  t h e  M a n u s m r t i .
E a c h  b r a n c h  c o n s t i t u t e s  t h e  t i t l e  o f  a  c h a p t e r  u n d e r  w h i c h  t h e
p r o v i s i o n s  c o n c e r n i n g  t h e  m a t t e r  a r e  d i s p o s e d *  A f t e r  t h e  
1 8 t h  C h a p t e r ,  r u l e s  c o n c e r n i n g  w i t n e s s e s  a r e  l a i d  down* The  
b o o k  e n d s  w i t h  t h e  a s s e v e r a t i o n  t h a t  a  j u d g e  w i l l  g o  t o  H e l l  
i f  h e  d o e s  n o t  d e c i d e  c a s e s  a c c o r d i n g  t o  l a w ,  w h i l e  a  J u d g e  
who a d m i n i s t e r s  j u s t i c e  I n  c o n f o r m i t y  w i t h  t h e  s a c r e d  p r e c e p t s  
w i l l  a t t a i n  a  h i g h e r  c o n d i t i o n  o n  h i s  r e b i r t h *
F o r c h h a m m e r  h a s  c a r e f u l l y  c o m p a r e d  t h e  l e g a l  r u l e s  i n  t h e
W a r e r u  Code w i t h  t h o s e  o f  H i n d u  S m f t t e s ;  M anu ,  Y a j h a v a l k y a ,  
H a r a d a ,  K a t y a y a n a ,  a n d  e v e n  o f  D h a r m a s u t r a s , He q u o t e s  m an y  
o f  t h e m ,  s u c h  a s  t h e  1 8  t i t l e s  o f  l a v ; ,  t h e  12  k i n d s  o f  s o n ,  
t h e  p e r i o d s  a  woman m u s t  w a i t  b e f o r e  r e - m a r r i a g e ,  r e g u l a t e d  
a c c o r d i n g  t o  t h e  c a u s e  o f  t h e  a b s e n c e  of  t h e i r  h u s b a n d s ^  t h e
o
p a r t i t i o n  o f . p r o p e r t y  among s o n s  o f  d i f f e r e n t  s t a t u s  b o r n  i n
T l 9 y ^ B 7 o • R * X. Vo 1 * 3 0  ( 1 9 4 9 )  285". ~  ~  ~
( 2 0 )  I * e *  39  p a g e s  o n l y  i n  t h e  E n g l i s h  t r a n s l a t i o n *
w e d l o c k ,  t h e  s e v e n  k i n d s  o f  s l a v e s . ,  t h e  v a r i o u s  k i n d s  o f  
i n c o m p e t e n t  w i t n e s s e s ,  t h e  r e d u p l i c a t i o n  o f  t h e  p u n i s h m e n t  
f o r  t h i s  o f f e n c e  i f  t w o  m en  a s s a u l t  a  s i n g l e  p e r s o n ,  e t c . ,  
w h i c h  a r e  s u b s t a n t i a l l y  t h e  same a s  i n  t h e  H i n d u  s a s t r a s  ( 2 1 ) .  
B u t  h e  c e r t a i n l y  e x a g g e r a t e s  w h e n  h e  c o n c l u d e s :  " T h e r e  a r e
i n d e e d  v e r y  f e w  p a s s a g e s  i n  W a g a ru  w h i c h  a r e  n o t  c l e a r l y  a n d  
d i s t i n c t l y  H i n d u  Law a s  c o n t a i n e d  i n  Manu a n d  o t h e r  a n c i e n t  
c o d e s . "  I t  c a n n o t  b e  d e n i e d  t h a t  t h e  W a r e r u  Code h a s  d r a w n  o n  
t h e  D h a m a s a s t r a s ,  e s p e c i a l l y  Manu,  a n d  Haijc la . T h i s  r e l a t i o n ­
s h i p  i s  e v i d e n t  f r o m  t h e  d i v i s i o n  o f  t h e  m a t t e r  i n t o  1 8  t i t l e s  
a n d  n e a r - i d e n t i t y  o f  a  n u m b e r  o f  t e x t s  ( 2 2 )  .  F o r  e x a m p l e  
Manu ( 2 3 )  s a y s ,
"A w a s h e r m a n  s h a l l  w a s h  t h e  c l o t h e s  o f  h i s  e m p l o y e r  g e n t l y  
o n  a  s m o o t h  b o a r d  o f  s a l a m a l i - w o o d  ! ( c o t t o n  t r e e ) ;  h e  s h a l l  n o t  
r e t u r n  t h e  c l o t h e s  o f  o n e  p e r s o n  f o r  t h o s e  o f  a n o t h e r ,  n o r  
a l l o w  a n y b o d y  t o  w e a r  t h e m . "
W a g a r u  ( 2 4 ) : -  " I f  w a s h e r m a n  w a s h  c l o t h e s  a f t e r  r e c e i v i n g  
h e r e ,  a n d  i n s t e a d  o f  w a s h i n g  t h e  c l o t h e s  o n  a  s m o o t h  p i e c e  o f  
w o o d ,  b e a t  t h e m  o n  a  r o u g h  p l a n k  a n d  t h e r e b y  t h e  c & o t h e s  g e t  
t o r n ,  t h e  s a i d  w a s h e r m a n  s h a l l  r e p l a c e  t h e  t o r n  c l o t h e s ;  i f  
t h e y  w e a r  t h e  c l o t h e s  a f t e r  w a s h i n g  t h e m ,  t h e i r  s h i r ©  s h a l l  b e  
f o r f e i t e d .  T h u s  h a s  t h e  R i s h i  Manu s a i d . " . ,
(£3-) J a F f t i f l e  P r i z e , 5 8 .
( 2 2 )  J a r d i n e ’T P r i z e ,  5 8 .
( 2 3 )  M anu,  V I I I ,  3 9 6 .
( 2 4 )  S e c . 5 2 .
And among t h e  r e f e r e n c e s  t o  c a s t e  i n  W a g a r u  t h e  f o l l o w i n g  
m ay b e  c i t e d  ( 2 5 )  : «
" i f  a  m an  c o m m i t s  a d u l t e r y  w i t h  a  woman o f  r o y a l  b l o o d ,  
t h e  c o m p e n s a t i o n  s h a l l  b e  f o u r  t i m e s  t h e  p r i c e  o f  t h e  w om an*s  
b o d y ;  i f  w i t h  a  B r a h m i n  woman, t h r e e  t i m e s ;  i f  w i t h  a  K s h e t r y a  
woman ( a  c u l t i v a t o r * s  w i f e )  o n c e .  T h u s  h a v e  t h e  t e a c h e r s  o f  
o l d  p o i n t e d  o u t . "
B u t  F o r c h h a m m e r  p o i n t s  o u t  t h e  a l m o s t  c o m p l e t e  a b s e n c e  
i n  t h e  W a r e r u  Code  o f  a n y  r e l i g i o u s  f e a t u r e .  . H a r d l y  a  t r a c e  
o f  B r a h m a n i c a l  t e a c h i n g  i s  v i s i b l e .  " T h e  W a g a r u  m e n t i o n s  
n e i t h e r  B r a h m a ,  n o r  t h e  V e d a s ,  n o r  t h e  s a c r i f i c i a l  f i r e  n o r  
a n y  p o i n t  d e n o t i n g  t h e  i n f l u e n c e  o f  B r a h m a n s  a n d  o f  c i v i l  a n d  
r e l i g i o u s  I n s t i t u t i o n s  p e c u l i a r  t o  B r a h m a n i c a l  I n d i a "  ( 2 6 ) .
"T h e  f i e l d  o f  W a g a r u  I s  s u f f i c i e n t  t o  e x p l a i n  t h i s  s t r i k i n g  
d i f f e r e n c e  f r o m  t h e  H in d u  D h a m a s h a s t r a s . T h e y  g e n e r a l l y  
c o n s i s t  o f  t h r e e  p a r t s ,  a c a r a  ( s a c r e d  c u s t o m ) ,  v y a v a h a r a  ( c i v i l  
l a w ) a n d  p r a y a s c i t t a  ( p e n a n c e s ) ,  b u t  t h e  W a r e r u  d e a l s  o n l y  w i t h  
e s s e n t i a l l y  j u r i d i c a l  m a t t e r s  c o m i n g  u n d e r  t h e  s e c o n d  h e a d ,  
w h i c h ,  e v e n  i n  H i n d u  i s  a l r e a d y  n e a r l y  f r e e  f r o m
r e l i g i o u s  I n f l u e n c e .  I t  I s ,  n e v e r t h e l e s s ,  r e m a r k a b l e  t h a t  t h e  
a u t h o r  o f  t h e  W a r e r u  C o d e ,  o r  r a t h e r  o f  t h e  o r i g i n a l  
M anudham m aBa& tham, d i d  n o t  a t t e m p t  t o  s u b s t i t u t e  f o r  t h e  tw o  
o t h e r  p a r t s ,  v i z . ,  H o l y  c u s t o m  a n d  p e n a n c e s  o f  t h e  s a s t r a s ,  
c o r r e s p o n d i n g  r u l e s  o f  t h e  B u d d h i s t  C a n o n . "  M o r e o v e r ,  t h e
( 2 5 )  S e c . 5 2 .
( 2 6 )  J a r d i n e  P r i z e ,  5 8 .
B u d d h i s t  e l e m e n t ,  a s  Forchham m er a l s o  n o t i c e d ,  i s  a l m o s t  
c o m p l e t e l y  a b s e n t  f ro m  t h i s  Dhammasatham w h ic h  b e g i n s  w i t h  a  
p r a y e r  t o  t h e  T h re e  J e w e l s .  No p r o v i s i o n  i n  i t  i s  f o u n d e d  
upon a d i c t u m  a t t r i b u t e d  t o  t h e  Buddha; I t  d o e s  no t  c l a i m  t h e  
a u t h o r i t y  o f  t h e  B u d d h i s t  Dh&rma, t h e  Good Law* The W are ru  
Code, a c c o r d i n g  t o  Forchham m er i s  a p u r e l y  c i v i l  o r  l a y  c o d e .  
What i s  t h e  o r i g i n  o f  t h e  - Manu -  dhamm a s a t  t  ham on w h ich  t h e  
W are ru  Code i s  b a s e d ?  Forchhammer n o t i c e s  t h a t  t h e  P a l i  
q u o t a t i o n s  r e c o r d e d  i n  i t  a r e  n o t  mere  t r a n s l a t i o n s  o f  t h e  
Hindu C o d e s .  The a u t h o r  o f t e n  u s e s  a t e r m i n o l o g y  o f  h i s  own. 
He a d o p t s  Manu*s 18 t i t l e s  w h ic h  he c a l l s  r o o t s  ( m u l l a ) ,  and  
n o t  r o u t e  ( m a r g a ) ,  i n  o r d e r  p e r h a p s  t o  a v o i d  a  c o n f u s i o n  w i t h  
B u d d h i s t  t e r m i n o l o g y ,  i . e .  w i t h  t h e  a r l y a  a t t h a n g i k a  magga 
( n o b l e  e i g h t  f o l d  p a t h s ) . He d o e s  n o t  f e e l  h i m s e l f  bo u n d  
t o  f o l l o w  Manu when d e t e r m i n i n g  t h e  o r d e r  i n  w h ich  he  s e t s  
o u t  h i s  m a t e r i a l , a n d  t i l e  names he g i v e s  t o  h i s  s u b j e c t s  a r e  
n o t  a l w a y s  m ere  t r a n s c r i p t i o n s  i n  P a l i  o f  t h e  S a n s k r i t  
t e c h n i c a l  t e r m s .  Fo rchham m er  t h e r e f o r e  c o n c l u d e s  t h a t  t h e
t
DhammasatjJiam known t o  u s  t h r o u g h  t h e  W are ru  Code i s  an  o r i g i n a l  
p i e c e  o f  work* He e x p l a i n s  t h e  o b v i o u s  k i n s h i p  w i t h  t h e  
D h a r m a s a s t r a s  by  t h e  a s s u m p t i o n  t h a t  I t s  a u t h o r  u t i l i z e d  t h e '  
same s o u r c e  a s  t h e  a u t h o r  o f  S m fi t is ,  i . e .  H indu cu s to m  b e f o r e  
t h e  t r i u m p h  o f  N eo-B rahm an ism .  He s e e s  I n  t h e  p r o v i s i o n  o f  
t h e  W a re ru  Code a r e f l e c t i o n  o f  t h e  p o l i t i c a l  a n d  s o c i a l  
c o n d i t i o n s  a s  e x i s t i n g  i n  I n d i a  "when Buddhism was p r e v a i l i n g
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t h r o u g h o u t  t h e  P e n i n s u l a . "  " i t  w o u l d  b e  s t r a n g e " ,  h e  s a y s ,
" i f  B u d d h i s t i c  I n d i a ,  w h i c h  c u l t i v a t e d  e v e r y  b r a n c h  o f  l e a r n i n g ,
d e v e l o p e d  t h e  m i g h t i e s t  a n d  m o s t  e x t e n s i v e  n a t t v c e  e m p i r e s ,  a n d
c o v e r e d  t h e  l a n d  w i t h  a r c h i t e c t u r e s  o f  w o n d e r f u l  a n d  s t u p e n d o u s
m a g n i t u d e ,  s h o u l d  h a v e  l e f t  u s  no  r e c o r d  o f  i t s  c i v i l
i n s t i t u t i o n " f U W o  h e  a s s u m e s  t h a t  t h e  W a r e r u  - Code d e r i v e s  f r o m
a  B u d d h i s t  c i v i l  c o d e  w h i c h  e m a n a t e s  f r o m  a  B u d d h i s t  M&nava
s c h o o l  i n  I n d i a ,  s e t t i n g  o u t  m o r e  c l o s e l y  t h e  o r i g i n a l  t e a c h i n g
o f  t h e  H i n d u  j u r i s t s  t h a n  t h e  s u b s e q u e n t  B r a h m a n i c a l  c o d e s .
H o w e v e r ,  a s  o n e  w o u l d  b e  s u r p r i s e d  t h a t  s u c h  a  w o r k  w o u l d  h a v e
r e m a i n e d  t o t a l l y  u n k n o w n  t o  t h e  g r e a t  c o m m e n t a t o r s  o f  t h e
B u d d h i s t  San-on,  s u c h  a s  B u d d h a g h o s a ,  D h a m m a p a l a ,  V a j i r a b u d d h a
a n d  B u d d h a d a t t a ,  h e  i s  c o m p e l l e d ,  w h e n  h e  t r i e s  t o  a s s i g n  i t
a  d a t e ,  t o  g o  b a c k  a t  l e a s t  t o  t h e  $ t h  c e n t u r y .  " F u r t h e r
r e s e a r c h e s " ,  h e  s a y s ,  " w i l l  p r o b a b l y  f i x  t h e  s e v e n t h ,  e i g h t h
a n d  n i n t h  c e n t u r i e s  a s  t h e  p e r i o d  o f  t h e  r i s e  a n d  d e v e l o p m e n t
c m ;*
o f  t h e  B u d d h i s t  l a w  o f  M a n u .  H in d u  C o l o n i e s  s e t t l e d  i n  P e g u  
w e r e  g o v e r n e d  b y  t h a t  l a w .  C o d e s  cam e t o  t h e m  f r o m  C e y l o n ,  
o r  m o r e  p r o b a b l y  Kang I ,  b e c a u s e  o f  I t s  c u l t u r a l  r o l e  a n d  o f  t h e  
e a r l y  r e l a t i o n s  e s t a b l i s h e d  b e t w e e n  t h e  D e k k a n  a n d  P e g u .
The  n a t i v e s  o f  P e g u ,  v i z . ,  t h e  M ons ,  b e c a m e  a c q u a i n t e d  w i t h  
t h e m .  T h e i r  m o n a s t e r i e s  w e r e  t h e  d e p o s i t o r i e s  o f  l e a r n i n g ;  
D h a m m a v i l l a s a ,  a n d  a  c e n t u r y  l a t e r  t h e  p r i e s t  whom W a r e r u  
c o n s u l t e d  h a d  o n l y  t o  s e a r c h  t h e i r  l i b r a r i e s  t o  f i n d  o u t  t h e
Code w h i c h  t h e  c o u n t r y  n e e d e d .
C2£W)j £\ Fe>rcKkauh9»i(2rf' 'H}w
I W , 6 3  ' *
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F o r c h h a m m e r  ( s  I n g e n i o u s  h y p o t h e s i s  c a l l s  f o r  c a r e f u l  ,
c o n s i d e r a t i o n }  i f  t h e r e  i s  a  r e a s o n a b l e  p r o b a b i l i t y  o f  i t  
b e i n g  c o r r e c t ,  W a r e r u  w i l l  b e  a  w o r k  o f  i m p o r t a n c e  f o r  t h e  
h i s t o r i a n  o f  t h e  H in d u  l a w .
B u t  t h o u g h  i t  h a s  b e e n  a c c e p t e d  w i t h  r e s e r v a t i o n  b y  
J u l i u s  J o l l y  ( 2 7 )  a n d  M .M .Bode  ( 2 8 )  a s  u a n  i n t e r e s t i n g  
c o n j e c t u r e ' S  t h e  p r o b a b i l i t i e s  a r e  a g a i n s t  i t .  I t  i s  u n ­
n e c e s s a r y  t o  I n s i s t  u p o n  t h e  u n l i k e l i h o o d  o f  t h e  e x i s t e n c e  
o f  a  B u d d h i s t  M a n a v a  s c h o o l  vrtxos© t r a d i t i o n s  s u r v i v e d  t i l l
i
t h e  ^ t h  o r  9 t h  c e n t u r y .  As L i n g a t  h a s  s a i d ,  p u t t i n g  a s i d e  t h e
s t i l l  d i s p u t e d  q u e s t i o n  o f  t h e  e x i s t e n c e  o f  a  M a n a v a  D h a r m a s u t r a
p r i o r  t o  t h e  Code  o f  Manu,  t h o s e  w ho ,  f o l l o w i n g . B i i h l e r ,  r e l a t e
t h e  M a n u s m r t i  t o  a n  o l d  M a n a v a  s c h o o l ,  h a v e  i n  m i n d  a  c a r a n a ,
a  V e d i c  s c h o o l  c o n n e c t e d  w i t h  a  s a m h i t a  o f  t h e  B l a c k  Y a j u r v e d a .
cJo i
S u c h  a  s c h o o l  h a s  n o t h i n g  t o ^ w i t h  B u d d h i s m ,  B e s i d e s ,  e v e n  I
i f  t h e  w r i t i n g  o f  t h e  M a n u d h a m m a s a t t h a m  i s  p u t  b a c k  t o  t h e  " j
7 t h - 9 t h  c e n t u r i e s ,  t h e  c o m p l e t e  s i l e n c e  o f  l a t e  P a l i  l i t e r a t u r e  
p o i n t s  t o  t h e  I n e v i t a b l e  c o n c l u s i o n  t h a t  no  s u c h  w o r k  a s  ;
F o r c h h a m m e r  a s s u m e s  c o u l d  h a v e  b e e n  g e n e r a l l y  kn ow n  ( 2 9 ) .  i
- ■ i
S i n c e  F o r c h h a m m e r  p u b l i s h e d  h i s  b o o k ,  n o  s u c h  D h a m m a s a t t h a m  j
i
h a s  b e e n  f o u n d  I n  I n d i a  o r  i n  C e y l o n ,  T h e  w o r d  *d h a m m a s a t t h a m *  j
( 2 7 )  J . J o l l y ,  H in d u  Law a n d  C u s t o m , 9 1 - 9 3 ,
( 2 8 )  M .M .B o d e , " T H e  P a l i  L i t e r a t u r e  o f  B u r m a ,  8 6 .  ! 
( 3 9 )  R . L i n g a t ,  tgfie 'B u d d h i s t '  M i n u ; ' ~ E 7 U 7 R 7 r r ^ o l . 3 0  ( 1 9 4 9 )  28*7
m e a n i n g  a  B u d d h i s t  Code o f  c i v i l  l a w  i s  n o t  f o u n d  i n  t h e  P a l i  
d i c t i o n a r i e s .  ( 3 0 ) .  A l l  t h e  D h a m m a s a t t h a m s  we know came f r o m  
P e g u  o r  B u r m a .  A l l  t h e s e  f a c t s  s p e a k  i n  f a v o u r  o f  t h e  p u r e l y  
l o c a l  i m p o r t a n c e  o f  t h e  D h a m m a s a t th a m  l i t e r a t u r e .
M o r e o v e r ,  a  g o o d  d e a l  o f  n a i v e t y ,  o r  o f  b o l d n e s s ,  i s  n e e d e d  
t o  s e e  i n  t h e  p r o v i s i o n s  o f  t h e  W a r e r u  C o d e ,  a  r e f l e c t i o n  o f  
t h e  s o c i a l  c o n d i t i o n s  a s  e x i s t i n g  i n  I n d i a  a t  A s o k a ’ s t i m e  o r  
e v e n  i n  t h e  7 t h  t o  9 t h  c e n t u r i e s .  The  c o d e  i s  c l e a r  a n d  w e l l  
a r r a n g e d ,  b u t  i t s  r u l e s  a r e  e x p r e s s e d  I n  s h a r p  s e n t e n c e s  w i t h ­
o u t  a n y  n u a n c e s .  I t  i s  t r u e  t h e y  show no  c o n f l i c t  o f  o p i n i o n s ,  
a s  s m r i t i s  d o .  B u t  t h e y  a l s o  know n o t h i n g  o f  t h e  s m r t i s  
e l a b o i >a t e  d i s c r i m i n a t i o n s .  T h e y  a r e  H i n d u  Law, b u t  r e d u c e d  t o  
a  c o l l e c t i o n  o f  e l e m e n t a r y  r u l e s  j u d i c i o u s l y  s e l e c t e d  s o  a s  t o  
b e  e a s i l y  u n d e r s t o o d  a n d  u s e d  b y  u n i j f o r m e d  j u d g e s ,  u n a c q u a i n t e d , 
w i t h  t h e  s u b t l e t i e s  o f  I n d i a n  d i a l e c t i c s .  C o m p a r e d  w i t h  t h e  
s m r t i s ,  t h e  W a r e r u  Code i s  i n  a  so m e w h a t  s i m i l a r  p o s i t i o n  t o  
t h a t  o f  t h e  S e n t e n c e s  o f  P a u l  w i t h  r e s p e c t  t o  t h e  g e n u i n e  w o r k s  
o f  t h e  g r e a t  Roman J u r i s c o n s u l t .  B e s i d e s ,  t h i s  c o d e  i s  n o t  
w h o l l y  I n d i a n ,  a n d  t h e  p a r t s  o f  i t  w h i c h  a r e  n o t  I n d i a n  c l e a r l y  
b e t r a y  a  s t i l l  l o w  s t a g e  o f  c i v i l i s a t i o n .  Many p r o v i s i o n s  
sho w  t h a t  t h e  W a r e r u  Code w a s  c o m p o s e d  f o r  a  p o p u l a t i o n  w i t h  
p r i m i t i v e  c u s t o m s  g r e a t l y  d i f f e r e n t  f r o m  t h o s e  o f  I n d i a .
( 5 0 )  R . L i n g a t ,  The  B u d d h i s t  Manu, B . 0 . R . 1 ,  V o l . 3 0  ( 1 9 4 9 )  2 8 8 .
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T he  c o n t r a s t  i s  p a r t i c u l a r l y  s t r i k i n g  i n  t h e  r u l e s  o f  l a w  
r e l a t i n g  t o  t h e  f a m i l y .  W h e r e a s  t h e  I n d i a n  f a m i l y  i s  
p a t r i a r c h a l ,  i n  W a g a r u  t h e  s p o u s e s  f o r m  a  d i s t i n c t  c e l l ,  h a v i n g  
i t s  own p r o p e r t y ,  d i v i s i b l e  b e t w e e n  t h e  s p o u s e s  o n  d i v o r c e  ( 3 1 ) .  
T h e  l a w  o f  m a r r i a g e  r e c o g n i s e s  c o m m u n i t y  o f  p r o p e r t y  a n d  g i v e s  
t h e  w i f e  r i g h t s  a l m o s t  e q u a l  t o  t h o s e  o f  h e r  h u s b a n d ,  i n s t i t u t ­
i o n s  c o m p l e t e l y  r e p u g n a n t  t o  t h o s e  s e t  o u t  i n  t h e  f l h a r m a s a s t r a s  
( 3 2 ) .  M a r r i a g e  i s  e a s i l y  d i s s o l v e d ,  n o t  o n l y  b y  t h e  m u t u a l  
c o n s e n t  o f  t h e  s p o u s e s ,  b u t  a l s o  a t  t h e  u n i l a t e r a l  d e s i r e  o f  
e i t h e r ,  w h e t h e r  h u s b a n d  o r  w i f e  ( 3 3 ) .  T h e r e  i s  no  i m p e d i m e n t  
t o  r e - m a r r i a g e .  I n  a d d i t i o n - t o  t h e  c h i e f  w i f e ,  a  m an  m ay  h a v e
w i v e s  o f  i n f e r i o r  s t a t u s  ( 3 4 ) .  A l l  t h i s  p l u n g e s  u s  i n t o  a n
fA u s t r o - a s i a t i c  a t m o s p h e r e  e n t i r e l y  d i f f e r e n t  f r o m  t h a t  i n  
t h e  c o n t i n e n t  o f  I n d i a .  I t  i s  I m p o s s i b l e  t o  s e e  I n  t h i s  b o o k  
a n y t h i n g  e l s e  t h a n  a  Mon C o d e ,  w r i t t e n  b y  Mons f o r  t h e  u s e  o f  
M o n s .
I f  we a b a n d o n  F o r c h h a m m e r *s h y p o t h e s i s ,  a n d  l o o k  u p o n  
W a g a r u  a s  a  w o r k  o f  l o c a l  I m p o r t a n c e ,  i t  i s  e a s y  t o  a c c o u n t  f o r  
t h e  o r i g i n  o f  l i t e r a t u r e ' o f  t h i s  t y p e .  T h e  H in d u  c o l o n i e s  
who h a d ,  s e t t l e d  i n  R a m a n | t d e s a  h a d  c o n t i n u e d  t o  o b s e r v e  t h e i r
own l a w s .  T h e i r  B r a h m a n s  a d m i n i s t e r e d  j u s t i c e  a n d  d e c i d e d
TST) W a g a r u ,  S e c t i o n s  4 2 ,  4 3 ,  4 4 7  '
( 3 2 )  W a g a r u ,  S e c .  7 ,  8 .
( 3 3 )  W a g a r u ,  S e c .  3 3 ,  42*
( 3 4 )  W a g a r u ,  S e c . 1 6 .
c a s e s  a c c o r d i n g  t o  t h e  r u l e s  o f  D h a r m a s a s t r a s * When B u d d h i s m
b e c a m e  t h e  p r e v a l e n t  r e l i g i o n  among t h e m ,  n o t h i n g  w as  c h a n g e g  
w i t h  r e g a r d  t o  t h e  c o n d i t i o n  o f  l a y m e n j  t h e y  c o n t i n u e d  t o  b e  
s u b j e c t  t o  t h e  s e c u l a r  l a w ,  v i s *  t h e  l a w  o f  M anu ,  B u d d h i s t  
c o m m u n i t i e s  e n j o y e d  m o r e  f r e e d o m  a n d  s e c u r i t y ,  a n d  w e r e  a b l e  
t o  l i v e  w i t h o u t  h i n d r a n c e  a c c o r d i n g  t o  V i n a y a  r u l e s *  As t i m e  
w e n t  o n  H i n d u  i n f l u e n c e  w a s  f e l t  m o re  a n d  m o r e  among t h e  n a t i v e  
Mon p o p u l a t i o n .  T h e y  w e r e  h i t h e r t o  g o v e r n e d  b y  t h e i r  own 
c u s t o m ,  w h i c h  a  l o n g  c o n t a c t  w i t h  H i n d u  c i v i l i s a t i o n  h a d  
p r o b a b l y  i m p r o v e d ,  b u t  t h e y  h a d  n o  w r i t t e n  l a w .  T h i s  s t a t e  
o f  t h i n g s  m ay  h a v e  l a s t e d  f o r  a  l o n g  t i m e ,  a n d  i t  i s  l i k e l y  
t h a t ,  i n  c o n f o r m i t y  w i t h  B u r m e s e  t r a d i t i o n s ,  t h e  f i r s t  Dhamma- 
s a t t h a m  w a s  c o m p o s e d  a t  P a g a n ,  d u r i n g  t h e  p e r i o d  w h e n  a  l o c a l .  
P a l i  l i t e r a t u r e  came i n t o  e x i s t e n c e ,  i . e .  a f t e r  K i n g  A n a w r a t h a f s  
r e i g n .  T h e n ,  a s  i n  J a v a  d u r i n g  A i r l a n g g a ! s  r e i g n  o r  t h e  
M a j o p a h i t  E m p i r e ,  t h e  Mon B u r m e s e  p o p u l a t i o n  h a v i n g  b e e n  l o n g  
H i n d u i a e d ,  w a n t e d  t o  h a v e  t h e i r  own c o d e  o f  l a w s .  T he  n e e d  
w a s  f e l t  m o r e  a c u t e l y  s i n c e  t h e  w h o l e  p o p u l a t i o n  p r o f e s s e d  o n l y  
H i m a y a n i s m ,  a n d  h a d  no  r e a s o n s  t o  a c c e p t  t h e  t e a c h i n g  o f  t h e  
D h a r m a s a s t r a s ,  t h e  a u t h o r i t y  o f  w h i c h  i s  b a s e d  u p o n  t h e  V e d a s .
i
The  H in d u  c o l o n i e s  h a d  f o r  a  l o n g  t i m e  m i n g l e d  w i t h  t h e  n a t i v e  
p o p u l a t i o n .  T h e  Mon p r i e s t s ,  who w e r e  e n t r u s t e d  w i t h  t h e  t a s k  
o f  p r e p a r i n g  a  c o d e  o f  l a w s ,  d i d  n o t  u n e a r t h  a  M a n u d h a m m a s a t t h a m  
t h a t  h a d  come f r o m  I n d i a  o r  C e y l o n .  I t  w a s  a  p i e c e  o f  o r i g i n a l
1 3 4 .
w r i t i n g  m o d e l l e d  o n  t h e  B r a h m a n i c a l  c o d e s  o r ,  m o r e  p r o b a b l y ,  
some t r e a t i s e  i n  u s e  i n  t h e  P e k k a n  w h i c h  h a d  b e e n  i n t r o d u c e d  
b y  t h e  H i n d u  i m m i g r a n t s ,  a n d  p e r h a p s  s t i l l  r e f e r r e d  t o  b y  t h e  
j u d g e s  o f  t h a t  t i m e .  F o r ,  t h e  V y a v a h a r a ,  t h a t  p a r t  o f  t h e  
B r a h m a n i c a l  c o d e s  w h i c h  d e a l s  e s p e c i a l l y  w i t h  c i v i l  p r o c e d u r e ,  
i s  s u b s t a n t i a l l y  a  t e c h n i c a l  h a n d b o o k ,  u n r e l a t e d  t o  t h e  
B r a h m a n i c a l  s p e c u l a t i o n s  a b o u t  P h a r m a ,  a n d  i t  i s  f r o m  t h i s  
p a r t  a l o n e ,  a s  h a s  b e e n  m e n t i o n e d ,  t h a t  t h e  a u t h o r s  o f  t h e  
W a r e r u  Code h a v e  b o r r o w e d  m a t e r i a l s .  T h e i r  t a s k  o f  d e -  
B r a h m a n i s i n g  t h e  H i n d u  c o d e s  d i d  n o t  t h e r e f o r e  e n c o u n t e r  g r e a t  
d i f f i c u l t y .  I t  w a s  f a c i l i t a t e d  b y  t h e  w o r k  a l r e a d y  a c c o m p l i s h e d  
b y  t h e  H i n d u s  t h e m s e l v e s  I n  t h a t  b r a n c h  o f  t e a c h i n g  w h i c h ,  
t h e  W a r & d a - s m r t i ,  h a d  s e p a r a t e d  f r o m  t h e  t w o  o t h e r  p a r t s ,  . 
p u r e l y  r e l i g i o u s ,  o f  t h e  D h a r m a s a s t r a s *  T h e y  n o t  o n l y  
l a i c i s e d  t h e  c o d e 5  t h e y  o m i t t e d  r u l e s  w h i c h  d i d  n o t  a g r e e  
w i t h  t h e  e s t a b l i s h e d  u s a g e s  o f  t h e i r  c o u n t r y ;  t h e i r  own 
c u s t o m a r y  r u l e s  t h e y  s u b s t i t u t e d .  T h i s  a d a p t a t i o n  r e s u l t e d  
i n  a  w o r k  u n d o u b t e d l y  w o r t h y  o f  p r a i s e ,  w h i c h  o f t e n  sh o w s  a  
k e e n  u n d e r s t a n d i n g  o f  l a w ,  b u t  w h i c h  w a s  n o t  b e y o n d  t h e  p o w e r s  
o f  l e a r n e d  m o n k s ,  g i f t e d  w i t h  a  l e g a l  s e n s e  ( 3 5 ) .
i  .. '
The l a c k  o f  B u d d h i s t  i n f l u e n c e  i n  t h e  M a n u d h a m m a s a th a m■ »\
a n d  i t s  n e u t r a l i t y  i n  r e g a r d  t o  r e l i g i o n ,  m ay  b e  e a s i l y  e x ­
p l a i n e d .  T h e  s o u r c e s  f r o m  w h i c h  i t s  a u t h o r s  d r e w  t h e i r .
( 3 5 )  R .  L i n g a t ,  T he  B u d d h i s t  M anu ,  A . B . O . R . I .  ( 1 9 4 9 )  V o l . 3 0 ,
- 2 8 9 .
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m a t e r i a l s  w e r e  n o t  B u d d h i s t ,  e x c e p t  I n  t h e  r a r e  I n s t a n c e s  * 
w h e n  n a t i v e  c u s t o m  h a d  b e e n  I n f l u e n c e d  b y  B u d d h i s t  m o r a l s . ,
I t  m ay  b e  a  m a t t e r  o f  s u r p r i s e  t h a t  t h e y  d i d  n o t  q u o t e  f r o m  t h e  
B u d d h i s t  s c r i p t u r e s ; o f  w h i c h  t h e y  w e r e  s u r e l y  c o n v e r s a n t *  T he  
p r o b a b l e  r e a s o n  i s  t h a t  t h e  G a u ta m a  l a i d  down n o  r u l e s  o f  C i v i l  
Law f o r  h i s  f o l l o w e r s .  H i s t o r y  a n d  t r a d i t i o n  s u g g e s t  t h a t  h e  
w a s  p a r t i c u l a r l y  c a r e f u l  n o t  t o  g i v e  o f f e n c e  t o  t h e  C i v i l  
O f f i c i a l s  o f  I n d i a  a n d  w a s ^ o n t e n t  ■ t h a t ,  i n  s o  f a r  a s  h i s  
f o l l o w e r s  n e e d e d  r u l e s  o f  C i v i l  Law,  t h e y  s h o u l d  f o l l o w  t h o s e  
o f  t h e  l o c a l i t y  i n  w h i c h  t h e y  l i v e d .  Of c o u r s e  i t  i s  p o s s i b l e  
t o  d e d u c e  l e g a l  p r e c e p t s  f r o m  t h e  p r i n c i p l e s  a n d  r u l e s  o f  
c o n d u c t  l a i d  d o w n  i n  t h e  t e a c h i n g s  o f  t h e  B u d d h a .  B u t  t h e s e  
a r e  s c a t t e r e d -  h e r e  • a n d  t h e r e  t h r o u g h o u t  t h e  l e n g t h ' o f  t h e  
c a n o n i c a l  b o o k s  a n d  c o m m e n t a r i e s ;  t h e y  a r e  n o w h e r e  c o l l e c t e d  
a n d  a r r a n g e d  I n  a ? m e t h o d i c a l  m a n n e r .  T h e y  c o v e r  b u t  a  s m a l l  
p a r t  o f  t h e  s p h e r e  o f  l a w .  I t  w o u l d  i n v o l v e  l o n g  a n d  p a t i e n t  
w o r k  t o  b u i l d  up  a  c o r p u s  j u $ i s  f r o m  t h e m .  M o r e o v e r ,  I t  i s  
l i k e l y  t h a t  t h e  a u t h o r s  o f  t h e  M a h u d h a m m a s a t t h a m  c o n s i d e r e d  
t h e  l a w  o f  Manu a s  t h e  l av /  s t i l l  a p p l y i n g  t o  t h e  l a i t y ,  a n d  
t h e y  d i d  n o t  t h i n k  o f  u s i n g  o t h e r  s o u r c e s  t h a n  D h a r m a s a j t r a s  ( 3 6 ) .
B u t ,  a s  s o o n  a s  t h e i r  t a s k  w as  c o m p l e t e d ,  t h e y  w e r5© f a c e d
w i t h  a  v e r y  d i f f i c u l t  p rob lem -*  I n  c o m p o s i n g  t h e i r  Dhamma-
( 3 6 )  R." L I n g a t ,  E v o l u t i o n  o f  L a w - i n  B urm a  a n d  S i a m ,  The 
; , J o u r n a l  o f  t l i e  S la m  S o c i e t y “X r 9 ’50)  1 6 *
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s a h h a m ,  t h e y  h a d  e v i d e n t l y  i n t e n d e d  t o  s u b s t i t u t e  for* t h e  
B r a h m a n i c a l  c o d e s  a  w o r k  c a r r y i n g  t h e  sam e w e i g h t ,  a n d  a b l e  
t o  f u l f i l  i n  t h e  M o n - B u r m e s e  s o c i e t y  t h e  sam e  p u r p o s e s  a s  t h e  
B r a h m a n i c a l  c o d e s  h a d  d o n e  i n  I n d i a .  B u t  i n  I n d i a  t h e  
B r a h m a n i c a l  codes w e r e  a u th o r i t a t iv e  b e c a u s e  t h e y  w e r e  r e g a r d e d  
a s  a  p a r t  o f  t h e  s m r t i ;  t h e  s a c r e d  t r a d i t i o n .  T h e y  p r o c l a i m e d  
t h e  Transcendent l a w  a s  I t  h a d  b e e n  t a u g h t  b y  B r a h m a ,  t h e  s e l f  
E x i s t e n t  B e i n g ,  t o  Manu b y  whom i t  w as  s u b s e q u e n t l y  r e v e a l e d  
t o  H o l y  R ish is  I n  o r d e r  t h a t  t h e y  m i g h t  p r o c l a i m  I t  i n  t h e i r  
t u r n  a n d  i n s t r u c t  m e n - a b o u t  t h e i r  d u t i e s .  I t  w a s  t o  t h i s  
d i v i n e  r e v e l a t i o n  a n d  t o  t h i s  s a c r e d  t r a d i t i o n  t h a t  t h e  p r e c e p t s  
o f  t h e  D h a r m a s a s t r a s  owed t h e i r  e v e r l a s t i n g  p o w e r  o v e r  men*
W hat  a u t h o r i t y  c o u l d  t h e s e  p r e c e p t s  c l a i m ,  o n c e  t h e y  w e r e  I s o l a t e d  
f r o m  t h e i r  B r a h m a n i c a l  s u r r o u n d i n g s ,  s e v e r e d  f r o m  t h e i r  r e l i g i o u s  
f o u n d a t i o n s ?  As t h e y  w e r e  n o t  t a k e n  f r o m  t h e  B u d d h i s t  
s c r i p t u r e s ,  t h e y  c o u l d  n o t  r e l y  u p o n  t h e  a u t h o r i t y  o f  B u d d h a ' s
t o o  a u d a c i o u s  t o  a  m o n a s t i c  w r i t e r .  He w o u l d  b e  a n x i o u s  t o  
r e t a i n  t h e  m a g i c  name o f  M anu,  w h i c h  w a s  t o o  c l o s e l y  c o n n e c t e d  
i n  t h e  I n d i a n  w o r l d  w i t h  t h e  r e v e l a t i o n  o f  l a v /  t o  be  p u t  a s i d e  
w i t h o u t  d e t r i m e n t a l  e f f e c t  ( 3 7 ) .  U n f o r t u n a t e l y  Manu I s  h a r d l y  
r e f e r r e d  t o  i n  t h e  P a l i  l i t e r a t u r e .
a p o c r y p h a l  ^
The f o r g i n g  o f  a n  a p # # ^ % ^ m e u t t a  p r o b a b l y  a p p e a r e dt e a c h i n g
A p o c ry p h a l s u t t a
( 3 7 )  R .  L i n g a t ,  T h e  B u d d h i s t  Manu, A . B . O . R . I . ( 1 9 4 9 )  V o l . 3 0 ,
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u t t  s? S u t ta s  o r  d is c o u r s e s  w h ic h  have hot  
come down fro m  Buddha o r  h is  d i s c i p l e ;  
S u t ta s  o f  d o u b t fu l  a u t h e n t i c i t y . " " " " .......
I n  o r d e r  t o  s u p p o r t  a  c l a i m  t o  d i v i n e  a u t h o r i t y  
c o m p a r a b l e  t o  t h a t  e n j o y e d  b y  t h e  s a s s t r a s ,  t h e  B u d d h i s t  j u r i s t s  
I n v e n t e d  a  c u r i o u s  s t o r y  w h i c h  h a s  m ade  a  s t r o n g  a p p e a l  t o  t h e  
B u d d h i s t  p e o p l e s  o f  I n d o - C h i n a ,  f o r  i t  i s  f o u n d  a s  a  p r e a m b l e  
t o  e v e r y  s p e c i m e n  o f  D h a m m a s a t th a m  l i t e r a t u r e .  T h e y  f i r s t  
b o r r o w e d  f z ’om t h e  B u d d h i s t  s c r i p t u r e s  t h e  w e l l - k n o w n  l e g e n d  o f  
K i n g  M a h a s a m m a t a ,  who w a s  a  B o d h l s a t t v a  w h e n  t h e  o r i g i n a l  
i n h a b i t a n t s  o f  t h e  w o r l d  I n v i t e d  h im  t o  b e c o m e  t h e i r  r u l e r .
T h e y  a d d e d  t o  t h i s  l e g e n d  t h e  s t o r y  t h a t  K i n g  M a h a s a m m a ta  h a d  
f o r  h i s  c o u n c i l l o r  a  n o b l e m a n  c a l l e d  M anu ,  w e l l - v e r s e d  i n  l a w .  
A t h t h e  K i n g ' s  r e q u e s t ,  M anu ,  a f t e r  h a v i n g  o b t a i n e d  s u p e r n a t u r a l  
p o w e r s ,  r o s e  i n t o  t h e  e x p a n s e  o f  h e a v e n ,  a n d  h a v i n g  a r r i v e d  a t  
t h e  b o u n d a r y  w a l l  o f  t h e  w o r l d ,  h e  t h e r e  saw  a l l  t h e  l e g a l  
p r e c e p t s  c a r v e d  i n  l a r g e  l e t t e r s ,  t h e  s i ^ e  o f  a  f u l l - g r o w n  c o w .
He c o m m i t t e d  t h e m  t o  m e m o ry ,  a n d ,  o n  h i s  r e t u r n ,  c o m m u n i c a t e d  
t h e m  t o  K i n g  M a h a s a m m a t a .  S u c h  i s  t h e  o r i g i n  g i v e n  b y  t h e  
l e a r n e d  a u t h o r s  t o  t h e  p r e s c r i p t i o n s  c o n t a i n e d  i n  t h e i r  b o o k s ,  |
a n d  h e n c e  t h e  name o f  M a n u d h a m m a s a t t h a m  t h e y  a l l  b e a r  ( 3 8 ) .
T h e i r  i n t e n t i o n  i n  i n v e n t i n g  t h a t  s t o r y  I s  c l e a r .  T h e y  . 
a i m e d  a t  g i v i n g  t o  t h e  p r e c e p t s  o f  t h e i r  D h a m m a s a t t h a m s  t h e  
same a u t h o r i t y  a s  t h a t  e n j o y e d  b y  t h e  p r e c e p t s  o f  D h a r m a s a s t r a s ,
}
i
i . e .  t o  p r e s e n t  t h e m  a s  t h e  e x p r e s s i o n  o f  a n  I m m u t a b l e  Law 
w h i c h  e v e n  a  k i n g  l i k e  M a h a s a m m a ta  m u s t  o b s e r v e ,  i f  t r u e  j u s t i c e  
w a s  t o  r e i g n  i n  h i s  k i n g d o m .  D h a m m a s a t t h a m s  w o u l d  b e ,  a s  ji
( 3 8 )  F o r c h h a m m e r 1 s  t r a n s l a t i o n .  1 .  j
D h a r m a s a s t r a s  w e r e ,  b o o k s  o f  a n o t h e r  a n d  h i g h e r  n a t u r e  t h a n  
r e c o r d s  o f  l o c a l  c u s t o m a r y  r u l e s  o r  u s a g e s .  I n  a  s o c i e t y  
s t i l l  p r i m i t i v e ,  c a p a b l e  o f  e v o l u t i o n ,  w h i c h  i t  m i g h t  h a v e  b e e n  
d a n g e r o u s  t o  e n c l o s e  i n  i t s  p r e s e n t  c o l l e c t i o n  o f  c u s t o m s  
t h e y  w o u l d  c o n s t i t u t e  a  k i n d  o f  i d e a l  l a w ,  w h i c h  w i s e  r u l e r s  
v ro u ld  b e  a b l e  t o  a d j u s t  a c c o r d i n g  t o  t h e  f l u c t u a t i n g  n e c e s s i t i e s  
o f  t i m e .  B r i e f l y  t h e  H in d u  s y s t e m  w a s  I n t r o d u c e d  o r  r a t h e r  
r e t a i n e d  among p e o p l e  w h o s e  a s p i r a t i o n s  a n d  s y s t e m  o f  m o r a l i t y  
d i f f e r e d ,  a n d  w a s  g o i n g  t o  d i f f e r  e v e r  m o r e  w i d e l y  f r o m  t h o s e  
o f  I n d i a  p r o p e r  ( 3 9 ) .
H o w e v e r ,  t h e  new l a w  o f  Manu,  o r  r a t h e r  t h e  l a w  o f  a  new
M anu ,  g r e a t l y  d i f f e r e d  f r o m  t h e  B r a h m a n i c a l  Law o f  M anu ,  b y
I t  b e i n g  m e r e l y  a  c i v i l  o r  l a y  l a w ,  t h o u g h  s t i l l  a  t r a n s c e n d e n t
l a w ,  c o n c e r n i n g  s o c i a l  o r g a n i s a t i o n  o n l y *  F o r  i t s  i n n e r  s e n s e
a n d  t h e  m o r a l  c o n t e n t  t o  be  a t t r i b u t e d  t o  i t s  p r e c e p t s ,
B u d d h i s m  w a s  t o  b e  r e s o r t e d  t o .  P a r t l y  d u e  t o  t h e  d i v o r c e  o f
Law f r o m  r e l i g i o n  t h e  l a w  t o o k  o n  a  new s h a p e ,  a n d  t h e  p r o c e s s
w a s  h a s t e n e d  b y  b r e a k i n g  o f f  a l l  c o n n e c t i o n  w i t h  H in d u
D h a r m a s a s t r a  l i t e r a t u r e *  Once P a l i  D h a m m a s a t t h a m  l i t e r a t u r e
was c o m p le te d ,  t h e r e  was no o c c a s io n  f o r  f u r t h e r  b o rro w in g
f r o m  I n d i a .  On t h e  c o n t r a r y  t h e r e  w as  g o o d  r e a s o n  n o t  t o  d o
s o ,  a s  I n d i a  w a s  g o v e r n e d  b y  i t s  B r a h m a n i c a l  i n s t i t u t i o n s ,
w h i l e  c o u n t r i e s  o v e r  w h i c h  Mon i n f l u e n c e  w a s  s p r e a d i n g  w e r e
more and more and were s u b je c t  t o  th e  i n f l u e n c e  o f  B u d d h is t
p r e c e p t s  a n d  a v e r s e  t o  H in d u  n o t i o n s .  B e i n g  t h u s  c u t  o f f  f r o m  
"(~39T ' R T S K g ^ T ’^ ^ ^ u d d h i s t H K  n u , ^A7b 7U7R^T7^CT9^9V , ¥7" ° “
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i t s  o r i g i n a l  s o u r c e s ,  and c o m p e l le d  t o  n o u r i s h  i t s e l f  w i t h
l o c a l  s u b s t a n c e ,  th e  law  i n e v i t a b l y  d e v e l o p e d  on d i f f e r e n t
l i n e s  f r o m , t h e  Hindu sys tem  ( 4 0 ) .
B u r m e s e  l e g a l  l i t e r a t u r e  a p p e a r s  a t  a  y e r y  l a t e  p e r i o d ,  
a  g r e a t  p o r t i o n  o f  i t  h a v i n g  b e e n  c o m p o s e d  d u r i n g  t h e  r e i g n s  
o f  A l o n g p a y a  a n d  h i s  s u c c e s s o r s *  T h i s  m ay  b e  p a r t l y  e x p l a i n e d  
b y  t h e  f a c t  t h a t  m o s t  o f  t h e  o f f i c i a l  r e c o r d s  a n d  a r c h i v e s  h a d  
b e e n  d e s t r o y e d  w h e n  Ava f e l l  t o  t h e  Mons i n  t h e  m i d d l e  o f  t h e
1 8 t h  c e n t u r y *  B u t  i t  i s  v e r y  l i k e l y  t h a t  t h e  B u r m e s e ,  d u r i n g
t h e  P a g a n  p e r i o d  a n d  a  g r e a t  p a r t  o f  t h e  A va  p e r i o d ,  h a d  no 
c o d e  o f  l a w s  o f  t h e i r  own,  a n d  r e l i e d  u p o n  P a l i  D h a m m a s a t t h a m s  
c o m p o s e d  i n  t h e  p e r i o d  o f  Mon c u l t u r a l ’i n f l u e n c e . T h i s  i s  
e v i d e n t  f r o m  t h e  f a c t  t h a t  K i n g  W a r e r u ! s  Mon v e r s i o n  o f  
M a n u d h a m m a s a t t h a m  w a s  t w i c e  t r a n s l a t e d  i n t o  B u r m e s e ,  f i r s t  a t  
t h e  e n d  o f  t h e  1 6 t h  c e n t u r y ,  t h e n  i n  1 6 3 7 *
H o w e v e r  t h e  f i r s t  t r a n s l a t i o n  o f  t h e  W a r e r u  c o d e  s e e m s  t o  
h a v e  g i v e n  a n  i m p u l s e  w h i c h  c r e a t e d  a  n a t i o n a l  j u r i s t i c  
l i t e r a t u r e  t o  w h i c h  a d d i t i o n s  c e a s e d  o n l y  w i t h  t h e  B r i t i s h  
c o n q u e s t  o f  Burm a* T h i s  l i t e r a t u r e  i s  v e r y  v a s t .  A l i s t  
g i v e n  i n  t h e  P i t a k a t  T h a m a i n g ,  a  h i s t o r y  o f  B u r m e s e  l i t e r a t u r e  
1 p u b l i s h e d  i n  1 8 8 8 ,  e n u m e r a t e s  m o r e  t h a n  1 0 0  D h a m m a s a t t h a m ,  i n
P a l i  o r  B u r m e s e ,  i n  v e r s e  i n  p r o s e  ( 4 1 } .
( 4 0 )  S e e  R . L i n g a t ,  E v o l u t i o n  o f  Law i n ' B u r m a  a n d  S i a m ,  The
J o u r n a l  o f  t h e  S i a m  " S o c i e t y  J a n T W S O ,  1 6 .
( 4 1 )  J . S . F u r n i v a l l ,  Manu i n  B u rm a ,  The  J o u r n a l  o f  t h e  
B urm a  R e s e a r c h  S o c i e t y , "  VoITXXX, ( 1 9 3 0 )  352*
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I n  a l l  t h e s e  w o r k s ,  t h e  s t o r y  o f  Manu a s  a  c o u n c i l l o r  o f
K i n g  M a h a s a m m a t a  i s  t o l d ,  w i t h  new d e t a i l s  a d d e d *  I n  some o f
t h e m ,  Manu b e c o m e s  a n  I n c a r n a t i o n  o r  a  s o n  o f  B r a h m a ,  b o r n  a s
a  h e r m i t *  O t h e r s  g i v e  h i m  a  b r o t h e r  c a l l e d  Mano who a c c o m p a n i e d
h i m  i n  h i s  d a r i n g  f l i g h t *  O t h e r s  b a k e  h im  a  s h e p h e r d ,
d i s t i n g u i s h i n g  b y  h i s  p r e c o c i o u s  w i s d o m  i n  s e t t l i n g  d i s p u t e s
among p e o p l e *  K i n g  M a h a s a m m a ta  h a v i n g  h e a r d  o f  h i m ,  a s k e d
h im  t o  b e c o m e  h i s  c o u n c i l l o r .  Manu c o m p l i e d  w i t h  t h e  r o y a l
r e q u e s t ,  b u t  o n l y  a f t e r  a  s e v e n  d a y s  p r o b a t i o n  d u r i n g  w h i c h  h e
h a d  t o  t r y  a  new c a s e  e v e r y d a y .  T he  f i r s t  s i x  d a y s  h e  g a v e
s e n t e n c e s  a p p r o v e d  b y  a l l .  B u t  o n  t h e  7 t h  d a y  w h e n  a c l a i m
b e t w e e n  t w o  n e i g h b o u r s  c o n c e r n i n g  c u c u m b e r s  w a s  s u b m i t t e d  t o
h i m ,  h e  m ade  a  w r o n g  d e c i s i o n .  He t h e n  a s k e d  f o r  l e a v e  t o
r e t i r e  t o  t h e  f o r e s t ,  w h e r e  h e  l i v e d  a s  a  h e r m i t ,  a c q u i r i n g
s u p e r n a t u r a l  p o w e r s  w h i c h  e n a b l e d  h im  e v e n t u a l l y  t o  s o a r  o v e r
t o  t h e  b o u n d a r y  w a l l  o f  t h e  w o r l d ,  a n d  b e c o m e  a c q u a i n t e d  w i t h
t h e  d i v i n e  l a w  ( 4 2 ) •
By t h e  t i m e  o f  A l o n g p a y a  p a l p a b l y  B u d d h i s t i c  m a t t e r  h a d
f o u n d  i t s  w ay  i n t o  t h e  l a w  o f  M a n u .  T h e  a u t h o r  o f  M anugye
p r e f a c e d  M a n u ’ s s t o r y  w i t h  a  c o s m o g o n i c a l  I n t r o d u c t i o n  d r a w n
d i r e c t  f r o m  B u d d h i s t  s o u r c e s .  P a s s a g e s  f r o m  C a n o n i c a l  b o o k s
( 4 2 )  D r . H t i n  A u n g ,  {tC u s t o m a r y  Law i n  Burma**, The  F i f t h  
A n n i v e r s a r y ,  B u r m a ,  V o l . T i l '  110 7 2 7 ~6T7\
R* L i n g a t ,  E v o l u t i o n  o f  Law i n  B u rm a  a n d  S i a m ,  J . S . A .  
V o l . X X X V I I I ,  P t . l ,  l b  a t  15'*
a r e  i n t e r m i n g l e d  w i t h  r u l e s  o f  a n c i e n t  Dhamma s a t  h a m s ,  a n d  
a r e  o f t e n  I n c o r p o r a t e d  w i t h  t h e m .  T h u s ,  i n  o r d e r  t o  j u s t i f y  
t h e  r u l e  t h a t  c h i l d r e n  m u s t ,  i n  c e r t a i n  c a s e s ,  p a y  d e b t s  
c o n t r a c t e d  b y  t h e i r  p a r e n t s  a l t h o u g h  u n k n o w n  t o  t h e m ,  t h e  
a u t h o r  o f  M a n u g y e ,  who i s  f o n d  o f  a n e c d o t e s ,  w h i c h  h e  r e l a t e s  
i n  a  p a r t i c u l a r l y  a t t r a c t i v e  m a n n e r ,  t e l l s  a  s t o r y  w h i c h  
h a p p e n e d  d u r i n g  D l p a n k a r a f s t i m e ,  a c c o r d i n g  t o  w h i c h  t h e  
d a u g h t e r  o f  a  d e a d  woman b e c a m e  b l i n d  b e c a u s e  s h e  h a d  r e f u s e d  
t o  p a y  h e r  s h a r e  o f  h e r  m o t h e r * s  d e b t  o n  t h e  g r o u n d  t h a t  s h e  w as  
n o t  b o r n  a t  t h e  t i m e  w h e n  t h e  d e b t  w as  I n c u r r e d *  W hen,  o n  
D i p a n k a r a * s  a d v i c e ,  s h e  p a i d  t h e  d e b t s ,  s h e  r e c o v e r e d  h e r  e y e ­
s i g h t  a t  o n c e  ( 4 3 ) .  L i k e w i s e ,  t o  s u p p o r t  t h e  r u l e  a c c o r d i n g  
t o  w h i c h  a  w i f e  s h o u l d  n o t  b e  p u t  a w a y  o n  t h e  g r o u n d  t h a t  s h e  
h a d  b o r n e  n o  m a l e  c h i l d ,  h e  r e l a t e s  t h e  s t o r y  o f  a  K i n g  o f  
B e n a r e s  who h a d  h a d  o n l y  d a u g h t e r s  f r o m  h i s  w i f e ,  t h o u g h  h e  
h a d  b e e n  a  f a t h e r  e i g h t  t i m e s ;  h e  a c q u i r e d  n e v e r t h e l e s s  
m e r i t o r i o u s  s a t i s f a c t i o n ,  t h r e e  o f  h i s  d a u g h t e r s  h a v i n g  a t t a i n e d  
t h e  h i g h e s t  d e g r e e  o f  s a n c t i t y .  T h e s e  s t o r i e s  a r e  b o t h  
b o r r o w e d  f r o m  t h e  J a i t a k a s ,  a  b o o k  i n  t h e  P a l i  c a n o n  ( 4 4 )  .
T h i s  l a s t ,  e x a m p l e  w i l l  s e r v e  t o  i l l u s t r a t e  t h e  d i f f e r e n c e  
i n  t o n e  a n d  s p i r i t  b e t w e e n  t h e  a n c i e n t  D h a m m a s a t t h a m  a n d  t h e
m o d e r n  c o d e s .  . T h o s e  b e l o n g i n g  t o  w h a t  may b e  c a l l e d  t h e  Mon
( 4 3 ) '  M a n u g y e , Bk * Jf l  I I , s e  c .  3 5 .
( 4 4 )  M a n u g y e ,  3 -5 5 -3 5 6 ;
D i g e s t ,  I I ,  s e c . 2 6 6 ;
S e e  H . L i n g a t ,  E v o l u t i o n  o f  Law i n  B urm a  a n d  S i a m .  J . S . C .
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p e r i o d  o f  B u r m e s e  l a w  a r e  v e r y  c l o s e  t o  t h e i r  H i n d u  m o d e l s .
The  B u d d h i s t  I n f l u e n c e  o n l y  m a k e s  I t s  i n f l u e n c e  f e l t  v e r y  
d i s c r e e t l y  a n d  i s  c o n f i n e d  t o  t h e  w o r d i n g .  The  r u l e s  a r e  s e t  
o u t  i n  t h e  a p h o n i s t i c  s t y l e  o f  t h e  D h a r m a s a s t r a s .  T h e y  a r e  
e x p r e s s e d  I n  b r i e ’f  i m p e r a t i v e  f o r m u l a s ,  a n d  a r e  r a r e l y  s u p p o r t e d  
b y  a n y t h i n g  m o r e  t h a n  t h e  a s s e r t i o n  " T h u s  s p o k e  t h e  K i s h i  M a n u " ,  
c o r r e s p o n d i n g  t o  t h e  m a n u r  a b r a v i t ,  Manu d i x i t  o f  t h e  H i n d u  
G o d e s .  T h e  D h a m m a s a t t h a m  o f  t h e  r e a l  B u r m e s e  p e r i o d  r e t a i n  
t h e  a n c i e n t  r u l e s ,  b u t  t h e y  a d d  a  m a s s  o f  r e g u l a t i o n s  i n  w h i c h  
t h e  i n f l u e n c e  o f  B u d d h i s m  i s  o p e n l y  e x p r e s s e d  ( 4 5 ) .
3 .  M a n u g y e .
I t  w o u l d  h a v e 1, b e e n  o p e n  t o  t h e  B r i t i s h  g o v e r n m e n t  t o  
f o l l o w  t h e  a n c i e n t  p r a c t i c e  o f  i s s u i n g  a  f r e s h  a n d  a u t h o r i t a t i v e  
c o d e .  B u t  i t  w a s  more ' i n  a c c o r d  w i t h  t h e  g e n i u s  a n d  p r a c t i c e  
o f  t h e  B r i t i s h ,  w h e n  I n c o r p o r a t i n g  t h e  v a r i o u s  r a c e s  a n d  
p o p u l a t i o n  w i t h i n  t h e  E m p i r e ,  t o  a p p l y  e x i s t i n g  n a t i v e  l a w s  
t o  f a m i l y  a n d  r e l i g i o u s  m a t t e r s  i n  s o  f a r  a s  t h e y  c o n t a i n e d  a  
w o r k i n g  s y s t e m  o f  j u r i s p r u d e n c e  i n  a c c o r d  w i t h  t h e  t r a d i t i o n s  
a n d  h a b i t s  o f  t h e  p e o p l e *  The  l a t t e r  c o u r s e  w a s  t h e r e f o r e
a d o p t e d  i n  B urm a  ( 4 6 ) ;  a t  t h e  t i m e  o f  t h e  E n g l i s h  c o n q u e s t ,  
t h e  D h a m m a s a t t h a m  c o n s t i t u t e d  t h e  o n l y  w r i t t e n  l a w  o f  B u r m a .
I n  1 8 9 8  t h e  B r i t i s h  g o v e r n m e n t  c o m m i s s i o n e d  t h e  E x - K i n w & n . M i n g y i
( t h e  H o n o u r a b l e  U hG aung)  t o  p r o d u c e  a  f r e s h  D i g e s t  o f  t h i r t y - s i x
( 4 5 )  R .  L i n ’g a t ,  L a  C o n c e p t i o n  Du D r o i t  D a n s  L ! I n d o c h i n e
•• -  E*F7S70. Dome XlilV - 1947-5GL
( 4 6 )  A . E g g a r ,  T he  Laws o f  I n d i a  a n d  B u r m a , 1 3 .
D h a m m a t h a t s  i n  o r d e r  t o  f a c i l i t a t e  t h e  t a s k  o f  t h e  new j u d g e s
( 4 7 ) .  I t  i s  r a t h e r  s u r p r i s i n g  t h a t  t h e  A t t a n s a n k h e p a . -  t h e  
P h a m m a t h a t  w h i c h  h e  h i m s e l f  h a d  w r i t t e n  h a s  n o t  b e e n  i n c l u d e d  
i n  h i s  c o m p r e h e n s i v e  D i g e s t  p u b l i s h e d  b y  t h e  s a n c t i o n  a n d  u n d e r  
t h e  a u t h o r i t y  o f  t h e .  G o v e r n m e n t  o f  B urm a  a f t e r  t h e  a n n e x a t i o n .
I t  i s  o n l y  m e n t i o n e d  a s  a n  i n c i d e n t a l  r e f e r e n c e  i n  s e c t i o n  2 5 9  
o f  t h e  D i g e s t ,  V olum e 1 1 .  A l i s t  o f  t h e  t h i r t y - s i x  D h a m m a t h a t s  
i n  c h r o n o l o g i c a l  o r d e r  a s  d r a w n  up b y  t h e  Kimtfun M i n g y i ,  i s  
r e p r o d u c e d  h e r e  ( 4 8 ) .
( 4 7 ) '  A. Eggar,. I h e ^ h a w s  o f  I n d i a  a n d  Burma, 1 3 .
( 4 8 )  D i g e s t  1 ,  S e c *4; IT G h a n  T o o n ,  The  p r i n c i p l e s  o f
B u d d h i s t  Law, 5 .
14-4.
Name o f
Dhamma-
Ho, t h a t .
Abbrev­
i a t i o n .
Date o f  Com­
p i l a t i o n *
B .E .  A.D* R e m a r k s
M a n o s a r a ,  Mano 
i n  P a l i .
2 M a n u s s i k a ,  M a n u s s i k a  
p r o s e  *
P y u - m i n ,  Pyu  
i n  P a l i .
89 727
The l i s t  i s  h e a d e d  b y  t h i s  . 
D h a m m a th a t  b e c a u s e  i t s  
i n t r o d u c t i o n  s a y s  t h a t  i t  
w a s  p r e s e n t e d  b y  t h e  R i s h i  
M a n o s a r a  t o  K i n g  M a h a t h a m a d a .  
On t h e  o t h e r  h a n d  t h e  H i s t o r y  
o f  t h e  P i t a k a t  s a y s  t h a t  t h e  
sam e w o r k  w a s  c o m p i l e d  b y  
e i g h t  j u d g e s  d u r i n g  t h e  
r e i g n  o f  t h e  T a u n g u y a u k m i n ,  
s o n  o f  S i n b y u y i n , k i n g  o f  
H a n t h a w a d d y ,  a n d  t h a t  i t  i s  
a l s o  k n o w n  b y  t h e  name o f  
Dhamm a  t  h a t  Icy aw •
The  s e c o n d  p l a c e  i n  t h e  l i s t  
i s  a c c o r d e d  t o  t h i s  Dhamma­
t h a t  b e c a u s e  i t s  i n t r o d u c t i o n  
s a y s  t h a t  i t  w a s  p r e s e n t e d  
t o  K i n g  M a h a t h a m a d a  b y  t h e  
R i s h i  M a n u .  The h i s t o r y  o f  
t h e  P i t a k a t ,  h o w e v e r ,  s a y s  
t h a t  i t  w a s  c o m p i l e d  b y  t h e  
R i s h i  G a w u n p a te  a n d  t h e  
T h a g y a m i n  d u r i n g  t h e  t i m e  o f  
K a s s a p a  B u d d h a .
I t  i s  s t a t e d  i n  t h e  Dhamma­
t h a t  t h a t  t h e  w o r k  w a s  com­
p i l e d  I n  P a l i  i n  t h e  y e a r  
89  B . E . , b y  P y u - m i n d i ,  k i n g  
o f  P a g a n ,  t h e  T h a g y a m i n ,  a n d  
a  R i s h i ;  t h a t  i t  w a s  s u b ­
s e q u e n t l y  t r a n s l a t e d  i n t o  
T a l a i n g  b y  t h e  k i n g s  o f  
R a m a n n a d e s a ;  a n d  t h a t  
d u r i n g  t h e  r e i g n  o f  S i n b y u -  
y i n ,  k i n g  o f  H a n t h a w a d d s r /  
t h e  w o r k  w as  t r a n s l a t e d  i n t o  
T a l a i n g  a n d  e d i t e d  b y  B u d -  
d h a g h o s a ,  a t  t h e  I n s t a n c e  o f  
t h e  C ro w n  P r i n c e .  The 
H i s t o r y  o f  t h e  P i t a k a t ,  ho w -  
e v e r ,  s a y s  t h a t  t h e  Dhamm a t  hgfc 
a s c r i b e d  t o  P y u r n i n d i  i s  
a n o t h e r  w o r k *
1 4 5 .
Name o f  "Abbrev- DaFe o f  Com-
Dhamma- i  at  i o n .  p i  1 a t  I on .
Ho. t h a t .  -  B.E-. A.D. Remarks.
T h e  i n t r o d u c t i o n  s a y s  
t h a t  i t  i s  a n  a b r i d g e d  
e d i t i o n  o f  t h e  Manu 
Dhamm a t  h a t  b y  Dh amm a  v i  1 ass. 
T h e  H i s t o r y  o f  F i t  a k a  t '  
s a y s  t h a t  i t  i s  b a s e d  o n ’ ; 
t h e  M a n u y i n  D ham m ath a t ,  
a n d  w a s  c o m p i l e d  d u r i n g  
t h e  r e i g n  o f  H a r a p a t l s i -  
t h u ,  k i n g  o f , P a g a n ,  who 
a s c e n d e d  t h e  t h r o n e  i n  
4 5 5  B . E . ,  b y . D h a m m a v i l a sa *  
a  n a t i v e  o f  P a t l p p a t e y y a  
v i l l a g e  i n  D a l a  d i s t r i c t ,  
w h o s e  m o n a s t i c  name w a s  
S a r i p u t t a r a ,  a n d  w h o s e '  
t i t l e  w a s  D h a m m a v i l a s a .
T h e  i n t r o d u c t i o n  s a y s  • 
t h a t  i t  w a s  o r i g i n a l l y  
c o m p i l e d  I n  T a l a i n g  o n  
t h e  b a s i s  o f  t h e  Manu ■ 
D h a r m n a th a t ,  a t  t h e  i n ­
s t a n c e  o f  W a ru ,  k i n g  o f  
M a r t a b a n , a n d  t h a t  i t  w a s  { 
t r a n s l a t e d  I n t o  B u r m e s e  | 
b y  B u d d h a g h o s a *  The  L i f e  
o f  Y a z a d a r i t  s a y s  t h a t  
M a g a d u . b e c a m e  k i n g  o f  
M a r t a b a n  i n  6 4 3  B . E . , a n d  ■ 
i n  a  h a l l  c o n s t r u c t e d . i n  ! 
t h e .  c e n t r e  o f  t h e  t o w n , a  ' 
D h a m m a th a t  w a s  c o m p i l e d  ■ 
b y  a n  a s s e m b l y  o f  l e a r n e d  
m e n ,  a n d  t h e  c o m p i l a t i o n  ; 
w a s  k n o w n  a s  W aru  Dham­
m a t h a t  a f t e r  t h e  t i t l e  ; 
a s s u m e d  b y  t h e  k i n g .  T h i s ;  
s t a t e m e n t  i s  c o n f i r m e d  b y ;  
t h e  l i s t  o f  D h a m m a t h a t s  
a p p e n d e d  t o  t h e  H i s t o r y  
o f  t h e  P l t a k a t .
4 Dhamma- V i l a s a .  4 5 5  1 0 9 3
v n l a s a ,  
p r o s e •
5 W a r u ,  W arn  6 4 3  1 2 8 1
i n  P a l i .
1 4 6 .
Hame o f  Abbrev- Date o f  Com-
Dhamma- i a t i o n .  p i l a t i o n .
Ho. • t h a t .  • B .E .  A.D. Remarks.
6 Dhamma- K u n g y a  7 8 8  
t h a t /
K u n g y a ,  
p r o s e •
7 K a i n g z a  K a i n g z a  9 9 1
Shwe 
My i n ,  i n  
P a l i .
14-26 A c c o r d i n g  t o  t h e  p r e f a c e  
i t  w a s  w r i t t e n  i n  f o u r  
v o l u m e s , i n  7 5  B . E . b y  M i n - ■ 
p y a n ,  P a g a n  P r i n c e , h a v i n g  
f o r  i t s  b a s i s  a n  o l d  Dham- 
m a t h a t ,  w h i c h  c o n t a i n e d  
m o r e  r u l e s  t h a n  t h e  Manu, 
M ano ,  D h a m m a v i l a s a ,  a n d  
M a n u s s i k a  D h a m m a t h a t s ,  a n d  
w h i c h  w a s  w r i t t e n . a s  f a r  
b a c k  a s  11  B . E .  T he  o l d  
D h a m m a th a t  w a s  i n  t h e  
p o s s e s s i o n  o f  Sad aw  M aha-  
s a n g h a r a j a d h a m m a ,  who 
r e s i d e d  a t  P a g a n ,  i n  t h e  
g i l t  m o n a s t e r y  b u i l t  b y 1 
M o h n y I n m i  n d a y a g y i , who 
a s c e n d e d  t h e  t h r o n e  o f  Ava 
I n  t h e  y e a r  7 8 8  B . E .  I n  
t h e  h i s t o r y  o f  t h e  P i t a k a t ,  
i t  i s  n o t  f o u n d  m e n t i o n e d  
a s  D h a m m a t h a t - K u n g y a ,  b u t  
a s  P a g a n p y a n c h I  a n d . 
L e a a u n g d w e .
1 6 2 9  T h e  p r e f a c e  s t a t e s  t h a t  i t  
w a s  w r i t t e n  b y  R i s h i  M a n u - ! 
s a r a  a n d  g i v e n  t o  K i n g  ! 
M a h a t h a m a d a .  T h e r e  i s  no  
e p i l o g u e *  The  H i s t o r y  o f  
t h e  P i t a k a t  s a y s  t h a t  t h e  
D h a m m a th a t  h a n d e d  dow n * 
f r o m  K i n g  M a h a t h a m a d a  w a s  ' 
e d i t e d  b y  M a n u r a j a  Am a t ,  j 
rte a t e r n o f  K a i n g y w a  . ;
v i l l a g e ,  w i t h  t h e  h e l p  o f  | 
t h e  f a m o u s  p r i e s t ,  o f  ' 
T a u n g p i l a  d u r i n g  t h e  r e i g n ;  
o f  T h a i  uhm I  n d a y  a g y  i ,  j
b u i l d e r  o f  t h e  R a j a m a n i -  ; 
c u l a  p a g o d a ,  who a s c e n d e d  : 
t h e  t h r o n e  i n  9 9 1  B . E .  ;
1 4 7 .
"5B15rev-
i a t i o n *
~Da1Te o f  Com­
p i l a t i o n *
B .E .  A.D.
tome o f
Dhamma-
Ho. t h a t .
8 M a h a y a z a -  Y a z a t h a t  
t h a t ,  
p r o s e .
9 9 1
9 M y i p g i m ,  M y i n g u n  
v e r s e  *
1012
1 0  Dhamma- Dhamma-
t  h a t  k y  aw, t  h a t  Icy aw 
p r o s e •
1 0 9 5
R e m a r k s  *
1 6 2 9  I n  t h e  p r e f a c e  i t  i s  s a i d  
t h a t  i t  w a s  w r i t t e n  b y  
M a n u r a j a  A m a t ,  J u d g e  a n d  
” e a t e r ” o f  K a i n g y w a  
v i l l a g e , i n  c o m p l i a n c e  
w i t h  t h e  r e q u e s t  o f  
T h a l u m i h d a y a g j r } . ,  who 
a s c e n d e d  t h e  t h r o n e  o f  
Ava i n  99 1  B . E .  The  y e a r  
o f  t h e  c o m p l e t i o n  o f  t h e  
w o r k  i s  n o t  m e n t i o n e d .
T he  same a c c o u n t  a p p e a r s  
i n  t h e  H i s t o r y  o f  t h e  
P i t  a k a t .
1 6 5 0  T h e  p r e f a c e  s t a t e s  t h a t  i t  
w a s  w r i t t e n  b y  a  m o n a s t i c  
p u p i l  o f  t h e  L e d a t k y a u n g  
S a y a d a w  o f  S a g a i n g , w h i l e  
r e s i d i n g  a t  T a u n g b a w  
k y a u n g  i n  h i s  n a t i v e  
t o w n  o f  M y i n g u n ,  a n d  t h a t  
i t  w a s  c o m p l e t e d  i n  1 0 1 2  
B . E .  T h e  name o f  t h e  
a u t h o r  i s  n o t  e x p r e s s l y  
m e n t i o n e d .  A c c o r d i n g  t o  
t h e  H i s t o r y  o f  t h e  P i t a ­
k a t ,  i t  w as  w r i t t e n  i n  
1 0 1 2  B .E *  b y  t h e r o  
D h a m m a v i l a s a ,  i n  "a k y a u n g ,  
o n  a  h i l l ,  a t  M y i n g u n .
He w a s  a  p u p i l  o f  t h e  
S a y a d a w ,  who r e s i d e d  i n  
a  k y a u n g  n e a r  S h w e z i g o n  
pagocTa,  'w h i c h  w a s  b u i l t  
b y  M i n l c y i z w a s a w k e  o f  A v a .
1 7 3 5  T he  p r e f a c e  s t a t e s  t h a t
i t  w a s  c o m p i l e d ^ f r o m  Manu, 
M ano ,  D h a m m a v i l a s a ^  a n d  
Dhammat h a t  Icy aw b y  Maha 
B u d d h i n k u r a ,  S a y a d a w  t o  
H a n t h a w a d d y - y a u k - m i n ,  
b u i l d e r  o f  t h e  L o lc a & a ra -
?k£u p a g o d a ,  who a s c e n d e d  h e  t h r o n e  o f  Ava i n  
1 0 9 5  B . E .  The  y e a r  i n
Hame o f  Abb r e v -  Date, o f  Com-
Dhamma- i a t i o n *  p i l a t i o n .
Ho., t h a t . -  B .E . ; A*D. Remarks,
11 Dhamma- Dhamma 
v i n i c c h -  
aya ,  
p r o s e .
12 Manugye, Manugye 
p r o s e .
The y e a r  i n  which th e  
work was com pleted  i s  hot 
meht i o n e d . I n  t  he Hi s t  o'ry 
o f  t h e  P i t a k a t ,  th e  same 
work ap p e a rs  under  th e  
d i f f e r e n t  name o f  Lezaung- 
dwe Dhamm a t  hat,- and i s  
s a i d  t o  have been  compiled 
from f o u r  Dhammathats, 
Manu, Mano, Dhammavilasa, 
and Dhammathatkyaw, by 
t h e r o  Ha nadhamm a v i 1as a , 
who r e s i d e d  i n  a 4 -s to rLed  
kyaung, e r e c t e d  on th e  
n o r th -w e s t  o f  Mahamyatmu- 
n i  pagoda, by Hyaungyan- 
mindaya th e  second k ing  
o f  Ava.
1114 1752 The p r e f a c e  s t a t e s  t h a t
i t  was w r i t t e n  by Letwen- 
a n d a s i t h u ,  one o f  t h e : 
m i n i s t e r s .  The y e a r  of 
co m p le t io n  o f  t h e  work i s  
not  m en t io n ed .  According j 
t o  t h e  H i s t o r y  o f  t h e  . ! 
P i t a k a t ,  i t  was w r i t t e n -  ~ 
by Judge L e tw eb in an th u ,  ] 
d u r in g  t h e  r e i g n  o f  ;
Alompra, fo u n d e r  of, 
Shwebo, who ascended  t h e  1 
th r o n e  i n  1114 B.E* I n  k  
t h i s  a l s o  t h e  y e a r  i n  
which t h e  work was com­
p l e t e d  i s  no t  mentioned* ;
1114 1752 H e i t h e r  th e  name o f  th e
a u t h o r  n o r  th e  y e a r  o f  
th e  co m p le t io n  o f  t h i s  ; 
Dhammathat I s  m en t ioned  • 
I n  t h e  work i t s e l f .  
According t o  the* H i s to r y  
o f  th e  P i t a k a t ,  i t  was 
w r i t t e n  by Bhummajeya | 
M a h a s i r lu t t a m a je y a ;T h in g - I  
y an ,  Wun i n  charge o f  t h e ■ ; 
moat of t h e  c i t y  of  Shwebo 
d u r in g  th e  r e i g n  o f  k
Hame o f .  Abbrev- Date o f  Com-
Dhamma- i a t i o n .  p i l a t i o n .
Ho. t h a t .  B .E .  A.D. Remarks
15 Kandawpa- Kandaw 1120
k e in n a k a -  
l i n g a ,  
v e r s e •
14 S h i n t e z -  Te jo  1122
a w th a ra s e -  
wemyin, 
i n  P a l i .
15 Vannadk- Varjpadh- 1125 
amma arnma.
Shwemyin, 
i n  P a l i .
Alompra, who ascended  
t h e  t h r o n e  I n  1114 B.E*
1758 The p r e f a c e  says  t h a t
i t  was w r i t t e n  by t h e r o  
L an k a sa ra  i n  th e  y e a r  
1120 B.E. According t o  
t h e  H i s to r y  o f  t h e  P i t a ­
k a t ,  I t  was w r i t t e n  by 
U Tun Hyo, whose t i t l e  j 
was MingyI M ahasi thu ,  j  
Wun.of T w i n t h i n t a i k .  i 
I t  I s , t h e r e f o r e , b e l i e v e d  
t h a t  i t  must have been  j 
w r i t t e n  w h i le  he was \ 
s t i l l  a monk. j
1760 The p r e f a c e  says  t h a t  i t  
was t r a n s l a t e d  from th e  j 
P a l i  by t h e r o  Tezawthara,; 
a t  t h e  s o l i c i t a t i o n  of  j 
Mingyi Minkyawdin, J 
Prime M i n i s t e r  a t  th e :  
t im e  o f  Sagaing ,M inda-  I 
y a g y i ,  who ascended  t h e ; 
th r o n e  o f  Shwebo i n  
1122 B .E . ,w i t h  the  t i t l e  
o f  S ih a s u r a m a h a r a j a .'
I t  i s  not found  i n  t h e  
l i s t  of Dhammathats 
g iv e n  i n  th e  H i s t o r y  o f  
t h e  P i t a k a t *
1763 The p r e f a c e  says  t h a t ,
i n  consequence o f  e r r o r s  
h a v i n g , i n  th e  co u rse  of  
t im e ,  c r e p t  i n t o  t h e  
Manusara Dhammathat, 
which was handed down 
from King Mahathamada 
and s u c c e s s i v e l y  e d i t e d :  
d u r in g  th e  r e i g n s  o f  j 
Pyumindi,  k ing  of  Pagan,1 
t h e  T a l a in g  k in g s ,  
S in b y u y in ,  k in g  o f  
Hanthawaddy arid , , i
to n e  o f  Abbrev- Date o f  Com-
Dhamma- i a t i o n .  p i l a t i o n .
Ho. t h a t .  B .E .  A .D . Remarks *
16 Manna#- Vannana 1129 1767 r
hana, 
v e r s e •
T ha iunm indayagyi , i t  
was a g a in  e d i t e d  by j  
Vannadhammakyawdin, j 
Atwinwun i n  t h e  r e i g n  
o f  S inbyuy in ,  th e  t h i r d '  
k in g  o f  Ava, who 
a scended  th e  t h r o n e  i n  j  
1125 B .E. According t o  j 
t h e  H i s to r y  of t h e  
P i t a k a t  i t  was compiled  ; 
by Atwinwun Vannad- 
hammakyawdin Mahazeya- ; 
t h u r a ,  from t h e  t e n  
volumes o f  th e  o r i g i n a l  i 
Manusara Dhammathat, i n  j 
P a l i ,  which had been J  
e d i t e d  by Judge Manu raja; 
f,e a t e r ,! o f  Kaingywa, i n  I 
c o n j u n c t i o n  w i th  th e  j 
well-know n monk o f  ;
T a u n g p i l a .  :■ |
The p r e f a c e  say s  t h a t  
i t  was w r i t t e n  i n  1126 j 
B .E .  by a p u p i l  o f  th e  ' 
Taungdwin Sayadaw, who 
r e c e i v e d  t h e  t i t l e  o f  ! 
H andlahkara ,  Mahara- 
j  a g u r u . Ac c o r d i  n g -1 o 
t h e  H i s to r y  o f  th e  
P i t a k a t ,  i t  was w r i t t e n  
by Mingy! M ahasi thu ,
Wun o f  T w i n t h i n t a i k .
I t  i s  b e l i e v e d  t h a t  t h e ; 
Taungdwin Sayadaw1s 
p u p i l  was no o t h e r  than* 
t h e  Wun of  T w in th in ta ik .  
The Manuvannana i n  
v e r s e  i s  p la c e d  i n  t h i s  
l i s t  b e f o re  th e  Manu­
vannana i n  P a l i , w r i t t e n : 
by Vapnadhamraa, b ecau se ;  
t h e  fo rm er  was not 
b a s e d  on th e  l a t t e r > b u t ‘; 
was composed 8 y e a r s  j 
p r e v io u s  t o  i t .
1
151 *
Name o f
Dhamma-.
No. t h a t .
Abb re  via* 
t i o n .
Date o f  Com­
p i l a t i o n .
B .E .  A.D. Remarks
17 Manuyin, Manuyin
18 V in lo jh a -  
y a r d s i ,  
p r o s e •
Rasi
19 V in iech ^ y a -  Vinicchsya 
p a k a s a h i ,
I n  P a l i*
1129 1767 The p r e f a c e  says  t h a t '
t h e  \tfork was completed 
i n  1129 B .E . ,w i th o u t  
m e n t io n in g  th e  name of 
th e  a u t h o r .  According 
t o  t h e  H i s t o r y  of  th e  
Pit a k a t ,  i t  was composed 
by th e  Wun o f  
T w i n t h i n t a i k .
1129 1767 The p r e f a c e  s a y s , t h a t
t h e  work was com pleted  
i n  1129 B .E . , b u t  i t  
does not  m en t io n  th e  
name of th e  a u t h o r .  
Accord ing  t o  t h e  H is to ry  
o f  t h e  P i t a k a t  i t  was 
w r i t t e n  d u r in g  t h e . r e i g n  
o f  Hanthawaddy-yauk-min 
by t h e r o  Khemacara, a 
n a t i v e  o f  Me<31 v i l l a g e ,  
n e a r  Popa, and, a p u p i l  
o f  P a t  ama-Kyaw'jfungsanfe 
Sayadaw. /
1133 1771 The p r e f a c e  says  t h a t ; i t
was w r i t t e n  by Vannad- 
hammakyawdin Amat i n  
1133 B.E. d u r in g  th e  
r e i g n  o f  Sinbyuyih> t h e  
t h i r d  k ing  o f  Ava* 
According t o  th e  H is to ry  
o f  P i t a k a t , Vannadham- 
makyawdin Mahazeyathu, 
Myosa o f  Yindaw, Wun o f  
th e  n ine  N o r th e rn  
Troops of C ava lry ,  and 
Atwinwun d u r in g  th e  time 
o f  King S inbyuyin , ,  pu t  
i n t o  P a l i  t o g e t h e r  w i th  
a t r a n s l a t i o n  th e  
M ahayaza tha t ,  which “was 
w r i t t e n  i n  compliance 
w i th  th e  r e q u e s t  o f  ^ 
King Thai u nmi nday agy i ,  
by Manura j a Amat, Judge, 
and ne a t e r ff of ‘Kaingywa,
•Name o f  Abb re  v i a -  Date of Com-
Dhamma- t i o n .  p i l a t i o n *
No. t h a t .  B .E . A.D Remarks
20 Manu- Manuvan- 1134
vahnana,  nana .  
i n  P a l i*
21 V in ic e h a -  P ak asan i  1139
y a p a k a s a n i ,  
v e r s e •
22 Mohavie- V icced a -  1139 
c h e d a n i ,  n i .  
i n  P a l i .
23 R a ja b a l a ,  R a ja b a la  114-2 
i n  P a l i .
1772 The p r e f a c e  says  t h a t  i t  
i s  an a m p l i f i c a t i o n  o f  
Manu Dhammathat by Amat 
Vannadhammakyawdi n, 
made i n  t h e  y e a r  1134 
B .E . , d u r i n g  t h e  t im e o f  
King S in b y u y in .  The 
same account  o f  i t  i s  
g iv e n  i n  th e  H i s to r y  of  
t h e  P i t a k a t .
i
1777 The p r e f a c e  says  t h a t  i t j 
was w r i t t e n  by LetwethonFi 
d a r a  i n  1139 B .E. I n  : '  j  
th e  H i s t o r y  o f  th e  1
P i t a k a t  a l s o  i t  i s  s a i d  • 
t h a t  i t  was w r i t t e n  by j 
Judge Letw ethondara , .  - i 
whose o r d i n a r y  name was j  
U My&tMpan* , |
1777 The p r e f a c e  says  t h a t  i t  I 
was w r i t t e n  i n  1139 B . E . ; 
by Amat R a jab a lak y a w d in , i  
d u r in g  th e  r e i g n - o f  King: 
Singu* I n  th e  H i s to r y  
o f  t h e  P i t a k a t  a l s o  i t  
i s  s a id  t h a t  th e  work  ^
was; w r i t t e n  by Amat 
R a ja b a la ,  t h a t  he was a ; 
n a t i v e  of Chaunggauk 
v i l l a g e  i n  Pakangyi i
d i s t r i c t ,  and t h a t  he 
e n t e r e d  th e  s e r v i c e  a s  ! 
Atwinwun and was “e a t e r " * 
o f  Thetpan  v i l l a g e ,  duriug 
th e  rog n  o f  t h e  f i r s t  
k in g  of Amarapura. , j
i
1780 The p r e f a c e  says t h a t  i t ; 
was w r i t t e n  i n  1142 B*E;.^ 
by Amat Rajabala , .  a t  t h e  I 
r e q u e s t  o f  P r in c e  Pa- ‘-j 
ganmin,-during th e  r e i g n  ; 
o f  King S ingu .  I t , i s  .no t |  
g i v e n  i n  t h e  l i s t  o f  - i 
Dhammathats i n  th e  H is to i  
o f  t h e  P i t a k a t *  {
1 5 3 .
Name o f  Abbrevia-
Dhamma- t i o n .
N o . . t h a t ,
Date o f  Com­
p i l a t i o n .
B .E . A.D. Remarks
2 4 ; Sonda- 
manu, 
i n  P & li .
Sonda 1143
25 Manu, I n  Manu 
P a l i .
1143
1781 The p r e f a c e  says  t h a t  i t  
was a t r a n s l a t i o n  i n t o  
P a l i  o f  th e  Manu Dhamma­
t h a t  I n  p ro s e ,  by monk 
Nandamala, a n a t i v e  o f  
Paukmyln v i l l a g e ,  i n  
Bagyi c i r c l e .  According 
t o  t h e  H i s t o r y  o f  t h e  
P i t a k a t ,  i t  was w r i t t e n ,  
by t h e  Sayadaw, whose . 
m o n as t ic  d e s i g n a t i o n  was 
Nandamala, and whose s e a l  
as  a Sayadaw bore  th e  
t i t l e  of  Nandamdlabhi- 
vamsa S i r i d h a j a  Mahad- 
ham m ara jd d h i ra jag u ru ,  
d u r in g  t h e  t im e o f  th e  
f i r s t  k ing  o f  Amarapura, 
w h ^ s c e n d e d  th e  th ro n e  
i n  1143 B.E. The 
Sayadaw was known as 
Sonda Sayadaw, owing t o  
t h e  f a c t  of h i s  l e a v in g  
SInbyugyun and r e s i d i n g  , 
a t  Sonda v i l l a g e  I n  Bagyi 
c i r c l e ,  and th e  
Dhammathat was c a l l e d  
a f t e r  him as th e  Sonda 
Dhammathat.
1781 The p r e f a c e  say s  t h a t
d u r in g  th e  r e i g n  o f  th e  
f i r s t  k ing  o f  Amarapura,
■ who ascended  t h e  th ro n e  
i n  1143 B .E . ,  one Maung 
Myat Th i ,  whose name as 
a monk was K e tu ja ,  a 
n a t i v e  o f  Wunkyl v i l l a g e ;  
i n  Tabay in  d i s t r i c t ,  
w ro te  i n  P a l i  th e  Manu 
Dhammathat and i t s  
commentary a t  A m arap u ra ; : 
and t h a t  th e  t r a n s l a t i o n :  
of th e  above xvork was 
made by Sayadaw Lankarams 
d u r in g  King Mindon!S:; : 
r e ig n *  No m en t ion  i s  macb
154 *
Name of  A bbrev ia -  Date of  Com-
Dhamma- t i o n .  p i l a t i o n .
No. t h a t .  B .E .
26 Panam Pa- Panam 1145
k in n ak a ,  
v e r s e .
27 R e s c r ip t  R e s c r ip t  1146
28 V in ic -  I iu n gy a l ln -  1146
c h a y a -  
kungya, 
v e r s e •
29 D & y a j ja J i -  D § ya j ja  1173
p a p i ,  
v e r s e «
30 Waru,' W aru l inga  1184
v e r s e .
A .D .,  Remarks.,
o f  t h i s  Dhammathat i n  
t h e  H is to ry  o f  t h e  P i t a ­
k a t  .
1781 The p r e f a c e  says  t h a t '
i t  was composed by Panam 
Wungyi,^Mingyi S i r im a -  
h&sxhasu, d u r in g  t h e  
r e i g n  of th e  f i r s t  k ing  
o f  Amarapura. The y e a r  
o f  t h e  co m p le t io n  of 
t h e  work i s  not g iv e n .
No m ention  i s  made o f  i t  
i n  t h e  H i s to r y  o f  th e  
P i t a k a t .
1784 C o n ta in s  o r d e r  i s s u e d  i n  
1146 B .E . ,  d u r in g  t h e '  
r e i g n  of th e  f i r s t  k ing  
of  Amarapura.
1784 The p r e f a c e  says t h a t  I t  
was w r i t t e n  i n  1165 B .E . 
by Maung Pe T h i ,  whose , 
t i t l e  as c l e r k  i n  charge  
o f  th e  Royal b o a t s  was 
Pyanchiwethaw • No 
m en t io n  i s  made o f  t h i s  
Dhammathat I n  th e  H is to ry  
o f  t h e  P i t a k a t .
1811 The p r e f a c e  says  t h a t  i t  
was w r i t t e n  i n  1173 B.E*, 
by an advocate  b e a r in g  
s u c c e s s i v e l y  th e  t i t l e s  
Candasfi, Candasura  and 
S i th un an d am eik ky ad in .
I t  i s  not m entioned  i n  
th e  H i s to r y  o f  th e  - 
P i t a k a t .
1822 The p r e f a c e  says  t h a t  i t  
was w r i t t e n  i n  1184 B.E., 
by one U Shwe Po, bea r ing  
th e  t i t l e  o f  Rajakyawthu. 
Accord ing  t o  th e  H i s to r y
1 5 5 ,
Name o f
Dhamma-
No. t h a t .
A bbrev ia ­
t i o n .
Date o f  Com­
p i l a t i o n .
B .E .  A .D . Remarks.
31 Dhammas- 
aram ahju ,  
v e r s e  *
32 Amwebon, 
p r o s e •
Dhamma* 
s a r a .
1207
Amwebon.
33 Manu-
c i t t a r a ,  
v e r s e .
C i t t a r a
34 Shi n t  hap a Shi n t  hap a
o f  th e  P i t a k a t ,  I t  was 
w r i t t e n  by Maung Po, a 
n a t i v e  of Ywamun village* 
i n  Alon d i s t r i c t ,  who 
was t u t o r  t o  Shwedaung 
Mint ha ,  son of th e  f i r s t  
k in g  o f  Amarapura.
1845 The p r e f a c e  says  t h a t  
i t  was w r i t t e n  i n  1207 
B .E . ,b y  T h e in k a s i th u -  
gyaw, c l e r k  t o  th e  Moda 
Wundauk.
A ccording t o  t h e  H is t  cry 
o f  th e  P i t a k a t ,  th e  work 
which c o n t a i n s  over  a 
hundred  c a s e s  b e a r in g  
on th e  law o f  i n h e r i ­
t a n c e  was w r i t t e n  by 
t h e  Monywe Sayadaw and 
Judge U Shwe Pu, who 
b u i l t  t h e  Jetavam ; 
m o n as te ry  a t  Monywa-.'
i
The work has  no p r e f a c e i  
The a u th o r  and th e  y e a r !  
i n  which i t  was w r i t t e n !  
a re  not known. I n  th e  --i 
H i s t o r y  of th e  P i t a k a t  ! 
i t  i s  s im ply  s t a t e d  \ 
t h a t  i t  was w r i t t e n  by j 
an unknown monk.
The work says  t h a t  i t  : 
was w r i t t e n  by S h in th -  j 
apa ,  bu t  i t  does no t  j 
say  i n  what y e a r .  No ! 
m en t ion  i s  made o f  I t  1 
i n  th e  H i s to r y  o f  th e  i 
P i t a k a t .
1 5 6  .
Name o f ’ ABbrevia* 
Dhamma- t i o n .
No. t h a t *
Date of Com­
p i l a t i o n .  
B.E. A.D. Remarks.
35 Kyetyo Kyetyo
36 Kyannet Kyannet
The names o f  a u th o r s  
and th e  y e a r s  of' 
th e  com p le t ion  o f  
th e  works a re  not  
g iv e n  i n . t h e s e  works 
N e i th e r  are  t h e y  
m entioned  i n  th e  
H is to ry  of th e  
P i t a k a t .
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On a l l  q u e s t i o n s  o f  f a m i ly  law among Burmese B u d d h is ts  j
t h e y  rem ain  u n t i l  to d a y  t h e  main w r i t t e n  sou rce  o f  th e  law*
But^ b e f o r e  th e  B r i t i s h  p e r io d ,  Dhammathats r u l e s  were not
p o s i t i v e  law .  Before  b e in g  a p p l i e d  i n  th e  a d j u d i c a t i o n  of  
s u i t s ,  t h e y  had t o  be examined i n  th e  l i g h t  o f  t h e  e x i s t i n g  
s t a t e  of  t h i n g s .  A w e l l  e s t a b l i s h e d  usage would p r e v a i l  ov e r  
them ( 4 9 ) .  L a h i r i  s a id ,  (5 0 ) ,  “B uddh is t  Law i s  not th e  law 
o f  t h e  Dhammathats pure  and s im ple ,  b u t  i t  i s  t h e  body o f  
customs o b se rv e d  by th e  Burmese B u d d h is t s * n
The most r e p r e s e n t a t i v e  of th e  Dhammathats i;§ t h e  Manugye, j
|
which has  been  t r a n s l a t e d  i n t o  E n g l i s h  by D .R ichardson ,  I
i
A s s i s t a n t  t o  t h e  Commissioner o f  T enasse r im  P ro v in c e s ,  i n  1847, j 
u nder  t h e  t i t l e :  THE DAMAlW OR THE LAWS OP MEHQO. I t  i s  i n  j
f a c t  a k in d  of  d i g e s t ,  composed of e x t r a c t s  from fo rm er  j
Dhammasatthams, which a re  p la c e d  one a f t e r  t h e  o t h e r  w i th o u t  
t r y i n g  t o  c l e a r  up t h e i r  d i s c r e p a n c i e s  (51)*
Of th e  t h i r t y - s i x  Dhammathats c o n ta in e d  i n  th e  Kinwun 
Mingy©fs D ig es t  o f  Burmese B u d d l i s t  Law, t h e  c o u r t s  a t t a c h  
paramount im por tance  t o  Manugye which t o  t h i s  day 1i s  t h e  most 
w id e ly  re ad  and s t u d i e d  law book i n  Burma, and a f t e r  th e  B r i t i s h  :
had t a k e n  p o s s e s s i o n  of  t h i s  p ro v in c e ,  t h e  n a t i v e s  p o i n t e d  t o
(49) R .L in g a t ,  E v o l u t io n  o f  Law i n  Burma & Siam, J . S . S (1950) 72,.
(50) Burmese BuddhistTLaw, *TT ;
(51) f  Law i n  Burma & 81am, J . S . S (1950) 22*
1 5 8 .
t h i s  Dham m& that  a s  c o n t a i n i n g  t h e  b o d y  o f  l a w d  b y  w h i c h  t h e y  h a d
b e e n  g o v e r n e d  ( 5 2 )  f * I n  Ma H n i n  B w i n  v .  U Shwe S o n  ( 5 5 )  t h e i r
L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  p e r p e t u a t e d  i t s  a u t h o r i t y  b y  t h e
d i c t u m  t h a t  w h e r e  i t  i s  n o t  a m b i g u o u s ,  t h e  C o u r t s  n e e d  n o t  r e f e r
t o  a n y  o t h e r  D h a m m a t h a t s  f o r  g u i d a n c e *
S i r  J o h n  J a r d i n e  s a i d  ( 5 4 ) ;  " T h e  M a n u k y a y  a p p e a r s  t o  me
f u l l e r  t h a n  m o s t  o f  t h e  D h a m m a t h a t s .  B u t  i n  t h e  p r e s e n t  d e a r t h
o f  l e a r n i n g ,  i t  i s  a s  d i f f i c u l t  t o  a p p r a i s e  i t s  a u t h o r i t y  a s  t o
d e t e r m i n e  i t s  a g e  o r  t h e  name o f  t h e  a u t h o r *  Maung T e t  T o o ,
a f t e r  i n s t i t u t i n g  e n q u i r i e s  a t  M a n d a l a y ,  d i s c o v e r e d  no  c l u e  t o
t h e s e  s e c r e t s .  D r * R i c h a r d s o n  m e n t i o n s  n o n e *  No P a l i  e d i t i o n
i s  k n o w n  a n d  i t  i s  p r o b a b l y  a  c o m p i l a t i o n  m ad e  f r o m  o t h e r
D h a m m a t h a t s *  S e v e r a l  J u d g e s  h a v e  s p o k e n  t o  me o f  t h e  Manoo
W o n n a n a ,  t h e  Manoo T h a r a  Shwe M y in  a n d  t h e  M anoo T h a y a  P a k a
T h a n i  a s  b e i n g  a u t h o r i t i e s  s u p e r i o r  t o  t h e  M a n u k y a y  *t!
I n  t h e  H i s t o r y  o f  P i t a k a s ,  M a i n k a i n g  M y o s a ,  who w a s  t h e
R o y a l  l i b r a r i a n  i n  t h e  r e i g n s  o f  t h e  l a s t  t w o  k i n g s  o f  Burm a
s t a t e s  o f  t h e  M an u gy e  t h a t  i t  i s  t h e  w o r k  o f  Bhum m azeya
M a h a t h i r i  U t t a m a z e y a  T h i n k y a n ,  M i n i s t e r  o f  t h e  Moot a t  Sh w eb o
i n  t h e  r e i g n  o f  A l a u n g p r a ,  t h e  f o u n d e r  o f  t h e  c a p i t a l  c i t y  o f
Shw ebo  i n  1 1 1 5  B . E * ,  a n d  i s  a n  e x p a n s i o n  i n t o  1 8  v o l u m e s  i n
( 5 2 )  J a r d i n e  P r i z e  E s s a y ,  2 0 4 * '
(.53)’ (m477™ 8~LrB'^ Trr (p.c.)*
( 5 4 )  N o t e s  o n  B u d d h i s t ' L a w ,  p . a r t  I I I ,  i i i .
p l a i n  B u r m e s e  p r o s e  o f  t h e  t e n  v o l u m e s  o f  t h e  Manu D h a m m a th a t  • ( 5 5 ) ;  
The  K in w u n  M i n g y e 1s D i g e s t  f o l l o w s  t h e  h i s t o r y  o f  P i t a k a s  i
s p e c i f i o a l l y  c i t i n g  t h a t  a u t h o r i t y  i n  r e g a r d  t o  t h e  a u t h o r s h i p  j
!
o f  t h e  M a n u g y e ,  n o t i c i n g  a l s o  t h a t  n e i t h e r  t h e  name o f  t h e  
a u t h o r  n o r  t h e  y e a r  o f  t h e  c o m p l e t i o n  o f  t h e  w o r k  o f  t h e  
D h a m m a th a t  i s  m e n t i o n e d  i n  t h e  w o r k  i t s e l f  ( 5 6 )  .
A l i t t l e  o v e r  a  y e a r  a f t e r  S i r  J o h n  J a r d i n e  h a d  p r o f e s s e d  
i n a b i l i t y ,  i n  s p i t e  o f  r e s e a r c h e s  a t  M a n d a l a y ,  t o  t r a c e  t h e  
a u t h o r s h i p  a n d  d a t e  o f  t h e  M a n u g y e ,  D r . P o r c h h a m m e r  s t a t e d  ( 5 7 ) :
" I n  t h e  y e a r  1 7 5 6  A l o m p r a  r e q u e s t e d  Maha s  i  r u  11 am a  j  a y a , t h e  
M i n i s t e r  o f  M i l i t a r y  W o r k s ,  t o  c o m p i l e  a  c o d e  c o m p r i s i n g  t h e  
c u s t o m a r y  l a w  a n d  u s a g e s  i n  f o r c e  i n  h i s  d o m i n i o n s ;  h e  w r o t e  
t h e  w e l l  k n o w n  M a n u k y a y  w h i c h  h a s  b e e n  t r a n s l a t e d  i n t o  E n g l i s h  
b y  D r * R i c h a r d s o n ;  t h i s  l a w  b o o k  i s  w r i t t e n  I n  p l a i n  B u r m e s e  
w i t h  v e r y  l i t t l e  P a l i  i n t e r m i x e d * "  j
i
The  l e q r n e d  P r o f e s s o r  d i d  n o t  s t a t e  h i s  a u t h o r i t y  f o r  t ,he^ 
c l a i m  t h a t  t h e  c o m p i l a t i o n  o f  t h e  M an ug y e  w a s  a t  t h e  r e q u e s t  o f  
t h e  k i n g ;  i n s t e a d  h e  l e t  t h e  v a l i d i t y  o f  t h e  c l a i m  t o  b e
i n f e r r e d  f r o m  w h a t  h e  c o n s i d e r e d  t o  b e  t h e  p r a c t i c e  o f  t h e
B u r m e s e  a n d  T a l a i n g  k i n g s : -  
1 5 5 )"  D r . T h a ^ a  v r  ^
( 5 6 )  D r . T h a  My a  v* Daw i d i i n ^ P u ,  ( 1 9 5 1 )  B . L . R *  ISIS' ( S . C * ) & H i j
( 5 7 )  B r ‘.S T P o rc f f i i a m m e r , ’^ a r d x n e  P r i z e  E s s a y ,  o n  t h e ,  s o u r c e s
a n d  d e v e  1 opme n F F 5 f ^ 3 u 5 n e  s e T j a w , X . :
1 6 0 .
"A B u r m e s e  o r  T a l a i n g  R u l e r ,  a f t e r  h a v i n g  a b o l i s h e d  a l l  
e x i s t i n g  h e r e d i t a r y  i n s t i t u t i o n s ,  w o u l d  p r o c e e d  t o  c o m p i l e  a  
new c o d e  o f  l a w  a n d  b e s t o w  h i s  b e n e f i t s  u p o n  i n d i v i d u a l s  o f  h i s  
ox*m c h o o s i n g .  I n  m i n o r  m a t t e r s  h e  w o u l d  a l l o w  t h e  d i f f e r e n t
n a t i o n a l i t i e s  a n d  r e l i g i o u s  b o d i e s  o f  h i s  d o m i n i o n  t o  b e  
g o v e r n e d  b y  t h e i r  own l a w s  a n d  c u s t o m s . "  I t  w a s  a p p a r e n t l y  
o n  t h e  a u t h o r i t y  o f  D r . F o r c h h a m m e r  t h a t  i n  Ma E n i n  B w i n ys  c a s e  
( 5 8 )  t h e  P r i v y  C o u n c i l  s a i d ,
" T h e r e  c a n  be  l i t t l e  d o u b t  t h a t  i n  t h e  m i d d l e  o f  t h e  1 8 t h  
c e n t u r y  o f  t h e  C h r i s t i a n  E r a ,  t h e  c o n q u e s t  a n d  s u b j u g a t i o n  o f  
t h e  c o u n t r y  b y  A l o m p r a  w a s  a c c o m p a n i e d  b y  a  s e r i o u s  a t t e m p t  b y  
h im  a n d  h i s  h i g h  f u n c t i o n a r i e  s o f  s t a t e  t o  p l a c e  t h e  j u r i s ­
p r u d e n c e  o f  h i s  c o u n t r y  i n  a  p o s i t i o n  o f  f r e s h  a n d  s e t t l e d  
a u t h o r i t y .  One o f  h i s  M i n i s t e r s ,  s u p p o s e d  t o  b e  a  J u d g e ,  i s s u e d  
u n d e r  t h e  R o y a l  a u t h o r i t y  a r e  D h a m m a th a t  i n  p r o s e ,  k n o w n  b r i e f l y  
a s  t h e  Dhamma. A n o t h e r ,  i n  c h a r g e  o f  t h e  M o a t  o f  t h e  c i t y  o f  
S h w e b o l  a n d  t a k e n  b y  D r . P o r c h h a m m e r  t o  h a v e  b e e n  A l o m p r a f s 
M i n i s t e r  o f  W ar ,  c o m p i l e d  i n  p r o s e  t h e  M a n u g y e  o r  M a n u k y a y  
D h a m m a t h a t ,  a n d  i t  i s  t h i s  d o c u m e n t  l a s t  m e n t i o n e d  w h i c h  w a s  
i s s u e d  b y  R o y a l  a u t h o r i t y  i n  1 7 5 6 ,  a n d  w h i c h  o b t a i n e d  t h e  
c o m m a n d in g  p o s i t i o n  w h i c h  i t  s e e m s  t o  h a v e  o c c u p i e d  f o r  a  
s u c c e e d i n g  p e r i o d '  o f  1 7 0  y e a r s v "
On t h i s  a u t h o r i t y  t h e  P r i v y  C o u n c i l  h e l d  t h a t  wher® M anugye
i s  c l e a r  o n  a n y  p o i n t  i n  d i s p u t e ,  " t h e  o t h e r  D h a m m a t h a t s  d o  no t .
r e q u i r e  t o  b e  a p p e a l e d ^ t o  t o  c l e a r  u p  a n y  a m b i g u i t y . "
( 5 8 )  ( 1 9 1 4 ) '  " F Mf r T B T R 7 T i> c J  —  ’
I t  i s  d i f f i c u l t  t o  f i n d  i n  D r . F o r c h h a m m e r Ts  E s s a y  d e f i n i t e  
i n d i c a t i o n s  o f  m a t e r i a l s  o n  w h i c h  t o  f o u n d  t h e  c o n c l u s i o n  t h a t  
a  new r u l e r  w o u l d  p r o c e e d  t o  c o m p i l e  a  new Code  o f  Law* I n d e e d ,  
s o  f a r  a s  r e l a t e s  t o  w h a t  m ay  b e  s h o r t l y  d e s c r i b e d  a s  c i v i l  l a w ,  
m a t e r i a l s  e x t a n t  p o i n t  i n  t h e  c o n t r a r y  d i r e c t i o n *  T he  i n n a t e  
c o n s e r v a t i s m  o f  t h e  p e o p l e  a n d  t h e  h i g h  r e s p e c t  i n  w h i c h  k i n g s  
a n d  common p e o p l e  h e l d  a n c i e n t  t r a d i t i o n s  w o u l d  n o t  f a v o u r  
r e v o l u t i o n a r y  i n n o v a t i o n s .  C o p i e s / 6 f  t h e  R o y a l  e d i c t s  o f  
T h a l u n m i t r a  who came t o  t h e  t h r o n e  a t  Ava I n  9 9 1  B . E .  ( 1 6 2 9  A . D . )  
a n d  o f  B o d a w p a y a ,  a r e  s t i l l  a v a i l a b l e  ( 5 9 ) ;  a n d  t h e s e  e d i c t s  
e n j o i n e d  J u d g e s  a n d  t h e  common p e o p l e  t o  e n f o r c e  a n d  r e s p e c t  
t h e  d i c t a t e s  o f  a n c i e n t  D h a m m a t h a t s .  D r . F o r c h h a m m e r  h i m s e l f  
n o t i c e d  t h i s  ( 6 0 ) .
" E v e r y  g r e a t  B u r m e s e  o r  T a l a i n g  m o n a r c h  e n d e a v o u r e d  t o  
p r e s e r v e  e x i s t i n g  l a w s  ( b u t  n o t  h e r e d i t a r y  i n s t i t u t i o n s )  a n d  t o  
e n a c t  a n d  e n f o r c e  new o n e s  s u i t a b l e  t o  t h e  c u s t o m s  a n d  u s a g e s  
o f  t h e  p e o p l e  f o r  whom t h e y  w e r e  i n t e n d e d . "
T he  M a n u s a r a  D h a m m a t h a t ,  a l s o  k n o w n  a s  K a i n g z a  Shwe M y in ,
( 5 0 ) e . g .  R o y a l  e d i c t s  o f  1 1 4 6  B . E . ( 1 7 8 4  A . D . ) *  " I f  t h e  u n e  
l e t t e r e d  p e a s a n t ,  t h r o u g h  i g n o r a n c e  o f  l a w ,  s h o u l d ,  i n  
r e l a t i o n  t o  h e r e d i t a r y  o f f i c e  o r  a p p e n d a g e  o r  t h e f t  o r  
r a p i n e  o r  i n  r e s p e c t  o f  o t h e r  l e g a l  c l a i m s ,  r a i s e  i n ­
a p p r o p r i a t e  p l e a s ,  i n s t r u c t  h im  w h a t  t o  p l e a d ,  how t o  
p r e s e n t  h i s  p e t i t i o n  a n d  t o  s u p p o r t  t h e m  b y  a p p r o p r i a t e  
a r g u m e n t ,  h a v i n g  d u e  r e g a r d  t o  t h e  Manu D h a m m a t h a t ,  t h e  
Mano D h a m m a t h a t ,  t h e  Shwe M y in  D h a m m a t h a t ,  R o y a l  e d i c t s ,  
a n c i e n t  p r e c e d e n t s  a n d  j u d i c i a l  d e c i s i o n . "  Uj 7
S e e  i n  D r . T h a  Mya v .  D a w - K h in  P u ,  ( 1 9 5 1 )  B . L . R . l ® ! ? k ( S . C . ) .
* 11.1 Him —  m ™1 -
( 6 0 )  J a r d i n e  P r i z e  E s s a y ,  9 1 .
i M “fMfiiilf r i 1 1 Trr^r~‘ T ”^ -" T
which Dr.Forchhammer (61) confounded with  Mahayzath ( c i t e d  as
Yazathat in  Kinwun Mingy! *s D ig est)  was prepared in  991 B.B.
(1629 A. D. ) .
T h e  t e x t  i s  i n  P a l i .  T he  o p e n i n g  p a s s a g e  o f  t h e  t e x t  
w h i c h  i s  d i v i d e d  i n t o  1 0  v o l u m e s  o r  c h a p t e r s  r e a d s  ( 6 2 ) ,
" I n  t h e  b e g i n n i n g ,  K i n g  M a h a s a m a t a ,  who r u l e d  o v e r  t h e  
o r i g i n a l  i n h a b i t a n t s  o f  t h e  w o r l d  a n d  who w a s  p o s s e s s e d  o f  
w i s d o m  e n a b l i n g  h i m  t o  a c c o m p l i s h  a l l  t h a t  h e  u n d e r t o o k ,  l o n g e d  
f o r  l a w s  t o  r e g u l a t e  t h e  s e t t l e m e n t  o f  a l l  d i s p u t e s .  To h i m  
w a s  a c c o r d e d  t h e s e  l a w s ;  a n d  i n  t h e  r e i g n s  o f  h i s  d e s c e n d a n t s ,  
t h e s e  l a w s  s p r e a d  o v e r  t h e  f a c e  o f  t h e  e a r t h .  L a t e r  w h e n  
B y u m a n d i  r u l e d  o v e r  P a g a n ,  t h r e e  e m i n e n t  p e r s o n s  n a m e l y ,  K i n g  
B y u m a n d i ,  t h e  K i n g  o f  D a v a s  a n d  t h e  R i s h i  p r e p a r e d ,  f o r  t h e  
b e n e f i t  o f  p o s t e r i t y  who c o u l d  t h e r e b y  a s c e r t a i n  t h e  l a w s ,  a  
D h a m m a th a t  i n  P a l i  c o n c i s e l y  r e c o r d i n g  t h e s e  l a w s .  When l a t e r  
t h i s  D h a m m a th a t  r e a c h e d  t h e  c o u n t r y  o f  M ons ,  t h e  h o l y  p r i e s t  
who r e s i d e d  i n  t h e  R o y a l  M o n a s t e r y ,  f o r  t h e  b e t t e r  u n d e r s t a n d i n g  
o f  t h e  c o n t e n t s  o f  t h e  D h a m m a t h a t ,  t r a n s l a t e d  i t  i n t o  t h e  Mon 
l a n g u a g e .  L a t e r  i n  t h e  r e i g n  o f  t h e  G - l o r i o u s  R u l e r ,  t h e  L o r d  
o f  w h i t e  e l e p h a n t s  ( D h a m m a c e t i ,  1 4 7 3  A . D . )  M a h a t h e r o  B u d d h a g -  
h o s a ,  a t  t h e  r e q u e s t  o f  t h e  c r o w n  p r i n c e ,  r e p l e t e  w i t h  a l l  
d e s i r a b l e  q u a l i t i e s  m e n t a l  a n d  p h y s i c a l ,  a n d  h a v i n g  i n  v i e w
( 6 1 )  J a r d i n e  P r i z e  E s s a y , 9 0  an d .  1 0 5 .
( 6 2 )  D r . T h a  My a  v .  Daw K h i n  P u ,  ( 1 9 5 1 )  B . L . R . W * ,  (S.C.)oH>7.
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the good of the community prepared from the Mon tex t a new 
version  o f the Dhammathat."
The th ird  volume or chapter of th is  tex t ends with,
"The great and g lor iou s monarch, who has bestowed on h is  
people l iv in g  in  d ivers towns and v illa g eq th e  b less in g s  of 
prosp erity  and whose power i s  l im it le s s ,  having entreated the 
revered Royal Mantor, resid ing  in  Taungpila 1, Manuraja, Judge 
and Lord of Kaing v i l la g e ,  under the guidance of the revered  
Royal Mantor have herein  revised  the Dhammathat tran sla ted  by 
Buddhaghos
I t  may be remarked that the manuscript o f th is  te x t ,  
then in  the lib ra ry  of the Kinwun Mingyi at the court of the 
Burmese king was not ava ilab le  to  Dr.Forchhammer when he wrote 
h is  essay and he was led  in to  the error (63) that Vannadhamrna
i  *
Shwemyin of Woona Dhamma Kyaw Din c ite d  in  the Kinwun Mingyi 1 s 
Digest as Vannadhamrna, i s  only the Wagaru and the Maharaja 
Dhammathat (or the Mahayazjbhat of the D igest) more fu l ly  
developed with additional m aterials from Manugye in  the le g a l  
literatux^e of Burma and i t s  au thority . A c lo se  comparison of 
the tex t of Manusara Dhammathats of Kaingza with Woona Dhamma 
Kyaw Din Vannadhamrna reveals that the la t t e r  fa ith fu l ly  fo llow s  
and is  a commentary on the former. Vannadhamrna i s  in  the 
d irect lin e  o f descent from the o r ig in a l Wagaru though the
(63) Jardine Prize Essay, 105.
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tra n s la tio n  o f  Buddhaghosa, from which Kaingza Manuraja, 
under the d irec tio n  o f Taungpila Sayadaw and at the request 
o f  King Thalun Mintra prepared the P a li te x t  in  991 B.E.
(1629 A.D*) o f the Manusara or Kaingza Shwemyin Dhammathat♦(64)
U E Mating, J .,  th erefore , said (65) that the Manugye 
Dhammathat i s  not the paramount authority  in  the body o f  
Dhammathats as enunciated by the Privy Council in  
Ma Hnln Bwin v . U Shwe Gon (6 6 ) , follow ed by the High Court 
o f Judicature at Rangoon in  Ma Nyun v* Maung San The in  (67)*
He said  further (6 8 ) ,
uAn examination o f a l l  the relevant te x ts  from the 
Dhammathats must therefore be undertaken before the point 
at issu e  can be co rrectly  determined* A word of caution, 
here, seems necessary* Dhammathats are not sta tu tory  
enactments and the p rin cip le  o f equitable construction , 
which i s  discountenanced in  in terp retin g  le g is la t iv e  enactment ;
i
i
cannot be excluded when seeking the meaning o f the te x ts  in  
the Dhammathats." '
(64) Dr.Tha Mya v . Daw Khin Pu, (1951) B.L.R.108 (S.C .)
(65) £Bid.
(6 6 ) (1914) 8 L .B .R .1.
(67) (1927) 5 Ran.557.
(6 8 ) Dr.Tha Mya v . Daw Khin Pu, (1951) B.L.R.108 (S .C .)
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CHAPTER V*
EXTENT OP APPLICATION OF BURMESE BUDDHIST LAW
C onflict w ith fore ign  customary'Laws.
A fter the B r it ish  annexation of Burma, I t  was a fundamental 
p rin c ip le  o f B r itish  p o licy  that the p a rticu la r  h ab its and 
customs of the various communities under B r itish  rule should be 
recognized and r e sp e c te d .(1) Hence Burmese Buddhist Law was 
applied by the courts in  Burma in  questions regarding succession , 
Inheritance, marriage or ca ste , or any r e lig io u s  usage or 
in stru c tio n , when the p a r tie s  were Buddhists, except in  so fa r  
as such law had been a ltered  or abolished by a le g is la t iv e  
enactment, or was opposed to  any custom having the force o f  
law in  Burma (&). This rule; applied immediately a fte r  the 
conquest was u ltim a te ly  expressed in  the Burma Act (XIII o f 1898) 
sec tio n  13 In the fo llow ing form:-
11 (1) Where in  any su it or other proceedings In Burma I t  Is  
necessary fo r  the court to  decide any question regarding 
su ccession , in h eritan ce , marriage or c a s te , or any r e lig io u s  
usage or in s t itu t io n ,
(a) the Buddhist law in  cases where the p a r tie s  are Buddhists.
(b) The Mohammedan law in  cases where the p a rties  are 
\  Mohammedans, and
(c) the Hindu lax* in  cases where the p a r tie s  are Hindus, sh a ll
(1) Tan Ma Shwe Zin v» Tan Ma Ngwe Zin, (1932) 10 Ran, 97 at 103.
(2) S ec .4, Burma Courts Act, (VII o f 1875),
form the rule o f decision* Ij
Except in  so fa r  as such law has by enactment been a ltered  j
I
or abolished, or i s  opposed to  any custom having the force o f law, j
(2) Subject to  the provisions of su b -section  (1) and of 
any other enactment fo r  the time being in  fo rce , ( a l l  questions 
a r isin g  in  c i v i l  s u its  in s t itu te d  in  the Courts of Rangoon sh a ll 
be dealt w ith and determined according to  law fo r  the time being  
adm inistered by the High Court o f Judicature o f Fort William in  
Bengal in  the ex erc ise  o f i t s  o r ig in a l c i v i l  ju r is d ic t io n ) (3 ) .
(3) In cases not provided fo r  by su b -section  (1) or by
su b -section  (2 ) or by any other enactment fo r  the time being in
fo rce , the d ec is io n  sh a ll be according to  ju s t ic e , equ ity  and 
good conscience"•
(4) This sec tio n  does not extend to  the Shan S tates" ,
Section  13 o f the Burma Laws Act experts the p rin cip le  la id
down in  Warren H astings1 Ordinance of 1772 prescrib ing the law 
to  be adm inistered in  the East India Companyfs then recen tly  
esta b lish ed  m uffassal c i v i l  courts in  Bengal, and subsequently  
embodied in  sim ilar le g is la t io n  fo r  a l l  parts o f B r itish  In d ia(4)* 
A fter the in s t itu t io n  of the Republic, by v irtu e of a r t ic le  
226 of the co n stitu tio n  o f Burma, the above sec tio n  continues 
as an e x is t in g  Law.
I t  i s  c lea r  from su b-section  (1) that Buddhist law i s  
purely lo c a l and i s  not therefore, applicable to  the Buddhists
TTLU~-»- nr |J -  i n  I Tl— nr 1-~— — — — » —  .... «. »nii i.» ' I n  » .  .i« m  i ■■■!.■ ■ I ■■..■■■! I i r * "
(3) Omitted by secs 2 o f Rep. & Amending Act (ii)^ o f 1945
(4 ) see Tan Ma Shwe~ Zin v . Koo' Soo Gbo'ng, (19397 Ran.(5^8 VK.C~Dj ,
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l iv in g  abroad. I t  i s  a lso  a condition  precedent that both 
p a rties  to  the su it or proceedings sh a ll be Buddhists,
By Buddhist Law i s  meant the customary law of the Burmese 
who in  gen eral, p rofess the Buddhist r e l ig io n . I t  has nothing 
to  do w ith the Buddhist doetrine as preached by the Lord Buddha. 
As Page C .J, remarked in  Phan Tiyok v . him Kyin Kauk (5 ), 
tfBurmese customary Law Is  regarded as Buddhist Law, not because 
i t  i s  part and parcel of the Buddhist r e l ig io n , but because i t  
i s  the personal law that governs the Burmese who are Buddhists11.
But t h e B u d d h is t s ,f in  su b -sec tio n a l3 of the Burma Laws 
Act r e la te s  prima fa c ie  to  a l l  Buddhist inhabitants o f Burma,
I t  ap p lies to  a l l  Indigenous races of Burma who profess the 
Buddhist r e l ig io n . Shan S ta tes are exp ressly  excluded from 
the operation of sec tio n  3 ( 4 ) .o f  the Bui&ia Laws Act and under
sub-3ec tio n  2 o f sec tio n  11 of the Act, the law to  be ad­
m inistered i s  the customary law of the S tate In so fa r  as i t  i s
in  accordance w ith ju s t ic e , equ ity  and good conscience. But
'  V
Shan Buddhists have no separate personal laws apart from that 
of Burmese Buddhists. I t  was held that Burmese Buddhist Law 
i s  prima fa c ie  the personal law of Stan S ta te (6 )* i t  may be 
said  that the p roh ib ition  in  su b -section  (4) i s  no longer  
e f f e c t iv e .
The question  whether i t  includes the Buddhists o f foreign
(5) (1930),8  Ran.57. (F .B .) .
(6  ) Ma Shwe Yin v . Mg.Ba Tin, (1923) 1 Ran.343.
n a t io n a lit ie s  has o ften  been mooted before the Courts in  Burma. . 
Although in  Mg,.Tin v* Poop Raj Barua (7) Burgess, J .C ., remarked 
of a Mug coming from Chittagong, nPrima fa c ie ,  as a Buddhist 
deceased would come under the Buddhist law of the Country at 
large and the burden o f proving any sp ec ia l custom or usage 
varying the ordinary Buddhist ru les of inheritance would be on 
the person assertin g  the variance1*, i t  was taken u n til 1939 
gen era lly  to  have been ju d ic ia lly  s e t t le d  that Burmese Buddhist 
Law i s  not applicable to  the determ ination o f questions of 
succession  or inheritance to  the e sta te  o f Buddhists of foreign  
n a tio n a lity  resid in g  in  Burma (8 ) .
This view however was challenged before the Ju d icia l 
Committee o f the Privy Council in  Tan Ma Shwe gin and others v* 
Koo Boo Chong and others (9 ) . In that case, the Rangoon High 
Court had held th at Chinese Customary Law governs succession  to  
the e s ta te  o f  Chinese Buddhist dom iciled in  Burma, Inasmuch as 
there i s  no Buddhist Lav? applicable to  Chinese Buddhists. In 
appeal to  the Privy Council, S ir  George Rankine remarked MHad 
there in  fa c t been a s e t t le d  course of Ju d icia l decisions in  
Burma upon the question, th e ir  Lordships would have been loath  
to  d isturb  i t .  But from th e ir  review of d ec ision s i t  i s  
abundantly c lea r  that the important question now before the
(7) (189 &.)&$) 11 U.B.R46G8. >
(8 ) Chan Pyu v . Saw Sin , (1928) 6 Ran.623;
P h a n '  f f l y o k  v .  Pirn K y l n  Ka u k , ( 1 9 3 0 )  8  R a n . 5 7 |P & o ;
TaiT"Ma sKwe Zin v . Tah Ma Jfgwe Zin, (1952) 10 Ran.97 & the
case s c  i t  ed the reIn •
(9) (1939) Ran.548 P.C.
Board cannot b© answered upon the mere p r in c ip le  o f stare  
d&cises * At the h ighest i t  may be said  that there i s  a
su b stan tia l preponderance o f opinion against applying Burmese
Buddhist Law t o  the case o f  a Chinaman who was a Buddhist.
As to  the consequence o f the opinion of the choice between
Chinese Customary Law and the p r in c ip les  o f E nglish  Law or the
Indian Succession  Act, the d ec isio n s are not s e t t le d  but
c o n f l ic t in g . The matter must now be determined upon the words
of sec tio n  13 as a question of construction1* * Their Lordships
further sa id  that d i f f i c u l t i e s  in  the a p p lica tio n  of that sec tio n
had arisen  out o f the Immigration in to  Burma, of Chinamen, some
of whom p rofess the Buddhist fa ith , although there i s  no Chinese
form of Buddhist Law. I t  was pointed out th a t, as regards
su ccession  and in h eritance, the Chinaman who i s  a Buddhist I s ,
in  China, governed by customs and laws which are not connected
with the r e lig io u s  b e l ie f s  of the Buddhists, and which are
applied eq u a lly  to  Chinamen who are not the Buddhists. Pealing
with a l l  relevant a u th o r itie s  on the su b ject, th e ir  Lordships
concluded that a Buddhist, comes w ith in  the term "Buddhists**
in  clause (a) o f su b -section  (1) of sec tio n  13 of the Burma
Laws Act, 1898 and that he cannot be excluded therefrom e ith e r
on the ground that he i s  not a Burmese Buddhist, or because
the law which governs him in  China i s  not s p e c if ic a l ly  Buddhist 
or even a r e lig io u s  law , Their Lordships recognised that
some d i f f ic u l t y  and inconvenience would a r ise  from applying to  
Chinese Buddhists, a law d ifferen t from that applicable to
them in  China, but they considered that to  be a matter fo r  
reconsideration  by the le g is la tu re*  The in flu x  of Chinese 
in to  Burma might not have been an tic ip ated  or the r e la tio n  
between r e l ig io n  and law might have been im perfectly  understood 
when the ru le was f i r s t  Introduced* In th e ir  Lordships1 opinion, 
" it Is  a problem de leg e  ferenda and i s  not to  be solved by 
in terp retin g  the sec tio n  in  a sense of which i t  does not admit". 
Expressing complete agreement with the d ec is io n  of Burgess J.O ., 
in  Ma Tin v . Poop Raj Barua (10), th e ir  Lordships held that 
prima fa c ie ,  inheritance to  the e sta te  of a Chinaman who was 
dom iciled in  Burma and was Buddhist, i s  governed by the Buddhist 
Law of Burma, and the burden of proving any sp ec ia l custom or 
usage varying the ordinary Buddhist ru les  o f inheritance Is  on 
the person a sser tin g  the variance. .This d ec is io n , i t  i s  
submitted, Im plies that the Buddhist^6 f  a l l  n a t io n a lit ie s  
dom iciled in  Burma are, In the absence of proof o f custom having 
the force of law, governed prima fa c ie  by Burmese Buddhist Law, 
in  m atters re la tin g  to  succession , in h eritan ce , marriage or 
ca ste , r e lig io u s  usage and in s t i tu t io n .  A ll previous d ecision s  
of the Rangoon High Court on the point to  the contrary have 
thus been over-ru led . I t  i s  submitted that Page C ,J .fs view, 
though over-ru led , i s  the b e tter  view, because i f  the in ten tio n  
of the le g is la tu r e  in  passing the enactment i s  s te a d ily  borne 
In mind when the construction  of the sec tio n  Is  under con­
sideration^ I t s  meaning and e f fe c t  Is free  from d i f f ic u l t y .
 -  - - - - - -  ;     , .  -  - ■ ................
(10) (189*fj9») 11 U .B .R .|608.
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Pag© C .J ., therefor©, s a id , (11) " it  Is a fundamental p r in cip le  
of B r itish  Imperial p o licy  th a t, so fa r  as may be con sisten t  
with the maintenance o f good government and ordered progress, 
the p a rticu la r  hab its and customs o f the various communities 
under B r it ish  rule should be recognised and resp ected . I  have 
no doubt that the le g is la tu r e  intended to  g ive e f fe c t  to  th is  
p rin c ip le  when sec tio n  13 was enacted. But the language in  
which the sec tio n  i s  couched i s  unfortunate* I t  would be 
neith er reasonable nor fe a s ib le  to  construe the sec tio n  In any 
other sen se . I t  fo llo w s , th erefore , that the question to  be 
determined in  the present case are to  be decided by reference , 
to  the personal law of the Chinese Buddhists In Burma, which; 
prima fa c ie  i s  Chinese customary law".
Gf the e f f e c t  o f sec tio n  13 o f the Burma Laws Act on 
questions r e la tin g  to  marriages between a Burmese Buddhist and 
a Buddhist o f a foreign  race, the pronouncements were not 
co n sisten t in  the p a st.. I t  has never been doubted that a v a lid  
marriage i s  p o ssib le  between them, but the ju d ic ia l r e q u is ite s  
la id  down fo r  compliance seem to  have been a ltered  from time to  
tim e. In Sein kyi v . Ma E (12), the marriage between such 
p a rtie s  was required to  be celebrated In accordance with the 
customs of both the Burmese and Chinese. In Ma The in  Shin v . :
Ah She in  (13) j however, the adoption o f Chinese ceremonies at
(11) (1932) 10 Sah.W . 2TFBT. —— ----  -
(12) (1916) 8  L.B.R. 399.
(13) (1915) 8 L.B.R. 222.
the marriage was considered not ind ispensab le, and in  
Saw Maung Gyi v . Ma Thu kha(14), such ceremonies were held to  
be unnecessary, the consent of the parents o f the Burmese g ir l  
and mutual consent o f the p a rties  to  become husband and wife 
being the only r e q u is ite s  o f a v a lid  marriage* This, o f course, 
was the view in  Lower Burma* In tipper Burma, however, i t  was 
held  in  Wa Foon v* Ma Theln T tn (15) that the consent of the 
parents o f the p a rties  to  the marriage must be obtained, and that 
the resp ective  p o s itio n s  of the p a rties  must be such th at a 
marriage between them w ill  not be in v a lid . Hence, according 
to  Upper Burma view, no marriage between a Burmese Buddhist 
woman and a Buddhist Chinaman was considered le g a l ly  binding 
unless the a foresaid  r e q u is ite s  were f u l f i l l e d .
In Ma Yin Mya v . Tan Yauk fu (16) on the question whether 
the Burmese Buddhist Law of marriage should be applied to  
Chinese Buddhists a Full Bench of the Rangoon High Court,held  
th a t, while the capacity  o f each of the p a r tie s  to  the marriage
i s  governed by h is  or her law of dom icile, the formal r e q u is ite s
: • *
of the marriage are to  be determined as fo llo w s:-
(1) Burmese Buddhist Law regarding marriage i s  prima fa c ie  
applicable to  Chinese Buddhist as le x  lo c i  con tractu s,
(2) to  escape from the ap p lica tion  o f Burmese Buddhist Law 
regarding marriage, a Chinese Buddhist must prove that he i s
(14) (1915) 8 L.B.R. 2Q§7 ~  ’ ” ~
(15) (1914) 7 B.L*T* VI.
(16) (1927) 5 Ran.406 (F *B .)•
subject to  custom having the force o f law in  Burma, and that 
the custom i s  opposed to  the provision  o f Burmese Buddhist Law 
applicable to  that case; and
(3 ) in  case the m atter in  is su e  i s  the marriage o f a 
Buddhist Chinaman with a Burmese woman, he must show that the 
ap p lica tion  of the customs having the force of law w il l  not work 
in ju s t ic e  to  the woman.
Several Learned Judges o f the High Court o f Judicature, 
however, in  la t e r  cases have, without impugning the conclusion  
that a Chinese Buddhist man cannot claim as against a Burmese 
Buddhist woman that in  m atters of marriage, the Chinese 
customary Law should form the rule o f d ec is io n , found them selves 
unable to  subscribe to  the reasons g iven  in  Ma Yin Myafs case 
and in  p a rticu la r  to  the view held there that Burmese Buddhist 
Law app lies to  a l l  Buddhists of whatever n a tio n a lity  in  the 
province (17)•
*^n Pyu v . Saw Sin (IB), G unliff J . considered the
e f fe c t  of the d ec isio n  aforesaid* He appeared to  have thought 
that the case could have been decided on the analogy of the 
d ecision s of the E nglish  Courts preventing, on equ itab le  
p r in c ip le s , In cases of the formal r e q u is ite s  o f marriage, 
hardship or in ju s t ic e  being experienced by E nglish  women who 
have ignorantly  married husbands who are foreign ers in  a le g a l
(17) U'E Maung, Burmese Buddhist Law, 4
(18) (1928) 6 Ran.5£B~ ai~S3S7“
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sense*
He aid , o ffg .C .J . in  Phan Tiyok v . Lim Kyln Kauk (19) suggest 
that i t  tqtight have been p ossib le  to  base the v a lid ity  o f a 
marriage between a Chinese Buddhist man and a Burmese Buddhist 
woman on consideration  of ju s t ic e , equ ity  and good conscience  
or on the basic conditions which are gen era lly  recognised by 
c iv i l i s e d  races as necessary to  co n stitu te  marriage, such as 
permanent cohab itation  with a view to  the procreation  of children  
and with the repute o f marriage, rather than on the requirements 
of Burmese Buddhist Law or of any other p a rticu la r  form of law. 
The Learned Chief Ju stice  found further support to th is  view in  
the dictum of Fox C*J. In Sein Kyi v . Ma 33 (20 ), which he goes 
on to  say, " is a lso  a case re la tin g  to  marriage, and which is  
in te r e stin g  because the Learned Chief Ju stice  said  in  I t  th at, 
"prima fa c ie  there i s  no strong reason why the customary law 
of the man should be applied and the customary law of the woman 
u tte r ly  disregarded, at any ra te , up to  and at the time of the 
m a r r i a g e T h a t  statement seems to  support my suggestion  that 
in  such cases i t  is  " ju s t ic e , equity and good conscience"  
which should be applied, rather than e ith e r  Burmese Buddhist 
Law or Chinese Customary Law. (21)."
Otter, J . took the view that sec tio n  13 (1 ) of the Burma
(19) (193G) 8 Ran.57lM>-
(20) (1916) 8 L.B.R. 399.
(21) (1930) 8 Ran.57 at p.GSi*
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Laws Act contemplates in  the case of Buddhists the personal Law 
of the p a rticu la r  Buddhist party and not n ecessa r ily  the Burmese 
Customary Law (22) .
Brown, J . who was one of the members of the Full Bench 
which decided Ma Yin Myafs case, found h im self la te r  unable to  
support in  a l l  I t s  im plications the dictum of Rutledge, C .J.:
"It i s  true that the Burmese Buddhist Law i s  the only Buddhist 
Law o f which we have any real knowledge. I  do not think, 
however, that i t  n ecessa r ily  fo llow s that the law must be 
applied in  m atters o f succession  to  a l l  Buddhists o f whatever 
n a tio n a lity  they may be and whatever customs they may fo llo w ." (23) 
Maung Ba, J*. who a lso  was a member of the F u ll Bench, which 
decided Ma Yin My a 1 s case found h im self In Phan Tiyok v . Lim 
Kyin i£auk unable to  pursue to  i t s  co ro lla ry  the dictum of 
Rutledge C .J ., th erein , and s ta te s , "Although the ordinary 
Chinese Buddhist i s  a Buddhist w ith in  the meaning of S ection  13 
of Burma Laws Act, there i s  no law which can be ca lled  Buddhist 
Law1 recognised by the Chinese in  Burma, apart from the general 
customary law applicable to  both Buddhist and non-Buddhist 
Chinamen. They do not recognise the Dhammathats which are 
recognised by the Burmese Buddhist and which have come to  be j
f
known as the Burmese Buddhist Law," (24) |
i
t
(22) (1930) 8 Ran.57 at p.B35
(23) (1930) 8 Ran.57 at page 139
(24) (1930) 8 Ran.57 at page 136.
Page C .J ., w h ilst d eclin in g  to  consider whether the actual 
d ecisio n  in  Ma Yin Myafs case was correct or not, expressed h is  
In a b ility  to  subscribe to  the view of Rutledge, C*J., in  Ma Yin 
Mya1 s case th a t, ’the only Buddhist Lav/, however, in  my opinion, 
of which the Courts In th is  province have ever taken cognisance 
Is Burmese Buddhist Law1 and la te r  goes on to  say th a t, ’As I  
apprehend the meaning and e f fe c t  o f sec tio n  13 of the Burma 
Laws Act, however, the Burmese Customary Law i s  to  be applied in  
Burma to  Burmese Buddhists and the Chinese Customary Law to  
Chinese Buddhists, not because these Customary Laws are part and 
parcel of the Buddhist r e lig io n , but because they are the 
personal law by which the Burman and the Chinese in  Burma. who 
profess the Buddhist r e lig io n  resp ec tiv e ly  are governed,"(25) 
a view which C u n liffe , JY reaffirm ing h is  judgement in  Chan Pyu 
v* Saw Sin (26) accep ts .
Ba U. J ., in  Ma Kyin Hlaing v* Mg.Kyin Swi (27) observes,
"the question o f  marriage and succession  are so in tim ately  bound 
up that one fo llow s the other as the night and the day and so 
one part o f one’s l i f e  should not be allowed to  be governed by 
one law and another part by another law."
However, the Privy Council d ec isio n  in  Tan Ma Shwe Zin’s
.  \  i
case (28) has now s e t t le d  the point fo r  ev er . I t  was pointed j
out In Daw: Thike (a) Wong; Ma Thike v . CyoMng; Ah Lin (29) that |
■ - -  -  ■ . . . . .  ■ . _ .  ■ " —  ■■■■■■ ~  —  —  ••  ~ ~ ■ ~ • ~  ~  —  —  ~  —  •—
(25) Tan Ma Sfewe Zin v . Tan Ma ®lfwe Z in ,(1932) 10 Ran.97 at p .104. !
(26) (1'9S8) 6 Ran":""B23. ‘----- !----- “
(27) (1937) Ran.90 . 1
(28) (1939) Ran.548 (R.C.) .
(29) (1951) B.L.R.133 (S .C .) .
there i s  only one Buddhist Law that i s  known to  the Courts and
the people o f the country, and the law that Is  known to  them,
as explained by th is  Court in  the case o f Dr.Tha Mya v . Daw 
Khin Pu (30) Is contained in  the Dhammathats and the c o lle c t io n  
of precedents. Therefore, prima fa c ie  a Buddhist in  Burma, 
ir re sp e c tiv e  of whence he came, i s  governed by the Dhammathats 
and the precedents in .th e  matter of marriage, Inheritance and 
succession  un less he can prove that he i s  governed by a custom
which has the force of law and which i s  opposed to  the Burmese
Buddhist Law. A Chinese Buddhist Is prima fa c ie  governed by 
the Burmese Buddhist Law.
2 . The Law applicable to  mixed m arriages.
(a) Choice of law s.
I t  i s  c lea r  that there are no separate provisions in  the 
Dhammathats to  deal w ith questions o f c o n f lic t  o f law s. "Under 
the Burmese regime, a l l  persons, whatsoever th e ir  race or creed, 
were governed by the Dhammathats, and sin ce by Private  
In ternational Law marriage i s  decided by law o f the place where 
i t  i s  celebrated , i t  fo llow s that le g a l marriages according to  
Burman Buddhists custom eould have been contracted in  Burma, 
before annexation, between Buddhists and adherents of other 
r e lig io n s;  and i f  the marriage was v a lid  when contracted, i t  
cannot have become in v a lid  by any subsequent change of law, 
unless there had been a sta tu tory  p rov ision  in v a lid a tin g  such
(30) (1951) B.L.R.108 (S.C.)*
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m arriage (31) ."
-*-*1 Ma Che in  v . ma Mo (32) a Burman Roman C atholic liv e d  
with a Buddhist woman as man and w ife , long before the B r it ish  
annexation o f Upper Burma. Both p a r tie s  were the subjects of 
the Burmese King. T hirkell White, J .C ., held  that Buddhist 
Law of marriage applied to  them as the le x  lo c i  contractus; 
that there was a presumption in  favour of the fa c t of a marriage 
having been contracted between persons who had liv e d  together  
and professed  to  be man and w ife fo r  a number o f years, and the 
burden o f proving the In v a lid ity  of a marriage in  the 
circumstances i s  on the party who impeached or questioned i t s  
v a l id it y .  The learned J u d ic ia l Commissioner in  arriving at 
the d ec is io n s , r e lie d  upon S tor ies  Commentaries on the C onflict  
of Laws (33) In which occurred the fo llow ing  passage:
"The general p rin cip le  cer ta in ly  I s ,  as we have already  
seen, that between persons su i ju rio  marriage i s  to  be decided  
by the law o f the place where i t  i s  ce leb ra ted . I f  v a lid  
there, I t  i s  v a lid  everywhere. I t  has a le g a l ubiquity* o f  
o b lig a tio n . I f  in v a lid  there, i t  i s  eq u ally  in v a lid  every­
where."
I t  may then be said  that Burmese Buddhist Law i s  applicable  
to  marriages between Buddhist women and non-Buddhist men as the 
le x  lo c i  contractus, i f  they were contracted before the
(51) U May Q u n ^ Leadjng C aseson  Buddhist Law, Tlh
(32) Chan Toon’s Leading case- I3T,r p .254. “
(33). Eighth" E&ition7"'"ISvT
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annexation of (Burma. But in  Sophia B lin  v , Maria David (34) 9 
i t  was held  by the Chief Court of Lower Burma that Burmese 
Buddhist Law did not apply to  marriages o f non-Burmans celebrated  
in  Burma during the Burmese regime. I t  i s  therefore necessary  
to  s ta te  the law .applicable to  marriages between Burmese Buddhists 
and persons of other fa ith s ,  and the changes in  the ru les  
applicable in  such s itu a t io n s .
(b) Marriage .w ith Mahomedans.
I t  i s  now s e t t le d  law that Mahomedans can contract v a lid  
marriages with k ita b is . By k ita b is  are meant those persons 
“who b e liev e  in  a heavenly or revealed r e l ig io n , and have a 
kitab or book that has come down to  them, such as the Book of 
Abraham or Seth, and the rsalms of David (3 5 )“ .
I t  i s  a lso  sa id  that “i t  i s  unlawful fo r  a k ita b l to  marry 
a pagan woman or an id o la tr e ss  before she becomes a Mussalman 
(36)*" In Queen Empress v . Nga ra le  (37) i t  was held  that a 
Buddhist cannot be sa id  to  have a heavenly or revealed r e lig io n  
and a k itab  or book of recognised authority  which would place  
them on the same fo o tin g  as Jews and C hristians and other  
r e l ig io n is t s  b e liev in g  in  one Cod, Consequently, no le g a l  
marriage can be contracted between a Mahomedan and a Buddhist
woman unless the la t t e r  p rofesses Mahomedanism and the ceremony
(34j (1918) 12 B_.L",‘f  *48** “
(35) iagore*s Lecture (1873) 305.
(36) Ibid 304,
(37) (1899) B .J .607 .
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Is performed In accordance with the Mahomedan r i t e s .  The 
converse holds good. In Ma Le v . Maung Kye and another (38), 
th is  problem was considered, and T hirkell White, J .C ., observed: 
“She p roh ib ition  of marriage between a mahomedan woman and 
a man of d iffe r e n t r e l ig io n  appears to  be even stronger than that 
of a marriage between a Muslim and a non-Moslem fem ale. Fox*, 
the p roh ib ition  i s  ab so lu te, and extends even to  unions with 
C hristians and Jews. 11
The leading case on the subject o f mixed a llia n c e s  between j 
the Buddhists and the Mahomedans i s  that of Abdul Kazak v . Aga 
Mahamed (39) wherein th e ir  Lordships o f the Privy Council appear 
to  have considered i t  as s e t t le d  law that a Mahomedan cannot 
la w fu lly  marry a Buddhist woman un less the woman embraces Islam .
In a l l  cases where according to  Mahomedan Law u n b elie f or
d ifferen ce  of creed i s  a bar to  marriage w ith a true b e lie v e r ,
It i s  enough i f  the a lie n  in  r e lig io n  embraces the Mahomedan 
f a i t h .  p rofession  with or without conversion i s  necessary and 
s u ff ic ie n t  to  remove the d is a b il i ty  (40)• S in cer ity  o f the 
conversion or s in c e r ity  o f r e lig io u s  b e l ie f  i s  immaterial so 
long as Mahomedan fa ith  i s  p rofessed . The e s se n t ia l doctrine  
of the Mahomedan fa ith  c o n s is ts  in  the b e l ie f  in  one Cod and the
b e l ie f  that Mahomad i s  His/prophet (41) . I t  may be noted here
T38) Tl899) I I  XT,B. K .il8 9 7-1901)^97^
(39) (1893) 21 Cal.6 6 6  (P .O .).
(40) Ib id .
(41) jsarantakath v . Paraklal, (1922) 45 Mad.986.
that i f  the Burnan Buddhist a p o sta tise s  from the mahomedan 
fa ith  the marriage t i e  i s  immediately d isso lved  without a ta la k  
or decree of Court (4 2 ). Formal renunciation  o f the fa ith  in  
Mahomedanism i s  a l l  that i s  required fo r  apostacy. I t  i s  
immaterial whether the motive o f the renouncer i s  genuine change 
of fa ith  or a mere device to  have the marriage d is s o lv e d .(4 5 ). 
U ttering of words against mahomedan fa ith  or any oral act of 
fa ith  in  any r e lig io n  other than Mahomedanism co n stitu te s  
apostacy (4 4 ), Hence, U Chan Toon sa id , *Xt does cer ta in ly  
appear anomalous that a party to  a contract should, at w i l l ,  he . 
able to  throw o f f  an o b lig a tio n  by a d eclaration  of a change In 
b e l ie f  (45)*“
(c ) Marriage, with Hindus.
Except under the provisions of the Special Marriage 
(Amendment) Act (XXX of 1923), there cannot be a v a lid  marriage 
between a Hindu o f any caste and a Buddhist (46)• Before the 
said  Act came in to  fo rce , i t  was held in  Badeln Singh v . Ma MaY 
(47) that a Hindu could only marry a Hindu woman of h is  own 
ca ste , and that so long as he remained a Hindu, he could not 
marry a Buddhist g i r l .  But In S.Anamalafrj,v. Fo Ban (48), i t
(42) Ma Saing v . Kadfcr M olddin,(1902)8 B.L.R.16J 
Soha Ullah v . Ma Kin, (I9 l8 )9  L .B .R .206.
(43) fftTFaEmaEe v . HiEca?( 1928) A. I . R. Lah.954.
(44) HusseIn tfnwafr v . Fatima_Bee, (1884)S*J.368.
(45) P rin c ip les_ o f Buddhist Law, 58.
(46) see under Present p o s it io n  o f the Law (in fra )
(47) (19GO) 6 B.L.R.253.
(48) (1905) 3 L.B.R .228.
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was decided fahat a Hindu o f the Punohania or Pariah c la ss  can,
in  the absence of proof to  the contrary, contract a va lid
marriage w ith a Buddhist*
(d) Marriage with C hristian s.
Section  4 o f the C hristian  Marriage Act (XV of 1872) 
declares that every marriage between persons one or both of 
whom Is or are a C hristian  or C hristians sh a ll be solemnized in  
accordance w ith se c tio n  5, otherwise i t  would be in v a lid .
Previous to  1927, where the marriage had taken place under the 
C hristian  Marriage Act no divorce su it could be maintained at 
the Instance of the Buddhist spouse, as sec tio n  2 of the Divorce 
Act, (IV of 1869) (49) as i t  then stood, did not authorise any 
Court to  grant any r e l i e f  under the Act except In cases where 
the p e t it io n e r  professed  the C hristian r e l ig io n  and resided In 
India at the time o f presenting the p e t it io n s .
That was the d ec is io n  in  Kin Twe XT v . C .Ripley (50) where­
in  Burgess, J .C ., observed:
“I t  Is  apparently an anomaly that one of the p a rties  to  a
....................  j  ■ -  . . - - -  . . . . .  . . .  . . ,
marriage - in  th is  in stan ce, the husband -  should be e n t it le d  to  
r e l i e f  under the Divorce Act, because he p rofesses the C hristian  
r e lig io n , and that the other - in  th is  instance the w ife - should
(49) Section  2 declares “Nothing h ere in a fter  contained sh a ll 
authorize any Court to  grant any r e l i e f  under th is  Act, 
except in  cases where the p e tit io n e r  p rofesses the C hristian  
r e lig io n  and resid es  in  India at the time o f  presenting the 
p e t i t io n . 11
(50) (1895) I I  XJ.B.R. $1892-6) 338;
see a lso  Chan Toon!s Leading Case, 32.
be debarred from such r e l i e f ,  because she does not profess that
relig ion^  although she was allowed to  marry under the C hristian
Marriage Act, notwithstanding such d ifferen ce  in  r e lig io n , and
i t  has not unnaturally been argued that such a s ta te  o f the law
could never have been contemplated by the le g is la tu r e ."
Fortunately, however, t h is  absurdity Was removed by sec tio n
2 o f the Divorce (Second Amendment) Act (XXX of 1927); i t  i s
now p o ssib le  to  obtain  a divorce under the Act where e ith e r  the
p e t it io n e r  or the respondent professes the C hristian  r e l ig io n .
In Maung Kyalk ,v. Ma Gyl (51) a Burmese Buddhist became a
convert to  C h r istia n ity  and contracted a v a lid  marriage with a
C h ristian . He then reverted to  Buddhism and contracted a
second marriage with a Buddhist woman. I t  was held  that the
second marriage was in v a lid , as apostacy did not ip so -fa o to
d isso lv e  a C hristian  marriage. In L ily  Rose ChemGwan v.
Cheng Gwan (52), both p a r tie s  were C hristians at the time of
the m arriage. The husband, subsequently, abandoned the
C hristian  f a ith  and the w ife sued for  divorce under the Divorce
Act, 1 8 6 9 .  The su it  was decreed. In Ma E Tha v . Ma Thein
Kin (53), the couple were married according to  Burmese Buddhist
r i t e s .  The husband subsequently, embraced C h r istia n ity , but 
the Rangoon High Court held  that the Buddhist marriage was not 
autom atically  d isso lved  by apostacy o f e ith e r  spouse, as in  the
(51) (189.9) I I  tJ.B.R. (1897-1901) 488.
(52) (1897) 3 B.I..R. X.
(53) A .I.R . (1935) Ran.37 at 39.
case o f Mahomedans.
(e) Marriage with Chinese,
Much of what can be sa id  about marriage between Burmese 
Buddhists and Chinese has already been se t out in  the sec tio n  
e n t it le d  " c o n flic t  w ith foreign  customary law." In Ma Kyin Mya 
v * Maung S it  Han (54) the question was whether a marriage 
su b sisted  between a Chinese Confuclan and a Burmese Buddhist 
woman, Sparge J ,,  remarked;-
"In cases of a marriage in  Burma between a Chinese 
confucian and a Burmese Buddhist woman, se c tio n  13(1) (a) o f the 
Burma Laws Act does not apply as both p a r tie s  are not Buddhists, 
and sec tio n  2 o f the Specia l Marriage Act 1872 a lso  does not 
apply as one party i s  a Confucian and the other a Buddhist, 
Seetion  13(3) o f the Burma Laws Act th erefore , becomes applicable  
as a matter o f eq u ity , ju s t ic e  and good conscience, and in  a 
case of t h is  nature, i t  means not the a p p lica tio n  o f E nglish  Law, 
but of Burmese Customary Law as the le x  t o i  con tractu s.v
In Ma l i n  v , Ko Sein  Hone (55) i t  was held that in  absence 
o f any s u ff ic ie n t  authority  e ith e r  ju d ic ia l or le g is la t iv e  to  
show that e ith e r  the Chinese Customary Law or the Burmese 
Buddhist Law should govern the question  as to  the resp ective  
in te r e s ts  o f the Chinese Buddhist husband and the Burmese
(54) (1937) Ran,103,
(55) A .I.R , (1939) Ran,291.
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Buddhist w ife in  the property held by e ith e r  or both, the
question  as to  the d iv is io n  of property between the p a rties  
upon divorce should be decided according to  ju s t ic e , equity  and
good conscience under sec tio n  13(3) o f Burma Laws Act* In
Tan Ma Shwe 21 n v . Koo Soo Chong (56) i t  was held  that a Chinese 
Buddhist i s  a •Buddhist1 w ithin  the meaning of sec tio n  13 of
the Burma Laws Act (XIII o f 1893) and consequently, the marriage 
of a Burmese Buddhist woman w ith a Chinese Buddhist man Is now 
governed by Burmese Buddhist Law. In Daw Thike (a) Wong Ma 
Thike v . Cyotftig Ah Lin (57), i t  was held  that i f  a Chinese 
Buddhist i s  prima fa c ie  governed by the Burmese Buddhist Law 
there i s  a l l  the more reason why a Sino-Burmese Buddhist should 
be governed by the Burmese Buddhist Law* His ways, manners and 
modes of l i f e  are the same as the Burmese and he Is  a c i t iz e n  
of the Union o f Burma by b ir th . Therefore, un less and u n til  
he can prove that he Is  subject to  a custom which has the force  
of law in  Burma and that custom i s  opposed to  the provisions o f  
Burmese Buddhist Law, he Is  governed by Burmese Buddhist Law.
3, Present P o sitio n  of the Law.
Prom what has been said  above, i t  w il l  be seen that the 
c o n f lic t  o f personal laws put the Burmese Buddhist woman in  an 
unenviable p o s it io n  in  regard to  m atters o f marriage. Her 
marriage to  a C hristian  was v a lid  only i f  solemnised by a
m in ister  o f r e lig io n  le g a l ly  competent to  perform the ceremony
(56) (1939) Rang, (P*0.) 548.
(57) (1951) B.L.R.133 (S .C .),
or by a R egistrar of Marriages (5 8 ), A v a lid  marriage w ith a
Muslim was only p o ssib le  i f  she had p rev iou sly  professed  
conversion to  Islam (59), and i f  she survived him, she was
u su a lly  dismayed to  d iscover what her r ig h ts  o f inheritance were 
(6 0 ). Marriage w ith a Hindu other than a panohama was 
im possible (61)• N evertheless, unions between Burmese Buddhist 
women, and foreign ers became common, and though, in  many cases, 
the woman entered in to  the a sso c ia tio n  under no delusions as to  
her s ta tu s , there were others In which she regarded h e r se lf  as 
v a lid ly  married. In any case , when the man died or broke o f f  
the a sso c ia tio n  she found h e r se lf  without r ig h ts  against him 
or h is  e s t a t e .  L eg is la tio n  to  remedy th is  in to lera b le  s ta te  
of a f fa ir s  was in e v ita b le .
As Seen above, there was no p o s s ib i l i ty  of a v a lid  union 
between a Buddhist and a person fo llow ing  the Hindu, Sikh or 
Jain f a i t h .  The Special Marriage Act (No.3 of 1872) provided 
fo r  in te r  marriage between two persons n eith er  o f  whom follow ed  
the C hristian , Hindu, Mahomedan, Jewish, P asi, Buddhist, Sikh, 
or Jain fa ith *  But the Special Marriage (Amendment) Act No.30 
of 1923 made p o ssib le  va lid  union between persons one of whom 
follow ed the Buddhist fa ith  and the other e ith e r  the Hindu or 
the Sikh or th e  Jain f a it h .  One of the p a r tie s  to  such a
marriage must g ive n otice in  w riting to  the R egistrar of
(58) C hristian  Marriage Act 1872, section " 5.
(59) Q.E. v . Nga’P ale, (1899) P .J .L .B .607 .
(60) A. S le d h il l ,  Burmese Law in  the Nineteenth Century, with
sp ec ia l re fe  re he e to  "t he pbsTflon, of women , 5 l .
(61) S. Anamalay' ELIIay v~ ^b“Xan7"Tl905)3 L .B .R .6 £§.
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Marriages o f h is  d is t r ic t  under Act 3 o f 1872 and a fte r  the 
exp ira tion  o f fourteen  days the marriage may be solemnised in  the 
o f f ic e  of the R egistrar or at a place w ith in  reasonable d istance  
of the o f f ic e  (62) . Any marriage thus contracted may be
j .
d isso lved  under th e  provisions of the Indian Divorce Act (No.4 
of 1869) (63)♦ But when a Burman Buddhist marries e ith e r  a 
Hindu or a Sikh or a Jain under the provision s o f the Special 
Marriage Act as amended by Act 30 o f 1923 he or she i s  debarred 
from adopting a ch ild  (64) and on th e ir  d eath ,su ccession  to  th e ir  
es ta te  i s  governed by the p rovisions of the Indian Succession  
Act (6 5 ).
In 1939 the L egisla ture intervened and enacted a Statute  
ca lled  the Bmroese Women’s Special Marriage and Succession Act,
1939 (XXIV of 1939) . Under the provisions of th is  Act, a Buddhist 
woman can contract a v a lid  marriage w ith any non-Buddhist, w ith­
out abandoning the Buddhist fa ith , and su ccession  to  the e s ta te  
of a couple marrying thereunder, w ill  be regulated  by Burmese 
Buddhist Law (6 6 ) .  I t  d ir e c t ly  in te r fe r e s  w ith the personal 
laws of non-Buddhists. I t  le g a l is e s  a union between a Buddhist 
woman and a Mahomedan, although under the Koranie Laws, he cannot 
contract a v a lid  marriage with a n on -k ltab l. I t  was fea r  of
(62) Special' Marriage Act* (No.3 of 1872), sec tio n  4 .
(63) Ib id , se c tio n  17.
(64) Special Marriage (Amendment) Act No.30 o f 1923, sectio n  25.
(65) Ib id , sec tio n  24*
(6 6 ) sec tio n  26 of Special Marriage and Succession Act, 1929.
offending the r e lig io u s  fe e lin g s  o f Indian M uslimswhich 
deterred the Indian L egisla ture from making p rov ision  fo r  the  
marriage of a Mahomedan with a Buddhist woman under the Special 
Marriage Act, 1872 and the (Amendment) Act, 1923.
A fter the attainment of Burmafs independence in  1948, a new 
Burmese Woman1s Specia l Marriage and Succession Act was passed by 
the Burmese Parliament in  1954 (67) repealing and replacing the 
old A ct. The Act Is  applicable to  every Buddhist woman and her
non-Buddhist husband whatever h is  personal law 6^ 8 ) .  Under th is-  ■ ' ■ " - cv ■ . - - — .
Act a Buddhist woman, who i s  a c it iz e n  o f the Union o f Burma and
a non-Buddhist man can contract a valid .m arriage, without in  any
_ ' 1 “  ■’ ’ . . . . .  j
way a ffe c t in g  the p o s itio n  o f the woman by g iv in g  a w ritten  notice j
in  the prescribed form to  the R egistrar of Marriages o f the j
Iv il la g e  or town where e ith e r  of them has resided  fo r  fourteen j
days before the serv ice  o f such notice and by sign ing a declaration  j  
in  the prescribed  form .in  the presence of two a tte s t in g  w itnesses  
and the R egistrar (69)• A fter the lapse o f fourteen  days o f the
serv ice  o f n o tice , provided a l l  the conditions mentioned in
Section  5 of the Act have been complied w ith (70), the marriage
(67) Buddhist Womenks Specia l M arriageancl Succession A ct,1§54.
(Act 32 o f 1954) in  Burmese.
(6 8 ) Section  4 o f Act 320 of 1954*
(69) S ection  7 .
(70) Section  5 o f the Act p rovid es:- nA non-Buddhist man who has 
atta in ed  the age o f puberty and a .Buddhist woman not below  
the age of 14 may contract a v a lid  marriage provided:
(a) the p a r tie s  are of sound mind.
(b) in  the case o f a woman under the age o f 2 Q, the express
consent o f the fa th er  dr mother, or, I f  th ey”be dead, o f
the guardian de fa c to  or of the guardian de jure, i f  any, 
has been obtained.
(c) in  the case of a woman, there i s  no v a lid  su b sistin g
m arriage. ,
(Translation from Burmese)
may be solemnized by the party who has g iven  n otice  to  the
R egistrar declaring that Jae ~oiv:she is . .taking th eo th er - as h is  or 
her spouse in  the presence of two a tte s t in g  w itn esses and the
R egistrar (71)• A marriage thus contracted may be d isso lved
under the provisions o f the Burmese Buddhist Law (7 2 ). Any. 
ch ild  born o f the couple before the solem nization of the marriage 
thus contracted sh a ll be deemed to  be leg itim a te  (73) * The 
Burmese Buddhist Law o f Succession and Inheritance i s  to  be“ ‘   ' '■ ' a ■....... - • ■ - ,  : • ■............  •.
applied to  prop erties of the p a r tie s  who marry under th is  Act.
A ll questions re la tin g  to  the ownership o f p rop erties o f the
p a r tie s  to  the marriage contracted under the Act sh a ll be decided
according to  the p rovisions of the Burmese Buddhist Law as though
the p a rties  were Burmese Buddhists (7 4 ). This i s  tantamount to
saying that the personal law of the w ife as le a  lo c i  contractus
Is  to  be applied*
I t  may be noted that the Act does not cover Chinese Buddhists
since I t  i s  applicable only to  non-Buddhist husbands o f Burmese
w ives. I t  i s ,  of course, s e tt le d  that a Chinese Buddhist
dom iciled in  Burma i s  governed by the Burmese Buddhist Law in
m atters of marriage and su ccession . But can he dispose o f h is
property by w ill  - a custom which i s  o ffen siv e  to  the Burmese
Buddhist Law? The d ec isio n  o f the High Court in  Yup Soon E,f s
case (75) seems to  suggest an affirm ative answer. In th is  case
(71) Sections 10, 11 and 15. — 7 —— _
(72) S ection  25.
(75) Section  27 .
(74) S ection  25. /
(75) Yup Soon B v . Saw Boon Kyaung, (1941) Rtfk$R.285.
i t  was held that although a w il l  was not recognized under
Buddhist Law, the custom or usage varying th is  s t r ic t  rule In
the case of a Chinese Buddhist had received  recogn ition  by the
highest ju d ic ia l authority  in  Burma and therefore a Chinese 
Buddhist could make a w ill  (7 6 ). I f  th is  i s  so, then there
seems to  be a gap in  the law, fo r , under the Buddhist Womenfs 
Special Marriage and Succession Act o f 1954 the e s ta te  o f non- 
Buddhist husbands of Buddhist women would be governed by and 
disposed o f according to  the Burmese Buddhist Law of Succession  
and In h eritan ce . In th is  respect Section  26 i s  Imperative and
admits o f no exception  (7 7 ).
The Supreme Court in  the case o f Daw Thike (a) Wonj Ma Thike
v . Cyoung Ah Lin (78) has applied the rule of Koo Soo Chong to
the case of a Sino-Burmese Buddhist and held that prima-gaoie 
a Buddhist in  Burma, ir resp e c tiv e  of what h is  n a tio n a lity  i s
and Irresp ectiv e  o f whence he came i s  governed by the Burmese
Buddhist Law in  the matter o f marriage, inheritance and success­
io n . To th is  extent the law i s  c le a r . However, there i s  the
very Important exception  that i f  a Chinese Buddhist could prove
that he Is  governed by a custom which has the force of law in
Burma and which i s  opposed to  the Burmese Buddhist Law, he may
be exempted from the ap p lica tion  of the la t t e r .  But the custom
alleged  must be ‘ancient *, certa in  and reasonable✓ *-00 -and,
(76) Yup Soon E v • Saw Boon Kyaung, (1941) R^)Sil^.285
(77) ft7 Hla'Tun&V The SIno-feurmese Marriages and C onflict o f Laws, 
, The Burma Law in s t i tu te  Journal,’ (1958) V ol.1 , 25 at 53"..
(78) (1951) B.L.R .133.
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in  p ra ctice , i t  has been found very d i f f ic u l t  in  Burma, to  i
e s ta b lish  customs repugnant to  the personal law. (79)
I t  i s  s ig n if ic a n t  to  note that nowhere in  the opinion
did the Chief ju s t ic e  r e fer  to  Yup Soon E *s case (80) .... I t  
may w ell be that that case i s  s t i l l  the law today desp ite
koo Soo Changfs case (8 1 ). However, h is  lordship  has made 
three Important po in ts in  which could have profound in fluence  
upon la te r  d ec is io n s (82)* In the f i r s t  p la ce , de declared  
that Chinese Customary Law i s  foreign  law (a proposition  which
' « ............................   * V ‘ > -  V. ... - . . . . .  ^
seems s e lf -e v id e n t , but which, n everth eless , had been over­
looked by the Courts In Burma fo r  more than h a lf  a century)
and, therefore th a t.'it  should be. proved according to  sec tio n  
38 and 45 o f the Evidence Act (83 ).
In the second p lace , he declared that the Court.could take 
ju d ic ia l notice of the change of Government In China; that
under the new Government almost a l l  the old  laws had been re­
placed by new ones: that the Chinese customary law was no longer
In force in  China, and th erefore , i t  could not be enforced in
( 7 9 j  ( 1 9 5 1 )  B . L . R . 1 3 3 .C80L (1941) R an.L ^.267. 1
(81) f'fea Shwe Zih v . Koo Soo Chong, (1939) Raru&jfi.548(F.C'.) - J
(82) seeV"%r ^ example, Chan Eu 1 Ghee v . M rs.Ir is Maung Sein (a) !
Lim Gaik Po, (1953')'  ’ |
(83) Se c 11 oh “3&r "of the Evidence Act sa y s:' "When the’ Court’ hafc I
to  form an opinion as to  a law of any country, ariy s ta te -  j
ment of such law contained In a book purporting to  be printedi 
or published under the authority  of the Government of such I
country and to  contain  any such law, and any report of a I
ru lin g  of the Courts of such country contained In a book j
purporting to  be a report of such ru lin g s, i s  r e le v a n t.n |
Section  45 o f the Evidence provides: "When the Court has j
to  form an opinion upon a:point o f foreign  l a w . . . .  the " j  
opinion upon’that p o in t 'of persons s p e c ia lly  sta ted  in  such j  
fore ign  la w .. .  are relevant f a c t s .  Such .persons are ca lled  j 
exp erts" . Section  7 Burma Code (1943) 4G4—5.
Burma. He sa id  that the L eg isla tu re, In enacting sec tio n  13 of 
the Burma Laws Act could never have intended that the Court 
should go roving about a l l  over the world in  search of law that 
would be applicable to  p a rties  in  proceedings before them.
F in a lly , the Chief Ju stice  quoted with approval a statement 
which appeared in  the opinion of S ir  Guy Rutledge In Ma Yin Mya 
v * ^an Yauk Fu (84) to  the e f fe c t  that a fo re ig n  Buddhist could 
not bring h is  personal law Into th is  country and even i f  he 
could, i t  should not be allowed to  p reva il to  the detriment of 
the people of th is  country I f  i t  was in  c o n f lic t  with the law 
of the land.
In view of the aforesaid  remarks made by the Supreme Court 
one may draw the conclusion  that a Chinese Buddhist may not 
dispose o f h is  property by w il l  i f  such d isp osa l would be 
detrim ental to  the in te r e s ts  of h is  Burmese Buddhist h e ir  or 
h e ir s .  However, there i s  no d e fin ite  ru lin g  on th is  sp e c if ic  
p o in t.
( 8 4 )  ( 1 9 2 7 ) ,  5 Ran, 4 0 6  at 419/F .eO.
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S a t y a n a r a y a n a  R a o ,  J  *, o b s e r v e d ? -  ( 1 )
" M a r r i a g e  a s  a n  i n s t i t u t i o n  was r e c o g n i s e d  by a l l  c i v i l i ­
s e d  n a t i o n s  f ro m  v e r y  e a r l y  t im e s *  I t s  u t i l i t y  t o  b r i n g  a b o u t  
a  s e t t l e d  l i f e  i n  an  o r g a n i s e d  s o c i e t y  c a n n o t  be g a i n s a i d *
Some c o n s i d e r  m arxnage  a s  a pu i ’e l y  c i v i l  c o n t r a c t , w h i l e  
o t h e r s  t r e a t e d  i t  a s  a r e l i g i o u s  i n s t i t u t i o n .  I n  h i n d o  v.: 
^ a l l j l ^ ^ o  ( 2 ), S i r  W i l l i a m  S c o t ,  J . ,  su m m a r ise d  t h e  l e g a l  
c o n c e p t i o n  o f  m a r r i a g e  a s  he u n d e r s t o o d  i t  i n  t h e s e  w o rd s ;
'The o p i n i o n s  w h ic h  have  d i v i d e d  t h e  w o r l d  o r  w r i t e r s  a t  
l e a s t j  o n  t h i s  s u b j e c t ,  a r e  g e n e r a l l y ,  t w o .  I t  i s  h e l d  by j
some p e r s o n s  t h a t  m a r r i a g e  i s  a c o n t r a c t  m e r e l y  c i v i l ,  by j
o t h e r s ,  t h a t  i t  i s  a  s a c r e d ,  x ^ e l i g i o u s ,  and  s p i r i t u a l  - c o n t r a c t ,  :
and  o n l y  t o  be so c o n s i d e r e d .  The j u r i s d i c t i o n  o f  t h e  I
E c c l e s i a s t i c a l  C o u r t  was f o u n d  on  i d e a s  o f  t h e  l a s t  d e s c r i b e d  \
n a t u r e ;  b u t  i n  a more c o r r e c t  v i e w  o f  t h e  s u b j e c t ,  I  c o n c e i v e ,  
t h a t  n e i t h e r  o f  t h e s e  o p i n i o n s  i s  p e r f e c t l y  a c c u r a t e .
A c c o r d i n g  t o  j u s i e r  n o t i o n s  o f  t h e  n a t u r e  o f  t h e  m a r r i a g e  
c o n t r a c t ,  i t  i s  n o t  m e r e l y  e i t h e r  a c i v i l  o r  a  r e l i g i o u s
( 1 )  D e i v a n a i  A ch i  v .  Chidam baram  C h e t t i a r ,  A . I . R .  ( 1 9 5 ^ )> M r r ' l  T“li nil 1 rp 11 I .;nTTT~ll I l«rir mril.fr  I! iTTTT' ■ 11 I w  »j ■ J ■ i.ihiiiii j  *  /  i '  •
Mad. S 57 a h T 6 2 .
( 2 )  ( 1 7 9 5 )  1 H ag .  Con. 216 a t  3 0 . Q u toed  I n  Pe l v o n a i  Achi  v .
Ch idam baram  O h e t t i a r ,  A . I . R .  ( 1 9 5 ^ )  Mad. 6^7 a t  6 6 2 .
c o n t r a c t ,  a n d ,  a t  t h e  p r e s e n t  t i m e ,  i t  i s  n o t  t o  be c o n s i d e r e d  
a s  o r i g i n a l l y  and  s im p ly  one o r  t h e  o t h e r .  I t  i s  a  c o n t r a c t  
a c c o r d i n g  t o  t h e  l a w  o f  n a t u r e ,  a n t e c e d e n t  t o  c i v i l  i n s t i t u ­
t i o n ,  and  w h ic h  may t a k e  p l a c e  t o  a l l  i n t e n t s  an d  p u r p o s e s  
w h e r e v e r  two p e r s o n s  o f  d i f f e r e n t  s e x e s  e n g a g e ,  by m u tu a l
c o n t r a c t s ,  t o  l i v e  t o g e t h e r   ........... I t  c a n n o t  be a mere c a s u a l
a n d  t e m p o r a r y  com merce ,  b u t  m u s t  be c o n t r a c t  a t  l e a s t  e x t e n d i n g  
t o  s u c h  p u r p o s e s  o f  a  more p e rm a n e n t  n a t u r e ,  i n  t h e  i n t e n t i o n  
o f  t h e  p a r t i e s .  The c o n t r a c t ,  t h u s  fo rm e d  i n  t h e  s t a t e - o f  
n a t u r e ,  i s  a d o p t e d  a s  a  c o n t r a c t  o f  t h e  g r e a t e s t  i m p o r t a n c e  i n  
c i v i l  i n s t i t u t i o n s ,  and  i t  i s  c h a r g e d  w i t h  a v a s t  v a r i e t y  o f  
o b l i g a t i o n s  m e r e l y  c i v i l .  R i g h t s  o f  p r o p e r t y  a r e  a t t a c h e d  t o  
i t  o n  v e r y  d i f f e r e n t  p r i n c i p l e s  i n  d i f f e r e n t  c o u n t r i e s  . . . .
I n  m ost  c o u n t r i e s  i t  i s  a l s o  c l & a t h e d  w i t h  r e l i g i o u s  r i t e s ,  
e v e n  i n  r u d e  s o c i e t i e s ,  a s  w e l l  a s  i n  t h o s e  w h ic h  a r e  more 
d i s t i n g u i s h e d  f o r  t h e i r  c i v i l  and  r e l i g i o u s  i n s t i t u t i o n s . 1 
The H in d u  c o n c e p t i o n  o f  a  m a r r i a g e  I s  t h a t  i t  i s  a  1S a m s k a r a 1, 
a  p u r i f i c a t o r y  ce rem ony  p r e s c r i b e d  by  r e l i g i o n .  The E n g l i s h  
w o r d : 1 s a c r a m e n t 1, w h ich  i s  v e r y  o f t e n  u s e d  a s  i n t e r c h a n g e a b l e  
w i t h  1 S a in s k a ra * , may n o t  a c c u r a t e l y  b r i n g  o u t  t h e  i m p o r t a n c e  
o f  t h e  S a n s k r i t  w ord .  The xtford 1 s a c r a m e n t 1 h a d  h ad  a  v a r i e d  
h i s t o r y  and  i s  f u l l  o f  a s s o c i a t i o n s  l i k e l y  t o  m i s l e a d .  The 
S a n s k r i t  w o r d ’ -simply means a p u r i f i c a t o r y  ce rem o n y  p r e s c r i b e d  
by  r e l i g i o n . "
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*
B e f o r e  g o in g  f u r t h e r  i n t o  t h e  m a t t e r  i t  i s  n e c e s s a r y  t o  
c o n s i d e r  B urm ese  n o t i o n s  a s  t o  n a t u r e  an d  o r i g i n  o f  m a r r i a g e .  
The l e g e n d a r y  a c c o u n t  o f  t h e  b e g i n n i n g  o f  t h e  human r a c e  s t a t e s  
how t h e  f i r s t  man an d  women came t o g e t h e r  ( 3 ) ; -
"Then t h e  m a l e s  l o o k e d  o n  t h e  f e m a l e s ,  t h e  f e m a l e s  on  
t h e  m a l e s ,  and  t h u s  s e x u a l  d e s i r e  i n f l a m e d  a l l ,  and  s e x u a l  
i n t e r c o u r s e  t o o k  p l a c e  u n i v e r s a l l y .  Wise men . r e y t l e d  an d  
o p p o s e d  t h e s e  d e g r a d i n g  p r a c t i c e s .  To be. f r e e  f r o m  t h i s ,  and 
t o  c o n c e a l  t h e i r  bad  d e e d s ,  t h e y  b u i l t  h o u s e s ,  l i v e d  w i t h i n  
e n c l o s u r e s ,  an d  f o l l o w i n g  e a c h  o t h e r s  e x a m p le ,  s e c u r e d  a 
s u p p l y  o f  f o o d " .
Commenting upon t h i s  p a s s a g e ,  U May Oung i n  h i s  - l e a d i n g  
G a s e s  o n  B u d d h i s t  haw, (V) o b s e r v e d ? -
"The p r o b a b l e  o r i g i n  o f  t h e  Burm ese  e x p r e s s i o n  e l n - t a u n g  
e i n - d aung  ( l i t e r a l l y  t o  s e t  up a h o u s e )  i s  h e r e  r e v e a l e d ,  
and  i n  t h e  o l d e n  d a y s  a  m a r r i a g e  was a c t u a l l y  a s e t t i n g  up o f  
a  h o u s e .  The p e o p l e  l i v e d  i n  c o l l e c t i o n s  o f  s m a l l  d e w e l l i n g  
p l a c e s ,  an d  w hen  a  new c o u p l e  a r o s e ,  a  new p l a c e  o f  r e s i d e n c e  
where  t h e y  w o u ld  ' l i v e  and e a t  t o g e t h e r *  was p u t  up f o r  t h e i r  
u s e ,  e i t h e r  I m m e d i a t e l y  o r  a s  so o n  a s  p r a c t i c a b l e  a f t e r w a r d s .  
T h u s ,  t h e  f a c t  o f  t h e i r  u n i o n  c o u l d  n o t  b u t  become known t o  
a l l  i n  t h e  v i l l a g e .  Those i n  a u t h o r i t y  w o u ld  n o t e  a new u n i t  
f o r  t e & a t i o n ,  and  t h e  co m p an io n s  o f  t h e  b r i d e  and  b r i d e g r o o m
( 3 ) Manugye* Bit. I .  s e c .  6 .
C*+) h e a d i n g  Gase s on  B u d d h i s t  Law, 3 *
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w ould  r e a l i s e  a  d e f e c t i o n  f ro m  t h e i r  company. The h o u s e  and 
i t s  a p p u r t e n a n c e s ,  n e a r l y  a l l  p r e s e n t s  f r o m  p a r e n t s ,  r e l a t i v e s  
and  f r i e n d s ,  w o u ld  c o n s t i t u t e  t h e  n u c l e u s  o f  t h e  new p a i r ' J s  
j o i n t  p r o p e r t y ,  and  e v e r y  i n d u c e m e n t  w o u ld  e x i s t  f o r  a  s a t i s ­
f a c t o r y  c o n t i n u a n c e  o f  t h e  h o u s e h o l d . 31
T h ere  was a t im e  i n  Burma when r  , p r i e s t  was
e s s e n t i a l  t o  t h e  s o l e m n i s a t i o n  o f  m a r r i a g e ,  p a r t i c u l a r l y  i n  
U p p e r  Burma b e f o r e  K in g  A n a w ra th a  i n t r o d u c e d  B uddhism  i n  i t s  
p r e s e n t  f o rm  i n t o  t h e  Kingdom o f  P a g a n  i n  a b o u t  t h e  e l e v e n t h  
c e n t u r y .  The G l a s s  P a l a c e  c h r o n i c l e  o f  t h e  K in g s  o f  Burma ( 5 )  
s a y s s -
" I n  t h e  r e i g n  o f  A n aw ra th am in saw ,  t h e  k in g d o m  was known 
a s  P u g a ram a .  Now t h e  k i n g s  I n  t h a t  c o u n t r y ,  f o r  many 
g e n e r a t i o n s ,  h a d  b e e n  c o n f i r m e d  i n  f a l s e  o p i n i o n s  f o l l o w i n g  t h e  
d o c t r i n e s  o f  t h e  t h i r t y  A r i  l o r d s  an d  t h e i r  s i x t y  t h o u s a n d  ,, ,
d i s c i p l e s  who p r a c t i s e d  p i e t y  i n  T h a n a h t i .  I t  was t h e  f a s h i o n  
o f  t h e  A r i  monks t o  r e j e c t  t h e  la w  pi*eached by t h e  L o rd ,  and  
t o  fo rm  e a c h  s e v e r a l l y  t h e i r  own o p i n i o n s  . . . . . . . .  M o r e o v e r , ,
K in g s  an d  m i n i s t e r s ,  g r e a t  an d  s m a l l ,  r i c h  men and common 
p e o p l e ,  w h e n e v e r  t h e y  c e l e b r a t e d  t h e  m a r r i a g e  o f  t h e i r  c h i l d ­
r e n ,  were  c o n s t r a i n e d  t o  s e n d  them  t o  t h e s e  t e a c h e r s  a t  n i g h t ­
f a l l ,  s e n d i n g  a s  i t  was c a l l e d ,  t h e  f l o w e r  o f  t h e i r  v i r g i n i t y .
( 5 )  P a r t  IV, p .  71* T r a n s l a t i o n  by T i n  & Luce
Nor c o u l d  t h e y  be m a r r i e d  t i l l  t h e y  a r e  s e t  f r e e  e a r l y  i n  t h e  j
m o r n in g 1.- " I f  t h e y  were m a r r i e d  w i t h o u t  s e n d i n g  t o  t h e  t e a c h e r  
t h e  f l o w e r  o f  t h e i r  v i r g i n i t y ,  i t  i s  s a i d  t h a t  t h e y  w ere  
h e a v i l y  p u n i s h e d  by th e  K in g  f o r  b r e a k i n g  t h e  c u s to m ,  .
B u t  A n aw ra th a m in sa w  was a k i n g  o f  r i p e  p e r f e c t i o n s .  He was 
c o n v e r t e d  by S h i n  Arabian and  he r e j e c t e d  t h e  d o c t r i n e  o f  A r i  
h e r e t i c s , 11
U Chan  Tom s a i d ,  ( 6 ) ,  ”B u t  t h e  c i r c u m s t a n c e s  o f  t h e  p e o p l e  
h a v e  c h a n g e d  w i d e l y  b o t h  t h r o u g h  t h e  c o n q u e s t s  o f  A lom praa  
an d  t h e  s u b s e q u e n t  a n n e x a t i o n s  o f  t h e  c o u n t r y  by t h e  B r i t i s h ,  
t h e  l i b e r a l i z i n g  e f f e c t  upon  th e  m inds  o f  t h e  p e o p l e  b e i n g  
a p p a r e n t  t o  a n  o r d i n a r y  o b s e r v e r , n
S i r  J o h n  J a r  d i n e  o b s e r v e d  (7)>  frWe c a n  n o t  a p p l y  t h e  
p r i n c i p l e  o r  t h e  p r a c t i c e  o f  t h e  Dhammathat t o  t h e  ch a n g e d  
s o c i e t y  w i t h o u t  m o d i f i c a t i o n s ,  and i n  t h e  m o u ld in g  o f  t h e  l a w  
i t  i s  o f  g r e a t  p u b l i c  im p o r t a n c e  t h a t  t h e  J u d g e s  s h o u l d  m o d i f y  
t h e  o l d  r u l e s  i n  t h e  l i n e  o f  p r e s e n t  c u s to m  an d  o p i n i o n s
r a t h e r  t h a n  t h a t  o f  a  b y e - g o n e  d a y # n
H o d g k in s o n , .  J , C #5 s a i d ,  ^Care m u s t  be t a k e n  i n  a p p l y i n g  
t o  c a s e s  a t  t h e  p r e s e n t  day  p r i n c i p l e s  d e r i v e d  f ro m  a n  a r c h a i c  *
I
s o c i e t y  an d  now m a t e r i a l l y  a f f e c t e d  i n  t h e i r  a p p l i c a t i o n  by  t h e  j  
e x i s t i n g  o r d e r  o f  t h i n g s  ( 8 ) . n !
™ hi i| l i n n   mi »n J U i^ n i# n tv w # v n a j)m 3 ttn i is M (U i# «  wwtma&.H'.i'i n ■' ■■
( 6 ) The P r i n c i p l e s  o f  B u d d h i s t  Law, 28* :’  II up , I III H 11 >H I HI 11 I'M i HU IliM m II rn IH M  IIIW» HIIIIIMI IITT , 1  Tn. I lH ill II III IH i m i n .lil Wn>WHIWIllimillfl»«H>i M|in l , « i in linn j  >»■'
( 7 )  J a r d i n e 1s N o t e s ,  P a r t  I ,  s e c ,  2 2 ,
( 8 )  Ma Gy we v .  Ma T h i  Da, (1 8 9 1 )  I I  U .B .H .  ( 1 8 Q 2 - 6 ) -19!+.
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The t e r m  !B u d d h i s t *  i n  r e f e r e n c e  t o  t h e  c u s t o m a r y  l a w s  
o f  t h e  Bur mans i s  a m is n o m e r ,  b u t  i t s  u se  i n  c o n n e c t i o n  w i t h  
m a t r i m o n i a l  l a w  ' i s  n o t  o n l y  m i s l e a d i n g ,  b u t  e v e n  i n c o n g r u o u s  
( 9 )* A l t h o u g h ,  a s  D r .  k a r c h h a in m a r s a id  ( 1 0 ) ,  “ t h e r e  i s  no 
J u s t i f i c a t i o n  i n  l o o k i n g  upon  Burmese m a r r i a g e  i n  any  o t h e r  
l i g h t  t h a n  t h a t  o f  B u d d h i s t  e t h i c s , ” t h e  v e r y  i d e a  o f  w e d lo c k  
and  i t s  a t t e n d a n t  w o rd l y  l i f e  i s  o p p o s e d  t o  t h e  u l t i m a t e  en d  
o f  B uddh ism  -  t h e  a m i h i l a t i o n  o f  d e s i r e i and  n o t w i t h s t a n d i n g ,  
t h a t  t h e  B u ddha ,  i n  h i s  d i s c o u r s e s  t o  t h e  l a i t y ,  l M d : down 
r u l e s  o f  c o n d u c t  t o  be  o b s e r v e d  by m a r r i e d  p e r s o n s ,  p a r e n t s  
and  c h i l d r e n ,  y e t  he  was c a r e f u l  t o  i m p r e s s  u p o n  h i s  h e a r e r s  
t h e  n e e d  f o r  k e e p i n g  i n  m ind  t h e  s p i r i t u a l  l i f e *  T h i s ,  w h i l e  - 
commending h im  who s u p p o r t s  h i s  f a t h e r ,  m o t h e r ,  w i f e  and  
o f f s p r i n g ,  h e  a t  t h e  same t im e  i n d i c a t e s  t h e  g o a l  o f . N i r v a n a ,  
t h e  s t r i v i n g  f o r  w h ich  m u s t  n e c e s s a r i l y  i n v o l v e  c e l i b a c y  ( 1 1 ) .
M a r r i a g e  am ongs t  Burmese B u d d h i s t s  h a s  l o s t  e n t i r e l y  
any  r e l i g i o u s  c h a r a c t e r  i t  m ig h t  h av e  h a d  an d  a t  t h e  p r e s e n t  
day  i t  i s  p u r e l y  a  c i v i l  and  c o n s e n s u a l  c o n t r a c t .  B u d d h i s t  
monies k e e p  e n t i r e l y  a l o o f  f ro m  su c h  w o r d l y  c e r e m o n i e s .  I n  i t s  
j u r i d i c a l  a s p e c t  m a r r i a g e  i s  c o n t r a c t u a l ,  b u t  i t  c r e a t e s  a
( 9 ) U May Dung, L e a d in g  C a s e s  on  B u d d h i s t  Law, 2 .
( 1 0 )  I n t r o d u c t o r y  r e m a r k s  t o  J a r d i n e f s I l f r d  N o t e .
( 1 1 )  M a n g a l a - s u t t a  v e r s e s  5 and  1 0 . "
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s t a t u s ? t h e  i n c i d e n t s  o f  w h ic h  a r e  q u i t e  i n d e p e n d e n t  o f  t h e  
v o l i t i o n - o f  t h e  p a r t i e s  ( 1 2 ) .  M a r r i a g e  n o t  o n l y  d e t e r m i n e s -  
q u e s t i o n s  o f  l e g i t i m a c y  and  i n h e r i t a n c e  b u t  i t  im p o s e s  a 
l i a b i l i t y  o n  t h e  h u s b a n d  t o  m a i n t a i n  h i s  w i f e  and  c h i l d r e n  
and  t o  r e m a i n  f a i t h f u l  t o  w i f e .  Amongst Burman B u d d h i s t s  
t h e r e  i s  a n  a d d i t i o n a l  i n c i d e n t  t h a t  f l o w s  f r o m  m a r r i a g e ? 
n a m e ly  t h e  j o i n t  i n t e r e s t s  e n j o y e d  by  b o t h  h u s b a n d  and  w i f e  i n  
t h e  p r o p e r t y  o f  a c q u i r e d  a f t e r  maxrriage ( 1 3 ) *  Burmese B u d d h i s t  
m a r r i a g e  r e s e m b l e s  Mahomedan m a r r i a g e  i n  b e i n g  c o n t r a c t u a l ,  
b u t  i t  d i f f e r s  f r o m  H in d u  m a r r i a g e  w h ic h  i s  a  s a c r a m e n t  ( 1 5 ) .
2 .  FORMALITIES OF MARRIAGE
I n  t h e  D ham m atha ts  i t  i s  s t a t e d  t h a t  t h e r e  a r e  two f o r m s  
o f  m a r r i a g e ,  t h e  a v a h a , i n  w h ic h  t h e  b r i d e  i s  b r o u g h t  t o  t h e  
b r i d e g r o o m 1s h o u s e  a t  a n  a u s p i c i o u s  moment an d  t h e  m a r r i a g e  
i s  s o l e m n i z e d  t h e  r e  5 and t h e  y i v a h a  , I 11 w h ic h  t h e  b r i d e g r o o m  
g o e s  t o  t h e  b r i d e *  s h o u s e  and  m a r r i e s  h e r  t h e r e  ( 1 5 ) .  T h i s  
p o i n t s  t o  some m e a su re  o f  f o r m a l i t y ,  and  i n  most  Burmese 
m a r r i a g e s  t h e r e  i s  some c e r e m o n i a l  p r a c t i c e ,  s u c h  a s  a n  a n n o u n ­
c e m en t  o f  g i f t s ,  th e .  j o i n i n g  o f  h a n d s ,  and  o t h e r  r i t u a l  a c t s  
i n t r o d u c e d  by  H in d u  a s t r o l o g e r s  ( 1 6 ) .  B u t  s u c h  f o r m a l i t y  i s
(12)  U Chan Toon, The P r i n c i p l e s  o f  B u d d h i s t  Law, 2 3 .,
( 1 3 ) B .C .  L a h i r i ,  B u rm ese B u d d h i s t  Law, 2*5.
( 1 5 )  i b i d .
( 1 5 )  D i g e s t ,  I I ,  s e c .  35*
( 1 6 )  U May Dung, L e a d i n g  C a s e s  o n  B u d d h i s t  Law, 5 .
A
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not in d esp en sab ls , and no ceremony i s  required. (17)• S ir  ;
j
J o h n  J a r d i n e  s a i d  ( 1 8 ) ,  “D o u b t l e s s  t h e  l a w s  w h ic h  d i s p e n s e  i
w i t h  ce rem ony  a n d  r e g i s t r a t i o n  l e a v e  t h e  d o o r  o p e n  f o r  u n c e r ­
t a i n t y ,  m i s t a k e  and  f r a u d 5 b u t  i n  t h i s  r e s p e c t  o t h e r  c i v i l i s e d  
n a t i o n s  h a v e  t o  e n c o u n t e r  t h e  same e v i l s ,  an d  t h e  o n l y  rem edy
i s  by  l e g i s l a t i o n . “ I n  Ma Gywe v .  Ma T h i  Da (1 9 )  i t  was h e l d
t h a t  t h e  c o n s e n t  o f  b o t h  p a r t i e s  i s  a l l  t h a t  i s  e s s e n t i a l  t o  
t h e  c o n t r a c t  o f  m a r r i a g e ,  and  t h a t  no ce rem ony  i s  e s s e n t i a l .
I n  Mi Me v* Mi Shwe Ma (2 0 )  t h e i r  l o r d s h i p s  o f  t h e  P r i v y  C o u n c i lt  nw Tr>fiir\r,"C»W3« ^ tH u u iw N « rt> H a M W f* 4 V M M m iv w u  '  w V
h e l d  t h a t  !no ce rem o n y  o f  any  k i n d  i s  e s s e n t i a l ,  M u tua l  
c o n s e n t  i s  a l l  t h a t  i s  r e q u i r e d .  I n  t h e  a b s e n c e  o f  d i r e c t  
p r o o f ,  c o n s e n t  may be I n f e r r e d  f ro m  t h e  c o n d u c t  o f  th e  p a r t i e s ,
o r  e s t a b l i s h e d  by r e p u t a t i o n .  I n  Ma HI a  Me v* Maung HI a  Baw (21) I|
i t  was h e l d  t h a t ,  i f  a  Burmese B u d d h i s t  c o u p l e  go t h r o u g h  a j
j
j.
m a r r i a g e  ce rem ony  c u s t o m a r y  t o  p e r s o n s  i n  t h e i r  s t a t e  o f  l i f e ,  j  
b u t  t h e  ce rem ony  i s  n o t  f o l l o w e d  by c o h a b i t a t i o n ,  so t h a t  t h e  
m a r r i a g e  i s  n e v e r  c o n s u m a te d ,  t h e  m a r r i a g e  t i e  d o e s  n o t  e x i s t  j  
b e t w e e n  t h e  p a r t i e s .  B a g u l e y ,  J * ,  s a i d  ( 2 2 ) ,  “I t  was s t r o n g l y  j
(17) Ma E v. Maung. San Da. ( I 8 9 7 ) 1 L.C. 1^0; s
Mi Mb v . Mi Shwe Ma. (1912) 1 U.B.B. ( I 9IO -I3 ) IXItP-O. !
(18) J a r d in e 's  Rote I ,  22. I
(19) ( I 89I )  I I  U.B.R. (1 8 9 2 - 6 ) 19 !+.
(20) (1912) I  U.B.R. (1910-13) i
(21) (1930) 8 Ran. kz$.  \
( 2 2 ) ib id .
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u r g e d  f o r  t h e  r e s p o n d e n t  t h a t  t h e  ce rem ony  i t s e l f  was s u f f i c i e n t ;  
t o  e s t a b l i s h  t h e  r e l a t i o n s h i p  o f  h u s b a n d  and  w i f e ,  b u t  I  am 
u n a b l e  t o  a c c e p t  t h e  c o n t e n t i o n .  The c h i e f  d i f f i c u l t y  i s  
t h a t  t h e r e  i s  no r e c o g n i z e d  ce rem ony  o f  m a r r i a g e  among Burmese 
B u d d h i s t s f I f  a  ce rem ony  a l o n e  i s  enough  t o  c o n s t i t u t e  m ar­
r i a g e ,  t h e n  t h e r e  m ust  be some d e f i n i t e  p o i n t  i n  t h e  ce rem ony  
b e f o r e  w h ic h  t h e  p a r t i e s  -are n o t  m a r r i e d .  No su ch  d e f i n i t e  
p o i n t  c o u l d  be I n d i c a t e d .  The ce rem ony  i t s e l f  i s  n o t  a  f i x e d  
o n e ; i t  d e p e n d s  a l m o s t  e n t i r e l y  on  t h e  f i n a n c e s  and  w i s h e s  o f  
t h e  p a r t i e s ,  i l l  so t h e  c e r e m o n i e s  d i f f e r ,  so m e t im es  i t  i s  
m e r e l y  a  c a s e  o f  e n t e r t a i n i n g  a  few  o f  t h e  n e i g h b o u r s  t o  t e a  
a n d l e t  p e t  ( i . e .  p i c k l e d  t e a ) .  T h i s  may o r  may n o t  be f o l l o w e d  
by t h e  r e n d e r i n g  o f  o b e i s a n c e  t o  p a r e n t s  and  e l d e r s .  Then  
a g a i n ,  t h e r e  may o r  may n o t  be t h e  f e e d i n g  o f  p o n g y i s  and  t h e  I
m ak ing  o f  o f f e r i n g s  t o  th e m .  No i n d i v i d u a l  I t e m  seems t o  be j
j,
e s s e n t i a l ,  o r  by i t s e l f  s u f f i c i e n t  t o  c o n s t i t u t e  a  m a r r i a g e .  j
My own p e r s o n a l ' v i e w ,  f o r  w h ich  i t  may be w o r t h ,  b a s e d  o n  more !
t h a n  t w e n t y  y e a r s 1 e x p e r i e n c e  a s  a  j u d i c i a l  o f f i c e r .  I s  t h a t  :
a  m a r r i a g e  b e t w e e n  Burmese B u d d h i s t s  i s  c r e a t e d  by c o h a b i t a t i o n  
c o u p l e d  w i t h  i n t e n t  t o  become h u s b a n d  and  w i f e .  The ce rem ony  
i s  m e r e l y  a way o f  p u b l i s h i n g  t o  a l l  t h e  w o r l d  t h a t  t h e  
c o h a b i t a t i o n  w h ic h  i s  i n t e n d e d  t o  f o l l o w  i t ,  i s  w i t h  t h e  
i n t e n t i o n  o f  a  m a r r i a g e  t i e  b e t w e e n  t h e  c o u p l e .  I n
o t h e r  w o rd s ,  t h e  ce rem ony  i s  m e r e l y  a  way o f  showing  t h e
i n t e n t  o f  t h e  p a r t i e s ^  i t  i s  e v i d e n c e  o f  t h a t  I n t e n t ,  and  i s
n o t  a  means o f  c r e a t i n g  th e  t i e  i n  i t s e l f , i n  t h i s  way d i f f e r -  . j 
i n g  f ro m  t h e  ce re m o n y  w h ich  a c t u a l l y  b r i n g s  i n t o  e x i s t e n c e  
t h e  m a r r i a g e  t i e  among C h r i s t i a n s ,  H in d u s  and  Mahomedans ( 2 3 )
I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  l e a r n e d  J u d g e ' s  e n u n c i a ­
t i o n  a s  a - p r i n c i p l e  o f  Burmese B u d d h i s t  Law t h a t  c o n s u m a t i o n  
i s  a l w a y s  a n  e s s e n t i a l  o f  a  v a l i d  m a r r i a g e  i s  b a s e d  on  
i n a c c u r a t e  t r a n s l a t i o n  o f  t h e  D h a m m a t ta t s  a n d  i s  n o t  b o r n  o u t  
by t h e  a u t h o r i t i e s  c i t e d  by  him* T h i s  p o i n t  i s  d i s c u s s e d  i n  
a s e p a r a t e  s e c t i o n  o f  t h i s  c h a p t e r *
3 • CONgggT TO THE MARRIAGE *
T here  c a n n o t  be a  v a l i d  m a r r i a g e  a m o n g s t  Burman B u d d h i s t s  
w i t h o u t  t h e  f r e e  c o n s e n t  o f  t h e  b r i d e  an d  b r i d e g r o o m  ( 2^ ) |  
c o n s e n t  r e l u c t a n t l y  g i v e n  u n d e r  p r e s s u r e  i s  n o t  su c h  f r e e  
c o n s e n t  a s  i s  r e q u i r e d  by l a w  (2 5 )*  C o n s e n t  o f  t h e  p a r e n t s  o r  
g u a r d i a n s  i s  e s s e n t i a l  t o  t h e  v a l i d i t y  o f  a  m a r r i a g e  o f  a
!
I
m i n o r ,  o t h e r w i s e  su ch  m a r r i a g e s  a r e  n o t  v a l i d  e v e n  i f  t h e  m in o r  i
+]
c o n s e n t s  an d  t h e r e  be s e x u a l  i n t e r c o u r s e  ( 2 6 ) .  A m i n o r ! s w an t  i 
o f  c a p a c i t y  t o  e n t e r  i n t o  a c o n t r a c t  o f  m a r r i a g e  i s  s u p p l i e d  !
I
by t h e  p a r e n t s  o r  g u a r d i a n s  o f  t h e  m in o r  ( 2 7 ) •  C o n s e n t  o f  t h e  ;
p a r e n t s  o r  g u a r d i a n s  may be e x p r e s s  o r  i m p l i e d  ( 2 8 ) .  C o n n iv an ce ;
o n  t h e  p a r t  o f  t h e  p a r e n t s  o r  t h a t  011 t h e  p a r t  o f  t h e  f a t h e r  :
a l o n e  t o  s e x u a l  i n t e r c o u r s e  am o u n ts  t o  c o n s e n t  (2 9 )*  I n  j
( 2 3 )  Ma HI a Me v .  Maung Hl a  Baw? (1 9 2 0 )  8 R a n .  h25«
(2k )  Mating The i n  v .  Ma T h e t  H n in ,  (1 9 1 5 )  8 L .B .R .  3V7 .
(25) Ma Twe v .  Lwe Hain, (1920) 1 3  B.L.T. 10?.
( 2 6 ) O .T T v .  Mg'ft Ne U~.~ (188^) S . J .  202.
(27) J a^JB_Saia v- Maura Hla ..Min, (1 9 2 ?) 3 Ran. >+55 (P .B .) .
(28) Ma J5.Se in  v .  Kauns Hla Min, (1925) 3  Ran. >+55 (F .B .) .  A
(29) Manugye Bk. VI, sec. 20; U Tha •sjywe,yBuddhist law, V o lJJB
A TViaKct. or>
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N ga Ku. v .  Q u e e n  Bmpre  s s  ( 3 0 ) ,  w h e r e i n  1 8  y e a r s  w a s  t a k e n  a s
t h e  a g e  o f  m a j o r i t y  f o r  t h e  p u r p o s e  o f  c r i m i n a l  l a w ,  i t  w a s
it ■ j
a g r e e d  t h a t  t h e  p r o s e c u t f i g  b e i n g  u n d e r  t w e n t y  y e a r s  o f  a g e ,  
w a s  s t i l l  u n d e r  t h e  g u a r d i a n s h i p  o r  c o n t r o l  o f  h e r  f a t h e r  i n  
r e s p e c t  o f  m a r r i a g e ,  a n d  t h a t  t h e r e f o r e  h e  w a s  a t  l i b e r t y  t o  
g i v e  h e r  i n  m a r r i a g e  w i t h o u t  h e r  c o n s e n t ,  b u t  i t  w as  h e l d  
t h a t  e v e n  a  m i n o r  c a n n o t  be  f o r c e d  i n t o  a  m a r r i a g e  a g a i n s t  
h e r  w i l l * .  I n  Mating Ta i k  v .  Ma Gho ( 3 1 ) *  i t  w a s  h e l d  t h a t  . 
among B u r m e s e  B u d d h i s t s  a  woman, w h e t h e r  a  m i n o r  o r  n o t ,  
c a n n o t  b e  l e g a l l y  m a r r i e d  w i t h o u t  h e r  c o n s e n t  o r  a g a i n s t  h e r j
T
w i l l .  T h i r k e l l  W h i t e ,  J . C . ,  o b s e r v e d  ( 3 2 ) ,  n I  h a v e  n o  d o u b t  j
t h a t  t h e  d o c t r i n e  w h i c h  s e e m s  t o  me t h e  i n s p i r e  t h e  D h a m m a t h a t s  j
t h a t  a  g i r l  c a n n o t  b e  c o m p e l l e d  t o  m a r r i a g e  a g a i n s t  h e r  c o n s e n t , j
i s  i n  a c c o r d a n c e  w i t h  t h e  c u s t o m s  a n d  u s a g e s  o f  t h e  p e o p l e .  . ;
Any o t h e r  v i e w  w o u l d ,  m o r e o v e r ,  c o n f l i c t  w i t h  t h e  P e n a l  Gode
w h i c h ,  a s  n o t e d  b y  M r.  J a r d i n e  a n d  M r.  B u r g e s s ,  d o e s  n o t
c o n t e m p l a t e  t h e  m a r r i a g e  o f  a n y  woman a g a i n s t  h e r  w i l l .  On j
g r o u n d s . ,  t h e r e f o r e ,  . .of a u t h o r i t y ,  p r e c e d e n t ,  t h e  o p i n i o n s  o f
J u r i s t s  a n d  c o m m e n t a t o r s  a n d  t h e  t e a c h i n g  o f  n a t u r a l  j u s t i c e ,  i
I  am o f  o p i n i o n  t h a t ,  among B u r m e s e  B u d d h i s t s  a s  among o t h e r  1
c i v i l i z e d  p e o p l e ,  a  woman, w h e t h e r  a  m i n o r  o r  n o t ,  c a n n o t  be
* 1
l e g a l l y  m a r r i e d  w i t h o u t  h e r  c o n s e n t  o r  a g a i n s t  h e r  w i l l . "  ;
( 3 0 } ( 1 8 9 7 ) I  U . B . R .  ( I 8 9 7 - O I )  3 3 0 .
( 3 1 )  ( 1 9 0 0 )  I I  U . B . R .  ( 1 8 9 7 - 0 1 )  1 9 7 .
( 3 2 ) i b i d .
2 0 4 .
And t h i s  u n d o u b t e d l y  i s  c o r r e c t ,  a s  S i r  J o h n  J a r d i n e  s a i d ,  
wI t  m ig h t  fanrLy be a r g u e d  t h a t  su ch  i n t e r f e r e n c e  w i t h  p e r s o n a l  
l i b e r t y  and  s u c h  d e g r a d a t i o n  o f  t h e  n o t i o n  o f  m a r r i a g e  a r e  
i n c o n s i s t e n t  w i t h  e q u i t y  on  t h e  one h a n d  a n d  p u b l i c  p o l i c y  
o n  t h e  o t h e r  ( 3 3 ) *n
When a  Burmese B u d d h i s t  c o u p l e  g e t s  m a r r i e d  w i t h  t h e  
c o n s e n t  o f  t h e i r  p a r e n t s  and  t h e  ce rem o n y ,  a c c o r d i n g  t o  t h e  
s t a t u s  an d  means o f  t h e  p a r t i e s ,  i s  gone t h r o u g h  b u t  t h e y  n e v e r  
l i v e  t o g e t h e r  f o r  a  s i n g l e  day  and  t h e  m a r r i a g e  i s  n o t  consum a-  
t e d ,  i t  c o u l d  n o t  c o n s t i t u t e  a  v a l i d  m a r r i a g e  ( 3^ ) .  
h* CONSUMPTION OF MARRIAGE *M u f  WiM  It i PM   Mil II 1.1 II I Ml m n  II I ■ I mfciKiiW* I l.  Ill* llH ll lm  fr.HHnrfl * .■! j iB ij .il  1 m
I t  i s ,  i n d e e d ,  s u r p r i s i n g  t h a t  t h i s  q u e s t i o n  was n o t
s p e c i f i c a l l y  r a i s e d  b e f o r e  any C o u r t  i n  U pper  o r  Lower Burma
u n t i l  1930 when B a g u l e y ,  J . ,  d e a l t  w i t h  i t  i n  Ma HI a. Me v*
Mating Hl a  Bqw (3 5 )*  The f a c t s  o f  t h e  c a s e  were  a s  f o l l o w s : -  
The p a r e n t s  o f  t h e  p a r t i e s  t o  t h e  s u i t  gave t h e & r i n  m ar ­
r i a g e ,  and  a  m a r r i a g e  ce rem ony b e f i t t i n g  t h e i r  s t a t u s  i n  l i f e  
was p e r f o r m e d .  B u t  i m m e d i a t e l y  a f t e r  t h e  m a r r i a g e  ceremony 
and  b e f o r e  c o n s ig n a t i o n  h a d  t a k e n  p l a c e ,  t h e r e  a r o s e  a  q u a r r e l  
b e t w e e n  t h e  p a r e n t s  o f  t h e  c o u p le  and  a s e p a r a t i o n  f o l l o w e d .
I n  t h e  s u i t  by t h e  man f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s ,  t h e  
l e a r n e d  Ju d g e  h e l d  t h a t  t h e r e  was no c o n s u m a t i o n  o f  m a r r i a g e ,  
t h a t  a m a r r i a g e  ce rem ony  i s  i n  i t s e l f  n o t  s u f f i c i e n t  t o  c r e a t e
( 3 3 )  J a r d i n e  No t e s P a r t  I ,  s e c .  2 3 . ]
( 3 ^ )  Ma H la  May v .  Mating^ H l a  B aw ,y 8 R a n .  **25•
( 3 5 )  (1 9 3 0 )  8 R a i l .  ^ 2 5 .  ti«*>
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t h e  m a r r i a g e  t i e  a n d  t h a t  c o n s u m a t i o n  i s  a l w a y s  e s s e n t i a l  t o  
c o m p l e t e  t h e  s t a t u s  o f  h u s b a n d  a n d  w i f e  b e t w e e n  t h e  p a r t i e s .  
T h i s  d e c i s i o n  w a s  c i t e d  w i t h  a p p r o v a l  w i t h o u t  f u r t h e r  d i s c u s ­
s i o n s  i n  Maung T u n  Aung v .  Ma 33 K y i  ( 3 6 )  a n d  Ma K y i n  Mya  v .  
Ma u n g  S i t  H an  ( 3 7 ) .
I t  i s  s u b m i t t e d  t h a t  t h e  f i r s t  p a r t  o f  t h e  d e c i s i o n  i n  
Ma H l a  M e ys  c a s e  ( 3 8 )  t h a t  t h e  c e r e m o n y  i n  i t s e l f  i s  n o t  
s u f f i c i e n t  t o  c r e a t e  t h e  s t a t u s  o f  m a r r i a g e  i s  c o r r e c t .  I t  
i s  no m o r e  I f  i t  t a k e s  p l a c e ,  t h a n  e v i d e n c e  w h e r e b y  t h e  f a c t  
o f  t h e i r  m u t u a l  a g r e e m e n t  c a n  b e  p r o v e d  ( 3 9 ) .  I t  i s  b u t  a n  
o u t w a r d  e x p r e s s i o n  o f  m u t u a l  c o n s e n t  b e t w e e n  t h e m  t o  b e c o m e  
h u s b a n d  a n d  w i f e  i n  p r a e s e n t l ,  a  n o r m a l  r e q u i s i t e  o f  e v e r y  
v a l i d  m a r r i a g e .  H e n c e ,  S i r  J o h n  J a r d i n e  w r o t e  ( 4 0 ) :  " B u t
t h e  b a n q u e t  o r  t h e  j o i n i n g  o f  h a n d s  m ay  b e  some e v i d e n c e  o f  
c o n s e n t ,  a l t h o u g h  t h a t  s o r t  o f  e v i d e n c e  m ay  be  o v e r - r u l e d  b y  
p r o o f  t h a t  t h e r e  w as  no c o n s e n t  o r  a c q u i e s c e n c e ,  a s  f o r  
e x a m p l e ,  b y  s h o w i n g  t h a t  i m m e d i a t e l y  a f t e r w a r d s ,  t h e  g i r l  
r e p u d i a t e d  b y  q u i t t i n g  t h e  m a n . 11 T h e r e  i s  a l s o  a  s e r i e s  o f  
d e c i s i o n s  i n c l u d i n g  t h a t  o f  t h e  P r i v y  C o u n c i l  i n  Mi Me v .
Mi Shwe Ma ( 4 1 )  t h a t  no c e r e m o n y  o f  a n y  k i n d  i s  e s s e n t i a l  t o  
c o n s t i t u t e  a  v a l i d  m a r r i a g e .
I t  I s  r e s p e c t f u l l y  s u b m i t t e d ,  h o w e v e r ,  t h a t  t h e  s e c o n d  
p a r t  o f  t h e  d e c i s i o n  i n  Ma H l a  M e Ts c a s e  ( 4 2 )  t h a t  c o n s u m a t i o n
( 3 6 )  ( 1 9 3 6 7  1 4  R a n . 2 1 5  ( F . B . ) . ~
( 3 7 )  ( 1 9 3 7 )  R a n . 1 0 3 .
( 3 8 )  ( 1 9 3 0 )  8 R a n .  4 2 5 .
( 3 9 )  Ma K y i n  Mya v .  M aung  B i t  H a n  ( 1 9 3 7 )  R a n . 1 0 3 .
( 4 0 )  N o t e s  o n  B u d d h i s l T T t a w ; N o te  I ,  s e c . 2 5 .
( 4 1 )  ( 1 9 1 2 )  I  U . B . R .  ( 1 9 1 0 - 1 3 )  1 1 *  ( P . C . )
( 4 2 )  ( 1 9 3 0 )  8 R a n .  4 2 5 .
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i s  a lw a y s  a  r e q u i s i t e  o f  e v e r y  B u d d h i s t  m a r r i a g e  a p p e a r s  n o t
t o  be  j u s t i f i e d  by t h e  t e x t s  o f  t h e  P h am m a th a ts  c i t e d  by t h e  
l e a r n e d  J u d g e ,  n o r  was i t  a  p o i n t  i n  i s s u e  i n  t h e  c i r c u m s t a n c e s  
o f  t h e  c a s e  *
I n  t h e  e a s e  u n d e r  r e f e r e n c e ,  i t  i s  c l e a r  t h a t  t h e  p a r t i e s  
were  g i v e n  i n  m a r r i a g e  by t h e i r  p a r e n t s .  T h e re  a r e  ample 
p r o v i s i o n s  i n  t h e  Dhamrnathats  t o  s u p p o r t  t h e  v i e w  o f  th e  
l e a i m e d  J u d g e  t h a t  i n  s u c h  a c a s e ,  c o n s u m a t i o n  o f  m a r r i a g e  i s  
n e c e s s a r y  t o  c r e a t e  t h e  s t a t u s .
L e t  us  f i r s t  r e f e r  t o  t h r e e  k i n d s  o f  m a r r i a g e s  m e n t io n e d  
i n  t h e  D i g e s t  ( ^ 3 ) .  They a r e s
( 1 )  M arxdage a f f e c t e d  by p a r e n t s  o f  b o t h  p a r t i e s ^
( 2 )  M a r r i a g e  c o n t r a c t e d  t h r o u g h  a  g o -b e tw e e n y  and
( 3 )  M a r r i a g e  by  m u tu a l  c o n s e n t ,
U May Oung, com m ent ing  upon t h e s e  t h r e e  f o r m s  o f  m a r r i a g e ,  
s a i d  (V-i-), ,!I t  i s  d o u b te d  w h e th e r  t h i s  was i n t e n d e d  t o  be a  . 
l o g i c a l  d i v i s i o n ,  b u t  a l l  w r i t e r s  on B u d d h i s t  Law have  a p p a ­
r e n t l y  t r e a t e d  i t  a s  s u c h .  From a c o n s i d e r a t i o n  o f  t h e  Burmese 
o r i g i n a l ,  i t  seems p r o b a b l e  t h a t  t h e  f i r s t  m e thod  was i n t e n d e d  
t o  a p p l y  t o  p e r s o n s  u n d e r - a g e ,  more e s p e c i a l l y  young women 
who c o u l d  n o t  m a r r y  w i t h o u t  t h e  p a r e n t s 1 c o n s e n t f  and t h e  
t h i r d  t o  p e r s o n s  o v e r - a g e  an d  t h o s e  who a l t h o u g h  u n d e r - a g e ,  
h av e  b e e n  e m a n c i p a t e d  f ro m  p a r e n t a l  c o n t r o l .  The se co n d  way -
m a r r i a g e  t h r o u g h  th e  i n t e r v e n t i o n  o f  a  t h i r d  p a r t y  -  appddres 
t o  b o t h  c l a s s e s . ^
( }+3) D i g e s t ,  XI.  s e c .  3 6 .
H I ; )  Lead ing ;  C a s e s  o n  B u d d h i s t  L a w . - 4 .
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I t  i s  s u b m i t t e d  t h a t  t h i s  com m entary  o n  t h e  p r o v i s i o n s  : 
o f  s e c t i o n  36 g o e s  t o o . f a r .  The D ham m atha ts  made no r e f e r e n c e  
t o  age o f  t h e  p a r t i e s  i n  m aking  t h i s  c l a s s i f i c a t i o n .  T h e re  
i s  n o t h i n g  t o  w a r r a n t  t h e  s u p p o s i t i o n  t h a t  t h e  f i r s t  k i n d  o f  
m a r r i a g e  was i n t e n d e d  t o  a p p l y  t o  p e r s o n s  u n d e r - a g e , e s p e c i a l l y  
t o  a  woman who c o u l d  n o t  m a r r y  w i t h o u t  t h e i r  p a r e n t s '  c o n s e n t 5 
an d  t h e  t h i r d  t o  p e r s o n s  o v e r - a g e ,  d i v o r c e e s  and  w idows,  
i r r e s p e c t i v e  o f  a g e .
A t ta n r s a n k h e p a  (V?) m e n t i o n s  t h r e e  k i n d s  o f  w i v e s ,  v i z .
( 1 ) a  w i f e  m a r r i e d  b e c a u s e  g i v e n  i n  m a r r i a g e  by  t h e  p a r e n t s ,
( 2 ) a w i f e  o b t a i n e d  t h r o u g h  a g o - b e tw e e n ,  and  ( 3 ) a  w i f e  
m a r r i e d  w i t h  c o n s e n t .  T h i s  c l a s s i f i c a t i o n  o f  w iv e s  i s  s u b s ­
t a n t i a l l y  t h e  same a s  t h a t  i n  t h e  D i g e s t  (**6 ) w h ich  makes no
1
i
r e f e r e n c e  w h a t s o e v e r  t o  t h e  age o f  t h e  woman. . j
I n  U May D u n g 's  v i e w ,  i t  i s  p o s s i b l e  f o r  a  woman t o  j
become t h e  w i f e  o f  t h e  man t o  whom h e r  p a r e n t s  h av e  g i v e n  h e r  ;
i n  m a r r i a g e , ,  w i t h o u t  h e r  c o n s e n t .  I t  may be t h a t  h e r  w i s h e s  
w ere  n o t  c o n s u l t e d  by h e r  p a r e n t s  b e f o r e  t h e  m a r r i a g e  was j
p e r f o r m e d .  The f i r s t  fo rm  o f  m a r r i a g e  m e n t io n e d  i n  s e c t i o n  36 !
i n  t h e  D i g e s t  must  t h e r e f o r e ,  be d i s t i n g u i s h e d  f ro m  t h e  t h i r d  
fo rm  w h ich  t a k e s  p l a c e  by m u tu a l  c o n s e n t  o f  t h e  p a r t i e s 5 and 
b e c a u s e  o f  t h i s  d i f f e r e n c e ,  t h e  r e q u i s i t e s  f o r  t h e  v a l i d i t y  o f  
e a c h  f o rm  o f  m a r r i a g e  a l s o  v a r y .  I t  i s  now s e t t l e d  l a w  t h a t  a
woman w h e t h e r  a m in o r  o r  n o t ,  c a n n o t  be l e g a l l y  m a r r i e d
( ^ 5 ) s e c .  3 3 6 *
(**6 ) D i g e s t  I ,  s e c .  3 6 . '
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w i t h o u t  h e r  c o n s e n t  o r  a g a i n s t  h e r  w i l l  ( ^ 7 ) *  E Maung 
s a i d  (*+8 ) ,  11 I n  t h e  d e v e lo p m e n t  o f  t h e  Burm ese  c u s to m a r y  l a w s  
o f  m a r r i a g e  we h av e  t h r e e  d i s t i n c t  an d  s u c c e s s i v e  s t a g e s .  The 
f i r s t ,  where  t h e  p a r e n t s  c o u l d  d i s p o s e  o f  t h e i r  d a u g h t e r s  i n  
m a r r i a g e  w i t h o u t  any q u e s t i o n  hy  t h e  d a u g h t e r s 5 t h e  s e c o n d ,  . 
w here  t h e  c o n d i t i o n  o f  t h e  d a u g h t e r s  g i v e n  i n  m a r r i a g e  was 
a m e l i o r a t e d  by  g i v i n g  them a n  o p t i o n  t o  r e p u d i a t e  t h e  man d i s ­
p l e a s i n g  t o  them? and  th e  t h i r d  and  l a s t  i n  p o i n t  o f  d e v e l o p ­
m e n t ,  w here  m a r r i a g e  o f  a  d a u g h t e r  t o  a s u i t o r ,  whose l o v e  was 
r e c i p r o c a t e d  by h e r ,  came t o  r e c e i v e  r e c o g n i t i o n ,  a t  f i r s t  
t a r d i l y  by way o f  a v o i d i n g  d i s g r a c e  t o  t h e  p a r e n t s  b u t  l a t e r  
o v e r s h a d o w i n g  t h e  e a r l i e r  m odes ,  a l m o s t  t o  o b l i v i o n ^  i n  t h e  
r e s u l t  m ode rn  j u r i s t s  come t o  t r e a t  o f  Burmese c u s to m a r y  
m a r r i a g e s  a s  a  c o n s e n s u a l  c o n t r a c t  b e t w e e n  t h e  p a r t i e s . n
I n  Ma HI a Me! s c a s e  (*+9) B a g u le y ,  J . ,  r e l i e d  upon  c e r t a i n  
s e c t i o n s  o f  t h e  Kinwun M&ngyi's D i g e s t  ( 5 0 )5 b u t  a  c a r e f u l  
s c r u t i n y  o f  t h e  t e x t s  r e l i e d  upon  by t h e  l e a r n e d  J u d g e ,  i t  i s  
r e s p e c t f u l l y  s u b m i t t e d ,  shows t h a t  t h e y  do n o t  j u s t i f y  t h e  
g e n e r a l  e n u m e r a t i o n  a s  a p r i n c i p l e  o f  B u d d h i s t  Law t h a t  c o n -  
R u ina t ion  o f  m a r r i a g e  i s  a lw a y s  n e c e s s a r y  t o  c r e a t e  m a r r i a g e  
s t a t u s  b e t w e e n  t h e  p a r t i e s .
(4-7) Maung Tai k  v .  Ma Oho, ( 1 9 0 0 )  I I  U .B .B .  ( 1 8 9 7 -1 9 0 1 )  197*
( k-8 ) U E Maung, Burmese Bu d d h i s t  JLaw, 27*
(4*9) (1 9 3 0 )  8 R a n .~ S 2 5 -
( 5 0 )  V o l .  I I ,  s e c s .  3 9 , 4 8 ,  4 9 ,  50 ,  6 2 , 81 and  8 :7,
S09.r\
S e c t i o n  39 o f  t h e  Kinwun M ingy ifs D i g e s t ,  Volume H  i s  a n  
e x t r a c t  f ro m  t h e  K y e ty o  D ham m atha t .  The P i t a k a t  Thamaing i n  ' j 
w h ic h  a l l  t h e  i m p o r t a n t  D ham m atha ts  were m e n t i o n e d ,  made no 
r e f e r e n c e  t o  i t ,  and  a c c o r d i n g  t o  t h e  K&nwun M in g y i  (51 )  t h e  
name o f  i t s  a u t h o r  and  t h e  d a t e  o f  i t s  c o m p i l a t i o n  we r e .  n o t  
t o  be f o u n d  i n  t h e  work i t s e l f ; i t  i s  p r o b a b l y  o f  d o u b t f u l  
a u t h o r i t y .  The e x t r a c t  d e a l  w i t h  s e v e n  k i n d s  o f  M a r r i a g e  (5 2 )  
w h ic h  a r e  a s  f o l l o w s * -
C l)  The m a r r i a g e  o f  a  young  man and  woman whose p a r e i a t s  h a d  
a r r a n g e d  th e  u n i o n  w h i l e  t h e y  were  s t i l l  i n  t h e i r  m o t h e r s 1
j
wombs, o r  w h i l e  t h e y  were s t i l l  i n  t h e i r  i n f a n c y ;  ( 2 ) t h e  j
i
m a r r i a g e  o f  a  y o u n g  man and  woman when t h e y  t h e m s e l v e s  and  
t h e i r  p a r e n t s  d e s i r e  t h e  u n i o n ;  ( 3 ) t h e  m a r r i a g e  o f  a  young  j
I
man and  woman when th e  p a r e n t s  o f  b o t h  an d  t h e  young man |
d e s i r e  t h e  u n i o n ,  b u t  t h e  young  woman e l o p e s  w i t h  a  man o f  h e r  !
c h o i c e  j u s t  b e f o r e  t h e  c o n s u m a t i o n  o f  t h e  m a r r i a g e ;  (*0  t h e
m a r r i a g e  o f  young  man and  woman when th e  young  man g i v e s
b r i d a l  p r e s e n t s  a s  w e l l  a s  h e l p s  h i s  p r o s p e c t i v e  p a r e n t s - i n - 1 aw :
i n  b u s i n e s s ;  ( 5 )  t h e  m a r r i a g e  o f  a  Brahm an  w i t h  t h e  d a u g h t e r
o f  a w e a l t h y  man o r  o f  a  commoner; ( 6 ) t h e  m a r r i a g e  o f  a
young  woman w i t h  a  young  man o f  good b i r t h  a n d  e x a l t e d  p o s i t i o n , ;
h e r  p a r e n t s  n o t  a c c e p t i n g  any  p r e s e n t s  b e c a u s e  t h e y  e s t e e m
h im ; ( 7 ) t h e  m a r r i a g e  o f  a  young  woman w i t h  a  man o t h e r  t h a n
t h e  s u i t o r  who h a d  b e e n  h e l p i n g  h e r  p a r e n t s  w i t h  t h e  i n t e n t i o n
o f  c l a i m i n g  h e r  h a n d  i n  m a r r i a g e  b e c a u s e  h e r  p a r e n t s  t h i n k
( 5 D  D i g e s t ,  I I ,  s e c .  J+*
( 5 2 )  See D i g e s t  I I ,  s e c .  3 9 .
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t h a t  no good w o u ld  a c c r u e  f ro m  a m a r r i a g e  w i t h  h im .
The c o n t r a c t i n g  p a r t i e s  a c c o r d i n g  t o  t h e  s e c o n d  k i n d  o f  
m a r r i a g e  a c q u i r e ,  a f t e r  t h e  c o n s u n a t i o n  o f  t h e  m a r r i a g e ,  t h e  
f u l l  s t a t u s  o f  h u s b a n d  and  w i f e .
The l a s t  r e l e v a n t  p o r t i o n  o f  Burmese t e x t s  r e a d s  a s  
f o l l o w s : -  ( 5 3 )
The o f f i c i a l  t r a n s l a t i o n  i s  a s  f o l l o w s : -
“The c o n t r a c t i n g  p a r t i e s  a c c o r d i n g  t o  t h e  s e c o n d  k i n d  o f  
m a r r i a g e  a c q u i r e ,  a f t e r  t h e  c o n s ig n a t i o n  o f  t h e  m a r r i a g e ,  t h e  
f u l l  s t a t u s  o f  h u s b a n d  and  w i f e .
The o f f i c i a l  t r a n s l a t i o n  o f  t h e  s a i d  p o r t i o n  i s  o b v i o u s l y  
i n a c c u r a t e  and  n o t  l i t e r a l .  I t  i s  p u r e l y  a  s u r m is e  t h a t  i t  
r e f e r s  o n l y  t o  t h e  s e co n d  k i n d  o f  m a r r i a g e  m e n t io n e d  i n  t h e  
t  e x t .
The t r a n s l a t i o n  s h o u l d  r e a d  t h u s : -
“Of t h e s e  s e v e n  k i n d s  o f  m a r r i a g e s ,  i f  t h e  p a r t i e s  a g r e e ,  
( o r )  t h e i r  p a r e n t s  a g r e e  and  t h e y  c o n s u m a te  t h e  m a r r i a g e ,  l e t  
th em  become h u s b a n d  and  w i f e . "
ic?  c o o ;  GT c d  ^ H
( 5 3 )  See i n  U E Maung, Burmese B u d d h i s t  Law. 25*
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The p a s s a g e  c i t e d  above s p e a k s  o f  t h r e e  e l e m e n t s ,  v i z :
( 1 ) c o n s e n t  o f  t h e  p a r t i e s ,
( 2 ) c o n s e n t  o f  t h e  p a r e n t s ;  and
( 3 ) c o n s u m a t i o n  o f  m a r r i a g e .
A c c o r d in g  t o  t h e  o f f i c i a l  t r a n s l a t i o n  o f  t h e  t e x t ,  o n ly  t h e  
c o m b i n a t i o n  o f  t h e  f i r s t  two e l e m e n t s  ( f o u n d  i n c i d e n t a l l y ,  
o n l y  i n  t h e  s e c o n d  k i n d  o f  m a r r i a g e  m e n t io n e d  i n  s e c t i o n  39 
o f  t h e  D i g e s t ,  Volume I I )  f o l l o w e d  by t h e  t h i r d  e l e m e n t ,  i . e .  
c o n s u m a t i o n ,  c o n s t i t u t e s  a v a l i d  m a r r i a g e .  B u t  t h a t  i s  n o t  
t h e  l a w .  I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  f i r s t  
e l e m e n t ,  i . e . ,  c o n s e n t  o f  t h e  p a r t i e s ,  s u g g e s t s  a  r e f e r e n c e  
t o  t h e  t h i r d  k i n d  o f  m a r r i a g e  m e n t io n e d  i n  s e c t i o n  36 o f  t h e
D i g e s t ,  Volume I I ,  i . e . ,  m a r r i a g e  by  m u tu a l  c o n s e n t ,  and  f o r
t h i s  k i n d  o f  m a r r i a g e ,  c o n s u m a t i o n  a p p e a r s  t o  be u n n e c e s s a r y .
The s e c o n d  an d  t h i r d  e l e m e n t s  s h o u l d  be r e a d  j o i n t l y ,  b e c a u s e  
t h e  word 11 11 w h ich  i s  e q u i v a l e n t  t o  “a n d ” was a d v i s e d l y
u s e d  t h e r e  a s  a  c o n j u n c t i v e .  Those two e l e m e n t s  com bined  
c o n s t i t u t e  t h e  f i r s t  k i n d  o f  m a r r i a g e  m e n t i o n e d  i n  s e c t i o n -36 
o f  t h e  D i g e s t ,  V o lu m e { J , i . e . m a r r i a g e  a f f e c t e d  by  t h e  p a r e n t s  
o f  b o t h  p a r t i e s ;  and o n l y  i n  t h i s  k i n d  o f  m a r r i a g e ,  i t  i s  
s u b m i t t e d ,  i s  c o n s u m a t i o n  e s s e n t i a l  t o  c r e a t e  t h e  s t a t u s  o f  
h u s b a n d  and  w i f e .  I f  t h e  s a i d  t h r e e  e l e m e n t s  were c o n j u n c t i v e l y  
c o n s t r u e d ,  i t  w ould  n e c e s s a r i l y  mean t h a t  t h e r e  c a n  be no 
m a r r i a g e  u n l e s s  a l l  t h o s e  e l e m e n t s  a r e . p r e s e n t .  B u t  t h a t  i s  
n o t  t h e  l a w  o f  t h e  D ham m atha ts  w h ic h  d o e s  n o t  i n s i s t  upon  t h e
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p r e s e n c e  o f  t h e  s e c o n d  e l e m e n t  where t h e  woman i s  f r e e  f ro m  
p a r e n t a l  c o n t r o l .  The use  o f  t h e  w o rd s  a f t e r  e x p r e s ~-1 v ,V  A
s i n g  t h e  f i r s t  e l e m e n t  i n  t h e  r e l e v a n t  p a s s a g e  c i t e d  above  i s  
t o  p r e v e n t  j o i n t  r e a d i n g  o f  t h e  f i r s t  w i t h  t h e  o t h e r  two 
e l e m e n t s  t h a t  f o l l o w .  I f  t h i s  v ie w  i s  a c c e p t e d ,  i t  w i l l  
b r i n g  t h e  t e x t  i n  t u n e  w i t h  t h e  o t h e r  t e x t s  c i t e d  i n  t h e  
D h a m m ath a ts .
S e c t i o n  *+8 o f  t h e  K inwan M in g y i s  D i g e s t ,  Volume I I , .  r e a d s  
a s  f o l l o w s : ~
“I f  a  d a u g h t e r  i s  g i v e n  i n  m a r r i a g e  t o  a man who i s  
d e p e n d e n t  o n  h e r  f a m i l y ,  she becomes h i s  w i f e ,  p r o v i d e d  t h a t  
t h e  m a r r i a g e  h a s  b e e n  c o n s u m a t e d . n
S e c t i o n  b-9 o f  t h e  K inw an M in g y i s  D i g e s t ,  Volume I I ,  I s  
a l s o  I n  t h e  f o l l o w i n g  t e r m s : -
“I f  a  d a u g h t e r  I s  g i v e n  t o  a  man who c u r e s  h e r  o f  a 
d i s e a s e  f ro m  w h ich  she i s  s u f f e r i n g ,  he  s h a l l  o b t a i n  h e r  a s  
w i f e ,  i f  he h a s  c o n s u m a te d  t h e  m a r r i a g e .  B u t  i f  t h e  p a r e n t s  
a r e  u n w i l l i n g  t o  g iv e  h e r ,  an d  i f  t h e  m a r r i a g e  h a s  n o t  y e t  
b e e n  c o n s u m a te d ,  h e r  kobo s h a l l  be g i v e n  t o  h im  i n s t e a d . ”
I t  i s  o b v i o u s  t h a t  t h e  t e x t s  c i t e d  i n  b o t h  s e c t i o n s ,
LJ*8 and  V? o f  t h e  D i g e s t ,  Volume I I ,  d e a l t  w i t h  t h e  c a s e  o f  a  
g i r l  whom h e r  p a r e n t s  h a d  g i v e n  i n  m a r r i a g e  t o  a man, p r e ­
sum ab ly  w i t h o u t  r e f e r e n c e  t o  h e r  d e s i r e ;  w here  m a r r i a g e  i s  
a f f e c t e d  by t h e  p a r e n t s ,  a s  I n  t h e  s a i d  two c a s e s .  I t  i s
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s u b m i t t e d  t h a t  c o n s u m a t i o n  i s  n e c e s s a r y  t o  c o m p l e t e  t h e  s t a t u s  
o f  h u s b a n d  and  w i f e .
S e c t i o n  50 o f  t h e  same D i g e s t  makes 110 r e f e r e n c e  t o  
c o n s u m a t i o n  o f  m a r r i a g e .  The t e x t s  c i t e d  t h e r e  s im p ly  e x h o r t  
th e  p a r e n t s  t o  g iv e  - t h e i r  d a u g h t e r s  t o  men whom t h e y  a r e  d e t e r ­
m ined  t o  m a r r y ,  i f  t h e y  d e s i r e  t o  a v o i d  s c a n d a l  and  d i s g r a c e .
- S e c t i o n  62 o f  t h e  D i g e s t  d e a l s  w i t h  two t y p e s  o f  c a s e s ,  
f i r s t l y  o f  men who a f t e r  t h e  b e t r o t h a l  b u t  b e f o r e  t h e  m a r r i a g e , -  
hav e  s e x u a l  i n t e r c o u r s e  w i t h  women o t h e r  t h a n  t h e  b e t r o t h e d ,  
and  s e c o n d l y ,  o f  men who, a f t e r  t h e  m a r r i a g e  b u t  b e f o r e  c o n s u ­
m a t i o n ,  have  s e x u a l  I n t e r c o u r s e  w i t h  women o t h e r  t h a n  t h o s e  
t o  whom t h e y  were  m a r r i e d .  I n  b o t h  t h e s e  c a s e s ,  t h e  t e x t s  
c i t e d  t h e r e i n  d e c l a r e  t h a t  t h e  men c o u l d  n o t  c l a i m  t h e  women 
t o  whom t h e y  w ere  b e t r o t h e d  o r  m a r r i e d  a s  t h e i r  w i v e s ,  i f  t h e  
l a t t e r  d i d  n o t  a g r e e ;  t h e y  g i v e  t h e  women t h e  r i g h t  t o  f o i d ' e i t  
t h e  b r i d a l  p r e s e n t s  o n  t h e  g ro u n d  t h a t  t h e y  an d  t h e i r  p a r e n t s  
h a v e  b e e n  p u t  t o  shame by t h e  men1s i n f i d e l i t y .  Here  a g a i n ,  
a l l  t h e  t e x t s  d e a l  w i t h  women g i v e n  i n  m a m i a g e  by t h e i r  
p a r e n t s .  C o n s e q u e n t l y ,  i t  i s  r i g h t l y  l a i d  down t h a t  t h e r e  i s  
110 m a r r i a g e  s t a t u s  b e t w e e n  t h e  p a r t i e s  f o r  l a c k  o f  c o n s u m a t i o n  
o f  m a r r i a g e .
S e c t i o n  82 o f  t h e  Kinwan Mingyi 's  D i g e s t ,  Volume I I  
d e a l s  w i t h  c a s e s  I n  w h ich  t h e  p a r e n t s  a c c e p t . t h e  b r i d a l  
p r e s e n t s  and  gave  t h e i r  d a u g h t e r s  i n  m a r r i a g e  t o  t h e  men whom 
t h e  l a t t e r  d i s l i k e d .  H ere  a l s o ,  i t  i s  l a i d  down t h a t  110 s t a t u s
o f  m a r r i a g e  e x i s t s  b e t w e e n  t h e  p a r t i e s ,  a s  t h e r e  i s  no 
c o n s u m a t i o n  o f  m a r r i a g e *  B a g u l e y ,  J . ,  i n  r e f e r r i n g  t o  t h i s  
s e c t i o n  s a i d  (?*+), “A g a in  t h e  s e c t i o n  8 2 , we f i n d  e x t r a c t s  
f r o m  Dhamma an d  Manugye t o  t h e  e f f e c t  t h a t  when t h e r e  h a s  b e e n  
a m a r r i a g e  and  t h e  b r i d e  e l o p e s  w i t h  a n o t h e r  man b e f o r e  c o n s u ­
m a t i o n  o f  m a r r i a g e ,  t h e  b r i d e g r o o m  s h a l l  g e t  b a c k  t h e  p r e s e n t s  
t h a t  h e  g a v e ,  t h e  m a r r i a g e  e x p e n s e s  and  t h e  b r i d e * s  o r n a m e n t s ,  
b u t  i f  t h e  b r i d e  e l o p e s  a f t e r  c o n s u m a t i o n  o f  t h e  m a r r i a g e ,  he 
s h a l l  be e n t i t l e d  t o  a l l  t h e  p r o p e r t i e s  b r o u g h t  t o  t h e  
m a r r i a g e  b y  t h e  b r i d e ,  and  t h e  man who e l o p e s  w i t h  h e r  s h a l l  
a l s o  pay  c o m p e n s a t i o n  a s  a n  a d u l t e r e r ;  I n  o t h e r  w o rd s ,  a f t e r  
c o n s u m a t i o n  o f  t h e  m a r r i a g e ,  and  n o t  b e f o r e ,  t h e  b r i d e g r o o m  
h a s .  t h e  f u l l  r i g h t s .  I n  t h i s  r e s p e c t ,  o f  a  h u s b a n d . ” I t  
a p p e a r s  t h a t  t h e  l e a r n e d  Judge  was p e r  i n c u r i a m  r e f e r r i n g  t o  
s e c t i o n  81 an d  n o t  t o  s e c t i o n  82 o f  t h e  D i g e s t ,  w h e r e i n  no 
t e x t s  f ro m  t h e  Dhamma and  Manugye a r e  t r a c e a b l e *  I t  i s  s u b ­
m i t t e d  t h a t  t h e  t e x t s  c i t e d  i n  s e c t i o n s  81 and  82 r e f e r  t o  
c a s e s  i n  w h ic h  t h e  p a r e n t s  g i v e  t h e i r  d a u g h t e r s  i n  m a r r i a g e ,  
a n d  f o r  t h e  r e a s o n s  a f o r e s a i d ,  no s t a t u s  o f  m a r r i a g e  i s  
c r e a t e d  f o r  w a n t  o f  c o n s u m a t i o n .
I n  d e a l i n g  w i t h  s e c t i o n s  87 o f  t h e  D i g e s t , ,  t h e  l e a r n e d  
J u d g e  s a i d  t h a t  i t  i s  “p r o b a b l y  t h e  n e a r e s t  t o  th e  p o i n t ,  f o r  
i n  t h i s  s e c t i o n ,  s i x  D ham m atha ts  say  d e f i n i t e l y  t h a t  i f  a  
m a r r i a g e  h a s  n o t  b e e n  c o n s u m a te d ,  t h e  r e l a t i o n s h i p  o f  h u s b a n d  
and  w i f e  h a s  n o t  y e t  b e e n  e s t a b l i s h e d . ” I t  may be p o i n t e d  o u t
O P  Ha HI a Me v .  Mau n g J I l a ^ B a w ,  ( I 93O) 8 R a n .  k2$ .
t h a t  t h i s  s e c t i o n  a l s o  r e l a t e s  t o  a woman g i v e n  i n  m a r r i a g e  
by h e r  p a r e n t s ,  The o f f i c i a l  t r a n s l a t i o n  of ,  t h e  t e x t s  c i t e d  
h e r e i n  i s  i n c o m p l e t e  and  m i s l e a d i n g ,  i n  a s  much a s  i t  d o e s  n o t  
show a s  t h e  o r i g i n a l  t e x t s  d o ,  t h a t  t h e y  d e a l  w i t h  c a s e s  o f  
d a u g h t e r s  g i v e n  i n  m a r r i a g e  by t h e i r  p a r e n t s  t o  men who p ro v e  
u n f a i t h f u l  b e f o r e  c o n s u m a t i o n  o f  m a r r i a g e  h a s  t a k e n  p l a c e *  
C o m p lem en ta ry  t o  t h i s  s e c t i o n  i s  s e c t i o n  68 o f  t h e  D i g e s t ,  
Volume I I ? w h ic h  a l s o  d e a l s  w i t h  a d a u g h t e r  g i v e n  i n  m a r r i a g e  
by  h e r  p a r e n t s  an d  who r e f u s e s  t o  c o n s u m a te  t h e  m a r r i a g e *  I t  
may a l s o  be p o i n t e d  o u t  t h a t  t h e  o f f i c i a l  t r a n s l a t i o n  o f  
s e c t i o n  68 i s  a l s o  m i s l e a d i n g  and  i n a c c u r a t e  i n  t h a t  i t  o m i t s  
t o  i n d i c a t e  a s  t h e  o r i g i n a l  t e x t s  do ,  t h a t  i n  t h e  c a s e s  c i t e d  
t h e r e i n ,  t h e  d a u g h t e r s  were g i v e n  i n  m a r r i a g e  by t h e i r  
p a r e n t s  ( 5 5 )*  I n  t h o s e  c a s e s ,  i t  i s  l a i d  down t h a t  no s t a t u s  
o f  h u s b a n d  an d  w i f e  I s  e s t a b l i s h e d  i f  t h e  m a r r i a g e  i s  n o t  
consum ated*  ,
T h e re  a r e  two modes o f  becom ing  h u s b a n d  and  w i f e  among 
Burmese B u d d h i s t s ,  v i z ;  ( 1 )  m a r r i a g e  e f f e c t e d  by t h e  p a r e n t s ,  
and  ( 2 ) m a r r i a g e  by m u tu a l  c o n s e n t .
The o t h e r  mode m e n t i o n e d  I n  s e c t i o n  36 o f  t h e  ICinwun 
M in g y i s  D i g e s t ,  Volume I I ,  v i z s  m a r r i a g e  c o n t r a c t e d  t h r o u g h  a 
g o - b e t w e e n ,  f a l l s  u n d e r  one o f  t h e  two modes m e n t io n e d  a b o v e ,  
when a p p r o v a l  o f  t h e  p a r t i e s  o r  t h e i r  p a r e n t s  a s  t h e  c a s e  may 
b e ,  i s  s o u g h t  t h r o u g h  a  m a t c h - m a k e r , and  t h e  p a r t i e s  a r e
(5 5 )  U E Maung, Burmese B u d d h i s t  Law, 2 3 *~  /  ifi i m  innni Tin M— iliiuir i - M^ n n i » T» n i i i n * n i r i m n mi f-fty r n  ir i  i r““1 /
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e v e n t u a l l y  m a r r ie d - .  The c o n s e n t  o f  b o t h  c o n t r a c t i n g  p a r i t i e s  
i s  e s s e n t i a l  i n  a l l  t h r e e  fo rm s  o f  m a r r i a g e  (5 6 )*
Wliere t h e  m a r r i a g e  i s  o f  th e  f i r s t  k i n d ,  i . e .  when g i v e n  
by t h e  p a r e n t s  w i t h o u t  c o n s u l t i n g  t h e  w i s h e s  o f  t h e  p a r t i e s ^  
c o n s u m a t i o n  o f  t h e  m a r r i a g e  i s  c o n c l u s i v e  p r o o f  o f  h e r  e l e c t i o n  
i n  f a v o u r  o f  t h e - m a r r i a g e .  H en c e ,  t h e  D ham m atha ts  i n s i s t  
upon  c o n s u m a t i o n  f o r  i t s  v a l i d i t y .  The p a r t i e s  may w i t h h o l d  
su ch  c o n s e n t  by r e f u s i n g  c o n s u m a t i o n ;  t h e  r i g h t  o f  r e p u d i a t i o n  
i s  n o t  f o r f e i t e d  u n t i l  t h e  m a r r i a g e  i s  c o n s u m a te d .  T i l l , s h e  
h a s  e l e c t e d  o r  i s  c o n c l u s i v e l y  p re su m ed  t o  h a v e  e l e c t e d ,  she  
h a s  n o t  a t t a i n e d  t h e  c o m p le te  s t a t u s  o f  a  w i f e .  I n  t h e  second* 
k i n d  o f  m a r r i a g e ,  i . e .  when i t  t a k e s  p l a c e  by  m u tu a l  c o n s e n t . ,  
c o n s e n t  may be  e x p r e s s e d  e i t h e r  o r a l l y  o r  i n  w r i t i n g  (5 7 )  a n d ;  
a l s o  by c o n s u m a t i o n  ( 5 8 ) ;  i t  may a l s o  be  i n f e r r e d  f ro m  t h e i r  
r e p u t a t i o n  an d  o t h e r  f o rm  o f  c o n d u c t ,  a s  h e l d  i n  Mi,, Me v . .
Mi Shwe Ma. ( 5 9 )«  B u t  c o n s u m a t i o n  h e r e  i s  n o t  a n  i n d i s p e n s i b l e  
r e q u i s i t e  a s  i n  t h e  c a s e  o f  t h e  f i r s t  k i n d  o f  m a r r i a g e .  I t  i s  
s u b m i t t e d  t h a t  a l l  t h a t  i s  n e c e s s a r y  i s  c o n c e n s u s  o f  mind 
b e t w e e n  t h e  c o n t r a c t i n g  p a r t i e s  i n  t h e  s e c o n d  k i n d  o f  m a r r i a g e ,  
a n d .o n c e  i t  i s  t h e r e ,  th e  m a r r i a g e  i s  c o m p l e t e  and  t h e  s t a t u s  
o f  h u s b a n d  and  w i f e  i s  c r e a t e d .
U E Maung s u p p o r t s  t h e  v ie w  t h a t  i t  c a n n o t  be made t h e  
b a s i s  o f  a g e n e r a l  p r i n c i p l e  t h a t  i n  a l l  c a s e s  c o n s u m a t i o n  i s
( 5 6 )  Mg. T a l k  v .  Ma' C h o . (1 9 0 0 )  I I  U .B .R .  ( 1 8 9 7 - 0 1 )  197•
(5 7 )  Tha Gywe, B u d d h i s t  Law., V o l .  I ,  2 5 .
( 5 8 )  Chan Toon*s h e a d i n g  C a s e s  on  B u d d h i s t  Law, l h .
( 5 9 )  (1 9 1 2 )  I  U .B .R .  I l l  ( P . G . ) .  '
217,
n e c e s s a r y  t o  c o m p le t e  t h e  s t a t u s  o f  h u s b a n d  a n d  w i f e  ( 6 0 ) .
I t  may b e  p o i n t e d  o u t  t h a t  i n n u m e r a b l e  c a s e s  came b e f o r e  
t h e  C o u r t s  an d  t h e  P r i v y  C o u n c i l  b e f o r e  1930  t o r  d e c i s i o n  a s  
t o  w ha t  c o n s t i t u t e s  a  v a l i d  Burmese B u d d h i s t  m a r r i a g e *  I f  
c o n s u m a t i o n  o f  t h e  m a r r i a g e  were e s s e n t i a l , i t  i s  p r o b a b l e  
t h a t  t h e  c o u r t s  w o u ld  h a v e  s a i d  so* On t h e  o t h e r  h a n d ,  t h e i r  
L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  l a i d  down i n  Mi He_l_s c a s e  ( 6l )  
t h a t  'm u t u a l  c o n s e n t  i s  a l l  t h a t  i s  r e q u i r e d  and i n  t h e  
a b s e n c e  o f  d i r e c t  p r o o f ,  c o n s e n t  may be i n f e r r e d  f ro m  t h e  
c o n d u c t  o f  t h e  p a r t i e s  o r  e s t a b l i s h e d  by  r e p u t a t i o n . "  U Chan 
Toon,  U May Oung and  U Tha Gywe who hav e  w r i t t e n  t r e t i s e s  on  
Burmese B u d d h i s t  L aw .have  nowhere  m e n t io n e d  c o n s u m a t i o n  a s  a n  
e s s e n t i a l  o f  a  v a l i d  m a r r i a g e *  S i r  Jo h n  J a r d i n e  h a s  no o b s e r ­
v a t i o n  t o  t h a t  e f f e c t  I n  h i s  N o te s  on B u d d h i s t  Law*
I t  may t h e r e f o r e ,  be s a i d  t h a t  c o n s u m a t i o n  o f  m a r r i a g e ,  
t h o u g h  a n o r m a l  acco m p a n im en t  t o  and  i n c i d e n t  o f  m a r r i a g e ,  i s  
n o t  a  c o n d i t i o n  p r e c e d e n t  t o  t h e  s e c o n d  k i n d  o f  m a r r i a g e ,  
nam ely  " m a r r i a g e  by  m u tu a l  c o n s e n t " ,
5 .  PROHIBITED DEGREE S *
How f a r  c o n s a n g u i n i t y  o r  a f f i n i t y  i s  a  b a r  t o  a  v a l i d ,  
m a r r i a g e  i s  a  d i f f i c u l t  q u e s t i o n  t o  answ er*  M a jo r  S p a r k s  i n
h i s  code  o f  Burmese Law s t a t e d  t h a t  ( 6 2 ) ,  "The d e g r e e s  o f
c o n s a n g u i n i t y  and  a f f i n i t y  w i t h i n  w h ic h  m a r r i a g e  i s  p r o h i b i t e d
H t TtWTJ* -  Ti_~ I 1 f— Wn HI  mmn i i mU p m j  ■■•<| Ti>irniTTtri^rrTrtrB i M*— v
( 6 0 )  Burmese B u d d h i s t  Law« 2^ -^>
(•61) Mi Me v .  Ml ...Shwe _Ma» (1 9 1 2 )  I  U.B.R* 111 ( P . O . )
( 6 2 )  M a jo r  S p a r k s ,  The Burm ese  Code ( i 8 6 0 ) ,  s e c . ,  7«
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a r e  t h e  same a s  u n d e r  t h e  E n g l i s h  c a n o n  l a w ,  e x c e p t  i n  t h e  
c a s e  o f  a w i f e  1 s s i s t e r ,  and  a  b r o t h e r ' s  w idow, M a r r i a g e  w i t h  
whom i s  p e r m i t t e d  by  Burmese Law. A man may e v e n  mar^y h i s  
w i f e ' s  s i s t e r  d u r i n g  th e  l i f e t i m e  o f  h i s  w i f e ,  b u t  such  
m a r r i a g e s ,  a s  w e l l  a s  m a r r i a g e  w i t h  a  b r o t h e r ' s  widow a t  any  
t i m e ,  th o u g h  n o t  i l l e g a l ,  a r e  o p p o s e d  t o  p u b l i c  o p i n i o n  and  
a r e  n o t  c o n s i d e r e d  r e s p e c t a b l e *  M a r r i a g e  w i t h  a d e c e a s e d  
w i f e ' s  s i s t e r  i s  c o n s i d e r e d ,  o n  t h e  c o n t r a r y ,  a  m ost  n a t u r a l  
and  b e c o m in g  u n i o n .  As i n  many o t h e r  c o u n t r i e s  t h e  d i f f i c u l t y
$6 2 $ The. B urm es.e Code by Ma j o r  S p a r k s
I n  t h e  e a r l y  B r i t i s h  p e r i o d s  i n  Burma, v e r y  few  t r a n s l a ­
t i o n s  o f  t h e  D ham m atha ts  were a v a i l a b l e  an d  s u c h  t r a n s l a t i o n s  
a s  were  o f t e n  i n a c c u r a t e .  O f f i c i a l s  w ere  a l s o  d i s p o s e d  t o  
b e l i e v e  t h a t  t h e  D ham m atha ts  c o n t a i n e d  much t h a t  was o b s o l e t e ,  
and  t h a t  t h e  t a s k  o f  t h e  c o u r t s  i n  f i n d i n g  r u l e s  g o v e r n i n g  
t h e  c a s e s  b e f o r e  them  w ould  be f a c i l i t a t e d  by t h e  p r e p a r a t i o n  
o f  a b r i e f  An a t t e m p t  t o  c o m p i le  s u c h  a co d e  was made
by M ajo r  S p a r k s .  I n  h i s  work  w h ich  came t o  be known a s  " S p a r k ' s  
C o d e '1, he  a s su m ed  t h a t  s i d e  by s i d e  w i t h  t h e  w r i t t e n  c o d e s ,  
t h e r e  were  i n c o n s i s t e n t  l o c a l  c u s t o m s .  The p u r p o s e  o f  S p a r k ' s  
Code was t o  com bine  th e  w r i t t e n  la w  w i t h  l o c a l  c u s to m s  o n  t h e  
a s s u m p t i o n  t h a t  D ham m atha ts  h a d  d e a l t  o n l y  w i t h  w r i t t e n  l a w  
and  I g n o r e d  c u s to m  a l t o g e t h e r .  The code  was. n e v e r  a c c e p t e d  a s  
a u t h o r i t a t i v e  by t h e  A ng lo -B urm ese  C o u r t s  n o r  by  t h e  Burm ese  
p u b l i c .
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o f  o b t a i n i n g  w iv e s  o f  s u i t a b l e  r a n k s  f o r  members o f  t h e  r o y a l  
f a m i l y  h a s  l e d ,  b o t h  i n  a n c i e n t  and  m odern  t im e s *  t o  t h e  c u s to m  
o f  a l l i a n c e s  o n  t h e  p a r t  o f  t h e  K ing  and  P r i n c e s  o f  t h e  b l o o d  
w i t h  t h e i r  f e m a le  r e l a t i v e s *  w i t h i n  d e g r e e s  o f  c o n s a n g u i n i t y  
much n e a r e r  t h a n  a r e  a l l o w e d  th e  body o f  t h e  p e o p l e *11
As p o i n t e d  o u t  by U may Oung ( 6 3 ) ,  many k i n g s  o f  Burma 
“i n  t h e i r  a n x i e t y  t o  p r e s e r v e  d y n a s t i c  p u r i t y *  were g u i l t y  o f  
p r a c t i c e s  w h ic h  w ou ld  c e r t a i n l y  n o t  be t o l e r a t e d  a t  t h e  p r e s e n t  
day  an d  which* e v e n - i n  d a y s  gone by* were  c o n f i n e d  t o  t h e  r o y a l  
f a m i l y -  T h u s ,  t h e  u n i o n  o f  u n c l e  and  n i e c e ,  nephew and  a u n t ,  
h a l f - b r o t h e r  and  s i s t e r  was p e r m i t t e d ,  and  i n  t r a d i t i o n a r y  
a c c o u n t s  we e v e n  r e a d  o f  a m a r r i a g e  b e t w e e n  f u l l  b r o t h e r s  and  
s i s t e r s .  As r e g a r d s  c o u s i n s ,  g e n e r a l l y  s p e a k i n g ,  u n i o n  w i t h  
a g n a t e s  i s  d e p r e c a t e d ,  w h i l e  t h a t  w i t h  o t h e r  c o g n a t e s  i s  n o t  
l o o k e d  upon w i t h  d i s f a v o u r ,  p r o v i d e d  t h e  woman i s  on  t h e  same 
l i n e  a s  t h e  man o r  b e lo w  i t . 1’
Ko a u t h o r i t y  was i n d i c a t e d  by M ajo r  S p a r k s  f o r  th e  p r o ­
p o s i t i o n  t h a t  t h e  Burmese c u s t o m a r y  l a w  011 t h i s  p o i n t  i s  
s i m i l a r  t o  t h e  E n g l i s h  c a n o n  l a w .  E x t r a c t s  f ro m  s e v e r a l  
D ham m atha ts  c o l l e c t e d  a t  s e c t i o n s  2 3 2 , 233 and  236 o f  ICinwun 
M i n g y i e 1s D i g e s t ,  Volume I  a r e  d i r e c t  a u t h o r i t i e s  f o r  n e g a ­
t i v i n g  t h e  p r o p o s i t i o n s  t h a t  a  man may n o t  m a r ry  h i s  s t e p ­
m o t h e r  o r  h i s  s t e p - d a u g h t e r  and  t h a t  a  woman may n o t  m a r ry  
h e r  s t e p - f a t h e r  o r  s t e p - s o n  ( 6h)»  U Chan Toon i tesg  w r o t e ,
( 6 3 ) L e a d i n g G ase s o n  B u d d h i s t  Law, 5*
( 6h )  U E Maung,"TBurmese B u d d h i s t  Law, 3 8 .
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" R e g a r d i n g ,  h o w e v e r ,  t h e  s o c i a l  d i s a p p r o b a t i o n  o w i n g  t o  c o n ­
s a n g u i n i t y ,  i t  i s  n o t  q . u i t e  c o n s i s t e n t  w i t h  t h e  E n g l i s h  C a n o n  
L aw .  M a r r i a g e s  among f i r s t  c o u s i n s  a r e  n o t  p e r m i s s i b l e ,  b u t ,
(X
among t h e  A r c a n e s e  a n d  i n h a b i t a n t s  o f  T a v o y ,  i t  i s  a l l o w e d  
w h e n  t h e  p a r t i e s  a r e  r e l a t e d  a s  t h a - m e e - w a t t l e - t h a  a g ? ' ^ ^  
i . e .  b e i n g  c h i l d r e n  o f  a  b r o t h e r  a n d  a  s i s t e r  b u t  n o t  o f  tw o  
m o t h e r s  n o r  o f  tw o  s i s t e r s .  T h e n  a g a i n ,  m a r r i a g e  w i t h  a  
d e c e a s e d  b r o t h e r * s  ( e i t h e r  y o u n g e r  o r  e l d e r )  w id o w  i s  
d i s c o u n t e n a n c e d . 11 ( 6 5$ •
U May O u n g ' i n  h i s  l e a d i n g  c a s e s  o n  B u d d h i s t  Law h a s  
p o i n t e d  o u t  t h a t  h e  h a d  come a c r o s s  i n s t a n c e s  o f  a  m an  m a r r y ­
i n g  h i s  d e c e a s e d  w i f e * s  m o t h e r  a n d  a n o t h e r ,  h i s  d e c e a s e d
s o n * s  w i f e  ( 6 5 ) .  The c a s e  o f  M i  Me v .  Mi Shwe Ma ( 6 6 )  i s  a n
a u t h o r i t y  t o  t h e  c o r r e c t n e s s  o f  t h e  s t a t e m e n t  t h a t  B u r m e s e  
c u s t o m s  d o  n o t  p r o h i b i t  a  m an  m a r r y i n g  h i s  w i f e ' s  s i s t e r ,  
e v e n  d u r i n g  t h e  l i f e  t i m e  o f  t h e  w i f e .
I n  t h e  D h a m m a t h a t s  t h e r e  i s  n o  r u l e  p r o h i b i t i n g  i n t e r ­
m a r r i a g e s  a m o n g s t  n e a r  r e l a t i o n s .  The m a t t e r  i s  l e f t  e n t i r e l y  
t o  t h e  s e n t i m e n t  o f  t h e  p e o p l e ,  a n d  we h a v e  t o  a s c e r t a i n  t h e  
n a t u r e  o f  i n c e s t u o u s  m a r r i a g e s  f r o m  t h e  p r e v a i l i n g  i d e a s  o f  
t h e  p r e s e n t  d a y .  U E Maung i n  d e a l i n g  w i t h  t h e  s u b j e c t ,  
w r o t e s  "T h e  o n l y  r e f e r e n c e  t o  p r o h i b i t e d  d e g r e e s  i n  B u r m e s e
(65AJ“ The p r i n c i p l e s  o f  B u d d h i s t  Law,. f
U May Qung, L e a d in g  C a s e s  on  n uddh i  sV haw, 5*
( 6 6 ) ( 1 9 1 2 ) 1 U . B . R f  (1 9 1 0 ^ 1 3 )  l ± ± l ?c-)
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l e g a l  l i t e r a t u r e  i s  t o  be f o u n d  i n  t h e  A t t a r a s i  Dharnma t h a t ,  
w r i t t e n  i n  1875 by  P a g a n  Wundauk, whose o f f i c i a l  t i t l e  was 
T h u r i m a h a r a j a  T h in k y a n  and  who was a p p o i n t e d  a ju d g e  by K in g  
M indan .  I t  d e c l a r e s  a l l i a n c e s  b e t w e e n  p e r s o n s  s t a n d i n g  i n  t h e  
d i r e c t  a s c e n d i n g  and  d e s c e n d i n g  l i n e  o f  r e l a t i o n s h i p  t o  be 
u n n a t u r a l  and  u n l a w f u l " .  ( 6 7 ) .
From t h e  f a c t  t h a t  t h e  A t t a r a s i  Dhammathat  was n o t  r e f e r ­
r e d  t o  by t h e  ICinwun M ingy i  when he c o m p i l e d  h i s  D i g e s t  I n  ; 
1895  p I t  w o u ld  seem t o  be a Dhamma t h a t  o f  d o u b t f u l  a u t h o r i t y .  v
T h e re  i s  no c a s e  l a w  on  t h i s  s u b j e c t  and  t h e  q u e s t i o n  
w h e t h e r  a  p a r t i c u l a r  u n i o n  i s  v o i d  on  g r o u n d s  o f  c o n s a n g u i n i t y  
o r  a f f i n i t y ,  i f  a t  a l l  r a i s e d  i n  t h e  c o u r t s ,  w i l l  h a v e  t o  be 
d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  p r e v a i l i n g  c u s to m  o r  u sag e  
o f  t h e  p e o p l e  i n  Burma. R e c e n t l y ,  on  a n  a l l e g e d  cu s to m ,
G o v in d a  Menon, J*., ( 6 8 ) s a i d ,  " R e q u i s i t e s  o f  a v a l i d  c u s to m  
a r e  t h a t  t h e  same s h o u ld  be a n c i e n t ,  c e r t a i n  and  r e a s o n a b l e  
and  t h a t  i t  s h o u l d  a l s o  n o t  be o p p o se d  t o  d e c e n c y  o r  m o r a l i t y ,  
ho c u s to m  w h ic h  i s  o p p o s e d  t o  p u b l i c  p o l i c y  c a n  be r e c o g n i s e d  
by a c o u r t  o f  l a w .  Nor c a n  im m ora l  u s a g e s  how ever  much 
p r a c t i s e d ,  be c o u n t e n a n c e d .  As t o  t h e  t e s t  o f  i m m o r a l i t y  i t  
m ust  be d e t e r m i n e d  by t h e  s e n s e  o f  t h e  com m unity  a s  a whole  
an d  n o t  by t h e  s e n s e  o f  a  s e c t i o n  o f  t h e  p e o p l e .  The c i v i l i s e d  
and  c u l t u r e d  s o c i e t y  i n  w h ich  we l i v e  and  t h e  p r o g r e s s i v e
( 6 7 ) Burmese B u d d h i s t  Lawn 3 9 .
( 6 8 ) B a l u s a m i  v* R a l a k r i s h n a ,  A . I . R .  ( 1 9 ? 7 )  M adras  97
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c o u n t r y  i n  w h ic h  we a r e ,  s h o u l d  n o t  a p p ro v e  o f  an  i n c e s t  w h ic h  
w ou ld  n o t  f i n d  f a v o u r  e v e n  u n d e r  p r i m i t i v e  o r  t r i b a l  s o c i e t i e s . 11
I t  i s  the"‘d u t y  o f  t h e  l e g i s l a t u r e  t o , l a y  down d e f i n i t i v e l y  
t h e  d e g r e e s  o f  p r o h i b i t i o n  t o  remove a l l  d o u b t s  and  u n c e r t a i n ­
t i e s  t h a t  may, e x i s t  i n  t h e  m inds  o f  t h e  p e o p l e  t o  be g o v e r n e d  
t h e r e b y .  Some y e a r s  a g o >G overnm en t  a p p o i n t e d  a c o m m it t e e  t o  
d r a f t  -a b i l l  t o  c o d i f y  t h e  l a w  o f  m a r r i a g e  and  d i v o r c e  among 
Burmese B u d d h i s t s .  The c o m m i t t e e  d rew  up a  t a b l e  o f  p r o h i ­
b i t e d  d e g r e e s ,  w h ich  p r o f e s s e s  t o  be i n  a c c o r d a n c e  w i t h  t h e  
p r e v a i l i n g  c u s to m s  o f  t h e  p e o p l e  o f  Burma* The t a b l e  i s  a s  
f o l l o w s : -
T a b le  o f  Pr p h i b l t ^ d ,  D e g r e e s
A man may n o t  m a r r y  h i s A woman may n o t  m a r r y .!
1 * G ra n d m o th e r 1 . G r a n d f a t h e r
pc. « G r a n d f a t h e r ' s w i fe 2 . G r a n d m o t h e r 1s h u s b a n d
3 . W i f e 1s g ran d m o th e  r 3* H u s b a n d 1s g r a n d f a t h e r
F a t h e r * s  s i s t e r . k . F a  t h e  r 1s mo t h e  r
M o th e r* s  s i s t e r 5- Mothe r 1s b r o t h e r
6 • M other 6 . F a t h e r
7* S t e p - m o t h e r 7® S t e p - f a t h e r
8 . W i f e ' s  m o th e r 8 . H u s b a n d ' s  f a t h e r
9* D a u g h te r 9- Son
1 0 . W i f e 1s d a u g h t e  r 10  O H u s b a n d ' s  son
1 1 . S o n ' s  w i f e 1 1 * D a u g h t e r 1s h u s b a n d
1 2 . S i s t e r 1 2 . B r o t h e r
2 2 3 .
T a b le  o f  P r o h i b i t e d  D e g r e e s  ( C o n t d . )    '  0
1 3 . S o n ' s  d a u g h t e r 1 3 . S o n 1s s o n
•r—. D augh te  r 1s d a u g h t e r 1>+. D a u g h t e r ' s  son
1 5 . S o n ' s  S o n ' s  w i f e 1 5 . S o n ' s d a u g h t e r ' s h u s b a n d
1 6 . D a u g h t e r ' s son* s w i f e 1 6 . D a u g h t e r ' s d a u g h t e r ' s 
h u s b a n d .
1 7 . Wife 1s s o n 1 s d a u g h t e r 1 7 . H u s b a n d ' s  s o n ' s  so n
1 8 . Wife 1s d a u g h t e r 1s d a u g h t e r 1 8 . H u s b a n d ' s  d a u g h t e r ' s  s o n
19 • B r o t h e r ' s  d a u g h t e r 19* B r o t h e r ' s  so n
ro 0 a S i s t e r 1s d a u g h t e r 2 0 . S i s t e r ' s  s o n .
6 . THE WIVES.
( i )
Amongst t h e  n o n - c h r i s t i a n s  i n  A i s a 9 a  p e r s o n  i s  a l l o w e d 9 
d u r i n g  t h e  l i f e  t i m e  o f  h i s  f i r s t  w i f e 9 t o  u n i t e  w i t h  a n o t h e r  
woman an d  g iv e  h e r  t h e  s t a t u s  o f  a w i fe*  The same r u l e  p re ­
v a i l  s among s t  t h e  Burman B u d d h i  s t  s . I n . t h i  s r e  spe c t  9 a 
B u d d h i s t  m a r r i a g e  i s  q u i t e  d i f f e r e n t  f ro m  a  m a r r i a g e  i n  
C h r i s t e n d o m  w h ic h  i s  a  v o l u n t a r y  u n i o n  f o r  l i f e  9 o f  one man 
w i t h  one woman t o  t h e  e x c l u s i o n  o f  a l l  o t h e r s  and t h e  p r e s e n t  
H in d u  m a i r i a g e s  i n  I n d i a  ( 6 9 ) .  A s t u d y  o f  t h e  r e p o r t e d  
e e . c i s i o n s  o f  t h e  c o u r t s  i n  Burma shows t h a t  i t  h a s  n e v e r  b e e n  
s u g g e s t e d  -  e v e n  by  t h e  m os t  a c r i m o n i o u s  o p p o n e n t  o f  po lygam y «* 
t h a t  Burmese c u s t o m a r y  m a r r i a g e  i s  monogamous* I t  w ould  be 
i m p o s s i b l e  t o  m a i n t a i n  su c h  a  p o s i t i o n  i n  a s y s t e m  where t h e
( 6 9 ) S e c t i o n  5 ( 1 )  t h e  H in d u  M a r r i a g e  A c t ? 1955? e n a c t s  t h e
r u l e  o f  monogamy9 and  p r o h i b i t s  po lygam y w h ich  was p e r m i t ­
t e d  by H in d u  Law b e f o r e  t h e  A c t .
2 2 4 .
i n f e r i o r  w i f e  and  h e r  c h i l d r e n  a r e  a c c o r d e d  a  l e g a l  s t a t u s  
(70).
The C o u r t s ,  w h i l e  g i v i n g  t h e  r e c o g n i t i o n  a c c o r d e d  i t  by 
t h e  D h am m ath a ts ,  do n o t  f a v o u r  polyg.aBiy t o  i t s  f u l l e s t  e x t e n t *  
I n  Ma I l l a i n g  v* Ma Shwe Ma ( 7 1 ) ,  B u r g e s s ,  J . C * .  o b s e r v e d  t h a t ,  
" t h e  p r i n c i p l e  o f  B u d d h i s t  Law i s  t h a t  a  man s h o u l d  have  b u t  
one w i f e ,  b u t  t h a t  i n  p r a c t i c e ,  r e l a x a t i o n  o f  t h e o r y  d s  
a l l o w e d ,  and  a  s t a t e  o f  c o n c u b in a g e  o r  l i v i n g  w i t h  l e s s e r  
w i v e s  i s  r e c o g n i s e d ,  and  p r o v i s i o n s  made f o r  t h e s e  l e s s e r  
w iv e s  an d  t h e i r  o f f s p r i n g  s h a i r i n g  I n  th e  f a t h e r s  e s t a t e * "
I n  Ma WundDi v* Ma K in  (72), t h e  P r i v y  C o u n c i l  a c c e p t e d  t h e
p r i n c i p l e  t h a t  i t  i s .  n o t  f o r b i d d e n  t o  a Burm an B u d d h i s t  t o  
h av e  two w iv e s  a t  t h e  same t i m e 5 and  t h e  same t r i b u n a l ,  i n  
Mf  Me v* Ma Shwe Ma (73) r e c o g n i z e d  t h e  c l a i m  o f  two women t o  
i n h e r i t  a n  e q u a l  f o o t i n g  w i t h  e a c h  o t h e r  a s  w iv e s  i n  t h e  e s t a t e  
o f  a d e c e a s e d  B u d d h i s t ,  s t a t i n g  t h a t ,  " I n  Burma, po lygamy i s  
u n d o u b t e d l y  l a w f u l * "  W h i l s t  t h i s  l a s t  c a s e  was p e n d in g  i n  t h e  
P r i v y  C o u n c i l ,  M cC oll ,  J*C'*, o n  a n  i n d e p e n d e n t  i n v e s t i g a t i o n  
o f  t h e  t e x t s  and  o t h e r  a u t h o r i t i e s  came t o  s i m i l a r  c o n c l u s i o n s  
f n  Hi K in  B a le  v* Mi_.Kin_ Gyi, (7l0  * I t  may, t h e r e f o r e ,  be s a i d  
t h a t  B urm ese  B u d d h i s t  Law d o e s  n o t  p r e v e n t  a  man f ro m
tvryiw:T|yn»»i:l'i»TiMirif t» "TipiiniCiTifTwiTHTTiiiTvri-riTi.-w i^r-rrv-rn * ■ ii.i.in i urn ti n * if—iTTr'T—~ l‘— i ———1‘—,  -ri 1 H-rf-t—f*-™" * - y'- t*r-*r 1 “—fir —V—rf-irrrn—m—iTriTTiiir-iTi-rr~tt —-tt —r n m — i*t* 'T i i'i ifM'T i—i—
(70) U E Maung, m .
(71) (1893) I I  U.B.R. (1892-67 153.
(72) (1907) I #  U.B.R. 175
(73) (1912) I  U.B.R. 1 1 1 ^
(7*0 (1 9 1 0 ^ ) I  U .B .R .  k2.
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c o n t r a c t i n g  m a r r i a g e  w i t h  a n o t h e r  woman d u r i n g  t h e  s u b s i s ­
t e n c e  o f  a v a l i d  m a r r i a g e *
W ith  t h e  a d v an ce  o f  c i v i l i s a t i o n  among t h e  B u rm ese ,  p o l y ­
gamy a s  a n  i n s t i t u t i o n  i s  on  t h e  d e c l i n e ,  and  i n  t h e  p r e s e n t '  
s t a t e  o f  Burm ese  s o c i e t y ,  e s p e c i a l l y  among t h e  e d u c a t e d  
c l a s s e s  i t  h a s ' a l m o s t  d i s a p p e a r e d *  U Tha Gywe i s ,  t h e r e f o r e ,  
r i g h t  i n  s a y i n g  t h a t  " th e  l e a d i n g  p r i n c i p l e  o f  Buddhism  i s  
r a t h e r  monogamy t h a n  po lygam y;  polygam y i s  r a r e ,  i t  i s  t o l e r a t e d  
b u t  n o t  l a r g e l y  p r a c t i s e d ,  b e c a u s e  i t  i s  c o n s i d e r e d  d i s r e s ­
p e c t a b l e ,  and  t h e r e  a r e  c l e a r  i n d i c a t i o n s  t h a t  i t  w i l l  become 
a  t h i n g  o f  t h e  p a s t  i n  t h e  n e a r  f u t u r e  ( 7 5 )*
B u t ,  i t  i s  s u b m i t t e d  t h a t  p o ly g a m y , was n e v e r  p r a c t i s e d  
t o  a  l a r g e  e x t e n t  e v e n  i n  a n c i e n t  days* I t  was t o l e r a t e d  a s  
a n  e x i s t i n g  i n s t i t u t i o n  r a t h e r  t h a n  v ie w e d  w i t h  a p p r o v a l  ( 7 6 )* 
O n ly  t h r e e  t e x t s  o u t  o f  t h e  t h i r t y s i x  D ham m atha ts  m e n t io n e d  
t h e  r i g h t  o f  a  man t o  have  more t h a n  one w i f e  (7 7 )*  E ven  
t h o s e  t e x t s  do n o t  g i v e  h im  t h a t  r i g h t  u n c o n d i t i o n a l l y  $ The 
e x t r a c t  f r o m  t h e  K a in g z a  i s  a s  f o l l o w s s -
"A man may m a rry  a s  many a s  t e n  w iv e s  I f  he  c a n  m a i n t a i n  
them  a l l  by h i s  own s k i l l  and  l a b o u r .  A l t h o u g h  h i s  p a r e n t s  
may g iv e  h im  i n  m a r r i a g e  t o  a n o t h e r  woman a f t e r  he  h a d  a l r e a d y  
b e e n  m a r r i e d  t o  o n e ,  t h e  p a r e n t s  o f  t h e  f i r s t  w i f e  s h a l l  n o t  
r e c o v e r  h e r . "
( 7 5 )  B u d d h i s t  Law, V o l .  I ,  9 1 .
( 7 6 )  j g j j e  v .  Mi"Shwe Ma, (1 9 1 2 )  I  U.B.R. ( 1 9 I O - I 3 ) l l l C f tT j .
( 7 7 )  K. D i g e s t ,  V o l .” I I ,  s e c .  253*
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I t  i s ,  t h e r e f o r e 9 c l e a r  t h a t  t h e  r i g h t  t o  m arry  more t h a n  
one w i f e  was e x t e n d e d  o n l y  t o  t h o s e  who c o u l d  m a i n t a i n  them
a l l  by t h e i r  own s k i l l  and  l a b o u r .  And t h a t  was why polygam y
was common e s p e c i a l l y  among t h e  o f f i c i a l  c l a s s  i n  U pper  Burma 
b e f o r e  th e  a n n e x a t i o n  ( 7 8 ) .
I n  Ma I n  Than  v .  ( 7 9 ) ,  t h e  s p e c i a l  c o u r t  o f
Lower Burma h e l d  t h a t ,  a t  Burmese B u d d h i s t  Law, where  no 
s p e c i a l  c u s to m  e x i s t e d ,  a  h u s b a n d  who, i n  t h e  l i f e  t im e  o f  
h i s  f i r s t  w i f e ,  m a r r i e d  a s e c o n d  w i f e  w i t h o u t  t h e  f i r s t  w i f e * s  
c o n s e n t ,  d i d  n o t  t h e r e b y  commit a f a u l t  a g a i n s t  t h e  f i r s t  w ife . ,
an d  t h a t  su c h  a  s e c o n d  m a r r i a g e  d i d  n o t  i n  i t s e l f  c o n s t i t u t e
i n  Lower Burma, a g ro u n d  f o r  d i v o r c e *  T h i s  d e c i s i o n  was o v e r ­
r u l e d  b y  a F u l l  B ench  o f  t h e  C h i e f  C o u r t  o f  Lower  Burma i n  
Fja Ka U v .  Fo Saw ( 8 0 )  w h e r e i n  H a r t n e l l ,  J . , o b s e r v e d ,  r i g h t l y  
i t  i s  s u b m i t t e d ,  1 f ro m  a  c o n s i d e r a t i o n  o f  t h e s e  t e x t s ,  i t  
seems t o  me c l e a r  t h a t  t h e  D ham m atha ts  do n o t  i n  t h e m s e l v e s  
s a n c t i o n  u n l i m i t e d  polygamy w i t h  t h e  e x c e p t i o n  o f  t h e  t e x t s  
q u o te d  i n  s e c t i o n  253 o f  t h e  D i g e s t ,  e v e n  s u p p o s i n g  t h a t  t h e  
m ean ing  and i n t e n t i o n  o f  t h o s e  t e x t s  i s  t o  so s a n c t i o n  i t .
The D ham m atha ts  seem t o  a l l o w  polygam y o r  t h e  t a k i n g  o f  
s e c o n d  w i f e  u n d e r  c e r t a i n  e x c e p t i o n a l  c a s e s ,  and  t h a t  i s  a l l ,  
and  t h e y  c o n t e m p l a t e  t h a t  t h e  o r d i n a r y  s o c i a l  l i f e  s h o u l d  be 
monogamous. T h e re  i s  a u t h o r i t y  f o r  h o l d i n g  t h a t  t h e  t a k i n g  .o f  
a  l e s s e r  w i f e  and  c o n s e q u e n t  i l l - t r e a t m e n t  o f  th e  c h i e f  w i f e
fa''.;"** ( ' ■  ■>' ijr nt-KiH* ) m  ¥ *!.uI 'H* bMMja—BK
( 7 8 )  Ml K in  G ale  v .  Mi K ty G y i ,  ( 1 9 1 0 )  I  U .B .R .  ( 191O - I 3 )
( 7 9 ) t i b b t t b t t :  3.037 ~ — “
( 8 0 )  (1 9 0 8 )  1+ L . B . S .  3U) ( F . B . ) .
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s h a l l  en d  i n  t h e  h u s b a n d  h a v i n g  t o  l e a v e  t h e  h o u se  and  f o r f e i t
t h e  p r o p e r t y ,  and  c e r t a i n  t e x t s  go e v e n  f u r t h e r  and  a u t h o r i z e
t h e  o b t a i n i n g  o f  a  d i v o r c e  by  t h e  w i f e  when h e r  h u s b a n d  t a k e s
a s e c o n d  w i f e . u
I t  i  set s e r i o u s  m a t r i m o n i a l  f a u l t  f o r  a  man t o  m a r ry  a
s e c o n d  w i f e  w i t h o u t  t h e  c o n s e n t  o f  t h e  c h i e f  w i f e  and  d u r i n g
t h e  l i f e - t i m e  o f  t h e  l a t t e r .  The c h i e f  w i f e  i s .  e n t i t l e d  t o
demand a s e p a r a t e  r e s i d e n c e  f o r  h e r s e l f ,  and  where h e r  h u s b a n d
r e f u s e s  t o  p r o v i d e  h e r  w i t h  i t ,  she may c l a i m  m a in t e n a n c e  f ro m
h im  u n d e r  s e c t i o n  h 88 o f  t h e  code o f  C r i m i n a l  P r o c e d u r e .
*
I n  Maung,. Hme v .  Ha S e i n  ( 8 1 ) ,  a  F u l l  B e n ch  o f  t h e  C h i e f  
C o u r t  o f  Lower Burma l a i d  down t h e  r u l e  t h a t  e x c e p t  f o r  t h e  
g r o u n d s  s e t  o u t  i n  s e c t i o n s  2 1 9 , 2 3 2 , 2 6 5 , 2 6 6 , 267 and 311 
o f  t h e  Kinwun M i n g y i f s D i g e s t ,  Volume I I  ( 8 2 ) ,  a  c h i e f  w i f e  
c a n  o b t a i n  a d i v o r c e  a g a i n s t  h e r  h u s b a n d  who h a s  t a k e n  a  s e c o n d  
w i f e  w i t h o u t  h e r  c o n s e n t .  T h i s  d e c i s i o n  s t i l l  h o l d s  good .
I t  may, t h e r e f o r e ,  be s a i d  t h a t  a l t h o u g h  t h e i r  L o r d s h i p s  
o f  t h e  P r i v y  C o u n c i l  d i s t i n c t l y  r e c o g n i z e d  po lygam y among 
Burmese B u d d h i s t s  I n  MI Me v .  MI Shwe M a  ( 8 3 ) ,  i t  i s  c l e a r  
t h a t  i t  now e x i s t s  m e r e l y  by s u f f e r a n c e ,  a n d  t h e r e  i s  a  s t r o n g  ,
.  ' imM,i. f i  iin . iiM. w i iiiM. « »iiinin <|iii   — . Tr»—-tT—tv?™  n ia  .  M ii i.in  iw - f
( 8 1 )  (1 9 1 8 )  9 L .B .R .  191 ( F . B . ) .
( 8 2 )  These  s e c t i o n s  a l l o w  t h e  h u s b a n d  t o  m a r r y  a s e c o n d  w i f e  
d u r i n g , t h e  l i f e t i m e  o f  th e  f i r s t  w i f e  when th e  l a t t e r  i s
I n t e r  a l i a  b a r r e n ,  o r  b e a r s  o n l y  f e m a l e  c h i l d r e n ,  o r
w here  she i s  l e p r o u s ,  i n s a n e ,  consumptive ,  maimed, b l i n d ,  
o r  p a r a l y s e d ,  o r  i s  she  h a b i t u 3l l y  u s e s  v i l e  and  a b u s i v e  
l a n g u a g e  t o  h e r  h u s b a n d .
( 8 3 ) ( 1 9 1 ^  I  U .B .R .  ( 1 9 1 0 - 1 3 ) lllJP.c.).
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f e e l i n g  am ongs t  th e  p e o p l e  a g a i n s t  t h e  p r a c t i c e  ( 8i ) .  Burman
B u d d h i s t s  a r e  r a t h e r  monogamous t h a n  p o ly g a m o u s  (8 5 )*
ft® C l a s s i f i c a t i o n  o f  W iv es .
The D ham m atha ts  ( 8 6 ) f o r b i d  I l l i c i t  i n t e r c o u r s e  w i t h
t ■w en ty  c l a s s e s  o f  women5 n a m e l y s -
O1* M a lu ra k k h  i t  a  -  t e ^  0 ^  A woman t a k e n  c a r e  o f  by
h e r  m o th e r*
Q
2 .  £ U a i t a t i i h l f c a  "  u ^  ®Of A woman t a k e n  c a r e  o f  by
h e r  f a t h e r .
n  Q
3* M atap.ut.it.u r a k k h l t a  -  uso eno  o  erj woman t a l i e n  c a r e
o f  by b o t h  h e r  f a t h e r  and  m o th e r .
5 .  B h a t u r a k k h  1 t a  -  ¥0inan t a k e n  c a r e  o f  by
h e r  b r o t h e r *
5* B h a g i n i r a k k h i t a  -  c? woman t a k e n  c a r e  o f  by
h e r  e l d e r  s i s t e r *
Q 06 * N a t i r a k k h i t a  -  cx? iA woman t a k e n  c a r e  o f  by
h e r  r e l a t i o n s *
o  07* M a i t a r a k k h i t a  -  t® 0 o  n  ^  I A woman t a k e n  c a r e  o f  by
h e r  f a m i l y .
8 * Dhamm&rakkita  -  © l.«? 0 j a  woman t a k e n  c a r e  o f  by
h e r  f r i e n d s  o f  t h e  same r e l i g i o u s  h a b i t s *
9* Thayakk i t a^ -  o o o  ,c\ a n  l i  woman t a k e n  c a r e  o f  by
- * - w  I ©) .
h e r  p r o t e c t o r .
(8!*) Ma ¥ un P i v . MaJCin, (1907) *+ L.B.R. 175  (P.Cl
(85) Ma" Wun Di v .  Ma f i n ,  ( I 9 0 7 ) *+ L.B.R. 175(P.Cl.* ^7, m K’ctB»*isfcr>r*acnMTU4ira3r* f  *  r  * r  r ■r '  I
( 8 6 ) Manugye, Bk. VI, sec. 2 8 .
10 .
11.
1 2 .
13>
l !i-.
1 5 .
16 .
1 7 .
18 .
1 9 .
20.
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S a u a r i d a n a  -  J o u i f  3 1 A woman who i s  p u n i s h e d  by
■ i i .-n iM rn n in f iT r iT n n - i i - iT -n tT i—L| r n l  1 r i  v
t h e  k i n g  o r  o f f i c e r s  o f  t h e  s t a t e *
P
D h a n a k k i t a  -  Q  r% 0)0 ' A woman t o  whom p r o p e r t y  
h a s  b e e n  g i v e n  and  who i s  l i v i n g  u n d e r  t h e  p r o t e c t i o n  o f  
t h e  g i v e r *
n o  v
C h a n d a v a s i n i  -  1 1 A woman who l i v e s  t o g e t h e r
w i t h  a  man by m u tu a l  c o n s e n t *
B h a g a v a s e n i  -  6  ^  0$ A woman who l i v e s  t o g e t h e r  for
Q Qw e a l t h  and  c o m f o r t .
P a t a v a s i n i  -  w e?  03 ^  One t o  whom c l o t h e s  h av e
b e e n  g iv e n ,  and  who c o h a b i t s ’ w i t h  t h e  g i v e r .
/ Q (1 0 ^U d a p a t t a k i . n l  *~(??u gg ^  of ^  ^  One w i t h  whom a man, p u t t i n g
h i s  h a n d s  i n  t h e  same cup  o f  w a t e r ,  h a s  avowed t h a t  a s  
t h e  w a t e r  I s  one w i t h o u t  d i v i s i o n ,  so w i l l  t h e y  be*
Ob h a t  a sum bha t  a  ~ (W ^  ‘p. $ » One whose pad  ( f o r  b e a r i n g
?,'T-T*'i"WMwuaww»-»mWw» V I  I  ^  1 V  W
b u r d e n s )  h a s  b e e n  rem oved f ro m  h e r  h e a d  and  I s  t a k e n  t o
l i v e  w i t h  t h e  man (who r e l i e v e d  h e r )  *
< 10  QB n s i ^ b h a r i y a  -  3 / ^  ^ a s l a v e  w i f e .
M u l iu t t lk a  -  ioj* ukj o S  cr>) A woman t a k e n  f o r  a  s h o r t
t i m e .  a odsT/
( ]  Q  1
K a m m a k a r ib h a r iy a  ~ m  <\® I One g o t  i n  r e t u r n  f o r
IQ
se  r v i c e  pe r f o r m e  d *
D h a . i a h a ta  -  Q on  ©rr ; j  a  woman t a k e n  i n  war  f ro m
a n  enem y1 s c o u n t r y ,  where  t h e  s a c r e d  s t a n d a r d  i s  
u n f u r l e d  i* e *  a  c a p t i v e  woman*
2 3 0 .
I t  may "be p o i n t e d  o u t  t h a t  t h e  woman b e l o n g i n g  t o  c l a s s e s  
11 t o  20 a r e  i n c l u d e d  i n  t h e  above c l a s s i f i c a t i o n  o f  w iv e s  
f ro m  r e l i g i o u s  and  m o ra l  c o n s i d e r a t i o n s  r a t h e r  t h a n  r u l e s  o f  
p o s i t i v e  l a w .  The c l a s s i f i c a t i o n  i s  b o r ro w e d  f ro m  V in y a  
A t t a k a t h a  ( 8 7 )  w h ic h  was B u d d h a g h o s a 1 s com m enta ry  o n  t h e  f i v e  
b o oks  o f  Y i n a v a  P i t a k a  w h ich  c o n t a i n s  t h e  r u l e s  and  r e g u l a ­
t i o n s  o f  t h e  B u d d h i s t  p r i e s t h o o d .  B u d d h a g h o s a  l i v e d  i n  o r  
a b o u t  t h e  rj t h  c e n t u r y  A*D. and  h i s  w orks  fo rm e d  th e  c h i e f  
s o u r c e s  o f  t h e  r e l i g i o u s  p o r t i o n s  o f  t h e  D h am m ath a ts .
From t h e  L a w y e r 1s s t a n d p o i n t  t h e  above  c l a s s i f i c a t i o n  o f  
w i v e s  h a s  no s i g n i f i c a n c e  a t  a l l *  a s  r a p e  an d  s e d u c t i o n  a r e  
g o v e r n e d s n o t  by Burmese B u d d h i s t  Law, b u t  by t h e  P e n a l  Code 
an d  t h e  E n g l i s h  r u l e s  i n  T o r t  ( 8 8 ) .
The D ham m atha ts  m e n t i o n  f i v e  k i n d s  o f  w i v e s  among Burmese 
B u d d h i s t s 5 nam elys  ( 8 9 )
1 . A p u r c h a s e d  s l a v e .
2 . One who i s  i n f e r i o r  t o  t h e  h u s b a n d  i n  b i r t h  o r  s o c i a l  s t a t u s  
3 * One who i s  h i g h e r  t h a n  t h e  h u s b a n d  i n  b i r t h  o r  s o c i a l
s t a t u s .
k .  One who i s  o n  t h e  same l e v e l  a s  t h e  h u s b a n d  i n  s o c i a l  r a n k ,  
and
5* A l e s s e r  w i f e .
S l a v e r y  h a s  b e e n  a b o l i s h e d  and c l a s s  d i s t i n c t i o n s  a r e  o f
( 8 7 ) U S  Maung, B u r mese B u d d h i s t  Law. 30-31*
( 8 8 ) Mi K i n  v .  Nga Myin  G y i ,  (1 8 8 2 )  8 . J .  I l k .
( 8 9 ) D i g e s t ,  IX, s e c .  22o*
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no l e g a l  s i g n i f i c a n c e  i n  Burm a.  Only  t h e  d i n s t i n c t i o n  b e t w e e n  
t h e  s u p e r i o r  w i f e  t o  and  l e s s e r  w i f e  co^ . -c -uS ’
i s  o f  i m p o r t a n c e  i n  t h e  p r e s e n t  l a w  a d m i n i s t e r e d  by  t h e  c o u r t s *  
The D ham m atha ts  m e n t i o n  t h e  f o l l o w i n g  s i x  k i n d s  o f  s o n s  
who a r e  e n t i t l e d  t o  i n h e r i t  ( 9 0 ) t
1 .  O r a s a  -  so n  b o r n  o f  a c o u p l e  g i v e n  i n  m a r r i a g e  by t h e i rLLM *11 rTrftfrM. W fglm m  ■** 'J" ' y
p a r e n t s .
2 . H e t t h i m a  -  s o n  b o r n  o f  a 1 taw pya img 1 .
3 . IC h e t t a z a  -  s o n  b o r n  o f  a s l a v e  w ife*
K4;gfedma -  s o n  a d o p t e d  w i t h  an  i n t e n t i o n  t h a t  i t  s h a l l  
i n h e r i t  f ro m  t h e  a d o p t i v e  p a r e n t s .
5 o P u b b ak a  -  s o n  b r o u g h t  t o  t h e  s u b s e q u e n t  m a r r i a g e  by e i t h e r
s p o u s e ;  and
6 * A p a t i t t h i k a  -  so n  c a s u a l l y  a d o p t e d  w i t h  no i n t e n t i o n  t h a t
i t  s h a l l  i n h e r i t  f r o m  t h e  a d o p t i v e  p a r e n t s *  
From t h e  a f o r e s a i d  c l a s s i f i c a t i o n s  o f  s o n s  who a r e  
e n t i t l e d  t o  i n h e r i t ,  i t  may be i n f e r r e d  t h a t  t h e  D ham m atha ts  
r e c o g n i z e d  o n l y  t h r e e  k i n d s  o f  w i v e s ,  v i z s -
( a )  A ' s u p e r i o r *  w i f e  to uJ>q; who g i v e s  b i r t h  t o  a n  O r a s a
son*
o
( b )  A ' t a w p y a w n g 1 o r  apyaungm aya na c o o  * c u )  who g i v e s  
b i r t h  t o  a n  he t t h im a son ;  and
( c )  A ' s l a v e  w i f e '  who g i v e s  b i r t h  t o  a K h e t t a z a  son*
b i w J w p < u i h u h i i w * > H '<*!»■■ ■ ■ i m * Bada p iij i n ■ ■■
(90)- D i g e s t ,  I ,  sec* 1 6 ,
2 3 2 *
Wives o t h e r  t h a n  t h e  a f o r e s a i d  t h r e e ,  h a d  no l e g a l  r i g h t s  
a s  a g a i n s t  t h e  men w i t h  whom t h e y  u n i t e d  and  were n o t  w iv e s  
i n  t h e  s t r i c t  s e n s e  o f  t h e  word* W ith  t h e  a b o l i t i o n  o f  s l a v e r y  
i n  Burm a,  t h e  s l a v e - w i f e  d i s a p p e a r e d  f ro m  Burmese s o c i e t y ,  • 
an d  i t  may now he t a k e n  a s  s e t t l e d  t h a t  B urm ese  B u d d h i s t  Law 
r e c o g n i s e s  oaSly t h e  r e m a i n i n g  two w ives*  The " s u p e r i o r  w i f e "  
p r o b a b l y  c o r r e s p o n d s  t h e  !O d a p a t t a k l n i 1 and  t h e  1ta w p y a u n g * 
o r  * Anaun.fi-:“Diaya1 w i t h  t h e  " C h a n d a v a s i n i * • ( 9 1 )  
i i i - G l a s s e s  o f  w iv e s  r e c o g n i s e d  i n  Modern ._ Ju r i s n r u d e n c e .
( a )  S u p e r i o r  Wife*
The s u p e r i o r  w i f e  i s  so m e t im es  c a l l e d  a l e t  - so .n -may a  *
I t  means t h e  w i f e  who e a t s  o u t  o f  t h e  same d i s h  w i t h  h e r  h u s ­
b a n d  an d  i t  m eans  a  w i f e  who l i v e s  on  t e r m s  o f  e q u a l i t y  w i t h  
h e r  h u s b a n d ;  b u t  e a t i n g  t o g e t h e r  i n  i t s e l f  i s  n o t  a n  e s s e n t i a l
Q±
o f  a v a l i d  m a r r i a g e *  I t  I s  m e r e l y  a p r o o f / s o c i a l  e q u a l i t y  
b e t w e e n  t h e  h u s b a n d  and  w i f e  (9 2 )*  U E Maung, t h e r e f o r e ,  
r i g h t l y ,  i t  i s  s u b m i t t e d ,  s a i d ,  " B a t i n g  t o g e t h e r  b e in g ,  a n  o u t ­
w ard  and  v i s i b l e  s i g n  o f  s o c i a l  e q u a l i t y ,  i t  was u s e f u l  a s  a 
p r o o f  t h a t  a  man, u n i t e d  t o  a  woman o f  l o w e r  d e g r e e ,  r a i s e d  
h e r  t o  h i s  own s o c i a l  p o s i t i o n  by e a t i n g  o u t  o f  t h e  same p l a t e  
w i t h  h e r*  B u t  s h a r p  s o c i a l  d i s t i n c t i o n s  e x i s t  no l o n g e r  and  
e a t i n g  t o g e t h e r  h a s  l o s t  a l l  i t s  o r i g i n a l  s i g n i f i c a n c e  ( 9 3 ) * 11
 ...... -I*-! euAnT*?n-*iw ■■o ai.T-**.vir  ^ iiu ■*
( 9.1 ) No* 1 5 ,  1 2 , c l a s s i f i c a t i o n s  o f  w iv es*
( 9 2 )  MaJjJfeee .-v. Ma. T h i  D ul^X !  U .B .R .  ( I 892- 9 6 ) 1 9 ^
M ik in  G a le v* Mi Kin^Gyl ,  (1 9 1 0 )  i  U .B .R .  h2.
5935 Burm ese .Bu d d h i s t  Law* h^ -h.
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Hence e a t i n g  t o g e t h e r  o.ut o f  t h e  same d i s h  means 110 more t h a n  
j o i n t  r e s i d e n c e  n o w -a -d a y s  (9*0* Burmese B u d d h i s t  Law recog™ 
n i s e d  p o ly g a m y ,  and t h a t  a  Burman m ig h t  m a r r y  two o r  more 
women a t  t h e  same t i m e ,  and  t h a t  t h e y  m i g h t  a l l  have  t h e  
s t a t u s  o f  a  w i f e  and  n o t  t h a t  o f  a  c o n c u b i n e ,  t h a t  t h e  woman 
f i r s t ,  m a r r i e d  was t h e  c h i e f  w i f e  and  t h a t  a s  l o n g  a s  she was 
n o t  d i v o r c e d , h e r  s t a t u s  c o u l d  n o t  be l o w e r e d  by any c o n d u c t  
o f  t h e  h u s b a n d ,  e x c e p t  p e r h a p s  i f  she were  b a r r e n  ( 9 5 ) •
(b )  I n f e r i o r  W i fe .ri»Ti|pi ■ o ,ig in wirrmTVBiTTi< ' ' '.*i *  *--*rhrr-*r-r—n •“*»*■
Maungye, d e f i n e d  a  1 tawpyataig :f a s  a woman who o p e n l y  l i v e ;  
w i t h  a man h a v i n g  a  1 s u p e r i o r  w i f e 1, b u t  who d o e s  n o t  e a t  o u t  
o f  t h e  same d i s h  w i t h  h im  ( 9 6 )* I t  i s  o b v i o u s  f ro m  t h i s  d e f i ­
n i t i o n  t h a t  ’ t a w n y a u n g 1 i s  n o t  a  ’ s u p e r i o r  w i f e 1* I n
H a j a b a l a ? she was d e s c r i b e d  a s  ’ a n i y a v a 1. I n  Mantu she was
0c a l l e d  1 a n u g h a r a n i 1 ( 2>p 3 \  nm ) ^ho  j_s an  1 i n f e r i o r
cw i f e 1 con> \ c . w  k e p t  by t h e  man e i t h e r  d u r i n g  o r  a f t e r
t h e  l i f e t i m e  o f  h i s  ’ s u p e r i o r  w ife*  ( 9 6 )® I t  i s  c l e a r  f ro m  
t h e  Dhaiiimathat t h a t  a 1 t awnyaung;* i s  e n t i t l e d  t o  i n h e r i t  f ro m  
h e r  h u s b a n d  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  a l t h o u g h  t h e  s u p e r i o r  
w i f e  may be s t i l l  l i v i n g  ( 9 7 ) ,  h e r  h e t t h i m a c h i l d  i s  l e g i t i m a t i  
and  a l s o  e n t i t l e d  t o  I n h e r i t  f ro m  i t s  f a t h e r  o n  t h e  same 
f o o t i n g  a s  t h e  so n  o f  t h e  s u p e r i o r  w i f e  ( 9 8 ) .  Her  s t a t u s  i s
( 9^ )  . Ma T h e i n  Y in  v .  Mg  ^ Tha Dun, ( 1 9 2 3 ) 2 H an .  6 2 .>  *     <**I||I     1 m  i l  n r iil l  ^  f  *
(9 5 )  Mi K in  G a le  v .  Mi K in  G v i .  ( 1 9 1 0 )  I  U .B .R .  *+2.
( 9 6 ) D i g e s t ,  . I ,  s e c  2 7 6 . U E Maung, Burmese B u d d h i s t  Law, 33* •  -  y  /  y r it .  ruiff > in  11 > mi ib iiiIIhU i 11 1 hi 11 . f n n ' n i  |II» ,|,N| |  -III' EUTnn m 1 ■ it* 11 ir /
(9 7 )  Mg. Tha ,  p u n  v .  Ma t h e  i n  Y in ,  ( I 9 2 3 ) I  R a n ,  1 .
( See u n d e r 1I n h e r i t a n c e ^ .  I n f e r i o r  W i f e .
( 9 8 ) D i g e s t ,  I ,  s e c .  1 6 .
e n t i r e l y  d i f f e r e n t  f ro m  t h a t  o f  t h e  c o n c u b i n e  i n  Homan Law 
who h a d  n o t  t h e  s t a t u s  o f  a w i f e ,  and  whose c h i l d  was n o t  
l e g i t i m a t e ,  b u t  o n l y  c a p a b l e  o f  l e g i t i m a t i o n  by s u b s e q u e n t  
m a r r i a g e  ( 9 9 )*  A 1 tawipznmig1 i s  b u t  a n  ’ i n f e r i o r 1 w i f e .  H e r  ; 
s t a t u s  i s  b e l o w  t h a t  o f  a ’ s u p e r i o r  w i f e  1, b u t  e v i d e n t l y  
h i g h e r  t h a n  t h a t  o f  a  c o n c u b in e  o r  m i s t r e s s  who h a s  no c l a i m  
t o  i n h e r i t a n c e  u n d e r  any  c i r c u m s t a n c e s .  She o c c u p i e s  t h e  
p e c u l i a r  s t a t u s  o f  one who i s  n o t  a  w i f e  i n  t h e  s t r i c t  s e n s e  
o f  t h e  E n g l i s h  w o r d , , and  y e t  i s  n o t  a  mere m i s t r e s s  ( 1 0 0 ) .
( I v )  P r o o f  o f  S t a t u s .
A l th o u g h  t h e  m a in  d i s t i n c t i o n  b e t w e e n  ’ s u p e r i o r ’ and 
’ i n f e r i o r *  w i v e s  i n  o l d e n  d a y s  c e n t r e d  a r o u n d  t h e  q u e s t i o n  
w h e t h e r  o r  n o t  t h e  h u s b a n d  a t e  w i t h  t h e  woman o u t  o f  t h e  s a m e . 
d i s h ,  s h a r p  s o c i a l  d i s t i n c t i o n s  h a d  l o n g  p a s s e d  away among 
Burmese B u d d h i s t s ,  and  c o n s e q u e n t l y ,  e a t i n g  t o g e t h e r  o u t  o f  
t h e  same d i s h  no l o n g e r  s e r v e s  a s  t h e  c r i t e r I a n  t o  d e c i d e  
w h ic h  w i f e  i s  ’ s u p e r i o r *  an d  w h ic h  i s  ’ i n f e r i o r *  ( 1 0 1 ) .
Moo t h a n ,  r i g h t l y ,  I t  i s  s u b m i t t e d ,  o b se rv ed : ;  ’’The d i s t i n c t i o n  
b e t w e e n  w iv e s  I n  t h e  f u l l e s t  s e n s e  ( o r  ’ s u p e r i o r ’ w iv e s )  and 
’ i n f e r i o r *  w i v e s ,  w h ich  i s  o f  g r e a t  I m p o r t a n c e  w i t h  r e g a r d  t o  
t h e  r u l e s  o f  i n h e r i t a n c e ,  i s . o n e  o f  f a c t ,  Were b o t h  a c c o r d e d  
e q u a l  and  s i m i l a r  r i g h t s  by t h e  h u s b a n d ?  Were b o t h  r e c o g n i z e d  
a s  o f  e q u a l  s t a t u s  b 5^  t h e i r  n e i g h b o u r s ?  Had e a c h  an  e q u a l
(9 9 )  W E  Maung, Burmese B u d d h i s t  Law, 3 2 .
( 1 0 0 )  Ma The i n  Y in  v .  Mg. Tha Dun, (192&) 2 H an .  62
(101) ,  H E Maung, Burmese B u d d h i s t  Law,
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s h a r e  I n  t h e  c a r e  and management o f  t h e  h u s b a n d ’ s e s t a t e ?  D id  
t h e  h u s b a n d  l i v e  i n d i f f e r e n t l y  w i t h  e a c h ?  U n l e s s  t h e  a n s w e r s  
t o  q u e s t i o n s  s u c h  a s  t h e s e  i s  i n  t h e  a f f i r m a t i v e ,  t h e  s t a t u s  
o f  one o f  t h e  women I s  n o t  h i g h e r  t h a n  t h a t  o f  a n  i n f e r i o r  
w i f e . ” ( 1 0 2 )
I n  Ma..Shwe_„Ma v ,  Ma ...Elalng (1 0 3 )  t h e  common h o u s e h o l d  
d u t i e s  t h a t  t h e  i n f e r i o r  w i f e  h ad  t o  p e r f o r m ,  h e r  p o s i t i o n  i n  
t h e  h o u s e h o l d  o f  t h e  s u p e r i o r  w i f e ,  t h e  w an t  o f  p u b l i c i t y  
a t t e n d i n g  t h e  i n t i m a c y ^  an d  h e r  a c q u i e s a n c e  I n  a summary d i s r -  ; 
m i s s a l  were t a k e n  i n t o  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  h e r  s t a t u s .  
The i n f e r i o r  w i f e  was a  d e p e n d a n t  o r i g i n a l l y  i n  t h e  s u p e r i o r  
w i f e ’ s h o u s e h o l d  and w ent  a l o n g  w i t h  h e r ,  t o  t h e  h u s b a n d ’ s 
h o u s e  an d  t h e r e  i n t i m a c y  began$ su ch  s p e c i a l  c o n d i t i o n s  
o b t a i n i n g  i n  t h e  c a s e  make t h e  d e c i s i o n  n o t  v e r y  h e l p f u l  i n  
t h e  a l t e r e d  s t a t e  o f  s o c i e t y  o b t a i n i n g  a t  t h e  p r e s e n t  d a y .
Ma K y in  v ,  Ma Saung ( 10^ )  i s  more h e l p f u l .  I t  d e c i d e s  i n  
e f f e c t  t h a t  a  woman h a v i n g  a  s e p a r a t e  e s t a b l i s h m e n t  f ro m  t h e  
h u s b a n d ,  t a k i n g  no s h a r e  i n  t h e  management o f  h i s  b u s i n e s s ,  
an d  p e r f o r m i n g  no o t h e r  d u t i e s  o f  a  w i f e  t h a n  r e c e i v e  h i s  
v i s i t s  i s  n o t  a s u p e r i o r  w i f e .  Where a  Burm an B u d d h i s t ,  h a v i n g  
a c h i e f  w i f e  i n  one p l a c e ,  k e p t  a  woman a t  a n o t h e r  p l a c e ,  who 
r e c e i v e d  h i s  v i s i t s  unknown t o  t h e  c h i e f  w i f e ,  b u t  w i t h  p r i o r
(1 0 2 )  0 .  M. * M oothara \s  Burme_se_ Buddhi_s.t_._Law, 1 8 .
( 1 0 3 ) ( 1 8 9 3 ) I I  U .B .R .  ( I 892--6 ) f**5.
( 10*+) ( 1871+) S . J .  27 .
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k n ow ledge  o f  t h e  e x i s t e n c e  o f  t h e  c h i e f  w i f e ,  who t o o k  no p a r t  
i n  t h e  m a n 's  b u s i n e s s  and  was n o t  p u b l i c l y  r e c o g n i s e d  a s  o f  
e q u a l  s t a t u s  w i t h  t h e  c h i e f  w i f e 5 i t  was h e l d  t h a t  t h a t  t h e  
woman was a t  b e s t  a n  i n f e r i o r  w i f e  ( 1 0 6 ) .  Where a  man h a s  a 
w i f e  and  v i s i t s  a n o t h e r  woman w i t h  whom h e '  n e v e r  goes  o u t  i n  
p u b l i c ? who d o e s  n o t  a s s o c i a t e  w i t h  h i s  r e l a t i v e s  o r  f r i e n d s ,  
i t  i s  a c a s e  o f  c o n c u b in a g e  w h ich  d o e s  n o t  e n t i t l e  t h e  woman 
t o  c l a i m  m a i n t e n a n c e  o r  i n h e r i t a n c e  (1 0 7 )«  S e p a r a t e  l i v i n g  
f ro m  t h e  h u s b a n d  r a i s e s  a p r e s u m p t i o n  t h a t  t h e  w i f e  l i v i n g  
p p a r t  i s  n o t  a  ' s u p e r i o r  w i f e ' ,  b u t  t h i s  p r e s u m p t i o n  i s  n o t  
i r r e b u t a b l e  ( 1 0 8 ) .  I n  Ma.ung.-Tha D un1 s c a s e  ( 1 0 9 ) ,  May Oung, J .  
p e r t i n e n t l y  o b s e r v e d  t h a t  when a n  i n f e r i o r  w i f e  c l a i m s  t o  
i n h e r i t  a n  t h e  d e a t h  o f  h e r  h u s b a n d ,  t h e  p r o o f  she i s  r e q u i r e d  
t o  f u r n i s h  m u s t  be more s t r i c t  when she h a d  p r e v i o u s  k n o w led g e  
o f  t h e  e x i s t e n c e  o f  th e  f i r s t  w i f e ,  f r o m  whom she l i v e d  s e p a ­
r a t e l y  and  t o  whom she was unknown.
I t  i s  p o s s i b l e  f o r  a B u d d h i s t  man t o  h a v e  two w iv e s  
o c c u p y i n g  i d e n t i c a l  p o s i t i o n s  b o t h  i n  r e s p e c t  o f  p e r s o n a l  and 
p r o p r i e t a r y  r i g h t s ;  i n  t h a t  c a s e ,  b o t h  w i v e s  a r e  ' s u p e r i o r '  
w iv e s ,C l lO ) .  I n  jfeJ L B m  v. Ma._HjE.in (1 1 1 ), th e  s t a t u s  o f  th e  
w i f e  s u b s e q u e n t l y  t a k e n  was d e t e r m i n e d  by t h e  t r e a t m e n t  a c c o r d e  
t o  h e r  by t h e  h u s b a n d  r e l a t i v e l y  t o  t h a t  g i v e n  t o  th e  f i r s t
( 1 0 6 )  Maung Tha Dun v .  Ma T h e i n  Y in ,  ( 1 9 2 3 ) ^ 1*
(1 0 7 )  M a T h e i n  Y in  v .  Mg. Tha Dun, (192&) 2 H an .  6 2 .
(1 0 8 )  Ma T h e i n  Y in  v .  Mg. Tha Dun. (1Q25-) 2 R a n .  6 2 .
(1 0 9 )  (1 9 2 3 )  2 R an .  6 2 .
( 1 1 0 )  Mi Me v .  Mi Shwe M a ,( 1 9 1 2 )  I  U .B .R .  I l l s  39 I . A .  57.
~  ca«—. »&jnfn-vnf-> d . fi tM iw iiiit tn n i 'r tii i  m i  * * * ■ j y r I
( 1 1 1 )  ( 1 9 0 0 )  I I  U .B .R .  ( 1 8 9 7 - 0 1 )  1 6 0 .
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w i f e 5 a s  i t  a p p e a r e d  t h a t  t h e  same t r e a t m e n t  was a c c o r d e d  t o  
h e r  by t h e : h u s b a n d  a s  t o  t h e  f i r s t  w i f e ,  she was h e l d  t o  be a 
s u p e r i o r  w i fe *
M cColl-  J » C M i n  Mi K in  G ale  v .  Mi K i n  Gyi ( 1 1 2 ) ,  d e f i n e s  
a  c h i e f  w i f e  a s  one who l i v e s  on  t e r m s  o f  e q u a l i t y  w i t h  h e r  
h u s b a n d  -  e q u a l i t y  i n  a l l  r e s p e c t s ,  p e r s o n a l  and  p r o p r i e t a r y .
I n  Maung; Tha Dun v .  Ma The i n  Y in ,  (1 1 3 )  May Dung, J . , d e s c r i b e d  
1 s u p e r i o r  w i v e s 1 a s  women who occupy  i d e n t i c a l  p o s i t i o n s ,  b o t h  
i n  r e s p e c t  o f  p e r s o n a l  r i g h t s  and  o b l i g a t i o n s  and a s  r e g a r d s  
t h e  o w n e r s h i p  o f  p r o p e r t y ^  and  g o e s  on  t o  s t a t e  o f  1 i n f e r i o r  
w i v e s 1 t h a t  t h e y  a r e  p e r s o n s  w i t h  whom t h e  h u s b a n d  e n t e r  i n t o  
an d  m a i n t a i n  c o n j u g a l  r e l a t i o n  b u t  whose p o s i t i o n  f a l l s  s h o r t  
o f  t h a t  o f  t h e  ’ s u p e r i o r  w i v e s ' ,  i n  t h a t  t h e y  a r e  n o t  endowed 
w i t h  p r o p r i e t a r y  r i g h t s ,  a s  d i s t i n c t  f r o m  p e r s o n a l  r i g h t s .  An 
i n f e r i o r  w i f e  i s  n o t  a m i s t r e s s .  I t  i s  a  m i s t a k e  t o  u se  t h e  
w ord  " m i s t r e s s ' *  w i t h  r e f e r e n c e  t o  a l e s s e r  w i f e  among Burraan
B u d d h i s tS o  The B u d d h i s t  l a w  s p e a k s  o f  w i v e s  and  c o n c u b i n e s .
The m i s t r e s s  o f  W e s te r n  Bur ope i s  a  d i f f e r e n t  t h i n g  f ro m  t h e
c o n c u b in e  o f  t h e  D h am m ath a ts .  To c o n v e r t  a w i f e  o r  e v e n  a
l a w f u l  c o n c u b in e  i n t o  a m i s t r e s s  seems t o  be c o n s i s t e n t  
n e i t h e r  w i t h  B u d d h is t -  Law n o r  w i t h  t h e  c a u s e  o f  r e l i g i o n  and  
v i r t u e  ( l l 1* ) .
( v )  S h a re  o f  I n f e r i o r  Wive s .
I t  i s  now r e g a r d e d  a s  s e t t l e d  l a w  t h a t  an  i n f e r i o r  w i f e  
l i v i n g  w i t h . h e r  h u sb an d ,  i s ,  upon  t h e  d e a t h  o f  h e r  h u s b a n d ,
T i i 2 )  a ^ n x s 7 t 2 r “  ■ ~  — —
( 1 1 3 )  ( 1 9 2 3 )  I  Ran.. 1 .
( I I 1!-) (191ft)  I  U .B .R .  114 j 35S- T.K .
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e n t i t l e d  t o  tw o “ f i f t h s  o f  t h e  v e s t e d  s h a r e  o f  h e r  h u s b a n d ,  t h e  
o t h e r  t h r e e  “ f i f t h s  g o in g  t o  t h e  s u p e r i o r  w i f e  ( 1 1 5 ) •  The s h a r e  
o f  t h e  s u p e r i o r  w i f e  c a n n o t  he  a d v e r s e l y  a f f e c t e d  hy h i s  
t a k i n g  a num ber  o f  i n f e r i o r  w iv e s ;  i f  t h e r e  a r e  two o r  more 
i n f e r i o r  w i v e s ,  t h e y  w i l l  s h a r e  t h a t  t w o - f i f t h s  e q u a l l y *  And 
i f  t h e r e  a r e  two o r  more s u p e r i o r  w i v e s ,  t h e y  w i l l  a l s o  s h a r e  
t h a t  t h r e e - f i f t h s  e q u a l l y *
Where a n  i n f e r i o r  w i f e  l i v e s  s e p a r a t e l y  f ro m  h e r  h u s b a n d ,  
she i s  n o t  e n t i t l e d  t o  any  i n h e r i t a n c e  ( 1 1 6 ) .  B u t  she i s  
a l l o w e d  t o  k e e p  so much o f  h e r  h u s b a n d s  p r o p e r t y  a s  p a s s e d  
i n t o  h e r  p o s s e s s i o n  w h i l e  he was a l i v e  ( 1 1 7 ) •  H en ce ,  once  t h e  
s t a t u s  o f  a n  i n f e r i o r  w i f e  i s  e s t a b l i s h e d ,  h e r  r i g h t  t o  s h a r e  
h e r  h u s b a n d ! s e s t a t e  w i l l  be d e t e r m i n e d  c o n c l u s i v e l y ,  a c c o r d i n g  
a s  t o  w h e t h e r  o r  n o t  she h a d  l i v e d  w i t h  h im  d u r i n g  h i s  
l i f e t i m e .
( v i ) BI3HMSSE E x p r e s s i o n s  f o r  d e s c r i b i n g  women who c o h a b i t  
w i t h  a man .
T h e re  a r e  o t h e r  c e r t a i n  common t e r m s  by w h ich  a  B u d d h i s t  
woman c o h a b i t i n g  w i t h  a  man i s  known i n  m odern  s o c i e t y .  
N g a i - May.a i s  a n  h o n o u r a b l e  t e r m  t o  d e n o t e  t h e  w i f e  whom a man 
f i r s t  m a r r i e s  i n  h i s  y o u t h .  I t  m ust  n o t  be c o n f u s e d  w i t h  t h e  
t e r n  1 m a . y a ~ . n g a i 1 w h ich  i s  l e s s  r e s p e c t a b l e ,  i n  t h a t  a l t h o u g h  
i t  s t r i c t l y  m eans an  i n f e r i o r  w i f e ,  i t  i s  f r e q u e n t l y  m i s a p p l i e d  
t o  a m ere  m i s t r e s s  o r  a  c o n c u b in e  who h a s  n o t  t h e  s t a t u s  o f  a
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wife.* T h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  h a d ,  t h e r e f o r e ,  
s t r u c k  a  n o t e  o f  w a r n in g  a g a i n s t  i n d i s c r i m i n a t e  and  l o o s e  use  
o f  t h e  t e r m  1 m ay a 1 a s  t h e  same word w h ic h  i s  u s e d  t o  d e s c r i b e  
a woman l a w f u l l y  m a r r i e d  i s  a p p l i e d  by t h e  Burmese t o  a woman 
l i v i n g  v r i th  a  man o n  l e s s  h o n o u r a b l e  t e r m  ( 1 1 8 ) .
Anrvaw-Maya i s  a  woman k e p t  by a  man s i m p l y  f o r  t h e  s a k e  
o f  s e x u a l  p l e a s u r e ;  she i s  n o t  a w i f e  i n  t h e  t r u e  s e n s e  o f  t h e  
w o rd .  She i s  a m i s t r e s s  o r  a  c o n c u b i n e .  The man n e v e r  i n t e n d s  
t o  g i v e  h e r  t h e  s t a t u s  o f  a  w i f e .  A c h i l d  b o r n  o f  su c h  woman 
i s  i l l e g i t i m a t e .
B in d a u n g E y i -M a y a  i s  t h e  t e r m  a p p l i c a b l e  t o  a  w i f e  who a t  
t h e  t i m e  o f  m a r r i a g e  was e i t h e r  a widow o r  a  d i v o r c e e .  Her 
age i s  i m m a t e r i a l • ■
P w e - t e t - M a y a  i s  a n  e p i t h e t  f o r  t h e  s u p e r i o r  w i f e  o f  a 
o f f i c i a l  who a l o n e  was r e c o g n i s e d  by t h e  k i n g  o r  o f f i c i a l s  o f  
t h e  s t a t e .  B e f o r e  t h e  a n n e x a t i o n ,  i t  was c u s t o m a r y  f o r  a  
Burmese o f f i c i a l  t o  h av e  two o r  more s u p e r i o r  w i v e s ,  b u t  o n l y  
one o f  th em  was r e c e i v e d  by t h e  k i n g  a t  h i s  p a l a c e ,  and  she 
was commonly known a s  1,p w e« ta rt z mayqiu o r  npwe-win~M aya1 *u  ■ ii i  ii ■  i~i r  in 11 Ti  "  i i "  i iTi  r  t i  i1 ru n !  t  m .
e q u i v a l e n t  t o  Hm n - t h i - s o e - c a.uk-mayau? m ean in g  a  s u p e r i o r  w i f e  
o f  a. r e s p e c t a b l e  Burman who a l o n e  i s  i n t r o d u c e d  t o  h i g h  
o f f i c i a l s  a s  h i s  w i f e  ( 1 1 9 ) .
( 1 1 8 )  Mi MS- v .  Mi Shve Mq, ( 1 9 1 2 )  I  U.B.R* ( 1 9 1 0 - 1 3 )  ll l tAc-J.  “  WTirri-w-r-yrrrTfTY-iTi—1 J  '  ▼ *  w '
( 1 1 9 )  U E Maung, B ur ira^  , 31*
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Let,r . s o n - za-May.a i s  a  w i f e  who l i v e s  and e a t s  w i t h  h e r  
h u s b a n d  ( 1 2 0 ) .  O r i g i n a l l y ,  i t  means t h e  w i f e  w i t h  whom t h e  
h u s b a n d  a t e  o u t  o f  t h e  same d i s h  a s  t h e  o u t w a r d  symbol o f  
s o c i a l  e q u a l i t y .  As p r e v i o u s l y  s t a t e d ,  e a t i n g  o u t  o f  t h e  same 
d i s h  w i t h  t h e  h u s b a n d  was i n  e a r l y  t i m e s ,  t h e  s o l e  d i s t i n c t i o n  
b e t w e e n  a  s u p e r i o r  w i f e  ( m a y a - g y i )  and  a n  i n f e r i o r  w i f e  
( t a y - pjOLung .)«
My.aiiT.qiia, (M on k ey  w i f e )  a n d  ' I fca iJ ld iS iyy  (M on k ey  h u s b a n d )  a r e
o f t e n  m e n t i o n e d  i n  t h e  D h am m ath a ts .  At t h e  p r e s e n t  d a y ,  t h e  
f o r m e r  d e n o t e s  a m a r r i e d  woman who k e e p s  a  p a r a m o u r ,  and  t h e  
l a t t e r  d e n o t e s  t h e  p a ra m o u r  h i m s e l f  who i s  o f t e n  known as. 
^ l i n - n v a i i 11« S i r  J o h n  J a r  d i n e  i n  t r a c i n g  t h e  o r i g i n  o f  t h e s e  
t e r m s ,  s a i d  ( 1 2 1 ) t .
nMost E u ro p e  a n s ,  and  e v e n  some o f  t h e  y o u n g e r  Bur  man 
m a g i s t r a t e s ,  a r e  i g n o r a n t  o f  t h e  m ean ing  o f  t h e  t e r m s  * monkey-  
w i f e 1 and  t o n k e y  h u s b a n d s 1 & oJP: *
They r e l a t e  t o  h a b i t s  o f  monkeys who u s u a l l y  l i v e  i n  d i s t i n c t  
g r o u p s ,  i n  w h ic h  a m ale  i s  o f t e n  u n i t e d ! t o r o n e  o r  more p a r t i ­
c u l a r  f e m a l e s ,  b u t  i f  gone a b r o a d  o r  s t r a y e d  away t o  a n o t h e r  
g r o u p ,  f i n d s  t h e r e  s u f f i c i e n t  c o n s i d e r a t i o n s  f o r  h i s  w a n t s  t o  
hav e  a f e m a le  a l l o t t e d  t o  h im ,  e s p e c i a l l y  i f  h e  be a p o w e r f u l  
monkey; o r  h e  w i l l  a p p r o p r i a t e  a t e m p o r a r y  p a r t n e r  and  t a k e  
t h e  c o n s e q u e n c e  o f  b e i n g  c o m p e l l e d  t o  r e m a i n  i n  t h e  new t r i b e
*i. t  v m m     w u w w »  v m a w
(1 2 0 9  S. 0 .  L a h i r i ,  Burm ese  B u d d h i s t  Law, **2 .
( 1 2 1 ) B o t e s  V I I I .  Rem arks  u n d e r  s e c .  i ?  o f  t r a n s l a t i o n s  f ro m  
Mohavi c c h e  d a n i .
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o r  o f  r e c o g n i s i n g  h i s  new ly  a c q u i r e d  p a r t n e r  a s  c o n s o r t  o r  
o f  b e i n g  d r i v e n  o u t  o f  t h e  com m unity .  The l o w e r  and  f o r m e r l y  
o p p r e s s e d  r a c e s  o f  Burma so m e t im es  a l l o w e d  t h e i r  g u e s t s  t o  
c o h a b i t  w i t h  u n m a r r i e d  f e m a l e s  o f  t h e i r  h o u s e h o l d ;  some f e m a l e s  
became t h e  myaijkma^ d u r i n g  t h e  g u e s t s '  s t a y ;  and  w h a t  was 
o r i g i n a l l y  a n  a c t  o f  h o s p i t a l i t y  was a f t e r w a r d s  c l a i m e d  a s  a  
p r i v i l e g e  b y .B u rm a n  l o r d s  when a b s e n t  f ro m  t h e i r  f a m i l i e s  and  
r e s i d i n g  t e m p o r a r i l y  i n  o t h e r  p l a c e s . .  I n  t h e  same way, a  
m a r r i e d  m e r c h a n t  coming f ro m  a  d i s t a n t  p l a c e  f o r  t r a d e  may 
k e e p  a  woman a s  i f  she w ere  h i s  w i f e ,  she a t t e n d i n g  t o  h i s  
b u s i n e s s  and c o h a b i t i n g  w i t h  h im  o n l y ;  t h e i r  t e m p o r a r y  r e  l a -  
t i o n s h i p  i s  t h a t  o f  jnyaPkma a n d  roya iM xti j  t h e ,  woman may t h u s  
s u p p o r t  h e r s e l f  a s  t h e  t e m p o r a r y  w i f e  o f  w e v e r a l  men i n  s u c ­
c e s s i o n  w i t h o u t  s i n k i n g  t o  t h e  l e v e l  o f  a  c o u r t e s a n .  A 
m a r r i e d  woman, i f  she c o h a b i t s  i n  t h i s  way -  w i t h  a g u e s t  o r  
v i s i t o r ,  a l s o  becom es  a myaukma and  he a m v a u k h t l y  h i s  s t a t u s  
b e i n g  s i m i l a r  t o  t h a t  o f  M i n - n g a i 1 o r  l e s s e r  h u s b a n d .  I t  i s  
by e n q u i r y  i n t o  t h e  c u s to m s  o f  t h e  K a r e n s  an d  C h i n s  t h a t  
f u l l e r  a c q u a i n t a n c e  w i l l  be made w i t h  t h e s e  s u b j e c t s . "
7 * P r o o f  of  Ma r r i a g e .
" I n  t h e  o l d e n  d a y s ,  a  m a r r i a g e  was. a c t u a l l y  a  s e t t i n g - u p  
o f  a h o u s e  ( e i n - t a u n g - k y a - d e ) . The p e o p l e  l i v e d  i n  c o l l e c t i o n s  
o f  s m a l l  d w e l l i n g  p l a c e s ,  and  when a new c o u p l e  became man and  
w i f e ,  a . n e w  p l a c e  o f  r e s i d e n c e . ,  w here  t h e y  w ould  ' l i v e  and  e a t  
t o g e t h e r ' ,  was p u t  up f o r  t h e i r  u s e ,  e i t h e r  i m m e d i a t e l y  o r  a s
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s o o n  a s  p r a c t i c a b l e  a f t e r w a r d s .  T h u s ,  t h e  f a c t  o f  t h e i r  u n i o n  
c o u l d  n o t  b u t  become known t o  a l l  i n  t h e  v i l l a g e  ( 1 2 2 ) .  U nder  
t h e  o l d  c o n d i t i o n s  o f  Burmese s o c i e t y  t h e r e  c o u l d  h a r d l y  a r i s e  
any  q u e s t i o n  a s  t o  t h e  f a c t  o f  a  m a r r i a g e .  I n  v i l l a g e s ,  w here  
e v e x t  one knew e v e ry b o d y  e l s e ,  s e c r e c y  w o u ld  h a v e  b e e n  w e l l -  
n i g h  i m p o s s i b l e .  E v en  i n  t o w n s ,  t h e  i n h a b i t a n t s  o f  e a c h  
S q u a r t e r 1 o r  l o c a l i t y  were g e n e r a l l y  u n i t e d  by t i e s  o f  f r i e n d ­
s h i p ,  s t r e n g t h e n e d  by  common r e l i g i o u s  o b s e r v a n c e s  and  m u tu a l  
I n t e r e s t s ;  r e g a r d i n g  e a c h  o t h e r  a s  v a t  -s w e - v a t -mvo. i . e .  
r e l a t i v e s  on  a c c o u n t  o f  l o c a l i t y ,  t h e  n e i g h b o u r h o o d  was i n  
many r e s p e c t s  l i k e  a l a r g e  f a m i l y  g r o u p ,  bound  t o  r e n d e r  a i d  
t o  e a c h  o t h e r  i n  jo y  and  i n  p a i n ,  ( t h a - h m u-ma-h m u ) .  The 
u n i o n  o f  a  man and a woman c o u l d  n o t  e s c a p e  n o t i c e  and comment 
u n d e r  su c h  c i r c u m s t a n c e s * A t  t h e  p r e s e n t  d ay  t h e  p a t t e r n  o f  
l i f e  h a s  c h a n g e d ,  more e s p e c i a l l y  i n  t h e  c i t i e s  an d  l a r g e  
t o w n s .  W i th  t h e  a d m i x t u r e  o f  a l i e n  e l e m e n t s ,  i d e a s  o f  n e i g h ­
b o u r l y  r e g a r d  h a v e  a l l  b u t  v a n i s h e d  i n  many p l a c e s ,  and  e a c h  
h o u s e h o l d  g o e s  i t s  own way w i t h o u t  much c o n c e r n  f o r  t h e  a f f a i r s  
o f  o t h e r s .  H e n c e ,  i t  may h a p p e n  t h a t  a  m a r r i a g e  i s  c o n t r a c t e d ,  
w i t h o u t  show o r  ce rem ony  o r  f e a s t i n g ,  unknown t o  t h e  p e o p l e  o f  
t h e  l o c a l i t y .  F o r  i n s t a n c e ,  where t h e  c o n t r a c t i n g  p a r t i e s  
h av e  b e e n  m a r r i e d  b e f o r e  i t  i s  n o t  u s u a l  t o  h a v e  a  r e c e p t i o n ;  
u n l e s s  t h e  pair l i v e d  t o g e t h e r  o p e n l y  a s  man a n d  w i f e ,  i t  m ig h t  
p o s s i b l y  be d i f f i c u l t  t o  p ro v e  a m a r r i a g e  i n  s u c h  a  c a s e  ( 1 2 3 ) n
( 1 2 2 )  U May Dung Le a d i n g  C a s e s  on  Buddh is t . . .L aw , 1 3 .
(1 2 3 )  U May Oung ? L e a d in g  G a s e s  on  B u d d h i s t  Law. 21 .
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" C a s e s  o f t e n  a r i s e  i n  w h ic h  i t  i s  n e c e s s a r y  f o r  t h e  C o u r t  
t o  d e c i d e  w h e t h e r  an  a l l e g e d  u n i o n  o f  a  man and  woman c o n s t i ­
t u t e s  a  l e g a l  m a r r i a g e  o r  n o t .  'Where t h e r e  h a s  b e e n  a f o r m a l  
ce rem ony  o r  w here  p u b l i c  an n o u n c em en t  h a s  b e e n  made by the. 
c o n t r a c t i n g  p a r t i e s  o r  t h e i r  p a r e n t s ,  t h e r e  i s  no d i f f i c u l t y ,  
b u t  w here  no s u c h  f o r m a l i t y  o r  an n o u n c em en t  c a n  be p u t  f o r w a r d  
and  t h e  f a c t  o f  m a r r i a g e  i s  d e n i e d  by t h e  o p p o s i t e  p a r t y ,  o t h e r  
m a t t e r s  m us t  be e n q u i r e d  i n t o ,  and  t h i s  i s  n o t  a lw a y s  a  m a t t e r  
o f  e a s e .  As l a t e  a s  1 9 0 ^ ,  i t  was a  s u b j e c t  o f  c o m p l a i n t  t h a t  
a s  r e g a r d s  t h e  l e g a l  r e q u i r e m e n t s  o f  a  v a l i d  m a r r i a g e  b e t w e e n  
Burman B u d d h i s t s ,  and  t h e  d e g r e e  o f  p r o o f  n e c e s s a r y  t o  e s t a b l i s l  
t h e  f a c t  o f  a  m a r r i a g e ,  t h e r e  i s  a  s i n g u l a r  d e a r t h  o f  a u t h o r i t y
(X2* y
Modes o f  P r o o f .
M a r r i a g e  may be p r o v e d  i n  one o r  more o f  t h e  f o l l o w i n g  
w a y s ? -
( 1 ) by a d m i s s i o n  o f  t h e  p a r t i e s ®
( 2 ) by i n f e r e n c e .
( 3 ) b y  r e p u t e .
( 1 )  A d m is s io n  -  Where a  Bur man B u d d h i s t  man and  a  Burman 
B u d d h i s t  woman h av e  l i v e d  t o g e t h e r  and  a d m i t t e d  t h e i r  s t a t u s  
o f  h u s b a n d  and w i f e ,  e i t h e r  o r a l l y  o r  i n  w r i t i n g ,  no f u r t h e r  
p r o o f  i s  r e q u i r e d *  I t  i s  s u b m i t t e d  t h a t  c o n s u l t a t i o n  o f  m ar ­
r i a g e  i s  u n n e c e s s a r y  t o  c r e a t e  t h e  m a r r i a g e  s t a t u s  where  t h e
(12*0 U May Oung, L e a d i n g _ C a s e s  din B u d d h i s t  Law, 2 0 .
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p a r t i e s  hav e  o t h e r w i s e  e s t a b l i s h e d  t h e i r  m u t u a l  c o n s e n t  t o  
become h u s b a n d  and  wife-*
I n f e r e n c e  -  I n  t h e  a b s e n c e  o f  d i r e c t  p r o o f ,  m a r r i a g e  may be . r 1---|—:—j *■ t»m f  V
i n f e r r e d  f ro m  th e  c o n d u c t  o f  t h e  p a r t i e s ,  t o w a r d s  e a c h  o t h e r *  
"Where t h e  p a r t i e s  h a d  l i v e d  t o g e t h e r  f o r  some y e a r s  o p e n l y  a s  
man and w i f e  an d  t h e r e  i s  e v i d e n c e  t o  show t h a t  t h e y  w ere  a l l  
a l o n g  r e g a r d e d  a s  su ch  by t h e i r  f r i e n d s  and  n e i g h b o u r s ,  t h e r e  
i s  a v e r y  s t r o n g  p r e s u m p t i o n  t h a t  th e  p a r t i e s  a r e  h u s b a n d  and  
w i f e  ( 1 2 5 ) •  B u t  j o i n t ^ r e s i d e n c e  and  e a t i n g  t o g e t h e r  a r e  no 
l o n g e r  r e q u i s i t e s  o f  a  v a l i d  B u d d h i s t  m a r r i a g e  (1 2 6 )*  S e p a r a t e  
r e s i d e n c e  d o e s  not.  p r e v e n t  a woman f ro m  e s t a b l i s h i n g  h e r  s t a t u s  
a s  a w i f e ,  b u t  t h e r e  i s  a  p r e s u m p t i o n ,  t h o u g h  n o t  i r r e b u t a b l e ,  
t h a t  a  woman l i v i n g  a p a r t  f r o m  h e r  h u s b a n d  i s  o n l y  a  
taw p y aung  ( i n f e r i o r  w i f e )  who i s  n o t  e n t i t l e d  t o  s h a r e  h e r  
h u s b a n d ' s  e s t a t e ,  u n l e s s  she  h a d  l i v e d  w i t h  h im  d u r i n g  h i s  
l i f e  t im e  ( 1 2 7 ) •
C i r c u m s t a n c e s ' f o r  c o n s i d e r a t i o n *  ,JJ.11■■*>.«*■■■ HI  ....... ..
The f o l l o w i n g  c i r c u m s t a n c e s  s h o u l d  be t a k e n  i n t o  c o n s i d e r a ­
t i o n ,  w here  r e l i a n c e  i s  p l a c e d  upon t h e  c o n d u c t  o f  t h e  p a r t i e s  
t o  e s t a b l i s h  t h e  m a r r i e d  s t a t u s ;  ( 1 2 8 ) s -
(125) Vanoo Gopaul v .  Kritsnaswamy M u d a l ia r ,  (1905) 3 2^  *  Mi»iiiTiTiii» r»Tii-iirTmTnTimrrTvivr ir *f.■iitfi«ntiTiii<rrMira E. um . w>vw ’n U » f i n i ii ' w '  ■» r  r  ^
SAnamalay, .P i  11 ay  v.; P o l a n ,  ( I 9O0 ) 3 L .B .R* 228;  
ffaLKytn  H l a i n g  v* MaungJECyln S&i, ( 1 9 3 7 )  H an .  9 0 ,
Mg. Jig... v .  Ma S e i n  K y i ,  R a n .  & . » .  562 .
( 1 2 6 )  MaJJywe v .  M a.Th i„D a ,  ( I 89I )  I I  U .B .R .  ( 1892- 9 6 ) 19^ ;
( 1 2 ? )  Ma Than v .  Ma ICvin. (1 9 2 5 )  3 R a n .  6 5 6 .
( 1 2 8 )  S .C .  L a h i r i ,  Burm ese  Buddh i s t  Law. *+3;
Vanoo G opau l  v .  K r i t s n a s w a m y  M u d a l i a r ,  ( 1 9 0 5 )  3 LBR. 25?
■ f.Anamalay F i l i a l  v* P o l a n ,  ( 1 9 0 6 ) 3 2 2 8 ;
Ma K y in  H l a i n g  v .  Maung^Kyin Bid. (1 9 3 7 )  H an .  hJk*  90 ;  .
Mg* v .  Ma. Ba.ln„Exl«» ( 1 9 W )  H an .  /L.&. 5 6 2 *
v 
n
245,
( 1 )  W h e t h e r  t h e  p a r t i e s  h a d  l i v e d  t o g e t h e r  o p e n l y ;
( 2 )  W h e t h e r  o n  t h e  d e a t h  o f  t h e  m an  t h e  w om an b e h a v e d  l i k e  a  
w id o w  a t  t h e  f u n e r a l ,  w h e t h e r  o n  t h e  d e a t h  o f  t h e  woman t h e  
m an  b e h a v e d  l i k e  a  w i d o w e r ,
6 3 ) , iW he t to : th e y  v i s i t e d  t h e i r  f r i e n d s  a n d  r e l a t i v e s  i n  e a c h  o t h e r  
c o m p a n y ;
( k )  W h e t h e r  t h e y  v i s i t e d  t h e  p a g o d a s  a n d  m o n a s t r i e s  t o g e t h e r ;
( 5 )  W h e t h e r  t h e i r  p a r e n t s  a n d  r e l a t i v e s  t r e a t e d  t h e m  a s  a  
m a r r i e d  c o u p l e ;
( 6 )  W h e t h e r  t h e  c h a r a c t e r  a n d  p o s i t i o n s  o f  t h e  p a r t i e s  a n d  
t h e i r  p a r e n t s  a r e  s u c h  a s  t o  r e n d e r  m a r r i a g e  p r o b a b l e ;
( 7 )  W h e t h e r  t h e r e  a r e  c i r c u m s t a n c e s  t o  i n d i c a t e  t h a t  t h e  
r e l a t i o n s h i p  b e t w e e n  t h e  c o u p l e  i s  r e g a r d e d  b y  t h e i r  f r i e n d s  
a n d  n e i g h b o u r s  a s  c l a n d e s t i n e  o r  I l l i c i t ;
( 8 )  W h e t h e r  t h e  m an w a s  p r e v i o u s l y  m a r r i e d ,  o r  h a s  a  w i f e  
l i v i n g  w i t h  h i m ;
(.9) W h e t h e r  t h e  c o u p l e  h a d  b o u g h t  a n y  p r o p e r t y ,  a n d  c a r r i e d  
o n  t r a d e  o r  b u s i n e s s  i n  t h e i r  j o i n t - n a m e s ;
(10)* W h e t h e r  t h e  i s s u e  o f  t h e  c o u p l e ,  i f  a n y ,  a r e  t r e a t e d  i n  
a  m a n n e r  w o r t h y  o f  l e g i t i m a t e  c h i l d r e n  b y  t h e i r  f a t h e r ;  a n d
( 1 1 )  W h e t h e r  t h e  c o u p l e  h a d  e v e r  p e r f o r m e d  p u b l i c  f u n c t i o n s  
a n d  c e r e m o n i e s ,  a n d  i n v i t e d  t h e  p e o p l e  i n  t h e i r  j o i n t  n a m e s .
I t  i s  t h e  c u m u l a t i v e  e f f e c t  o f  c o n s i d e r a t i o n  o f  the-  s a i d  
c i r c u m s t a n c e s  w h i c h  w i l l  e n a b l e  t h e  C o u r t  t o  d e c i d e  w h e t h e r  
t h e  p a r t i e s  a r e  l e g a l l y  m a r r i e d  u n d e r  B u r m e s e  B u d d h i s t  Law,.
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R e p u te
From  e a r l i e s t  d a y s ,  d i s p u t e d  m a r r i a g e s  w ere  d e c i d e d  by 
r e p u t e 5 and Manugye (1 2 9 )  g i v e s  t h e  f o l l o w i n g  a c c o u n t  o f  one 
o f  t h e  d e c i s i o n s  by t h e  young  c o w h e rd , who a f t e r w a r d ,  became 
t h e  R i s h i  Manus-
nThe d i s p u t e d  w l f e s  Two men d i s p u t e d  t h e  p o s s e s s i o n  o f  
a  wife* When t h e y  came b e f o r e  thfe® w ise  man, h e  e n q u i r e d  i n t o ,  
t h e  ease.* R o t h  t h e  men c l a i m e d  th e  woman^and she d e c l a r e d  
one t o  be h e r  h u sb a n d *  I t  w ou ld  a p p e a r  t h a t  t h e  man t h e  
woman s a y s  i s  h e r  h u s b a n d ,  s h o u l d  h a v e  h e r ;  b u t  on  t h e  s t a t e ­
ment o f  t h e  woman o n l y ,  t h e  c a s e  i s  n o t  c l e a r *  So, h e  s e p a r a t e e  
t h e  t h r e e  a n d  ex a m in e d  them  a p a r t ;  b u t  b e i n g  a l l  of.: one v i l l a g e  
t h e i r  s t a t e m e n t  a s  t o  f o r e - f a t h e r s ,  n am es ,  num bers  and h e r i -  
' d i t a r y  p r o p e r t y ,  a g r e e d .  "The c a s e  c a n n o t  b e  d e c i d e d  by t h e  
q u e s t i o n i n g  o f  o r d i n a r y  men. I t  m us t  be d e c i d e d  by t h e  o r d e a l
t
o f  w a t e r ,  r i c e ,  f i r e  o r  ( h o t )  l e a d ;  one o f  t h e s e  f o u r .*1 
H av in g  s a i d  t h i s ,  h e  c a l l e d  t h e i r  p a r e n t s ,  r e l a t i v e s ,  c o n n e c ­
t i o n s  and  n e i g h b o u r s  and e x a m in e d  them .  They a l l  a g r e e d  i n  
s t a t i n g  one t o  be h e r  h u s b a n d .  He t h e n  s a i d ,  1 I t  s h a l l  n o t  be  
t r i e d  by o r d e a l .  L e t  t h e  man a l l  a g r e e  t o  be t h e  h u s b a n d  
h a v e  t h e  w i f e  • • • • « • • •  . On t h i s  o c c a s i o n ,  t h e  H a t Jss  o f  t h e  
f o r e s t s  and  h i l l s  p r a i s e d  and  s h o u t e d  a p p l a u s e ,  T h i s ’ a l s o  i s  
one d e c i s i o n . 11
(1 2 9 )  Manugye, B k .  I ,  s e c .  8 *
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I n  Mi Me v .  Mi Shwe Ma (1 3 0 )   ^ t h e i r  L o r d s h i p s  o f  t h e  
P r i v y  C o u n c i l  o b s e r v e d  t h a t  “where p r o o f  o f  m a r r i a g e  d e p e n d s  
w h o l ly  o r  m a i n l y  on  r e p u t a t i o n ,  t h e  c i r c u m s t a n c e s  o f  th e  c a s e  
m ust  be s c r u t i n i s e d  w i t h  some c a u t i o n ,  b e c a u s e  t h e  word maya 
w h ic h  i s  u s e d  t o  d e s c r i b e  a  woman l a w f u l l y  m a r r i e d  i s  a p p l i e d  
by  t h e  B urm ese  t o  a  woman l i v i n g  w i t h  a  man on  l e s s  h o n o u r a b l e  
t e r m s * “ Where m a r r i a g e  i s  t r i e d  t o  be e s t a b l i s h e d  f ro m  c o ­
h a b i t a t i o n  w i t h  h a b i t  and r e p u t e  i t  becom es  n e c e s s a r y  t o  make 
s u r e  t h a t  t h e r e  a r e  t h e  c o n d i t i o n s  r e q u i r e d  f o r  i t s  e x i s t e n c e *  
T h e r e  mRst be some body  o f  n e i g h b o u r s ,  many o r  few ,  o r  some 
s o r t  o f  p u b l i c ,  l a r g e  o r  s m a l l ,  b e f o r e  r e p u t e  c a n  a r i s e .
A r e p u t a t i o n  c a n  o n l y  be e s t a b l i s h e d  by means o f  a d m is ­
s i b l e  e v i d e n c e .  S e c t i o n  50 o f  t h e  E v i d e n c e  A c t  s a y s ,  “M ien  
t h e  C o u r t  h a s  t o  f o rm  an  o p i n i o n  a s  t o  t h e  r e l a t i o n s h i p  o f  
one p e r s o n  t o  a n o t h e r ,  t h e  o p i n i o n ,  e x p r e s s e d  by c o n d u c t ,  a s  
t o  t h e  e x i s t e n c e  o f  su ch  r e l a t i o n s h i p ,  o f  any  p e r s o n  who. a s  a 
member o f  t h e  f a m i l y  o r  o t h e r w i s e ,  h a s  s p e c i a l  means o f  
k n o w le d g e  on  t h e  s u b j e c t  i s  a  r e l e v a n t  f a c t *11 The w i t n e s s  
m u s t  p r o v e  c o n d u c t  03i th e  p a r t  o f  t h e  man and  woman o r  on  t h e  
p a r t  o f  t h e i r  f r i e n d s  and  n e i g h b o u r s ,  f r o m  w h ic h  t h e  c o u r t  c a n  
d raw  t h i s  c o n c l u s i o n .  I t  i s  n o t  f o r  t h e  w i t n e s s  t o  d raw  t h e  
c o n c l u s i o n  h i m s e l f  an d  t o  e x p r e s s  a  mere o p i n i o n  a b o u t  t h e  
v e r y  m a t t e r  w h ic h  t h e  c o u r t  h a s  t o  d e c i d e  ( 1 3 1 ) .  I n
(1 3 0 }  (1 9 1 2 )  I  U .B .R .  ( 1 9 1 0 - 1 3 )  I I I  P . O . 5 3 9 1 . A . 57 .
( 1 3 1 ) Maung.. Maung v .  Ma S e i n  Kyi ,  (1 9 lK)) Ran* 562*'  V  HiWII lln> i l l  i l l lT l t i | .  If| I il fi ■ t HfH f  ’  /  r  4T
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Maung, SOn v .  Ma T h e t  Nu ( 1 3 2 ) ,  t h e  v i l l a g e  headm an  a s s e s s e d  
t h e  c o u p l e  t o  c a p i t a t i o n  t a x  a s  a  m a r r i e d  p a i r .  H i s  c o n d u c t  
i n  so d o in g  was h e l d  t o  r e n d e r  a d m i s s i b l e  e v i d e n c e  o f  h i s  
o p i n i o n  r e g a r d i n g  t h e i r  r e l a t i o n s h i p .
P r o o f  o f  R e - u n i o n  a f t e r  D iv o r c e *
I f  a f t e r  m a r r i a g e  a  man d i v o r c e s  h i s  w i f e  and a f t e r w a r d s  . 
r e - u n i t e s  w i t h  h e r ,  s t r i c t  p r o o f  o f  t h e  r e n e w a l  o f  c o n u b i a l  
r e l a t i o n s  i s  r e q u i r e d  ( I 3 3 )* The r e - u n i o n  m ust  be a s  p u b l i c  
a s  t h e  o r i g i n a l  un ion*  Mere p h y s i c a l  r e - u n i o n  i s  n o t  s u f f i ­
c i e n t  t o  r e v i v e  t h e  s t a t u s  o f  m a r r i a g e *  The r e - u n i o n  m ust  be 
o f  su c h  a na-t;ure t h a t ,  h a d  t h e r e  b e e n  no d i v r o c e ,  i t  w ould  
hav e  am oun ted  t o  a v a l i d  m a r r i a g e  ( 13*-!-)° C l a n d e s t i n e  c h a n c e  
i n t e r c o u r s e  i s  n o t  s u f f i c i e n t  t o  r e v i v e  t h e  m a r r i a g e  d i s s o l v e d  
by  d i v o r c e  ( 1 3 ? ) •  M ien t h e  p a r t i e s  t o  a  d i v o r c e  r e - u n i t e  
a f t e r  s e p a r a t i o n  t h e r e  i s  a  c o m p le te  r e s t o r a t i o n  o f  t h e  -s t a t u s 
quo a n t e <> and t h e y  s t a n d  o n  t h e  same f o o t i n g  a s  i f  t h e r e  h a d  
be e n  110 d i v o r c e  ( 136 ) *
( 8 ) B r e a c h  p f  P r o m i s e o f  M a r r i a g e  *
( i )  What c o n s t i t u t e s  promise of  m a r r ia g e .
I n  o r d e r  t o  f o u n d  a n  a c t i o n  f o r  b r e a c h  o f  p r o m i s e ,  i t  i s  
n e c e s s a r y  t h a t  t h e  p a r t i e s  s h a l l  hav e  m u t u a l l y  e n t e r e d  i n t o
( 1 3 2 )  (1 9 0 1!-) 10 B .L .R .  166 a t  1 6 8 .  f i m - ' W
0 - 3 3 )
(13*+) MaungJPo L a t  v .  Ma lJg.we M a\(1 9 1 9 )  3 U .B .R .  ( 1917 - 2 0 ) 1 8 2 ,^  11 iin i i mi i mi i i n f i . r ii i ii 11 i i i ii i ii i I i i ii 11T t i w y n ' * ' ' ; * y ^  r  •  r
(1 3 5 )  Maung P o L a t  v .  Ma Nawe Ka . ( 1 9 1 ' ) )  3 U .B .R .  ( 1 9 1 7 - 2 0 )  182,
(1 3 6 )  Ml S a i n s  v .  Hea Yan G i n . (1 9 1 $ )  ' I I  B . L . T .  8 9 .
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a v a l i d  c o n t r a c t  t o  m a r r y 5 a mere p r o m is e  t o  m a r ry  made t o  
one  p a r t y  w o u ld  n o t  be s u f f i c i e n t  f o u n d a t i o n  f o r  t h e  a c t i o n  
u n l e s s  a c c e p t e d  by t h e  o t h e r *  The p r o m i s e  an d  a c c e p t a n c e ,  
how ever  , n e e d  n o t  be c o n c u r r e n t  b u t  m ust  be w i t h i n  a r e a s o n -  
a b l e  t i m e  o f  e a c h  o t h e r  (1 3 7 )*  The Law, i t  a p p e a r s ,  d o e s  n o t  
r e q u i r e  t h a t  t h e r e  m us t  be a n  e x p r e s s  p r o m i s e  o f  m a r r i a g e ,  and  
s u c h  p r o m is e  may be i m p l i e d  f ro m  t h e  c i r c u m s t a n c e s  o f  t h e
c a s e *  T h u s , i n  Maung Shwe Th€ v .  Ma E Bon ( 1 3 8 ) ,  t h e  p l a i n t i f f
* jiimjpi., ij i.* m i.* '■ inprr n* n n n- nmr r i i n il i ~in"*~Tt n .tfiMTT rarr *
a s k e d  t h e  d e f e n d a n t  i f  Hie was g o in g  t o  be h o n e s t  w i t h  h e r  and
he r e p l i e d  t h a t  a l t h o u g h  he had  a bad  r e p u t a t i o n  w i t h  r e f e r ­
e n c e  t o  women, h e  w o u ld  be h o n e s t  t h i s  t i m e ,  and  i t  was h e l d  
t h a t  t h e  w ords  u n d e r  t h e  c i r c u m s t a n c e  c o n s t i t u t e d  a p r o m is e  o f  
m a r r i a g e .  A p r o m is e  t o  m a r ry  i s  a p r o m i s e  t o  m a r ry  w i t h i n  a  
r e a s o n a b l e  t i m e ,  when no d a t e  h a s  b e e n  f i x e d  f o r  t h e  m a r r i a g e ,  
o t h e r w i s e  no  b r e a c h  c o u l d  be a s s i g n e d  ( 1 3 9 ) •  A c o n d i t i o n a l  
p r o m i s e  t o  m a r r y  i s  p e r f e c t l y  v a l i d ,  and  no a c t i o n  w i l l  l i e  
u n t i l  t h e  c o n d i t i o n  h a s  b e e n  f u l f i l l e d ;  f o r  i n s t a n c e ,  i f  t h e  
c o n t r a c t  i s  t o  m a r ry  a f t e r  a  f i x e d  p e r i o d ,  no s u i t  c a n  be 
m a i n t a i n e d  u n t i l  t h e  t im e  f o r  p e r f o r m a n c e  h a s  a r r i v e d ,  u n l e s s  
t h e  d e f e n d a n t ,  b e f o r e  t h e  f u l f i l m e n t  o f  t h e  c o n d i t i o n ,  
a b s o l u t e l y  r e f u s e d  t o  c a r r y  o u t  h i s  p a r t  o f  t h e  c o n t r a c t ( 1*4-0 ) *
( 1 3 7 )  E v e r s l e y  011 D o m e s t ic  R e l a t  i o n s , 11#
( 1 3 8 )  ( 1 9 2 2 )  i I . L . J .  2 5 9 .
( 1 3 9 )  When v .  S e l l a r ,  ( 1 9 2 6 ) 1 K .B .  5 3 6 .
( 1 ^ 0 )  Do nag  hue v .  M a r s h a l l , ( 1 8 7 5 )  32 L*T* 310*
2 5 0 .
( i i ) N a t u r e  o f  M arr i a g e  C o n t r a c t  *
B e f o r e  we d i s c u s s  t h e  r i g h t s  and r e m e d i e s  o f  a p a r t y  
a g a i n s t  t h e  o t h e r  f o r  b r e a c h  o f  p ro m is e  t o  m a r r y ,  i t  i s  n e c e s ­
s a r y  t o  a s c e r t a i n  t h e  n a t u r e  o f  a  c o n t r a c t  t o  m a r ry  w i t h  a v i e w  
t o  d i s c o v e r  w h e t h e r  Burmese B u d d h i s t  Law o r  t h e  C o n t r a c t  A ct  
(XX o f  1 8 7 2 ) g o v e r n s  a n  a c t i o n  f o r  i t : s  b r e a c h *  S e c t i o n  13 o f  
t h e  Burma Laws A c t  ( X I I I  o f  1 8 9 8 ) l a y s  down t h a t  ' a n y  q u e s t i o n  
r e  g a r d i n g  m a r r i a g e 1 o f  B uddh i  s t  s s h a l l  be d e c i d e d  i n  a c c o r d ­
ance  w i t h  t h e  p r i n c i p l e s  o f  B u d d h i s t  Law, e x c e p t  i n  so f a r  a s  
su c h  l a w  h a s  b e e n  a l t e r e d ,  a b o l i s h e d  o r  o t h e r w i s e  a f f e c t e d  by 
any  e n a c t m e n t ,  o r  i s  o p p o s e d  t o  any c u s to m  h a v i n g  t h e  f o r c e  
o f  l a w .  I f  t h e  p ro m is e  o f  m a r r i a g e  d o e s  n o t  f a l l  w i t h i n  t h e  
c a t e g o r y  o f  ' q u e s t i o n  r e g a r d i n g  m a r r i a g e *  a s  c o n t e m p l a t e d  by  
s e c t i o n  13  o f  t h e  Burma Laws A c t ,  1 8 9 8 , t h e n  Burmese B u d d h i s t  
Law w i l l  be c l e a r l y  I n a p p l i c a b l e  and  t h e  c o n t r a c t  A c t ,  1 0 7 2 .  
w i l l  a p p ly *  A s e p a r a t e  q u e s t i o n  i s  w ha t  i s  t h e  age o f  m a j o r i t y  
f o r  a  c o n t r a c t  t o  m a r r y .  The M a j o r i t y  A c t  1875  s t a t e s  e x p r e s s l ;  
t h a t  i t s  p r o v i s i o n s  do n o t  a p p l y  t o  c a p a c i t y  t o  a c t  i n  m a t t e r s  
o f  m a r r i a g e  (1*+1)* T h e re  were  c o n f l i c t i n g  d e c i s i o n s  011 t h i s  
p o i n t  *
S i r  J o h n  J a r  d in e  i n  i l l s  n o t e s  on  B u d d h i s t  Law s i  a d ,  “I n  
a r e c e n t  a p p e a l ,  h o w e v e r ,  i t  was h e l d  by t h e  J u d i c i a l  Commis­
s i o n e r  t h a t  a  woman who h a s  b e e n  i n j u r e d  b y  b r e a c h  o f  p r o m is e  
o f  m a r r i a g e  may sue f o r  r e a s o n a b l e  damage s . 11 (15-2).  B u t  t h a t
( l lKL) Burma Laws A ct  ( I S 9 8 ) ,  s e c .  13* 
( 1 ^ 2 )  J a r  d i n e  -  N o te s  1 ,  p a r a  2 3 *
d e c i s i o n  was n o t  p u b l i s h e d  and  c o n s e q u e n t l y ,  i t  i s  i m p o s s i b l e  
t o  f i n d  o u t  w h e t h e r  a  1 p ro m is e  o f  m a r r i a g e 1 was h e l d  t o  be h 
m a t t e r  o f  m a r r i a g e  1 w i t h i n  t h e  m ean ing  o f  s e c t i o n  13 o f  t h e  
Burma Laws A c t ,  1 8 9 8 . ( 1 ^ 3 ) *
The f i r s t  d e c i s i o n  t o u c h i n g  t h e  p o i n t  was made i n  Lower 
Burma i n  Maung Hmaing v« Ma Pwa Me (iV-i-) by t h e  S p e c i a l  C o u r t  
( 1 ^ 5 )  011 a r e f e r e n c e  made t o  i t  by t h e  J u d i c i a l  C o m m is s io n e r
( 1 lR )  S e e d u n d e r  I n t r o d u c t i o n  sup ra*
(lM+) ( I 89 I )  S J o  LoB. 533 .
(lVi?) As d o u b t  h a s  p r e v a i l e d  a s  t o  w h e t h e r  o r  n o t  s u i t s  f o r  
b r e a c h  o f  p ro m is e  w i l l  l i e ' ,  t h e  q u e s t i o n  was r e f e r r e d  
t o  s p e c i a l  c o u r t s  u n d e r  s e c t i o n  67 o f  t h e  Lower Burma 
C o u r t s  A c t  ~ (A c t  XI o f  1 8 9 9 ) • S e c t i o n  67 p r o v i d e s ? -  
, ill f  i n  any c i v i l  s u i t  o r  a p p e a l  o r  i n  any  c r i m i n a l  c a s e  
o r  a p p e a l  p e n d i n g  i n  t h e  C o u r t  o f  t h e  J u d i c i a l  Commis­
s i o n e r  o r  i n  t h e  C o u r t  o f  t h e  R e c o r d e r ,  t h e  C o u r t  w i s h e s  
t o  o b t a i n  t h e  o p i n i o n  o f  t h e  S p e c i a l  C o u r t  011 any  
q u e s t i o n  o f  f a c t  o r  l a w  o r  o f  c u s to m  h a v i n g  th e  f o r c e  
o f  l a w  so  a s  t o  th e  c o n s t r u c t i o n  o f  any  docum ent  o r  th e -  
a d m i s s i b i l i t y  o f  any  e v i d e n c e ,  o r  t o  o b t a i n  t h e  a s s i s ­
t a n c e  o f  t h e  s p e c i a l  c o u r t  f o r  t h e  d e t e r m i n a t i o n  o f  t h e  
c a s e s  p e n d i n g  b e f o r e  i t ,  su ch  C o u r t  s h a l l  r e c o r d  a memo­
randum  t o  t h a t  e f f e c t ,  and. t h e  s p e c i a l  C o u r t  s h a l l ,  a s  
s o o n  a s  may be c o n v e n i e n t ,  s i t  f o r  t h e  d i s p o s a l  o f  t h e  
q u e s t i o n  f o r  t h e  d e t e r m i n a t i o n  o f  t h e  p e n d in g  c a s e ,  
s e c t i o n  68 p ro v id e s? ™  Any d e c r e e ,  o r d e r  o r  s e n t e n c e  
p a s s e d  by  t h e  s p e c i a l  c o u r t  i n  a c a s e  t r i e d  u n d e r  s e c ­
t i o n  6 J  o r  a memorandum r e c o r d e d  u n d e r  6 7 , s h a l l  i s s u e ,  
a s ,  an d  be deemed t o  b e ,  a  d e c r e e ,  o r d e r  o r  s e n t e n c e  o f  
t h e  C o u r t  f ro m  w h ich  t h e  c a s e  was r e f e r r e d  t o  t h e  s p e ­
c i a l  c o u r t o
S e c t i o n  6 2 s -  ( 1 )  The s p e c i a l  c o u r t  s h a l l  o r d i n a r i l y  
be c o n s t i t u t e d  by th e  J u d i c i a l  C o m m is s io n e r  and  t h e  
R e c o r d e r  s i t t i n g  t o g e t h e r ,
( 2 )  B u t  t h e  l o c a l  g o v e rn m e n t  may d i r e c t  t h a t  f o r  t h e  
h e a r i n g  o f  any  p a r t i c u l a r  c a s e  o r  c l a s s  o f  c a s e s  t h e  
s p e c i a l  c o u r t  s h a l l  be c o n s t i t u t e d  by t h e  J u d i c i a l  
C o m m is s i o n e r ,  t h e  R e c o r d e r  and  t h e  J u d g e  o f  t h e  Town 
o f  M au lm ein ,  s i t t i n g  t o g e t h e r ,  and  t h e  l o c a l  g o v e rn m e n t  
may c a n c e l  any  such  d i r e c t i o n *  
s e e  t h e  Burma Code ( 3r d  Ed .  1 8 9 9 ) *
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on  c e r t a i n  i s s u e s  n am e ly ,
‘‘W h e th e r  a s  b e tw e e n  t h e  Barm ans  a n  a c t i o n  f o r  b r e a c h  o f  
p ro m is e  o f  m a r r i a g e  l i e . ”
t
The J u d i c i a l  C o m m is s io n e r  i n  h i s  o r d e r  o f  r e f e r e n c e  s a i d  
(1^-6) ,  ” I t  w i l l ,  o r  c o u r s e , ' be, rem em bered  t h a t  i t  i s  n o t  a 
c a s e  o f  s u c c e s s i o n ,  i n h e r i t a n c e ,  m a r r i a g e  o r  r e l i g i o u s  u s a g e ,  
and  c o n s e q u e n t l y  i t  m ust  be d e c i d e d !  r a t h e r  by  t h e  C o n t r a c t  
A c t  t h a n  by Burm ese  B u d d h i s t  L a w .”
The s p e c i a l  c o u r t  t r e a t e d  t h e  s u i t  a s  one f o r  damage f o r  
b re 'ach  o f  c o n t r a c t  and  h e l d  t h a t  t h e  a c t i o n  w o u ld  l i e ,  b e c a u s e  
t h e r e  was n o t h i n g  i n  Burmese B u d d h i s t  Law t o  p r o h i b i t  su ch  an  
a c t i o n .  I t  must  be p o i n t e d  o u t  h e r e  t h a t  t h e  q u e s t i o n  w h e t h e r  
a  p ro m is e  t o  m a r r y  i s  a ‘m a t t e r  o f  m a r r i a g e ’ w i t h i n  t h e  
m ean in g  o f  s° 13  o f  t h e  Burma Laws A ct  1898  was n o t  u n d e r  * 
r e f e r e n c e  a t  a l l  ( I V 7) .
The v i e w  e x p r e s s e d  i n  t h e  o r d e r  o f  r e f e r e n c e  i n  M r ,  Hinaing’; 
c a s e  was a c c e p t e d  i n  Lower Burma by Ormond, J .  i n  Tun Ivy  i n  v .  
M a ^ M a ^ T fe  ( l d 8 ) *
I n  Ma J f o n  v • Maung Po Lu ( 1 ^ 9 ) ,  t h e  J u d  I c  i a l  C omrai s s i o n e  r  
h e l d  t h a t  a  s u i t  f o r  dam ages  f o r  b r e a c h  o f  p r o m is e  o f  m a r r i a g e  
w o u ld  l i e  b e t w e e n  B a rm an s ,  b u t  t h e  l a w  a p p l i c a b l e  was n o t  
d i s c u s s e d .
I n  Upper  Burma, h o w e v e r ,  Shaw, J . , h e l d  i n  Kan Gaunu v .
Mi H l a  Ghoh (1 5 0 )  t h a t  a p ro m is e  o f  m a r r i a g e  and  b r e a c h  t h e r e o f
( 1^ 6 ) Ha a n y  I-Imaing v .  Ma P w a n ^ ( l 8 9 1 ) S . J .  L B ,  5^3 
(l*+7 ) i b i d .
( W 8 )  ( 1 9 1 9 )  10 L .B .R .  2 8 .
( l U O  ( I 9OO5 I I  U .B .R .  (1897&01) ^ 9 9 .
(1 5 0 )  ( 1 9 0 7 ; I I  U .B .R .  (1907- .09)  C o n t r a c t  <?.
2 5 3 ,
a r e  q u e s t i o n s , r e l a t i n g  t o  m a r r i a g e  an d  m u s t ,  t h e r e f o r e ,  be 
d e c i d e d  a c c o r d i n g  t o  Burm ese  B u d d h i s t  Law. R e l y i n g  on  c e r t a i n  
s e c t i o n s  o f  t h e  Kinwun M i n g y i ’ s D i g e s t ,  ( 1 5 1 )  i t  was h e l d  
t h a t  a s u i t  f o r  dam ages  f o r  b r e a c h  o f  p ro m is e  w ou ld  s t i l l  be 
'm a i n t a i n a b l e  a s  t h e  B u d d h i s t  Law a u t h o r i s e d  c o m p e n s a t i o n  i n  
s u c h  a  c a s e .  T h i s  v ie w  was a c c e p t e d  by He a i d ,  J .  i n  Maung 
Nye i n  v* Ma. .iy l n t  ( 1 5 2 ) .
I t  may be p o i n t e d  o u t  t h a t  th e  s t a t e  o f  s o c i e t y  d u r i n g  
th e  d a y s  when t h e  Dliammathats  were w r i t t e n  d i d  n o t  c o n t e m p l a t e  
s u i t s  f o r  b r e a c h  o f  p ro m is e  t o  m a r r y .  They o n l y  d e a l t  w i t h  
s e d u c t i o n  and  c l a n d e s t i n e  i n t e r c o u r s e ,  a n d  Kan GaungJ1 s c a s e/  I I III I I il.l llll III .  I I III INI I 11 I I II IJllPI I I II I
went, w rong i n  f a i l i n g  t o  c o n s i d e r  t h i s .
U May Oung (1 5 3 )  i n ‘h i s  l e a d i n g  c a s e s  on  B u d d h i s t  Law, 
f a v o u r e d  th e  v i e w  e x p r e s s e d -  i n  Karp Ga u n g ’ s c a s e  (15^9 and  s a i d  
uI t  i s  s u b m i t t e d  t h a t  t h e  U pper  Burma v i e w  i s  c o r r e c t ,  s i n c e  
t h e  m a r r i a g e  m u s t  n e c e s s a r i l y ,  be p r e c e d e d  by  a n  u n d e r t a k in g - -  
e x p r e s s  o r  i m p l i e d  t o  m a r r y ,  and  a b r e a c h  o f  su c h  u n d e r t a k i n g  
i s .  p a r t  and p a r c e l  o f  th e  s u b j e c t .  T h a t  a. p ro m is e  t o  m a r ry  
i s  a v a l i d  a g r e e m e n t  u n d e r  t h e  C o n t r a c t  A c t  i s  t r u e ,  b u t  t h e  
l a w  r e g a r d i n g  c o n t r a c t  i n  g e n e r a l  was fo rm e d  o r  g rew  up i n  
c o n n e c t i o n  c h i e f l y ,  w i t h  c o m m e rc ia l  t r a n s a c t i o n s ,  w h e r e a s  t h e  
m a r r i a g e  c o n t r a c t  p e r t a i n s  t o  p e r s o n a l  r e l a t i o n s  b e t w e e n  t h e
(1 5 1 )  D i g e s t ,  Volume I I ,  s e c s .  5 0 ,  53 ,  5I4-, 6>+, 73 ,  75 ,  78 ,  
8 3 , 8 8 , 1 ^ 2 , l V )  an d  l*+9 .
(1 5 2 )  ( 1 9 1 8 ) 3 U .B .R .  ( 1 9 1 7 - 2 0 ) 75-
( 1 5 3 ) k e n n i n g  C a s e s  011 - p a d d h i s t  .Law, 2 3 .
( 1 5 1+) (19075 T T W . R .  ( T 907-O9 ) " C o n t r a c t  5«
2 5 4 .
p a r t i e s *  B u t  be t h a t  a s  i t  may, i t  i s  s e t t l e d  l a w  t h a t  a s u i t  
o f  t h i s  n a t u r e  i s  m a i n t a i n a b l e  by  B ur  man B u d d h i s t s * ”
T h i s  q u e s t i o n  was c o n s i d e r e d  by a F u l l  Bench  o f  t h e  
C h i e f  C o u r t  o f  Lower Burma i n  Maung .Gale v* Ma El  a Y in  (1 5 5 )  
w h e r e i n  R o b e n s o n ,  CM J  * , who d e l i v e r e d  t h e  Ju d g m en t  s a i d ,  “E v e ry  
m a r r i a g e  m us t  be  p r e c e d e d  by an  o f f e r  and  i t s  a c c e p t a n c e *
The p r i o r  a g r e e m e n t  t o  m a r ry  i s  an  i n t e g r a l  p a r t  o f  e v e r y  
m a r r i a g e *  Any q u e s t i o n ,  t h e r e f o r e ,  a r i s i n g  i n  c o n n e c t i o n  w i t h  
t h e  p r e m i s e  m us t  be h e l d  t o  be .a q u e s t i o n  r e g a r d i n g  m a r r i a g e * ” 
T h e re  i s  no d o u b t  t h a t  t h i s  d e c i s i o n  i s  i n  a c c o r d a n c e  w i t h  U 
May O u n g ' s  view*
Some y e a r s  l a t e r ,  t h e  c o r r e c t n e s s  o f  t h e  above  d e c i s i o n  
was q u e s t i o n e d  b e f o r e  a  F u l l  Bench  o f  t h e  R angoon  H ig h  C o u r t  
I n  Maung Tun Aung v* (1 5 6 )*  P a g e ,  C .J® ,  a f t e r
d i s t i n g u i s h i n g  an  a g r e e m e n t  t o  become h u s b a n d  and  w i f e  i n .
,p ra se n t i .q  w h ic h  fo rm s  an  i n t e g r a l  p a r t  o f  a  Burmese B u d d h i s t  
m a r r i a g e ,  and  a  p ro m is e  t o  m a r ry  i n  f u t u r o ,
“w h ic h  may o r  may n o t  i n  t h e  e v e n t  be f o u n d  t o  h a v e  b e e n  
th e  p r e c u r s o r  o f  a m a r r i a g e ,  b u t  w h ich  n e i t h e r  a f f e c t s  th e  
s t a t u s  o f  t h e  p a r t i e s  t o t h e  c o n t r a c t  n o r  f o rm s  a n  i n t e g r a l  o r  
any  p a r t  o f  t h e  p r o p o s e d  m a r r i a g e **1 ( 1 5 7 )
(1 5 5 )  (1 9 2 1 )  XI L*B.R» 99 ( F . B . )
(1 5 6 )  ( 1 9 3 6 ) i t  Raiio 215 (PTE*)* I n  t h i s  c a s e  t h e  q u e s t i o n  
r e f e r r e d  t o  t h e  F u l l  Bench  was ’w h e t h e r  t h e  Burmese 
B u d d h i s t  Law fo rm s  t h e  r u l e  o f  t h e  d e c i s i o n  a s  t o  t h e  
v a l i d i t y  o f  a p r o m i s e - o f  m a r r i a g e  made by a Burmese 
B u d d h i s t  young  man b e lo w  t h e  age o f  m a j o r i t y  f i x e d  by 
t h e  I n d i a n  M a j o r i t y  A c t *11
( 1 5 7 ) Mg.-£H£L-Auagla--oa^a. ( s u p r a . )  a t  p .  2 2 6 .
2 5 5 .
and  e x p r e s s e d  t h e  o p i n i o n  t h a t  e n t e r i n g  i n t o  a n  a g r e e m e n t  t o  
m a r ry  i n  t h e  f u t u r e  i s  n o t  ’ an  a c t  i n  m a t t e r  o f  m a r r i a g e 1 
w i t h i n  t h e  m e an in g  o f  s e c t i o n  2 ( a )  o f  t h e  M a j o r i t y  A c t  18755 
t h a t  su c h  a g r e e m e n t  b e i n g  a n t e c e d e n t  t o ,  and  f o r m i n g  no p a r t  
o f  t h e  p r o p o s e d  m a r r i a g e ,  s u i t s  f o r  dam ages  b e t w e e n  Burmese 
B u d d h i s t s  a r e  g o v e r n e d  by  t h e  C o n t r a c t  A c t  1872  and  n o t  by  
Burmese B u d d h i s t  Law*
I t  i s  s u b m i t t e d  t h a t  t h i s  d e c i s i o n  i s  c o r r e c t  and t h a t  i t  
h a s  f a r  r e a c h i n g  e f f e c t s ,  a s  w i l l  be s e e n  below*
( i l l ) C a p a c i t y  t o  e n t e r  . in to  m a r r i a g e  c o n t r a c t *
I t  i s  now s e t t l e d  t h a t  t h e  c o n t r a c t  t o  m a r ry  l n # f u t u r o  i s  
g o v e r n e d  by t h e  C o n t r a c t  A ct  1 8 7 2 , and  n o t  by Burmese B u d d h i s t  
Law, I t  f o l l o w e d ,  t h e r e f o r e ,  by v i r t u e  o f  8 * 11 o f  t h e  
C o n t r a c t  A c t  r e a d  w i t h  S* 3 t h e  M a j o r i t y  A c t  t h a t  a Burm ese  
B u d d h i s t ,  who h a d  a t t a i n e d  t h e  wage o f  18  y e a r s  an d  was o f  
sound  m ind ,  was c o m p e te n t  t o  c o n t r a c t  a v a l i d  p ro m is e  o f  
m a r r i a g e »
The p o s i t i o n  w i t h  r e g a r d  t o  t h e  c a p a c i t y  o f  a Burmese 
B u d d h i s t  woman t o  e n t e r  i n t o  su ch  a c o n t r a c t  i s  more d i f f i c u l t ,  
f o r  c o n s i d e r a t i o n  h a s  t o  be g i v e n  t o  t h e  e f f e c t  o f  t h e  r u l e  
t h a t  a  g i r l  u n d e r  t h e  age o f  t w e n t y  ( u n l e s s  e m a n c i p a t e d  f ro m  
p a r e n t a l  c o n t r o l  by a  p r i o r  m a r r i a g e  w h ich  h a s  b e e n  d e t e r m i n e d  
b y . d e a t h  o r  d i v o r c e )  c a n n o t ,  m a r ry  w i t h o u t  t h e  c o n s e n t  o f  h e r  
p a r e n t s  o r  g u a r d i a n s  ( i f  a n y )  (158 )*  I t  i s ,  t h e r e f o r e ,  c l e a r
( 1 5 8 )  Ma_J^J|eyj.i v* Mg* H la  Min, (1925)3R an»  ^ 5 5  ( F . B . )
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t h a t  a n  u n m a r r i e d  g i r l  b e lo w  th e  age o f  t w e n t y  c a n n o t ,  w i t h o u t  
t h e  c o n s e n t  o f  h e r  p a r e n t s  o r  g u a r d i a n s ,  make a  v a l i d  p r o m is e  
o f  m a r r i a g e  t h e  p e r f o rm a n c e  o f  w h ic h  i s  t o  t a k e  p l a c e  b e f o r e  . 
she a t t a i n s  t h a t  age* B u t  c a n  s h e ,  w i t h  t h e  c o n s e n t  o f  h e r  
p a r e n t s ,  make a v a l i d  p ro m is e  a t  t h e  age o f  e i g h t e e n  t o  be 
m a r r i e d  a t  n i n e t e e n ?  On p r i n c i p l e  t h e r e  w o u ld  a p p e a r  t o  be 
no o b j e c t i o n *  W h e th e r  a g i r l ,  aged  1 9 ,  h a v i n g  p a r e n t s  b u t  
w i t h o u t  t h e i r  c o n s e n t ,  c a n  make a v a l i d  p r o m is e  t o  be m a r r i e d  
when she a t t a i n s  t h e  age o f  21 i s  n o t  f r e e  f ro m  doub t*  Such 
a c o n t r a c t  w o u ld  a p p e a r  t o  be r e p u g n a n t  t o  t h e  s p i r i t  o f  
Burm ese  B u d d h i s t  Law and  t h e  c o u r t  m ig h t  h o l d  t h e  p ro m is e  t o  
be i n v a l i d  on  t h a t  g ro u n d  (159)®
My a BUj J . , i n  Ma^Pjia,j£ywe v .  Maung  frma t  C-vi ( 1 6 0 ) ,  s a i d ,  
“ I  have  no d o u b t  t h a t  th e  p r o p o s i t i o n  t h a t  a Burman B u d d h i s t  
who i s  u n d e r  t h e  age o f  e i g h t e e n  i s  n o t  c o m p e te n t  t o  e n t e r  
i n t o  a v a l i d  o r  b i n d i n g  c o n t r a c t  t o  m a r ry  i n  f . u t u r o ,  i s  a p p l i ­
c a b l e  a s  w e l l  t o  a c a s e  w here  t h e  p r o m i s o r  i s  a  m a jo r  and  t h e -  
p r o m is e e  i s  a m i n o r ,  f o r  a m a r r i a g e  i s  a m a t t e r  t o  w h ic h  t h e r e  
m us t  be two p a r t i e s  an d  t h e r e  c a n n o t  be  a  v a l i d  c o n t r a c t  t o  
m a r ry  u n l e s s  t h e r e  a r e  r e c i p r o c a l  p r o m i s e s  b e t w e e n  them  
am oun£ in§  t o  a n  a g r e e m e n t  t o  m a r ry  i n  f u t u r o .  The t e c h n i c a l  
u se  o f  t h e  word  ’p r o m i s e 1 i n t o  t h e  C o n t r a c t  A c t  i s  f a r  n a r r o w e r  
t h a n  t h e  p o p u l a r  use* E x p r e s s  w o rd s  o f  p r o m is e  o f t e n  a r e  i n  
Law no more t h a n  a p r o p o s a l . ” I t  was a c c o r d i n g l y  h e l d  t h a t  •
( 1 5 9 )  8* H. .Mootham, B ur  me se Bud d h i s t  Law. 23- *
( 1 60 )  (1 9 3 8 )  R m  6 6 7 " a t  6 6 9 7
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t h e  ' p l a i n t i f f  ( t h e  g i r l )  b e i n g  a m in o r  was n o t  c o m p e te n t  t o  
e n t e r  i n t o  a c o n t r a c t  a t  t h e  t im e  o f  t h e  a l l e g e d  p r o m i s e ,  and  
t h e  a g r e e m e n t  o r  t h e  b r e a c h  o f  w h ich  t h e  p l a i n t i f f s  s u i t  was 
f o u n d e d  d i d  n o t  c o n s t i t u t e  a  c o n t r a c t  upon  w h ich  a n  a c t i o n  f o r  
damage o f  b r e a c h  c o u l d  be based*
I n  Tun Ivy i n  v* Ha Mai T i n , ( l 6 l ) ,  Ormond, J * ,  h e l d  t h a t ,  
a l t h o u g h  a p r o m is e  o f  m a r r i a g e  i s  g o v e r n e d  by  t h e  c o n t r a c t  A c t ,  
1 8 7 2 5 i t  i s  o n l y  v o i d a b l e  whan made by a  Burmese B u d d h i s t  
y o u t h  u n d e r  e i g h t e e n  y e a r s  o f  age w i t h o u t  h i s  p a r e n t s  c o n s e n t*  
B u t  w here  he h a s  c l a n d e s t i n e  i n t e r c o u r s e  w i t h  a woman whom h e  
h a s  p r o m is e d  t o  m a r r y ,  h i s  p a r e n t s  a r e  n o t  a t  l i b e r t y  t o  
w i t h h o l d  t h e i r  c o n s e n t  t o  t h e  m a r r i a g e ;  h e  i s  bound  by h i s  
p r o m is e  and  c a n  be su e d  f o r  i t s  b r e a c h *  I t  I s  s u b m i t t e d  t h a t  ■ 
t h e  b e t t e r  o p i n i o n  i s  i n  t h e  P r i v y  C o u n c i l  c a s e  o f  Ma L o r i  B i b i  
v„ D h a r n o d a s  G-hose ( 1 6 2 )  t h a t  a m i n o r ’ s c o n t r a c t  i s  a b s o l u t e l y - 
v o i d ;  t h i s  a p p l i e s  t o  a c o n t r a c t  o f  m a r r i a g e *  A m i n o r ' s  
a g r e e m e n t j  b e i n g  a  n u l l i t y ,  h a s  no e x i s t e n c e  i n  t h e  e y e s  o f  
t h e  law* I n  E n g l i s h  Law i t  h a s  b e e n  h e l d  t h a t  a s u i t  d o e s '  ■ 
n o t  l i e  f o r  a  b r e a c h  o f  a  p ro m is e  t o  m a r ry  made by an  I n f a n t ;  
( 1 6 3 ) u n l e s s  t h e r e  h a s  b e e n  a f r e s h  p r o m is e  t o  m a r ry  a f t e r  
a t t a i n i n g  a g e ,  a s  d i s t i n c t  o f  t h e  o r i g i n a l  p r o m i s e ,  e 0g* by , 
f i x i n g  t h e  w e d d i n g ; d a y  ( 16b ) , o r  by su ch  d e c l a r a t i o n  a s ,  “how 
I  may and  w i l l  m a r ry  y o u  a s  so o n  a s  I  c a n  ( 1 6 5 )* I n  h
I I l*,L -  WWW
( 1 6 1 ) ( 1 9 1 8 )  10 L.B.R.- 2 8 .  .
(162) (1903) 30 I . ju 11!+.
( 1 ^ 3 )  doxhe ad  v . M ull  i s ; (1 8 7 8 )  3 C .P .D .  *+39°
(l6*+) Ditqham v. Wo3agll: ( l8 8 d ) . 5 C.P.D. *+10, 1+20.
(165) Korthcote v . D oiiiffiuy ,(1879) *+ C.P.D. 365.
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M g T u n _Aung v« Ma B I iy l  ( 1 6 6 ) a f u l l  b en c h  o f  t h e  R angoon  
H ig h  C o u r t  h e l d  t h a t  “C a p a c i t y  t o  a c t  i n  t h e  m a t t e r  o f  M a r r i a g  
i n  t h e  Maj o r i t y  A ct  d i d  n o t  r e f e r ,  and  was i n a p p l i c a b l e  t o  a 
p r e - n u p t i a l  a g r e e m e n t  t o  c o n t r a c t  a m a r r i a g e  i n . f u t u r e * The 
C o n t r a c t  A c t  and  t h e  p r i n c i p l e s  o f  E n g l i s h  Law s e t  o u t  above' 
a p p l y  t o  s u c h  a g re e m e n t s *
( i  v  ) h e  me d i e  s f o i l  B r e a c h, o f  C on t r  ac  t, . o f  M arr iage .  *
Sec* 2 1 ( b )  o f  t h e  S p e c i f i c  R e l i e f  A c t ,  and  t h e  I t i a s i^ ^ o n  
t h e r e t o  makes i t  c l e a r  t h a t  a c o n t r a c t  o f  m a r r i a g e  c a n  n o t  be 
s p e c i f i c a l l y  e n f o r c e d *
. The D ham m atha ts  c o n t a i n  num erous  p a s s a g e s  d e a l i n g  w i t h  
. r e t u r n  o f  g i f t s  and  paym ent  o f  damages i n  c a s e - o f  b r e a c h  o f  
t h e  c o n t r a c t  o f  m a r r i a g e ,  b o t h  on  t h e  p a r t  o f  t h e  p a r e n t s
( 1 6 7 ) and  o f  t h e  d a u g h t e r  . ( 1 6 8 ) .  T hus ,  i n  s e c t i o n  68 o f  t h e
D i g e s t  i s  i s  l a i d  downs-
“The p a r e n t s  ox a g i r l  a c c e p t  b r i d a l  p r e s e n t s  f ro m  a man 
a f t e r  p r o m i s i n g  t o  g i v e  t h e i r  d a u g h t e r  i n  m a r r i a g e  t o  him*
I f  s h e ,  d i s l i k i n g  h im ,  r u n s  away, a n o t h e r  d a u g h t e r  s h a l l  be
s u b s t i t u t e d ,  f a i l i n g  w h ic h  a l l  t h e  b r i d a l  p r e s e n t s  s h a l l  be
r e s t o r e d *  I f  t h e r e  h a s  b e e n  m a r r i a g e  an d  i f  i t  h a s  b e e n  c o n -  
s u m a te d ,  d o u b l e  t h e  p r e s e n t s  s h a l l  be r e s t o r e d *  ( K & i n g s a ) *n 
S e c t i o n  73 o f  t h e , D i g e s t  p r o v i d e s  t h a t  a s u i t o r  who m a r r i e s  
a n o t h e r  woman* s h o u l d '  n o t  demand t h e  r e t u r n  o f  th e  b r i d a l
( 1 6 6 ) (1 9 3 6 )  I k  R an* 2 1 ?ea6 j
( 1 6 7 ) D i g e s t ,  V o l .  I I ,  s e c s*  5k ,  56 and  7k
( 1 6 8 ) D ig e s t . , '  Vol.* I I , .  s e c s .  6 8 , 81 and  8 2 .
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p r e s e n t s *  S e c t i o n  75 p r o v i d e s  t h a t  i n  t h e  c a s e  o f  r i v a l  
s u i t o r s  where  one h a s  g i v e n  p r e s e n t s  t o  t h e  p a r e n t s  and  t h e  
o t h e r  h a s  h a d  s e x u a l  i n t e r c o u r s e  w i t h  t h e  g i r l ,  th e  l a t t e r  i s  
t o  m a r ry  h e r  and  i f  he  d o e s  n o t ,  he i s  l i a b l e  t o  c o m p e n s a te  
t h e  p a r e n t s  f o r  what t h e y  hav e  had  t o  pay  t o  t h e  o t h e r  man* 
A c c o r d in g  t o  s e c t i o n s  83 and  8 8 , t h e  b r i d e g r o o m  who r e p u d i a t e s  
t h e  b r i d e  a t  t h e  t im e  o f  m a r r i a g e ,  i s  t o  f o r f e i t  t h e  b r i d a l  
p r e s e n t s  an d  t o  pay  c o m p e n s a t i o n ,  i f  t h e  m a r r i a g e  h a s  n o t  b e e n  
c o n s u m a te d ,  b u t  i f  i t  h a s  b e e n ,  he i s  l i a b l e  a l s o  t o  pay h i s  
Kobo * S i m i l a r l y , t h e  b r i d e  who e l o p e s  w i t h  h e r  p a ram o u r  
s h o u l d  r e s t o r e  t o  t h e  b r i d e g r o o m  a l l  t h e  p r e s e n t s  g i v e n  by  h im  
an d  pay  h im  a l l  t h e  m a r r i a g e  e x p e n s e s  a s  w e l l  a s  a l l  h e r  
o r n a m e n t s  and w e a r i n g  a p p a r e l  ( 1 6 9 ) .  I f  t h e  e lo p e m e n t  t a k e s  
p i a c e  a f t e r  c o n s u m a t i o n  o f  m a r r i a g e , he i s  e n t i t l e d  t o  r e c e i v e  
a l l  t h e  p r o p e r t y  b r o u g h t  by h e r  and h e r  Kobo a s  a d u l t e r e s s *  
A c c o r d in g  t o  Manugye, t h e  amount o f  c o m p e n s a t i o n  p a y a b l e  by 
t h e  man w i t h  whom t h e  b r i d e  e l o p e s  i s  t h i r t y  t i c a l s  o f  
s i l v e r  ( 1 7 0 ) .  A g a in  i n  s e c t i o n  1 k 2 , t h e  s e d u c e r  i s  t o  com©en*~ 
s a t e  t h e  p a r e n t s  and  i n  s e c t i o n s  l k 2 and  i k p ,  i f  a  man e l o p e s  
w i t h  a woman, b e c a u s e  h e r  p a r e n t s  d i s a g r e e ,  and  s u b s e q u e n t l y - ,  
r e p u d i a t e s  h e r ,  he i s  t o  pay  h e r  h i s  Ko b o „ Shaw, J .  s a i d ,
“As a r u l e  t h e  D ham m atha ts  seem t o  c o n s i d e r  t h a t  when th e  
s u i t o r  f a i l s  t o  c a r r y  o u t  h i s  p r o m i s e ,  i t  i s  . s u f f i c i e n t  t h a t
( 1 6 9 ) D i g e s t ,  V o l .  I I ,  s e c .  81®
(1 7 0 )  Manugye q u o t e d  i n  D i g e s t ,  V o l .  I I ,  s e c .  81®
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t h e  g i r l  s h o u l d  he a t  l i b e r t y  t o  m a n y  a n o t h e r ,  and  com pensa ­
t i o n  i s  aw a rd ed  o n l y  t o  t h e  s u i t o r  when t h e  g i r l  o r  h e r  p a r e n t s  
f a i l  t o  go t h r o u g h  w i t h  ‘t h e  m a t te r®  B u t  i n  c e r t a i n  c i r c u m s ­
t a n c e s  t h e  s u i t o r  i s  d e c l a r e d  t o  be l i a b l e  t o  co m p e n sa te  t h e  
g i r l  o r  h e r  p a r e n t s '1 ( 1 7 1 ) °  I t  i s  n e c e c e s s a r y  t o  d i l a t e  up o n  
t h e s e  and  s i m i l a r  p a s s a g e s  i n  t h e  P h a m m a th a ts  a s  Burmese 
B u d d h i s t  Law' i s  no l o n g e r  a p p l i c a b l e  t o  s u i t s  f o r  dam ages  f o r  
b r e a c h  o f  p r o m is e  t o  m a r ry  i n  f u t u r e  n o r  t o  a c t i o n s  fo r
s e d u c t i o n ,  c r i m i n a l  c o n v e r s a t i o n ,  e n t i c e m e n t 9. o r  a l i e n a t i o n  
o f  a f f e c t i o n .
■ -B ig h t  t o  c l a i m  d amages .from the,  .pare n t s, f  or,, b r e a c h  o f
t h e i r  p r o m is e  t o  g i v e  t h e i r ' c h i l d  i n  m a r r i a g e .
The q u e s t i o n  w h e t h e r  t h e  b r e a c h  by  t h e  f a t h e r  o f  h i s
p r o m i s e s  t o  g i v e  h i s  s o n  i n  m a r r i a g e  t o  a  young  woman o r  t o
make h i s  so n  m a r ry  h e r  and  t o  g i v e  t h e  c o u p l e  m a r r i a g e -
p r e s e n t s  s u i t a b l e  t o  h i s  p o s i t i o n  I n  l i f e ,  a f f o r d  t h e  g i r l  o r
h e r  p a r e n t s  o r  b o t h  any c a u s e  o f  a c t i o n  o n  w h ic h  a  C i v i l  C o u r t
c o u l d  make a d e c r e e  f o r  dam ages  was f i r s t  r a i s e d  i n  Mg. The i n  v®
Ha T h e t  H n in  (172.)° Some t e x t s  i n  D ham m atha ts  Q-7^) con tern-
;
p l a t e  p e n a l t i e s  on  p a r e n t s  who r e f u s e  t o  c a r r y /o u t  a  p ro m is e
i
t o  g iv e  a c h i l d  I n  m a r r i a g e  b u t  t h e s e  t e x t s  a p p l y  t o  p a r e n t s  
o f  a g i r l  o n ly *  ho s i m i l a r  p r o v i s i o n s  p e n a l i s i n g  p a r e n t s  o f  
a boy  a r e  t o  be found* Eyen  I f  t h e r e  were a n y ,  su c h  p r o v i s i o n s
( 1 7 1 )  Kan Gaung v .  Ml H la  ftfook. (1 9 0 7 )  I I  U .B .B .  ( I 9 0 7 -O9 ) 
C o n t r a c t ^ .
( 1 7 2 )  (1 9 1 5 )  8 L .B .R .  3k7-
( 1 7 3 )  D i g e s t ,  V o l .  I I ,  s e c t i o n s ,  5 k , a n d  66 .
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i t  w ould  n o t  be p o s s i b l e  f o r  t h e  C o u r t s  i n  Burma t o  g iv e
e f f e c t  t o  them i n  t h e s e  d a y s  b e c a u s e  t o  do so w ou ld  i n f r i n g e
t h e  e s s e n t i a l  p r i n c i p l e  t h a t  c o n s e n t  o f  p a r t i e s  t o  a m a r r i a g e
m ust  be fr .ee  0 No boy o r  g i r l  c a n  be m a r r i e d  l e g a l l y  w i t h o u t
h i s  o r  h e r  f r e e  c o n s e n t  o r  a g a i n s t  h i s  o r  h e r  w i l l  ( 17k)®
Hence t h e  b r e a c h  by a f a t h e r  o f  h i s  p r o m is e  t o  g i v e  h i s  so n  i n
m a r r i a g e  and  t o  'give s u i t a b l e  p r e s e n t s  d o e s  n o t  a f f o r d  a c a u s e
o f  a c t i o n ,  so a n  a c t i o n  f o r  damages f o r  t h e  b r e a c h  o f  su c h
cufcunsfc
p ro m is e  c a n n o t  be  m a in ta in e d )^  t h e  p a r e n t s  o f  a Burman B u d d h i s t  
boy ( 1 7 5 )°  Bor  t h e  same r e a s o n  i t  may be d o u b t e d  w h e t h e r  a n  
a c t i o n  f o r  dam ages  f o r  t h e  b r e a c h  by  t h e  p a r e n t s  o f  t h e i r  
p r o m is e  t o  g iv e  t h e i r  d a u g h t e r  w ould  be m a i n t a i n a b l e  a g a i n s t  
them  n o w - a - d a y s ,  b e c a u s e  t h e y  a r e  n o t  th e  p r i n c i p a l  p a r t i e s  
i n  a c o n t r a c t  t o  m a r r y .  I t  i s  s u b m i t t e d  t h a t  a s u i t  f o r  r e t u r n  
o f  b r i d a l  p r e s e n t s  o r  t h e  r e a s o n a b l e  v a l u e  t h e r e o f  on  a n  
e n g a g e m e n t  b e i n g  b r o k e n  o f f .  I s  s t i l l  m a i n t a i n a b l e  a g a i n s t  t h e  
p a r t i e s  who hav e  r e c e i v e d  th em ,  on  g ro u n d  o f  f a i l u r e  o f  c o n ­
s i d e r a t i o n *  I n  ffeL,.lIgwe^in v* Mg*. Fo Taw ( 1 7 6 )  t h e  C h i e f  
C o u r t  o f  Lower Burma h e l d  t h a t  on  b r e a c h  o f  a  c o n t r a c t  o f  
m a r r i a g e ,  t h e  same b r i d a l  p r e s e n t s  c o u l d  be r e c o v e r e d *  U nder  
s* 73 o f  t h e  C o n t r a c t .  A c t * t h e  p a r t y  who s u f f e r s  by t h e  b r e a c h  
o f  t h e  c o n t r a c t  t o  m a r ry  i s  e n t i t l e d  t o  r e c e i v e  c o m p e n s a t i o n  
f o r  l o s s  o r  dam ages  a r i s i n g  n a t u r a l l y  f r o m  t h e  b r e a c h .  I f
(17k).  Mating T a i k  V* Ma_Cho, (1 9 0 0 )  I I  U . 3 . R .  ( 1 8 9 7 - 0 1 ) J 9 7 .
( 1 7 5 )  f f a u r i g f i i e i n  v .  Ma T h e t  Hioin, ( 1 9 1 5 )  8 L .B .R .  3I+7 . 
i S y S s J t e i a a M  V. MauHU.Mia.lllain,g:, ( 1 9 1 7 - 2 0 ) 3 IjBR, 106
( 1 7 6 ) ( 191$ )  23 i . e .  3 7 6 .
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t h e r e  i s  a s t i p u l a t i o n  t o  pay  a s p e c i f i e d  sum f o r  b r e a c h ,  
s .  ?k p r o v i d e s  t h a t  t h e  p a r t y  a t  f a u l t  i s  n e v e r t h e l e s s  o n l y  
o b l i g e d  t o  pay  r e a s o n a b l e  c o m p e n s a t i o n  n o t  e x c e e d i n g  t h e  
amount s t i p u l a t e d  for® I t  was c o n t e n d e d  i n  Haling Law Phyn v .  
|fe.Bsw(I77) t h a t  d o u b le  v a l u e  s h o u ld  h av e  b e e n  g i v e n  a s  l a i d  
down i n  t h e  D ham m atha ts  ( 1 7 8 )  i f  t h e  b e t r o t h a l  i s  b r o k e n  o f f .  
B u t  i t  was h e l d  t h a t  t h i s  p r o v i s i o n  l i k e  many o t h e r s  i n  t h e  
D ham m atha ts  I s  a r c h a i c  and  o b s o l e t e ,  and no l o n g e r  o u g h t  t o  
be fo l low ed®  . I n  su ch  c a s e s ,  e v e n  i f  t h e  p a r e n t s ,  a s  h e r e ,  
h a d  p r o m is e d  t o  r e t u r n  d o u b le  t h e  v a l u e ,  o f  th e  p r e s e n t s ,  t h e  
c o u r t s  s h o u ld  a p p l y  s e c t i o n  7k o f  t h e  c o n t r a c t  A ct  and  g r a n t  
r e a s o n a b l e  c o m p e n s a t i o n ,  n o t  e x c e e d i n g  t h e  p e n a l t y  s t i p u l a t e d  
for®
( v )  The lie a s u r  e o f  Damage s.,*
I t  h a s  b e e n  p o i n t e d  o u t  above t h a t  a n  a c t i o n  f o r  dam ages 
f o r  b r e a c h  o f  a  p ro m is e  l i e s  a g a i n s t  t h e  p a r t y  a t  f a u l t ,  
i r r e s p e c t i v e  o f  sex* I n  Ma Hgweg Y in  v .  Maung Po .Taw (1 7 9 )  
t h e  s u i t  f o r  dam ages  b r o u g h t  by t h e  man was d i s m i s s e d  by 
P a r l e t t , J®, on  th e  g r o u n d s  t h a t  t h e r e  was no e v i d e n c e  o f
( 1 7 7 )  ( 1 9 3 3 )  11 R a n .  11+3 .
( 1 7 8 )  D i g e s t ,  V o l .  I I ,  s e c t i o n .  78-.
“I f  a  d a u g h t e r  i s  g i v e n  I n  m a r r i a g e  iio a  man o t h e r  t h a n  
t h e  s u i t o r  f o r  h e r  h a n d  who h a s  g i v e n  b r i d a l  p r e s e n t s  
and s e r v e d  i n  h e r  p a r e n t s '  h o u s e ,  d o u b le  t h e  p r e s e n t s  
g i v e n  b y  t h e  l a t t e r  s h a l l  be r e s t o r e d  t o  them  (M&ntissika) 
I f  t h e  p a r e n t s  g i v e  t h e i r ' d a u g h t e r  i n  m a r r i a g e  t o  one 
man a f t e r  h a v i n g  a c c e p t e d  b r i d a l  p r e s e n t s  f ro m  a n o t h e r ,  
t h e y  s h a l l  r e s t o r e  d o u b le  su ch  p r e s e n t s  ( M a n u s s i k a )«
( 1 7 9 ) (191*0 7 B . L . T .  I k .
2 6 3 .
a c t u a l  l o s s ,  t h a t  t h e r e  was n o t h i n g  on  t h e  r e c o r d s  t o  i n d i c a t e  
t h a t  t h e  p l a i n t i f f  h ad  s u f f e r e d  any i n j u r y  t o  h i s  s o c i a l  
s t a n d i n g  o r  r e p u t a t i o n ,  and  t h a t  t h e  mere f a c t  t h a t  t h e  man 
became th e  b u t t  o f  h i s  a c q u a i n t a n c e s 1 j e s t s  o r  h ad  e x p e r i e n c e d  
a f e e l i n g  o f  shame, d i d  n o t  c o n s t i t u t e  an y  i n j u r y  f o r  w h ic h  
dam ages  c o u l d  be awarded®
I t  i s  s u b m i t t e d  t h a t  t h e  r e a s o n s  g i v e n  by  h i s  L o r d s h i p  
f o r  d i s m i s s i n g  t h e  s u i t  were  i n s u f f i c i e n t  and  t h a t  dam ages 
s h o u ld  h a v e  b e e n  a w a rd e d .  U May Oung s a i d ,  “The B u d d h i s t  Law 
c o n t e m p l a t e s  t h a t  damages s h o u l d  be aw a rd e d  i r r e s p e c t i v e  o f  
t h e  c o n s i d e r a t i o n s  s e t  o u t  i n  Ha Ngwe Y i n ' s  c a s e ,  n o t  n e c e s s a ­
r i l y  a s  a s o l a t i u m  t o  t h e  p l a i n t i f f  b u t  r a t h e r  i n  t h e  n a t u r e  
o f  a p e n a l t y  o n  t h e  f i c k l e  d e f e n d a n t * .  An a n a l o g y  e x i s t s  i n  
t h e  i n j u r i a  s i n e  damno p r o v i d e d  f o r  i n  t h e  l a w  o f  T o r t s ® " ( l 8 0 ) 
I t  i s  much e a s i e r  t o  a s s e s s  damage i n  a s u i t  i n s t i t u t e d  
by  a woman® Damages aw ard ed  f o r  t h e  b r e a c h  o f  p ro m is e  t o  
m a r r y  f o rm  a n  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  o f  damages i n  a n  
a c t i o n  on  b r e a c h  o f  c o n t r a c t  where  su ch  dam ages  a r e  l i m i t e d  t o  
t h e  c o n s e q u e n c e s  o f  t h e  b r e a c h  alone® I n  t h e  f o r m e r  c a s e  t h e  
dam ages  a r e  aw a rd ed  n o t  by way o f  p u n i s h m e n t  b u t  by way o f  a n  
i n d e m n i t y  t o  t h e  i n j u r e d  p a r t y  f o r  t h e  l o s s  she  h a s  s u s t a i n e d ' -  
and  em b race  c o m p e n s a t i o n  f o r  I n j u r i e s  t o  t h e  f e e l i n g s ,  a f f e c ­
t i o n s ,  wounded p r i d e  a s  w e l l  a s  f o r  t h e  - lo s s  o f  m a r r i a g e ,  and  
t h e  s e n t i m e n t a l  dam ages ,  su c h  a s  f o r  t h e  w a s t e d  y e a r s *  ( 1 8 1 )
( 1 80) L e a d i ng C a s e s  on  B u d d h l s t J j a w ,
( 1 8 1 ) Frojgt  v® K n ig h t ,  ( 1 8 7 2 )  L .R .  7 Ex* 1 1 1 ;  S m i th  v .  Wopd.fine. 
( 1 8 5 7 )  ISBNS o6 0 ,  6 o7 5 A . C . D u t t ,  The I n d i a n  Con t r a c t  A c t , 
568* , “  —  ^
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The dam ages  v a r y  w i t h  t h e  w e a l t h  o f  th e  d e f e n d a n t  ( 1 8 2 ) .  A l l  
t h e s e  f a c t o r s  a r e  a l l o w e d  t o  he r e c k o n e d  i n  t h e  a s s e s s m e n t  
o f  t h e  dam ages  i n  E n g l i s h  Law and t h e  same p r i n c i p l e  i s  
a d o p t e d  i n  Burm ese  B u d d h i s t  Law, a s  w i l l  he s e e n  b e lo w .
T h u s ,  I t  was h e l d  i n  Maung E£ m a ins  v .  Ma Pwa Me ( 1 8 3 ) and 
Ha ,Ngwe H,alng v .  Tim, Ya ( 18k )  t h a t  b e s i d e s  o r d i n a r y  damages 
t o  c o v e r  any  l o s s  s u s t a i n e d  by h e r  t h r o u g h  making p r e p a r a t i o n s  
f o r  t h e  m a r r i a g e ,  s p e c i a l  dam ages  s h o u l d  a l s o  be aw arded
p l a cvs ahertcl by tfie,
t a k i n g  I n t o  c o n s i d e r a t i o n  t h e  s o c i a l  p o s i t i o n  o f  t h e  Ade f e n d  a n t ' s  
c o n d u c t  t o w a r d s  h e r ,  i n c l u d i n g  s e d u c t i o n  w h ic h  may be t a k e n  
a s  a n  a g g r a v a t i n g  c i r c u m s t a n c e .
I n  Maung Yaung Gyi v .  Ma Thaw ( 1 8 ? )  i t  was h e l d  t h a t  a n
a c t i o n  f o r  b r e a c h  o f  p ro m is e  o f  m a r r i a g e  i s  one w h ic h  i s  b a s e d  
upon  t h e  h y p o t h e s i s  o f  a b r o k e n  c o n t r a c t ,  y e t  i s  a t t e n d e d  
w i t h  some s p e c i a l  c o n s e q u e n c e s  o f  a peirsohaU wrong and  I n  
w h ic h  dam ages  may be g i v e n  o f  a  v i n d i c a t i v e  an d  u n c e r t a i n  k ind- , ,  
n o t  m e r e l y  t o  r e p a y  t h e  p l a i n t i f f  f o r  t e m p o r a l  l o s s ,  b u t  t o  
p u n i s h  t h e  d e f e n d a n t  i n  a n  e x e m p la ry  m an n e r ;  t h a t  t h e  w e a l t h  
and s o c i a l  p o s i t i o n  o f  t h e  d e f e n d a n t  may be c o n s i d e r e d  a s  t h e s e  
i n d i c a t e  t h e  l o s s  s u s t a i n e d  by  t h e  b r e a c h  o f  c o n t r a c t ,  a n d  
t h a t  s e d u c t i o n  i s  an  e l e m e n t  t o  be c o n s i d e r e d  I n  c o n n e c t i o n  
w i t h  t h e  m e a s u re  o f  damages* I t  i s  s u b m i t t e d  t h a t  t h e  p r i n c i p l e  
f o r  a s s e s s i n g  dam ages l a i d  down I n  t h i s  c a s e  i s  r e a s o n a b l e  and 
a c c u r a t e  ®
(182)  B e r r y  v .  Da...Gos t a , ( 1866) L .B .  I . C . P .  331;  
H i d l d n g t o n  v /  L o r i n g ,  (1880) 6 Q .B.D . 190.
( 1 8 3 ) ( 1 8 9 1 ) S ® 533°  (1 8 k )  ( 1 9 2 0 ) 13 E . B . L . T .  6
(1 8 5 )  ( 1 9 0 2 )  8 B .L .R .  32k .
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The a c t i o n  t o  r e c o v e r  damages i n  a b r e a c h  o f  c o n t r a c t  
o f  m a r r i a g e  c a n n o t  be b r o u g h t  by o r  a g a i n s t  e x e c u t o r s  o r  
a d m i n i s t r a t o r s  o f  a d e c e a s e d  p ro m is e e  o r  p r o m i s s o r  on  th e  
p r i n c i p l e  e x p r e s s e d  i n  maxim 1 a c t i o  p e r s o n a l i s  m o r i t n r  cum 
p e r s o n a 1 * The i n j u r y  I n  r e s p e c t  o f  w h ic h  dam ages  a r e  g i v e n  
i s  p e r s o n a l ,  an d  w i t h  t h e  d e a t h  o f  t h e  p r o m i s o r  a l l  c l a i m s  t o  
dam ages o f  a s e n t i m e n t a l  o r  e x e m p la ry  k i n d  c e a s e s *
9 * H a r r i a g e ' Br o k a g e  C o n t r a c t *
I t  was h e l d  i n  Haung Pyo v* My* Po Gyi (1 8 6 )  t h a t  a n
a g r e e m e n t  t o  g i v e  a r e w a r d  t o  a n o t h e r  i n  c o n s i d e r a t i o n  o f  h i s  
n e g o t i a t i n g  a m a r r i a g e  w i t h  a t h i r d  p e r s o n  i s  o p p o se d  t o  
p u b l i c  p o l i c y ,  w i t h i n  t h e  m ean ing  o f  sec* 23 o f  t h e  C o n t r a c t  ■ 
A ct  1 8 7 2 ,  and  s h o u l d  n o t ,  t h e r e f o r e ,  be e n f o r c e d .
1 6 .  S e d u c t i o n .
P r o f e s s o r  G l e d h i l l  s a i d  on  t h i s  s u b j e c t  ( 1 8 7 ) , “ s e d u c t i o n ^  
o n  th e  o t h e r  h a n d  h a d  n o t h i n g  t o  do w i t h  m a r r i a g e .  So t h e  
Burmese Law, w h ic h  -might hav e  aw arded  t h e  c o m p e n s a t i o n  said 
t h e r e b y  r e h a b i l i t a t e d  h e r  i n  p u b l i c  e s t i m a t i o n ,  d i d  n o t  a p p l y . 11 
T h i s  s t a t e m e n t  I s  t r u e  be c a u s e  110 d o u b t  was e v e r  e x p r e  s s e d  by 
t h e  c o u r t s  t h a t  s e d u c t i o n  u n a c co m p a n ie d  by a  p ro m is e  t o  m a r ry  
i s  n o t  a q u e s t i o n  r e g a r d i n g  m a r r i a g e  w i t h i n  t h e  meaning  o f  
s e c t i o n  13  o f  t h e  Burma Laws A c t ,  1 8 9 8 , and  h en c e  t h e  c a s e
( 1 8 6 ) ( 1 9 1 8 ) 3 U .B .H .  ( 1 9 1 7 - 2 0 )  119°
(1 8 7 )  Burme Law i n  t h e  1 9 t h  C e n t u r y , w i t h  s p e c i a l  r e f e r e n ce  
toH3de_ p o s i t i o n  o f  _ women  ^3 0 *
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m u s t  be d e c i d e d  a c c o r d i n g  t o  j u s t i c e ,  e q u i t y  and  good 
c o n s c i e n c e  ( 1 8 8 ) .  I t  was a c c o r d i n g l y  h e l d  b o t h  i n  U pper  and 
Lower Burma C o u r t s  t h a t  where  t h e r e  i s  no p r o m is e  t o  m a r r y ,  a  
woman c a n n o t  r e c o v e r  damages f o r  s e d u c t i o n  r e s u l t i n g  i n  
p r e  gn an c y  ( 1 8 9 )*
The e a r l i e s t  c a s e  on  t h i s  p o i n t  was M i lK ln  v® Nga My i n  Gyi
( 1 9 0 ) w h e r e i n  t h e  o n l y  f o u n d a t i o n  f o r  t h e  a c t i o n  was t h a t  t h e  
p l a i n t i f f  by h e r  own c o n s e n t ,  c o h a b i t e d  w i t h  t h e  d e f e n d a n t  and 
so became p reg n an t®  J a r d i n e ,  J®, s a i d ,  “I  f a i l  e n t i r e l y  t o  
s e e  how t h e  a l l e g e d  p r e g n a n c y  c a n  be c o n s i d e r e d  a s  a c a u s e  o f  
a c t i o n *  The p l a i n t i f f  must hav e  known t h a t  i t  was p r o b a b l e  
r e s u l t  o f  t h e  c o h a b i t a t i o n  and  must be t a k e n  t o  hav e  c o n s e n t e d  
t o  i t *  B e s i d e s  t h i s  an  aw ard  o f  damages  w o u ld  e n c o u r a g e  
i m m o r a l i t y 0“ As t h e  Burmese B u d d h i s t  Law was i n a p p l i c a b l e ,  
t h e  C o u r t  d i s m i s s e d  t h e  s u i t  f o r  d am ages .
I t  i s  s a i d  by U f h a  Gywe (1 9 1 )  t h a t  t h e  s e n t i m e n t  o f  t h e s e  
t e x t s  s t i l l  e x i s t  among t h e  p e o p l e ;  t h e y  t h i n k  t h a t  i f  a man 
s e d u c e s  a  g i r l ,  e v e n  w i t h o u t  p r o m i s i n g  t o  m a r ry  h e r ,  he o u g h t  
t o  p ay  d am ages ,  u n l e s s  he  makes h e r  h i s  w i f e *  He s a i d  f u r t h e r  
t h a t  t h e  t e x t s  a r e  s t i l l  f o l l o w e d  by v i l l a g e  e l d e r s  t o  whom
( 1 8 8 ) M i .K in  v .  Kga Mgin_.Gyi. ( 1 8 8 2 ) S . J .  i S n
Ngo Po If c a l k  v .  Hi Hn_in.|an, ( 1 8 8 3 ) S . J .  2 3 5 .
( 1 8 9 ) Ml ICi£L v« Ugp, My i n  "Gy i . ( 1 8 8 2 ) S . J .  l l k s
Ifgo Po T h a i k  v® Hi H n in  Zan,  ( I 8 8 3 ) S . J .  235 ;
H a l m  v ,  Mgj Po L u , ( 1 9 0 0 )  I I  U .B .R .  ( I 897- O I )  ^ 9 9 )
Mi H l a  Waing, v .  figa ( 1 9 0 8 )  I I  U .B .R .  ( 1 9 0 7 - 0 9 )  Cis-JFS&l'
( 1 9 0 ) ( 1 8 S25 s . j .  i n .
( 1 9 1 )  Con f l i c t  o f  A u th o r i t y  i n  Budd h i s t  Law. V ol  I ,  3 8 .
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t h e  p a r t i e s  o r  t h e i r  f a m i l i e s  o f t e n  r e f e r  t h e  q u e s t i o n  o f  
dam ages  f o r  d e c i s i o n  i n  su c h  cases® The r e a l  m eaning o f  t h e  
D ham m atha ts  i s  t h a t  f o r n i c a t i o n  i s  a c r i m i n a l  o f f e n c e ,  e s p e c i a l l  
i f  t h e  woman i s  u n d e r  age ( 1 9 2 ) .  J a r  d i n e ,  J * , s a i d ,  (1 9 3 )  trSo 
f a r  a s  t h e  same a c t s  a r e  d e a l t  w i t h  i n  t h e  I n d i a n  P e n a l  C o d e , -  
we must  a p p l y  i t  and  no o t h e r  p e n a l  l a w  i n  c r i m i n a l  . j u r i s d i c ­
t ion®  S e c t i o n  366 o f  t h e  P e n a l  Code p r o t e c t s  young g i r l s  
o f  a l l  c l a s s e s .  The C r i m i n a l  P r o c e d u r e  Code g i v e s  a rem edy  
when t h e  f a t h e r  n e g l e c t s  t o  s u p p o r t  t h e  ch i ld®  I t  i s  t o  be 
p re s u m e d  t h a t  t h e s e  s t a t u t e s  have  d e a l t  w i t h  s e d u c t i o n  a s  
e f f e c t i v e l y  a s  t h e  L e g i s l a t u r e  c o n s i d e r e d  n e c e s s a r y  f o r  t h e  
g e n e r a l  p r o t e c t i o n  o f  s o c i e t y . "  I t  m ust  be rem em bered  a l s o  
t h a t  t h e  q u e s t i o n  o f  a p p l y i n g  th e  D ham m atha ts  t o  su c h  a  c a s e  
c a n  no l o n g e r  a r i s e  i n  a s  much a s  i t  i s  now s e t t l e d  l a w  t h a t  
s e d u c t i o n  p u re  an d  s im p le  i s  n o t  ! a q u e s t i o n  r e g a r d i n g  
m a r r i a g e  10 ( 19k ) .  B u t  t h e r e  i s  n o t h i n g  im m o ra l  i n  coming t o  a 
p r i v a t e  a r r a n g e m e n t  w i t h  a g i r l  t o  pay  dam ages  f o r  s e d u c t i o n  
and  r e f e r  t h e  q u e s t i o n  o f  amount t o  an  a r b i t r a t i o n  ( 1 9 5 )■
I n  Kg a Po Thail-c v .  Mi H n i n . Z an  ( 1 9 6 ) i t  .was c o n t e n d e d  t h a t
t h e  woman a l l o w e d  th e  man t o  h a v e  s e x u a l  i n t e r c o u r s e  w i t h  t h e  
k n ow ledge  o f  h e r  m o th e r  b e c a u s e  t h e  p a r t i e s  h a d  t h e  i n t e n t i o n
( 1 9 2 )  Manugye, Book 6 ,  s e c t i o n s  27 a n d . 28*
( 1 9 3 )  Kga Po T h a i k  v* Mi H n in  Z an ,  ( 1 8 8 3 ) S . J .  235 a t  237°
( 1 9 b  M i i n v r v E a  s . j .  •
(1 9 0 )  Hi i f l a  W ains  v .  f g a  K an . (1 9 0 8 )  I I  U .B .R .  ( I 907-O9 ) c i v .
Pro". 1 9 ." • .
( 1 9 6 ) ( 1 8 8 3 ) s . j .  2 3 5 .
2 6 8 .
o f  b ecom ing  h u s b a n d  and  w i f e  and d i d ,  i n  l a w ,  became h u s b a n d  
and  w i f e  by  t h e  e f f e c t  o f  t h e  p r o v i s i o n s  i n  t h e  Dhamniathat,  
t h i s  b e i n g  one o f  t h e  t h r e e  ways o f  becom ing  man and  wife® The 
C o u r t ,  h o w e v e r ,  h e l d  t h a t  i t  w ou ld  be u n n a t u r a l  t o  su p p o se  
t h a t  a n  i m p l i e d  c o n s e n t  t o  m a r ry  e x i s t s  w h e r e v e r  s e x u a l  i n t e r ­
c o u r s e  i s  p e r m i t t e d ,  and  t h a t  i t  w ould  be h i g h l y  d a n g e r o u s  
t o  a d m i t  su c h  a d o c t r i n e  f o r  i t  w ou ld  g i v e  a n  enorm ous  a d v a n t a g e  
t o  women o f  b ad  c h a r a c t e r ®  No c o u r t  w i t h  any r e s p e c t  t o  
m o r a l i t y  o r  p u b l i c  p o l i c y  c a n  a d m i t  t h a t  i f  a m o th e r  o r  o t h e r  
g u a r d i a n  a c q u i e s e s . i n  t h e  d a u g h t e r ' s  i n t e r c o u r s e  b e f o r e  m a r ­
r i a g e ,  t h e  i n t e r c o u r s e  c a u s e s ,  by mere r e p i t i t i o n ,  t h e  c o n n e c ­
t i o n  o f  t h e  p a r t i e s  t o  become a m a r r i a g e .  Such a d o c t r i n e  
w ou ld  c o n f l i c t  w i t h  t h e  t h e o r y  o f  i n h e r i t a n c e  and  w i t h  t h e  
r u l e s  a b o u t  m a r r i a g e * "
S u g g e s t  e d j tg m & d £ .
I t  i s  u n f o r t u n a t e  t h a t  t h e  g i r l  h e r s e l f  c a n n o t  m a i n t a i n  a 
s u i t  f o r  damages* T h e re  seems t o  be a t e n d e n c y  on  th e  p a r t  
o f  some t e x t  w r i t e r s  and  j u d g e s  t o  h o l d  t h a t  a  Burman B u d d h i s t  
g i r l  o u g h t  t o  b e  a l l o w e d  t o  sue f o r  dam ages  ( 1 9 7 ) °  B u t  t h e r e  
i s  no a u t h o r i t a t i v e  d e c i s i o n  y e t  t o  s u p p o r t  t h e  s a i d  t e n d e n c y *
I t  may be p o i n t e d  o u t  t h a t  i f  a v i l l a g e  g i r l  o r  b a z a a r  g i r l  
gets c o m p e n s a t i o n  f ro m  h e r  s e d u c e r ,  she i s  g e n e r a l l y  r e g a r d e d
( 1 9 7 )  U Tha Gy w e, Conf V o l  * I ,  3 8 ;
U May ©ung, L e a d in g  G a s e s  on  B u d d h i s t  h aw ® 315 
Ma Ngwe G a in g  v * Tun Y a , ( 1 9 2 0 ) 13 B . L . T * o
a s  an  h o n e s t  woman r e s t o r e d .  I t  i s  s u b m i t t e d  t h e r e f o r e ,  t h a t  
i t  i s  n o t  e a s y  t o  a c c e p t  J a r d i n e ,  J o ' s  v i e w  ( s u p r a )  when he  
s a i d  t h a t  t h e s e  s t a t u t e s  ( P e n a l  Code and C r i m i n a l  P r o c e d u r e  
Code)  h av e  d e a l t  w i t h  s e d u c t i o n  a s  e f f e c t u a l l y  a s  t h e  L e g i s l a -  
t i v e  c o n s i d e r e d  n e c e s s a r y  f o r  t h e  g e n e r a l  p r o t e c t i o n  o f  
s o c ie ty ®
I n  E n g l i s h  Law an  a c t i o n  f o r  s e d u c t i o n  l i e s  i f  t h e  g i r l  ‘ 
I s  i m p r e g n a t e d ,  b u t  o n l y  a t  t h e  s u i t  o f  t h e  f a th e r ®  The a c t i o n  
i s  a  d e v e lo p m e n t  o f  t h e  a c t i o n  t o  r e c o v e r  dam ages  f o r  t h e  l o s s  
o f  t h e  s e r v i c e  o f  a s e r v a n t ,  and  c a n n o t  s u c c e e d  u n l e s s  t h e  
f a t h e r  c a n  p ro v e  t h a t  t h e  d a u g h t e r  d i d  h im  s l i g h t  s e r v i c e  
l i k e  making  tea® B u t  t h e  damages aw a rd ed  may be p u n i t i v e  and 
n o t  r e s t r i c t e d  t o  t h e  v a l u e  o f  t h e  l o s t  s e r v i c e s  ( 1 9 8 ) .  
B l a c k b u r n ,  J* s a i d ,  ( 1 9 9 )  11I n  fo rm  t h e  a c t i o n  I s  by t h e  m a s t e r ,  
h a v i n g  a  r i g h t  t o  t h e  s e r v i c e s  o f  a s e r v a n t ,  and  h a v i n g  l o s t  
t h e  b e n e f i t  o f  t h e s e  s e r v i c e s  by r e a s o n  o f  t h e  w r o n g f u l  a c t  
o f  t h e  d e f e n d a n t ;  b u t  t h o u g h  i n  fo rm  t h i s  i s  t h e  n a t u r e  o f  
t h e  a c t i o n ,  t h e  damages by l o s s  o f  s e x v i c e  i s  i n  r e a l i t y  m e r e ly  
n o m in a l ;  and  so l o n g  a s  L o rd  E1 1 e n b o r o u g h ' s  t im e  * * * * * t h e  
p r a c t i c e  h a d  become e n v e t e r a t e  o f  g i v i n g  t o  t h e  p a r e n t ,  o r  
p e r s o n  i n  l o c o  p a r e n t i s ,  dam ages beyond  t h e  mere l o s s  o f  
s e r v i c e  I n  r e s p e c t  o f  t h e  l o s s  a g g r a v a t e d  by t h e  I n j u r y  t o
( 1 9 8 ) P.M. B r o m le y ,  Family .  Law* 3 2 5 °
( 1 9 9 )  lS £ E £  v .  H u t c h i n s o n , '  ( 1 8 6 8 )  3 Q .B.D. 5 9 7  a t  602 .
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t h e  p e r s o n  seduced*  I n  e f f e c t ,  t h e  dam ages  a r e  g i v e n  t o  t h e  
p l a i n t i f f  a s  s t a n d i n g  i n  t h e .  r e l a t i o n  o f  p a r e n t ,  and  t h e  a c t i o n  
h a s  a t  p r e s e n t  no r e f e r e n c e  t o  t h e  r e l a t i o n  o f  m a s t e r  and  
s e r v a n t  b ey o n d  t h e  mere t e c h n i c a l  p o i n t  o n  w h ic h  i t  i s  f o u n d e d *11 
I t  i s  s u b m i t t e d , t h e r e f o r e , t h a t  t h e  c o a r t s  i n  Burma 
s h o u ld  g iv e  t h e  g i r l  a r i g h t  o f  a c t i o n  f o r  dam ages  and f o r  
t h i s  purpose, ,  i t  d o e s  n o t  seem, ' e q u i t y ,  j u s t i c e  and  good 
c o n s c i e n c e '  r e q u i r e  u s  t o  i n t r o d u c e  i n t o  Burm ese  Law a l e g a l  
f i c t i o n  o f  t h i s  h in d *
CHAPTER VIES.
GUARDIAN'S CONSENT TO MARRIAGE
1 .  I n  t h e  c a s e  o f  t h e  B r i d e .
T h e t M a j o r i t y  A c t ,  1 8 7 5 ,  w h ic h  f i x e s  t h e  ag e  o f  m a j o r i t y  
f o r  m o s t  p u r p o s e s ,  p r o v i d e s  i n  s e c t i o n  2 t h a t  " n o t h i n g  h e r e i n  
c o n t a i n e d  s h a l l  a f f e c t  t h e  c a p a c i t y  o f  an y  p e r s o n  t o  a c t  i n  t h e  
f o l l o w i n g  m a t t e r s ,  n a m e ly ,  m a r r i a g e ,  d o w e r ,  d i v o r c e  and  
a d o p t i o n " .  F o r  a c t s  i n  la w  n o t  I n  t h e  e x c e p t e d  c a t e g o r i e s  
s e c t i o n  3 makes t h e  age  o f  m a j o r i t y  18 i n  t h e  n o r m a l  c a s e ,  b u t  
m i n o r i t y  e x t e n d s  u n t i l  t h e  c o m p l e t i o n  o f  t h e  2 1 s t  y e a r  i n  t h e  
c a s e  o f  a p e r s o n  who h a s  a g u a r d i a n  a p p o i n t e d  by a C o u r t ,  o r  
who o r  whose p r o p e r t y  i s  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t s  
o f  Wards* Hence t h e  Dham m atha ts  h a v e  t o  be r e f e r r e d  t o  f o r  t h e  
d e t e r m i n a t i o n  o f  t h e  age  o f  m a j o r i t y  f o r  t h e  p u r p o s e  o f  m a r r iag e s  
The D ham m atha ts  impose on  p a r e n t s  and  g u a r d i a n s  t h e  n e c e s s i t y  o f  
e f f e c t i n g  t h e  m a r r i a g e  o f  a m in o r  b e f o r e  t h e  c o m p l e t i o n  o f  t h e  
s i x t e e n t h ,  y e a r  t o  p r e v e n t  him o r  h e r  f a l l i n g  i n t o  s i n .  B u t  i f
t h e  p a r e n t s  o r  g u a r d i a n s  f a i l  t o  com ply  w i t h  t h i s  I n j u n c t i o n ,  I t
i s  o n l y  when a g i r l  h a s  a t t a i n e d  t h e  age  o f  tw e n t y  one y e a r s
t h a t  sh e  h a s  a r i g h t  t o  c o n t r a c t  a v a l i d  m a r r i a g e  w i t h  t h e  man
o f  h e r  c h o i c e  w i t h o u t  a  g u a r d i a n ' s  c o n s e n t  ( 1 ) .
Manugye c o n t a i n  t h i s  p a s s a g e  ( 2 ) .
"1  w i l l  now t r e a t  o f  t h e  woman,who a r e  s p o k e n  o f  i n  t h e
C D  Ma E S e i n  v .  Mg. I lia  M i n * ( 1 9 2 5 )  3 R a n . k 5 f  a t  k 6l  ( F . B . ) .
( 2 )  Manugye Book V I ,  s e c t i o n  2 8 ,
2 7 2 .
c o m m e n ta r i e s  on  t h e  s a c r e d  b o o k ss  F i r s t , a  woman t a k e n  c a r e  o f  
by h e r  m o t h e r ,  s e c o n d ,  one t a k e n  c a r e  o f  by h e r  f a th e r* ,  t h i r d a 
one by  b o t h ’, f o u r t h , ,  one by h e r b n o t h e r ;  f i f t h ,  one by h e r  e l d e s t  
s i s t e r ;  s i x t h ,  one by h e r  r e l a t i o n s 6, s e v e n t h * o n e  by h e r  f a m i l y  
and  e i g h t h  a woman p r o t e c t e d  by r e l i g i o u s  h a b i t s *  I f  c a r h e l  
k n o w led g e  be h a d  o f  an y  o f  t h e s e  e i g h t  c l a s s e s  o f  woman w i t h  
t h e i r  c o n s e n t ,  t h e r e  i s  no p u n i s h m e n t  i n  f u t u r e  s t a t e *  I f  t h e  
p e r s o n  u n d e r  whose c a r e  t h e y  b e ,  s h a l l  n o t  g i v e  c o n s e n t ,  t h e y  
s h a l l  n o t  be c l a i m e d  a s a w i f e .  Why i s  t h i s ?  -  b e c a u s e  t h e i r  
p r o t e c t o r  i s  n o t  w il l ing* ,*®As r e g a r d s  t h e  e i g h t  women above  
n o t e d  i f  t h e i r  p r o t e c t o r  do n o t  g i v e  them  i n  m a r r i a g e  t o  a 
p r o p e r  p e r s o n ,  an d  t h e y  s h a l l .w i l l i n g l y  h a v e  c o n n e c t i o n  w i t h  a 
young  m a n , p r o v i d e d  t h e y  a r e  ab o v e  t w e n t y  y e a r s  o f  a g e ,  l e t  t h e m ;  
h av e  a r i g h t  t o - l i v e  w i t h  t h e  man o f  t h e i r  choice® Why I s  t h i s ? -  
b e c a u s e  t h e i r  p r o t e c t o r  w a tc h e d  them  w i t h o u t  r e g a r d  t o  t h e i r  
d e s i r e s " .  '
S i m i l a r l y ,  a p a s s a g e  may be q u o t e d  f ro m  t h e  R a j a b a l a  w h ic h  
r u n s  a s  f o l l o w s  ( 3 ) s
" A f t e r  h e r  a t t a i n i n g  t h e  age  o f  t w e n t y  y e a r s  a woman may 
m a r ry  a man o f  h e r  c h o i c e  a l t h o u g h  h e r  g u a r d i a n s  may n o t  a p p r o v e  
o f  t h e  m a r r i a g e " .  The r e a s o n  i s  t h a t  h e r  g u a r d i a n s  d i d  n o t  g i v e  
h e r  i n  m a r r i a g e  when she  a r r i v e d  a t  t h e  m a r r i a g e a b l e  a g e ?
R o b i n s o n ,  C . J . , s a i d ,  ( k )  " H a v i n g  r e g a r d  t o  t h e s e
( 3 )  s e c t i o n  3 3 >
Kinwun M i n g i ' s  D i g e s t ,  Volume I I .  Ue-et-ien* 1 2 6 .
( k )  Ma E S e i n  v* Mg. H la  M in , ( 1 9 2 5 )  3 R a n .  h 5 5  a t  k 6l  ( F . B . ) .
p r o v i s i o n s  and  h a v i n g  r e g a r d  t o  t h e  p o s i t i o n  a c c o r d e d , t o  p a r e n t s
%
and  g u a r d i a n s  w i t h  r e f e i ’ence '  t o  c o n t r o l  over.^ c h i l d r e n ,
e s p e c i a l l y  i n  t h e  m a t t e r  o f  t h e i r  m a r r i a g e ,  t h e r e  c a n ,  i n  my
o p i n i o n ,  he no d o u b t  t h a t  no m ino r  g i r l  u n d e r  t h e  ag e  o f  t w e n t y
y e a r s  o f  age  c a n  c o n t r a c t  a v a l i d  m a r r i a g e  w i t h o u t  t h e  c o n s e n t
o r  a g a i n s t  t h e l w i l l  o f  h e r  p a r e n t s  o r  g u a r d i a n s ,  o r  o f  t h e
r  eSafe i m  u n d e r  whose p r o t e c t i o n  she  i s  l i v i n g *
Up t o  t h e  age  o f  t w e n t y  y e a r s " a  g i r l  c a n  o n l y  be m a r r i e d  ’
w i t h  t h e . c o n s e n t  o f  h e r  p a r e n t s  o r  g u a r d i a n s  a s  w e l l  a s  t h a t  o f
h e r  own, T h e r e  c a n  e v i d e n t l y  be no v a l i d  m a r r i a g e  w i t h  a g i r l
c
u n d e r  s i x t e e n  y e a r s  o f  age  w i t h o u t  h e r  p a r e n t ! s o r  g u a r d i a n ' s x  
t h o u g h  she  may be a  c o n s e n t i n g  p a r t y .  E lo p e m e n t  w i t h  a  g i r l  
u n d e r  s i x t e e n  y e a r s  o f  age  e x p o s e s  h e r  s e d u c e r  t o  a c r i m i n a l  
p r o s e c u t i o n  u n d e r  s e c t i o n  3 66 ,  I n d i a n  P e n a l  Code ( K i d n a p p i n g . o r  
a b d u c t i n g  a woman w i t h  i n t e n t  t h a t  sh e  s h o u l d  be s e d u c e d )  and  
J a r d i n e  J . , r e l l e d d o n  Manugye Book ¥ 1 ,  s e c t i o n  2 1 ,  22 and  2 3 ,  
and  t h e  Wunnana,  s e c t i o n s  133 and  13h a s  a u t h o r i t i e s  ( 5 )*
Once,  h o w e v e r ,  a m in o r  g i r l  h a s  b e e n  m a r r i e d  she  becomes 
e m a n c i p a t e d  f ro m  p a r e n t a l  c o n t r o l  ( 6 ) ,  and  i t  w ou ld  a p p e a r ,  
t h e r e f o r e ,  t h a t  a woman u n d e r  t h e  age  o f  t w e n t y  y e a r s  may, i f  a
( 5 )  2^1* v .  h g a  Ne U, (1 8 8 3 )  S . J .  2 0 2 ;
Chan T o o n ' s  B u d d h i s t  Law 28 -  2 9 ;
S e c t i o n s  2 1 , 2 2 , 2 3  o f  Manugye, Book V I ,  p r o v i d e  t h e  c a s e  
w here  p a r e n t s  a r e  empowered t o  c a u s e  t h e  s e p a r a t i o n  o f  t h e i r  
d a u g h t e r  f r o m  a h u s b a n d  who t o o k  h e r  w i t h o u t  t h e i r  c o n s e n t ,
( 6 ) Mg. My a t  Tha v .  Ma Thon,  (1 8 9 3 )  I I  U.B-.R. ( 1 8 9 2 - 6 )  •200;
Ma E S e i n  v .  Mg. HI a Min,  ( 1 9 2 ? )  3 Han.
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widow, o r  i f  sh e  h a s  b e e n  a p a r t y  t o  a m a r r i a g e  w h ich  h a s  b e e n  
d i s s o l v e d ,  m a r r y  a g a i n ‘w i t h o u t  f i r s t  o b t a i n i n g  t h e  c o n s e n t  o f  
h e r  p a r e n t s  o r  g u a r d i a n s . '
Manugye D ham m atha ts  c o n t a i n  t h e  f o l l o x m i g  p a s s a g e  ( 7 ) .
nA young woman who h a s  n e v e r  h a d  a  h u s b a n d  h a s  no r i g h t  t o  
t a k e  one w i t h o u t  t h e  c o n s e n t  o f  h e r  p a r e n t s  o r  g u a r d i a n s ;  b u t  
i f  hhe  be a widow, o r  d i v o r c e d  f ro m  h e r  h u s b a n d ,  and  she  m a r ry  
t h e  man o f  h e r  c h o i c e ,  h e r  p a r e n t s ,  g u a r d i a n s ,  o r  r e l a t i v e s  
h av e  no r i g h t . t o  i n t e r f e r e  t o . p r e v e n t  i t ;  l e t  t h e  woman who h a s  
a l r e a d y  h ad  a h u s b a n d  t a k e  t h e  man o f  h e r  c h o i c e ” . T h e re  i s  
n o t h i n g  i n  t h i s  t e x t  im p o s in g  any  l i m i t  on  i t s  a p p l i c a b i l i t y  on  
g r o u n d s  o f  i n f a n c y .
Manugye ( 8 )  a l s o  a l l o w s  a young woman t o  c o n t r a c t  a  v a l i d  
m a r r i a g e  w i t h o u t  t h e  c o n s e n t  o f  h e r  p a r e n t s ,  e v e n  when s h e . i s  
u n d e r  a g e ,  by  e l o p i n g  t h r e u .  t i m e s , t h e  r e a s o n  g i v e n ,  b e i n g  t h a t  
t h e  p a r e n t s  a r e  u n a b l e  t o  c o n t r o l  h e r .
' ' I n  c a s e s  w here  a young woman h a s  b e e n  r e t u r n e d  t h r e e  t i m e s  
no a c t i o n  w i l l  be  a g a i n s t  t h e  young man o r  h i s  p a r e n t s .  Why i s  
t h i s ?  -  b e c a u s e  t h e  'O w n e r s ’ o f  t h e  d a u g h t e r  c o u l d  n o t  c o n t r o l  
h e r ” .
S i r  J o h n  J a r  d i n e  a , i n  h i s  n o t e s  on B u d d h i s t  Law s a i d ,  n I  
w o u ld  h a z a r d  a n . o p i n i o n  t h a t  t h e  p r o c e d u r e  by e lop& m ent may, i n
BI nm.ni «■ m I 11 I- n i l  I n  r        1 — 1. r.., IM I [ , [i n~|-.||rriTW--HTl---ITTTlWHTl —
( ? )  Book V I ,  S e c t i o n  3 0 .
( 8 )  Book V I ,  S e c t i o n  2 3 .
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t h e  o l d  s o c i e t y  h a v e  b e e n  t h e  b e s t  way o f  a l l o w i n g  t h e  g i r l  t o  
e x h i b i t  a  d e l i b e r a t e  c h o i c e 5 • t h e r e  b e i n g  no g e n e r a l  u s e  o f  
C o u r t s  o r  w r i t i n g s ,  and  l e s s  r e g a r d  f o r  c h a s t i t y  t h a n  now. I t  ' 
i s  i m p o r t a n t  t o  n o t i c e  t h a t . s u c h  c h o i c e  was a l l o w e d  i n  a n  age 
when m a n y 'o f  t h e  w iv e s  w ere  r e a l l y  owned, i . e .  w ere  s l a v e s .  I t  
i s  d i f f i c u l t  t o  c o n t r o l  s u c h  a p r o c e d u r e  i n  t h e  p r e s e n t  t i m e j  
b u t  i f  t h e  C o u r t s  s h u t  up t h e  r e l i e f  by e l o p e m e n t ,  t h e y  m u s t ; ' 1
e i t h e r  a l l o w  some o t h e r  means o f  e x p r e s s i n g  d e l i b e r a t e
I n t e n t i o n ,  o r  l e a v e  t h e  g i r l  i n  a w o rse  p o s i t i o n  t h a n  g i r l s  
e n j o y e d  i n  a more b a r b a r i o u s  a g e ” , ( 9 ) .  I t  was s a i d , b y  Adamson, 
J . ,  i n  K ing  E m pero r  v .  Nga Ni Ta* t h a t  t h e  p r o v i s i o n  o f  t h e  
D ham m atha ts  a s  r e g a r d s  t h e s e  t h r e e  e l o p e m e n t  i s  o b s o l e t e  and  
w o u ld  n o t  r e c e i v e  c o u n t e n a n c e  a t  t h e  p r e s e n t  d ay  ( 1 0 ) .
2* I n  t h e  c a s e  o f  t h e  B r i d e g r o o m .
Manugye s a y s  t h a t  i f  a young  man and  a young  woman have  
c l a n d e s t i n e  i n t e r - c o u r s e  t h e  p a r e n t s  o f  t h e  f o r m e r  a r e  n o t  
a t  l i b e r t y  t o  w i t h o l d  t h e i r  c o n s e n t  t o  t h e i r  m a r r i a g e  ( 1 1 ) .
From t h i s  i t  seem s a t  t h e  f i r s t  s i g h t  t h a t  t h e  c o n s e n t  o f  t h e  
p a r e n t s  o f  a young  man i s  a n e c e s s i t y  f o r  t h e  v a l i d i t y  o f  h i s  
m a r r i a g e .  B u t  t h i s  r u l e  o f  Manugye i s  more o f  a m o r a l  p r e c e p t  
t h a n  a p o s i t i v e  r u l e  o f  l a w ,  (12).-  Though t h e  Dhammathats
( 9 )  J a r d i n e ’fe n o t e s on  B u d d h i s t  Law. Page h ,  5- P a r t  I  f . 2 1 .
( 1 0 )  K ing  E m p e r o r "  ..Nga  f i  T a ~ ( 1 9 0 3 ) I  U.B .R .  ( 1 9 0 2 -3  ) P e n a l  Code 1$  
, ( l i )  D i g e s t ,  vo lum e I I  s e c t i o n  l*+9.
( 1 2 )  S . C . L a h i r i ,  Burmese  B u d d h i s t  Law, 2 9 .
fo rm e d  t h e  m a r r i a g e  o f  a g i r l  b e lo w  t w e n t y  w i t h o u t  t h e  c o n s e n t  
o f  h e r  p a r e n t s ,  t h e r e  i s  no c o r r e s p o n d i n g  r u l e  a p p l i c a b l e  t o  a 
b o y .  I t  w ou ld  a p p e a r  t h a t  a . y o u n g  man may c o n t r a c t  a v a l i d  
m a r r i a g e  a t  any  age  p r o v i d e d ,  o f  c o u r s e ,  t h a t  he I s  p h y s i c a l l y  
c o m p e t e n t  t o  e n t e r  t h e  m a r r i e d  s t a t e . /  ;
I n  1 9 1 8 ,  t h e ; J u d i c i a l  c o m m i s s i o n e r ' s  C o u r t  o f  Upper  Burma 
e x p r e s s e d  t h e  f o l l o w i n g  v ie w  ( 1 3 ) :  '
"The D ham m atha ts  s a y  i n  so many w o rd s  t h a t  c h i l d r e n  s h o u l d  
be m a r r i e d  a s  s o o n  a s  t h e y  a r e  o f  age  t o  m a r r y ,  and  t h e  
i n f e r e n c e  i n  my o p i n i o n  s h o u l d  be d raw n  f ro m  t h e i r  o m i s s i o n  t o  /  
p r e s c r i b e  a l i m i t  o f  age  b e lo w  w h ic h  a  y o u t h  o f  m a r r i a g e a b l e  age  
c a n n o t  marrjr  w i t h o u t  h i s  p a r e n t s  c o n s e n t  i s  t h a t  t h e r e  i s  
p r a c t i c a l l y  no s u c h  l i m i t .  I f  a g i r l  i s  r e l e a s e d  f ro m  p a r e n t a l  
c o n t r o l  i n  m a t t e r s  o f  m a r r i a g e ,  a t  t h e  ag e  o f  t w e n t y ,  i t  seems 
r e a s o n a b l e  t o  s u p p o s e  t h a t  a  y o u t h  who i s  o r d i n a r i l y  much l e s s  
u n d e r  c o n t r o l  s h o u l d  be r e l e a s e d  much e a r l i e r ,  and  t h e r e  c a n  be 
no d o u b t  t h a t  a s  a  m a t t e r  o f  f a c t  Burmese B u d d h i s t  boys  who are,:  
o f  age  t o  m a r r y  do h a b i t u a l l y  m a r ry  t h e  g i r l  o f  t h e i r  c h o i c e s  
w i t h o u t  any  r e g a r d  t o  t h e i r  p a r e n t s  w i s h e s .  I  f i n d  t h e r e f o r e  
t h a t  t h e r e  i s  n o t h i n g  I n  Burmese B u d d h i s t  Law t o  p r e v e n t  a  / 
y o u t h  f ro m  c o n t r a c t i n g  a v a l i d  m a r r i a g e  w i t h o u t  h i s  p a r e n t s  
c o n s e n t  a t  any  t im e  a f t e r  he i s  p h y s i c a l l y  c o m p e t e n t  f o r  
m a r r i a g e " .  ■ .1 ,
T h e re  i s ,  h o w e v e r ,  a somewhat o b s c u r e  p a s s a g e  i n  Manugye,
( 1 3 )  Mg. N y e ln  v .  Ma Myifa, ( 1 9 1 8 )  3 U .B .R .  75.  .
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( l h ) ,  w h ic h  d e s c r i b e s  t h e  l a w  a p p l i c a b l e  when a young man an d  
woman i n d u l g e  i n  c l a n d e s t i n e  i n t e r c o u r s e .
" I f  t h e y  be o f  t h e  same £a#ilii]Lg and  c o n s e n t i n g ,  l e t  them 
become man and  w i f e .  I f  t h e  woman 's  p a r e n t s  do n o t  a p p ro v e  o f  
t h e  man, l e t  them  h av e  t h e  r i g h t  t o  c a u s e  t h e i r  s e p a r a t i o n .  I f
t h e  p a r e n t s  o f  t h e  man o b j e c t  t o  t h e  m a tc h ,  t h e y  s h a l l  hav e  no
s u c h  r i g h t .  I f  he  h i m s e l f  d o es  n o t  l i k e  t h e  woman, l e t  h im  pay
t h e  p r i c e  o f  h i s  b o d y .  I f  t h e  woman d o e s  n o t  l i k e  t h e  man, l e t
h im  n o t  p a y ;  t h e r e  i s  no fejfeame".
T h i s  p a s s a g e  i s  r e f e r r e d  t o  i n  Kinwun M in g y e ' s D i g e s t  
vo lum e I I ,  s e c t i o n  l h 9 .  On t h i s  t e n u o u s  b a s i s ,  t h e  C h i e f  C o u r t  
o f  Lower Burma i n  1919? a f t e r  c o n s i d e r i n g  t h e  r e a s o n i n g  o f  t h e  
J u d i c i a l  C om m iss ion  o f  Upper  Burma i n  Mg. l y e i n ' s  c a s e  ( s u p r a )^  ■*- l f «iiW II tim  I .III I . t o w J f c n i j I I  m -i*
d i s s e n t e d  f ro m  i t  and  r u l e d  t h a t  a  Burmese B u d d h i s t  m ino r  y o u t h  
u n d e r  t w e n t y  y e a r s  o f  age  c o u l d  n o t  c o n t r a c t  a  v a l i d  m a r r i a g e  
w i t h o u t  t h e  c o n s e n t  o f  h i s  p a r e n t s  u n l e s s  he was s t e a d f a s t l y  
d e t e r m i n e d  t o  m a r r y  t h e  g i r l  o f  h i s  c h o i c e  ( 1 5 )  • T h i s  d e c i s i o n '  
i h s f a c t / f a s t e n e d  o n  a  y o u t h  u n d e r  t w e n t y ,  t h e  same d i s a b i l i t y  
a s  t h a t  im posed  on  a m a id e n  u n d e r  t w e n t y  by a s p e c i f i c  
i n j u n c t i o n  i n  a  t e x t .  T h e re  was no a u t h o r i t y  f o r  t h i s  
p r o p o s i t i o n ;  i t  was r e a l l y  ju d g e  made laxtf, and  i n  1925  t h e  
m a t t e r  was t a k e n  up  a g a i n  by t h e  Rangoon H igh  C o u r t  w h ic h  h e l d
( l h )  Manugye Book VI s e c t i o n  2 8 5 D i g e s t  Volume I I ,  s e c t i o n  l*+9* 
( 1 5 )  Tun ICyin v .  Ma Mai T i n ,  ( 1 9 1 8 )  10 L .B .R .  2 8 .
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t h a t  a Burmese B u d d h i s t  y o u t h  o f  o v e r  s i x t e e n  y e a r s  o f  ag e  ? 
c o u l d  c o n t r a c t  a  v a l i d  m a r r i a g e ,  ( 1 6 ) .  I n  1 9 2 8 ,  a p p r o v i n g  t h e  
Upper  Burma v i e w ,  t h e  Rangoon High  C o u r t  d e c l a r e d  t h a t  a Burmese 
B u d d h i s t  y o u t h  i s  c o m p e te n t  t o  c o n t r a c t  a v a l i d  m a r r i a g e  a t  any 
t im e  a f t e r  he  i s  p h y s i c a l l y  c o m p e te n t  t o  f o r  m a r r i a g e . ;  c o n s e n t  
o f  h i s  p a r e n t  o r  g u a r d i a n  i s  n o t  n e c e s s a r y  (1 7 )*  f t  i s  
s u b m i t t e d  t h a t  t h i s  v ie w  i s  c o r r e c t , a n d  i n  a c c o r d a n c e . - w i t h  t h e , . 
D h a m m ath a ts .  ■ ,
3 .  S t a t u t o r y  r e s t r i c t i o n s  on  t h e . m a r r i a g e  o f  I n f a n t s .
A l th o u g h  t h e  D hamm atha ts  l a y  down no m in im u m a g e  f o r
m a r r i a g e , t h e  P e n a l  Code ( 1 8 )  makes s e x u a l  i n t e r c o u r s e  by a man
w i t h  h i s  w i f e  u n d e r  t h e  age  o f  t h i r t e e n  y e a r s  p u n i s h a b l e  w i t h
im p r i s o n m e n t  o r  f i n e  o r  b o t h ;  t h i s  i s  a f a i r l y 5 e f f e c t i v e  ' ,
d e t e r r e n t  on  m a r r i a g e  w i t h  a  f e m a l e  u n d e r  t h i r t e e n ,  e v e n  w i t h
t h e  c o n s e n t  o f  h e r  p a r e n t s  o r  g u a r d i a n s .  . I t  i s  a l s o  t o  be no ted :
t h a t  t h e  c h i l d  M a r r i a g e  R e s t r a i n t  A c t  (XIX o f  1 9 2 9 ) im p o s es  r e -
oP t
s t r a i n t s  on  t h e  s o l e m n i s a t i o n j ^ e h i l d  m a r r i a g e s  i . e .  m a r r i a g e s  t o  
w h ic h  a  m ale  u n d e r  e i g h t e e n  o r  a  f e m a le  u n d e r  f o u r t e e n  i s  a 
p a r t y .  Bo man above  t h e  age  o f  e i g h t e e n  y e a r s  c a n  m a r ry  a 
f e m a l e  u n d e r  f o u r t e e n  y e a r s  o f  age  w i t h o u t  i n c u r r i n g  c r i m i n a l  
l i a b i l i t y .  .M o r e o v e r ,  any  p e r s o n  who p e r f o r m s ,  c o n d u c t s ,  o r  
d i r e c t s  any  c h i l d  m a r r i a g e  i s  p u n i s h a b l e  w i t h  im p r i s o n m e n t  o r
(-16) Ma B S e i n  v .  Mg. H la  M in , ( 1 9 2 5 )  h  B . L . J .  2 ^ 0 .
( 1 7 )  Mg^Thelnt^ .  Ma Saw , (1 9 2 8 )  6 R an .  3>+0. < *
( 1 8 )  S e c t i o n  375* P e n a l  Code .
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■ f in e ,  o r  w i t h  b o t h ,  u n l e s s  he p r o v e s  t h a t  he  had  no r e a s o n  t o  
b e l i e v e  t h a t  t h e  m a r r i a g e  was a c h i l d  m a r r i a g e .  U nder  s e c t i o n  
6 , w h e re  a m in o r  c o n t r a c t s  a  c h i l d  m a r r i a g e ,  any p e r s o n  h a v i n g ,  
c h a r g e  o f  t h e  m i n o r ,  w h e th e r  a s  p a r e n t  o r  g u a r d i a n  d e f a c t o  o r  
d e f u r e ,  who p r o m o te s  s u c h  m a r r i a g e s o r  a l l o w s  i t  t o - b e  
s o l e m n i z e d ,  i s  l i k e w i s e  p u n i s h a b l e  5 and  u n t i l  t h e  c o n t r a r y  i s  : 
p r o v e d ,  t h e  p e r s o n  h a v i n g  cfeacGj&of s u c h  m in o r  a t  t h e  t im e  t h e  
c h i l d  m a r r i a g e  was s o l e m n i z e d  w i l l  be p re su m e d  t o  have  
n e g l i g e n t l y  f a i l e d  t o  p r e v e n t  i t s  s o l e m n i z a t i o n .
iff S?4  i» i5
H o w e v e r ^ c l e a r  t h a t  t h e  a c t  w i l l  a p p l y  t o  a  m a r r i a g e  t o  
w h ic h  one o r  b o t h  o f  t h e  c o n t r a c t i n g  p a r t i e s  h a s  b e e n  p r e v i o u s l y  
m a r r i e d .  Ho C o u r t  c a n  t a k e  c o g i n i s a n c e  o f  a  c a s e  u n d e r  t h i s  a c t  
e x c e p t  u p o n  a c o m p l a i n t  made w i t h i n  one y e a r  f ro m  t h e  d a t e , o f  j 
s o l e m n i z a t i o n  o f  t h e  m a r r i a g e  c o m p la i n e d  o f .  T h e r e  h a s  b e e n  no | 
r e p o r t e d  ca se ,  o f  p r o s e c u t i o n  u n d e r  t h i s  A c t  a l t h o u g h  i t  h a s  been! 
i n  f o r c e  s i n c e  1929? b u t . i t  d o e s  n o t  f o l l o w  t h a t  t h e  A c t  h o l d s  
o u t  i t s  t h r e a t s  o f  p u n i s h m e n t  i n  v a i n .
N o t w i t h s t a n d i n g  t h a t  a m a r r i a g e  i n  c o n t r a v e n t i o n  o f  t h e  Act;  
c u r t a i l s  p e n a l t i e s  f o r  t h e  b r i d e g r o o m ,  i f  s u i  j u t r i s ,  f o r  t h e  
g u a r d i a n s  and  p r o m o t o r s ,  t h e  m a r r i a g e  i t s e l f  i s  n e i t h e r  v o id ,  nor! 
v o i d a b l e .  By c o n t r a s t  a  m a r r i a g e  i n  E n g l a n d ,  t o  w h ich  one p a r t y !  
i s  u n d e r  s i x t e e n  i s  v o i d ,  
b .  G uard  i a n s  f o r  H a r r  lager-. ?
N a t u r a l  G u a r d i a n s
Manugye g i v e s ,  i n  o r d e r ,  a l i s t  o f  p e r s o n s  who c a n  v a l i d l y 7 
g i v e  away a g i r l  u n d e r  tw e n t y  i n  m a r r i a g e .  They a r e s  t h e
f a t h e r ,  t h e  m o t h e r ,  b r o t h e r ,  s i s t e r ,  g u a r d i a n s  and r e l a t i o n s
( 1 9 ) .  S i r  J o h n  J a r d i n e ,  i n  h i s  n o t e s  oh  B u d d h i s t  Law ( 2 0 )  11
i
l i s t e d  a s  f o l l o w s ,  i n  o r d e r  o f  p r e f e r e n c e  5 ”w h i l e  t h e  f a t h e r  i s  
a l i v e ,  he  a lone ,  c a n  d i s p o s e  o f  h e r ;  f a i l i n g  h im ,  t h e  m o th e r ; '  
an d  f a i l i n g  b o t h  p a r e n t s ,  t h e  b r o t h e r s  and  s i s t e r s .  I f  t h e r e  
a r e  no s u c h  n e a r  r e l a t i o n s ,  o t h e r  r e l a t i o n s  h a v e  a p p a r e n t l y  a 
s i m i l a r  r i g h t  i f  t h e  g i r l  i s  a c t u a l l y  u n d e r  t h e i r  c a r e  and 
p r o t e c t i o n ,  i . e .  g r a n d f a t h e r ,  g r a n d m o t h e r ,  m a t e r n a l  a u n t s  and  
u n c l e s ,  and  p a t e r n a l  u n c l e s  and  a u n t s .  ..The G o v ern o r  o r  h e a d  o f  
t h e  .town i s  a l s o  m e n t io n e d  a s  a p r o t e c t o r .  The Dhamm atha ts  
(M anugye) d o e s  n o t  s p e c i f y  w h ich  o f  t h e s e  more d i s t a n t  r e l a t i o n s  
i s  e n t i t l e d  t o  p r i o r i t y  o f  g u a r d i a n s h i p s ;  b u t  i t s  m e a n in g ,  a s  J 
e x p r e s s e d  i n  s e c t i o n  2 8 , a p p e a r s  t o  be t h a t  t h e  p e r s o n s  a c t u a l l y !
t a k i n g  c a r e  o f  t h e  g i r l  hav e  a r i g h t  t o  c o n t r o l  h e r  m a r r i a g e ;
and  i t  m ig h t  be a r g u e d  t h a t  t h e  g u a r d i a n  a p p o i n t e d  by  t h e  C i v i l  
C o u r t  u n d e r  A c t  XL o f  1858 w ould  have  t h e  same r i g h t  a s  he i s  
s a d d l e d  w i t h  a s  much r e s p o n s i b i l i t y  a s  t h e  G o v e rn o r  o r  Head o f  
a to w n 1*.
5* G u a r d i a n s  an d  Wards A c t  1890 .  |
Under  s e c t i o n  7 o f  t h i s  C o u r t ,  a g u a r d i a n  o f  t h e  p e r s o n . o f  1 
a m in o r  may be a p p o i n t e d  by t h e  C o u r t  i f  i t  i s  s a t i s f i e d  t h a t  i t i  
i s  f o r  t h e  w e l f a r e  o f  a m i n o r .  I n  c o n s i d e r i n g  w ha t  w i l l  be f o r  ; 
t h e  w e l f a r e  o f  t h e  m i n o r ,  t h e  c o u r t  s h a l l  h av e  r e g a r d  t o  t h e  age
( 1$ )  Manugye,  Book V I ,  s e c t i o n  2 8 ; 1
D i g e s t  11 ,  s e c t i o n s  2 6 ,  71*
(2 0 )  S i r  J o h n  J a r d i n e ,  n o t e s , on  B u d d h i s t  Law, n o t e s  1 , p a r a g r a p h  12,
281 .
and  s e x  o f  t h e  m in o r  , t h e  c h a r a c t e r  and  c a p a c i t y  o f  t h e  
p r o p o s e d  g u a r d i a n  and  h i s  n e a rn e s s -  o f  k i n  t o  t h e  m i n o r ,  t h e  
w i s h e s ,  i f  a n y ,  o f  a d e c e a s e d  p a r e n t ,  and  any  e x i s t i n g  o r  
p r e v i o u s  r e l a t i o n s  o f  t h e  p r o p o s e d  g u a r d i a n  w i t h  t h e  minor '  o r  
h i s  p r o p e r t y  ( 2 1 ) .  I n  t h e  a b s e n c e  o f  any  s u i t a b l e  f r i e n d s  o r  
r e l a t i v e s  who d e s i r e  t o  be a p p o i n t e d  a s  g u a r d i a n s  o f  t h e  m i n o r , /  
t h e  D ep u ty  C o m m iss io n e r  o f  t h e  d i s t r i c t  I n  w h ic h  t h e  m ino r  
o r d i n a r i l y  r e s i d e s  may be a p p o i n t e d  by t h e  C o u r t .  When t h e r e  i s  
a d i s p u t e  u p o n  t h e  q u e s t i o n  a f f e c t i n g  t h e  w a rd s  w e l f a r e  b e tw e e n  
t h e  g u a r d i a n s  when t h e r e  a r e  more t h a n  o n e ,  and  p o s s i b l y  b e tw e e n  
t h e  g u a r d i a n  and  t h e  ward., t h e  C o u r t  may on  t h e  a p p l i c a t i o n  o f  
an y  p e r s o n  i n t e r e s t e d , ,  o r  any  one o f  t h e  g u a r d i a n s ,  o r  o f  i t s  
own m o t i o n ,  make s u c h  o r d e r s  a s  i t  may deem f i t  t o  r e g u l a t e  
t h e i r  c o n d u c t  ( 2 2 ) .
The a u t h o r i t y  o f  su c h  g u a r d i a n  c e a s e s  when t h e  ward  a t t a i n s  
t h e  age  o f  t w e n t y  one y e a r s ,  o r  on t h e  m a r r i a g e  o f  t h e  fem a le ,  
w a rd ,  e v e n ; t h o u g h  she  may n o t  h a v e - a t t a i n e d  t h e  age  o f  t w e n t y  ■ 
one y e a r s  a t  t h e  t im e  o f  h e r  m a r r i a g e ,  u n l e s s  h e r  husband-.  I n  
t h e 1 o p i n i o n  o f  t h e  C o u r t  i s  t o t a l l y  u n f i t  t o  be  t h e  g u a r d i a n  o f  
h e r  p e r s o n  ( 2 3 ) .
The d u t i e s  o f  a G u a r d i a n  c h a r g e d  w i t h  t h e  c u s t o d y  o f  t h e  
w ard  a r e  t o  l o o k  t o  t h e  l e t t e r ' s  s u p p o r t ,  h e a l t h  and  e d u c a t i o n ,
( 2 1 )  S e c t i o n  1 7 ,  G u a r d i a n s  and  Wards A c t  1 8 9 0 .
( 2 2 )  S e c t i o n  b-3, n « • « _ «
( 2 3 )  S e d t i o n h - 1 ,  »* » *? u u
an d  s u c h  o t h e r  m a t t e r s  a s  t h e  law  t o  w h ic h  t h e  w ard  i s  s u b j e c t  
r e q u i r e s  ( 2 1*-). I t  i s  o b v i o u s  t h a t  ' s u c h  o t h e r  m a t t e r s  a s  t h e  h  
la w  t o  w h ic h  t h e  w ard  i s  s u b j e c t  r e q u i r e s 1 c o v e r  m a r r i a g e  and  
t h e r e f o r e  s u c h  g u a r d i a n  c a n  c o n s e n t  t o  t h e  m a r r i a g e  o f  h i s  w a r d ,  
w here  c o n s e n t  i s  n e c e s s a r y .
S t a t e  O f f i c i a l s  a s  G uard i a n s .
A c c o r d in g  t o  t h e  t e x t s ,  t h e  G o v e r n o r s  and  m a g i s t r a t e s ,  
a c t i n g  a s  g u a r d i a n s ,  c o u l d  g i v e  g i r l s  I n  m a r r i a g e  i n  o l d e n  d a y s  
( 2 §>), b u t  t h e r e  i s  no r e c o r d  o f  t h i s  e v e r  b e i n g  d o n e ,  so 
p r e s u m a b l y  t h e  p r a c t i s e  i s  o b s o l e t e .  ...
" I f  a d a u g h t e r  i s  g i v e n  i n  m a r r i a g e  t o  a man by t h e  m o t h e r ,  
e l d e r  s i s t e r ,  b r o t h e r ,  g r a n d p a r e n t s ,  m a t e r n a l  a u n t s ,  p a t e r n a l  
u n c l e s ,  m o t h e r ' s  e l d e r  b r o t h e r ,  f a t h e r ' s  e l d e r  s i s t e r ,  g o v e r n o r s  
o r  ma g i s t r a t e s  t h e  f a t h e r  s h a l l  hav e  t h e  r i g h t  t o  r e v o k e  t h e
m a r r i a g e ,  i f  he  d o e s  n o t  a p p r o v e  o f  i t ,  and  m a r ry  h e r  t o  a n o t h e r !
- j
man.
6 • D e le g  a t  i o n  b f _ J ? a r ^  .
The B ham m atha ts  ( 2 6 )  r e c o g n i s e d  d e l e g a t i o n  o f  p a r e n t a l  ] 
power i n c l u d i n g  t h e  r i g h t  t o  g i v e  a m in o r  g i r l  i n  m a r r i a g e ,  t o  ; 
t h e i r  r e l a t i o n s ,  when by r e a s o n  o f  o l d  a g e ,  d i s e a s e ,  o r  j
I n f i r m i t y ,  t h e  p a r e n t s  w ere  i n c a p a b l e  o f  e x e r c i s i n g  i t  ;
p e r s o n a l l y .  , - *
friTiVfn ' m ~H.H1' itrilTi'iJf  i—Ti^Tnft  ■ ‘i I r* 11" 11 af  11 -  i n' n 11 ii ■ m ■ | | -f *“ • ,“•* r  1 i ' r f ' " n f i ■............................................... . f  1 ir  t m  i ■" 11. t iw ii i  »nr ir^ir Mii‘iit>‘iin r ,iiipi*iim 'iiim iiT * r ii  m ifi ■wniiw niiWiTi nm ni m n i T 'i f  “r  *i
(2*0 S e c t i o n  2b .  G u a r d i a n s  and  Wards A c t  1 8 9 0 * ^
( 2 j )  D i g e s t  volume I l . S e c t i o n  71 .  1
( 2 6 ) " I I ,  , " 7 0 . ^
uTixe p a r e n t s  o r  g r a n d p a r e n t s  b e i n g  u n a b l e  t h e m s e l v e s  t o  
t h e  c a r e  o f  t h e i r  c o - h e i r s ;  t h e  l a t t e r  s h a l l  h a v e  t h e  r i g h t  t o  
g i v e  away i n  m a r r i a g e  t h e  c h i l d r e n  o r  g r a n d c h i l d r e n  so e n t r u s t e d  
and  t o  a c c e p t  t h e  p r e s e n t s  g i v e n  a t  t h e  t im e  o f  t h e i r  b e t r o t h a l .  
The p a r e n t s  s h a l l  n o t  s u b s e q u e n t l y  q u e s t i o n  s u c h  r i g h t  ( 2 7 ) * u iY1 
'K a in g z a  g o e s  f u r t h e r  and  s a y s  t h a t  i t  i s  p e r m i s s i b l e  t o  d e l e g a t e  
s u c h  a u t h o r i t y  t o  a  n e i g h b o u r  n o t  r e l a t i o n  o f  t h e  p a r e n t s  ( 2 8 ) .  
7 .  Who c a n  g iv e .  C o n s e n t?
Where b o t h  p a r e n t s  a r e  a l i v e  t h e  f a t i h e r  h a s  t h e  p r i o r  
r i g h t  t o  g i v e  h i s  d a u g h t e r  i n  m a r r i a g e ,  a n d  he m ig h t  r e v o k e  
t h e  m a r r i a g e  c o n t r a c t e d ,  w i t h  t h e  m o t h e r s  c o n s e n t  i n  h i s  a b s e n c e  
i f  he  d i s a p p r o v e s  o f  t h e  m a tc h  ( 2 9 ) .  The d e c i s i o n  i n  t h e  
f o l l o w i n g  c a s e  c i t e d  i n  t h e  M a n u ss ik a  Dhammathat i l l u s t r a t e s  
t h a t  t h e  f a t h e r ' s  r i g h t  t o  g i v e  away h i s  d a u g h t e r  i n  m a r r i a g e  i s  
s u p e r i o r  t o  t h a t  o f  t h e  m o t h e r ' s  ( 3 0 ) .
"A t r a d e r  whose b o a t  was c a p s i z e d  an d  who was t h e r e b y  
r e n d e r e d  h e l p l e s s  a s k e d  a f i s h e r m a n  t o  r e s c u e  h im ,  p r o m i s i n g  
t h a t  he  w ou ld  g i v e  h i s  d a u g h t e r  i n  m a r r i a g e .  He was r e s c u e d  
f ro m  a w a t e r y  g r a v e  by t h e  f i s h e r m a n ,  an d  i n  p u r s u a n c e  o f  h i s  
p r o m is e  he t o o k  home t h e  f i s h e r m a n  w i t h  h im .  On h i s  a r r i v a l  he  
f o u n d  t h a t  h i s  d a u g h t e r  h ad  a l r e a d y  b e e n  g i v e n  away i n  m a r r i a g e  
by h e r  m o t h e r .  B o t h  p a r e n t s  d i s p u t e d  e a c h  o t h e r ' s  r i g h t  o f  
c o n t r o l  o v e r  t h e i r  c h i l d r e n ^ a n d  w en t  b e f o r e  Manu, t h e  B i s h i .
( 2 7 )  Mania-Vannana -  D i g e s t  Volume I I ,  s e c t i o n  70
( 2 8 )  D i g e s t ,  l l ,  s e c t i o n 70 .\  1 1  J p  ^  V {  'O •
( 2 9 )  Kinwun M in g y i .  D i g e s t  Volume I I ,  s e c t i o n  69 
(30>  I b i d .
lie s a i d  t h a t  a s  t h e  m o th e r  was l i k e  t h e  s o i l  on  w h ich  c rop 's  
w ere  r a i s e d  and  t h e  f a t h e r  l i k e  t h e  t i l l e r  o f  t h e  t o i l  who 
r a i s e d  t h e  c r o p s ,  so t h e  l a t t e r  s h o u l d  h a v e  a b s o l u t e  c o n t r o l  
o v e r  t h e  c h i l d r e n .
The f o l l o w i n g  c a s e  was d e c i d e d  I n  a c c o r d a n c e  w i t h  t h e  
above  r u l e .  I n  t h e  r e i g n  o f  N a r a p a t i ,  b u i l d e r  o f  t h e  Tupayon  
p a g o d a ,  t h e  f a t h e r  o f  a  g i r l  d e s i r e d  t o  g i v e  h e r  i n  m a r r i a g e  t o  
h i s  nephew , w h i l e  h e r  m o th e r  w a n te d  h e r  f o r  h e r  nephew. B o t h  
p a r e n t s  came b e f o r e  t h e  King  f o r  t h e  s e t t l e m e n t  o f  t h e i r  
c o n t e n t i o n .  The King  c o n s i d e r e d  t h a t  a s  a s o n  p r o p e r l y  b e ­
l o n g e d  t o  t h e  f a t h e r  and  a  d a u g h t e r  t o  t h e  m o t h e r ,  t h e  l a t t e r  
s h o u l d  be f a v o u r e d .  B u t  t h e  k i n g ' s  c o u n c i l l o r s  s a i d  t h a t  when 
K ing  V e s s a n t a r a ,  t h e  Bmbryo B u ddha ,  gave  away i n  c h a r i t y  h i s  
w i f e  and  c h i l d r e n ,  i t  m u s t  be p re su m ed  t h a t  he had  c o m p le t e  
c o n t r o l  o v e r  th e m ,  and  t h a t ,  c o n s i d e r i n g  t h a t  f a c t ,  a man 
s h o u l d  be deemed t o  h av e  c o n t r o l  e v e n  o v e r  h i s  w i f e ,  l e a v e  a l o n e  
h i s  d a u g h t e r .  The k i n g  a c c o r d i n g l y  d e c i d e d  i n  f a v o u r  o f  t h e  
f a t h e r  and  t h e  n a t s  a p p l a u d e d  t h e  d e c i s i o n "  ( 3 1 )•
The r u l e  i n  t h e  o t h e r  t e x t s  i s  a l s o  t o  t h e  same e f f e c t ,  
" M a r r i a g e  w i t h  a so n  o r  d a u g h t e r  i s  v a l i d  o n l y  when h e r o r r s h e  
i s  g i v e n  i n  m a r r i a g e  by t h e  f a t h e r "  ( 3 2 ) b e c a u s e  " t h e  h u s b a n d  i s
( 3 1 )  D i g e s t  I I ,  S e c t i o n  6 9 .
( 3 2 ) Waru & W a r u l i n g a j P i ^ T i ^ i
the lo rd  and master of his. wife and c h i ld re n  even though she 
be the daughter of a king. The man or the king who i s  governed
reason  fo r  submission to  the husband's a u th o r i ty  declared  in  the 
Dhammathats i s  given in  the Manu-Vannana.
"All dea l ings  of the wife with  o the r  persons in  worldly 
m a tte rs  w ithout the knowledge and consent of her  husband cannot 
be held  to  be p roper" .  I t  may be compared to  Manu**Vmnana (3k), 
" I f  the mother gives the daughter In marriage during the absence 
of the d a u g h te r 's  f a t h e r ? and i f  the f a th e r  on h is  r e tu r n  does 
not agree to  i t ,  he has a r i g h t  to  take th a t  daughter back. In
^  f"-
s e c u la r  a f f a i r s  (6  ^  ^  3) the husband alone has the governance
of sons and daughters .  Even I f  the re  be a k in g 's  d au g h te r , the 
husband alone has a u th o r i ty  over the w ife ,  to g e th e r  w ith  sons 
and d a u g h te rs 5 th e re fo re  i t  i s  not r i g h t  to  a c t  in  secu la r  
a f f a i r s  without the husband 's  knowledge. Even i f  she be a ch ie f  
queen she has no, a u th o r i ty " .
S ec t ion  117 of Thara Shwe Myin a lso  shows the p a re n ta l  
a u th o r i ty  and the  super io r  r i g h t s  of the f a th e r  over the mother 
to  give a daughter in  marriage. The same idea appears in  the 
Manugye (35)*
by h is  wife or ch ie f  queen i s  sure to  be ru ined  (33)* Another
(33) ga ingza ,  K&si, Kandaw, Manu, & fennadhamma.
(3k) Beet ion 133 Manu \ftmnan&s
U a rd in e ,  f e t e s  on Buddhist Law. Note I I I , Page 1 2 ,  
(35) Manugye Book V I ,  se c t io n  28 .
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" L e t  h im  o n l y  t o  whom she  i s  g i v e n  by h e r .  f a t h e r ,  be  h e r  
h u s b a n d .  I f  t h e  f a t h e r  be d e a d ,  l e t  h im o n l y  t o  whom she  I s  
g i v e n  by h e r  m o th e r  be h e r  h u s b a n d " .  «
The r u l e  l a i d  down i n  t h e  K u n g y a l i n g a  i s  t h a t  i f  a  m a r r i e d  
man p u b l i c l y  c o - h a b i t s  w i t h  a  woman and  m a i n t a i n s  h e r  w i t h  t h e  
k no w led g e  o f  h e r  m o th e r  and  i f  h e r  f a t h e r  d o e s  n o t  know o f  t h e  
c o - h a b i t a t i o n , he  c a n  e x c e r c i s e  h i s  r i g h t  a s  a f a t h e r  who 
c o m p l e t e l y  c o n t r o l s  h e r  an d  t a k e  h e r  b a c k  a s  i n  t h e  c a s e  o f  a n  = 
owner r e c o v e r i n g  h i s  p r o p e r t y  g i v e n  a w a y ' s t e a l t h i l y  by one  who 
h a s  no t i t l e  t o  i t .  B u t  t h e  man s h a l l  n o t  be l i a b l e  t o  p ay  
c o m p e n s a t i o n  a p p a r e n t l y  b e c a u s e  t h e  m o th e r  c o n s e n t s  t o  t h e .  
i n t e r c o u r s e  ( 3 6 ) ,
I t  may be i n f e r r e d  f ro m  t h e  above  t e x t s  t h a t  t h e  Law l o o k s  
on  a d a u g h t e r  a s  b e i n g  a s  much t h e  r i g h t  and  p r o p e r t y  o f  t h e  , : 
f a t h e r  a s  h i s  own w e a r in g  a p p a r e l  o r  o t h e r  g o o d s .  He c a n  e v e n  j
■ 1 h -/ I
s e l l  h i s  c h i l d r e n  i n  c a s e  o f  n e c e s s i t y ,  an d  i f  t h e  p a r e n t s  
become t o o  p o o r  t o  s u p p o r t  t h e m s e l v e s ,  f i l i a l  p i e t y  w ould  induced 
t h e  c h i l d r e n  t o . s e l l  t h e m s e l v e s  i n  o r d e r  t o  p r o v i d e  t h e  means d
( 3 7 ) b e c a u s e  t h e  p a r e n t s  a r e  ow ners  o f  t h e i r  c h i l d r e n .
( 3 6 ) D i g e s t  Volume I I ,  s e c t i o n  6 9 *
(37) ¥ u n n a n a  s e c t i o n  35 and  1 7 0 .
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( 3 8 ) an d  t h e  l a t t e r  a r e  r e g a r d e d  a s  b e i n g s  owned by t h e  f o r m e r  
and  l i a b l e  t o  be s o l d .  The p r e c e p t s  o f  t h e  Dhamm athats  w ere
a l m o s t  - u n i v e r s a l l y  f o l l o w e d  i n  Upper  Burma b e f o r e  t h e
d e c l a r e d  i n  t h e  D ham m atha ts  i s  t r u e  o n l y  i n  a l i m i t e d  s e n s e  (39
I t  may be c o n c l u d e d  t h a t  t h e  f a t h e r  h a s  t h e  s u p e r i o r  r i g h t  o v e r
t h e  m o th e r  t o  g i v e  a d a u g h t e r  i n  m a r r i a g e .
( 3 8 )  Manugye Book 1 2 ,  s e c t i o n  3$
**I f  t h e  f e m a l e s  a r e  l e f t  w i t h  t h e  f a t h e r ,  and  he 
. s e l l s  th e m ,  l e t  h im  g i v e  one “h a l f  o f  t h e i r  p r i c e  t o  t h e i r  , 
m o t h e r .  I f  t h e  m o th e r  be d e a d ,  and  t h e  f a t h e r  b e i n g  i n  j 
w an t  s h a l l  s e l l  a l l  t h e  d a u g h t e r s ,  no one s h a l l  h av e  t h e  i 
r i g h t  t o  p r e v e n t  Mm h i m 5 and  I f  t h e  f a t h e r  be d e a d ,  and  > 
t h e  m o th e r  f ro m  w an t  s h a l l  s e l l  t h e  s o n s ,  110 one s h a l l  : 
h a v e  a r i g h t  t o  i n t e r f e r e .  Why i s  t h i s ?  -  b e c a u s e  t h e  ; 
p a r e n t s  a r e  t h e  owners- o f  t h e i r ,  c h i l d r e n .  I t  i s  f u r t h e r  
s a i d ,  i f  t h e  f a t h e r  t a k e  a s e c o n d  w i f e  o r  t h e  w i f e  a 
s e c o n d  h u s b a n d  and t h e  f a t h e r  s e l l s  t h e  s o n s ,  t h e  m o th e r  
s h a l l  h av e  no r i g h t  t o  i n t e r f e r e ;  o r  i f  t h e  m o th e r  s h a l l  
s e l l  t h e  d a u g h t e r s ,  t h e  f a t h e r  s h a l l  h av e  no r i g h t  t o  
i n t e r f e r e .  I f  a f t e r  t h e  f a t h e r  h a s  t a k e n  a s e c o n d  w i f e ,  o r : 
t h e  m o th e r  a  s e c o n d  h u s b a n d ,  t h e  m o th e r  s h a l l  s e l l  t h e  sons, 
o r  t h e  f a t h e r  t h e  d a u g h t e r s ,  l e t  t h e  w hole  p r i c e  o f  t h e  
s o n s  be g i v e n  t o  t h e  f a t h e r ,  and  t h e  w ho le  p r i c e  o f  t h e  
d a u g h t e r s  t o  t h e  m o t h e r .  T h i s  i s  s a i d  when t h e  f a t h e r  o r  
m o th e r  h a s  t a k e n  a s e c o n d  w i f e  o r  h u s b a n d ,  and  s e l l s  t h e  
c h i l d r e n  f ro m  some o t h e r  c a u s e  ( t h a n  w a n t ) .  When t h e  s o n  
i s  l i v i n g  w i t h  h i s  f a t h e r  o r  m o t h e r , a n d  a s t e p m o t h e r  o r  ; 
s t e p f a t h e r ,  t h e y  h a v e  no r i g h t  t o  s e l l  h im  f o r  any  p o r t i o n  : 
o f  a d e b t ,  w h ic h  h a s  b e e n  c o n t r a c t e d  by t h e  s t e p m o t h e r  o r  
s t e p f a t h e r ;  l e t  t h e  f a t h e r  o r  m o th e r  t o  whom i t  b e l o n g s
pay  i t " .  ; (;39) U- Tha-Gywe, A T r e a t i s e  on B u d d h i s t  Lawy " •
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I f  t h e  f a t h e r  i s  d e a d ,  t h e  m o t h e r 1s c o n s e n t  i s  s u f f i c i e n t .  
The f a t h e r ' s  c o n s e n t  I s  n o t  n e c e s s a r y  when t h e  c h i l d r e n  a r e  
i l l e g i t i m a t e ,  u n l e s s  he h a s  a c t u a l  c u s t o d y .  The p o s i t i o n  i s  
a l s o  t h e  same e v e n  u n d e r  t h e  G u a r d i a n  an d  Wards A ct  I 8 9 O*
Fox G . J . , in  Ma Myo and Ma , Yon v. Maung Kyan (h o ) , sa id ,  " I t  is  I
^r\Q aLottS
t h a t  t h e  l e g i s l a t u r e  i s  m os t  c a r e f u l  n o t  t o  i n t e r f e r e  
w i t h  s u c h  l a w s ,  and  i n  o t h e r  p a r t s  o f  t h e  G u a r d i a n s  and  Wards 
A c t  i t s e l f ,  e . g .  s e c t i o n  1 5 ,  c a r e  i s  t a k e n  t o  h a v e  t h e  p e r s o n a l  
l a w  o f  a m in o r  a p p l i e d .  B o th  Hindu and  Mohammedan Law p r o v i d e  
f o r  t h e  r i g h t  t o  t h e  g u a r d i a n s h i p  o f  i l l e g i t i m a t e  c h i l d r e n . '  1
Under  t h e  f o r m e r ,  a H indu f a t h e r  h a s  n o t ,  a s  a g a i n s t  t h e  m o t h e r ,  j
any  r i g h t  t o  t h e  g u a r d i a n s h i p  o f  h i s  i l l e g i t i m a t e  o f f s p r i n g .  j
. i1 . I
The Mohammedan l a w  d o e s  n o t  r e c o g n i s e  t h e  r i g h t  o f  a  p u t a t i v e  ’ 
f a t h e r  t o  t h e  g u a r d i a n s h i p  o f  t h e  p e r s o n  o r  p r o p e r t y " .  He ;
f u r t h e r  s a i d ,  " t h e  word f a t h e r  i n  c l a u s e  (to) o f  s e c t i o n  19 c a n  ? 
o n l y  a p p l y  i n  t h e  c a s e  o f  a  c h i l d  b o r n  i n  w e d lo c k  i n  v ie w  o f  t h e  : 
o t h e r  c o n s t r u c t i o n  i n v o l v i n g  a n  i n t e r f e r e n c e  w i t h  t h e  l a w s  o f  th e  
p e o p l e s  o f  I n d i a  w h ic h  c o u l d  n o t  hav e  b e e n  i n t e n d e d " .  Under 
Burm ese  B u d d h i s t  Law w here  t h e  p a r e n t s  a r e  d i v o r c e d  and  t h e  c h i l d  
u p o n  a t t a i n i n g  t h e  age  o f  d i s c r e t i o n  c h o o s e s  t o  l i v e  w i t h  t h e  !
m o t h e r ,  t h e  f a t h e r  l o s e s  h i s  c o n t r o l  o v e r  i t ,  and  w here  t h e  ■
m o th e r  h a s  r e m a r r i e d ,  t h e  s t e p f a t h e r ,  i f  he h a s  i t s  c u s t o d y ,
(ho) Ma Myo and- Ma Yon v. Mg.Kyan, (1915) 8 L .B.R.hl5 a t  h l7 .  ; j
w i l l  be p re fe r r e d  to  the n a tu r a l  f a th e r  fo r  i t s  guardianship  
( h i ) .  Fox, C .J .  and P a r l e t t , ! . ,  gave the following reasons
(1) A f a th e r  may lo se  h is  r i g h t  to  the  guard ianship  of h is  | 
c h i ld re n  when he has perm itted  another man to  m ain ta in  and 
educate them, and i t  would be d e t r im en ta l  to  the i n t e r e s t s  of 
the c h i ld re n  to  a l t e r  the manner of t h e i r  maintenance or the 
course of t h e i r  educat ion .
(2) Under Burmese Buddhist Law where, a f t e r  a d ivo rce ,  the 
c h i ld re n  on reaching years, of d i s c r e t i o n  l i v e  e n t i r e l y  w ith  one 
of the p a re n t s ,  they loose t h e i r  r i g h t  to  i n h e r i t  from the o the r  ,: 
p a r e n t s ,  and i f  the l a t t e r  a c q u i e s c e s  in  the arrangement, he
. t
f o r f e i t s  h i s  r i g h t  to claim the custody of the c h i ld re n  while 
s t i l l  minors: and ' .!
(3) Such c h i ld re n  being nea r ly  In the p o s i t io n  of c h i ld re n  !
adopted in to  the family  of the paren t  with  whom they l i v e ,  a . ’ I 
p r in c ip le  s im i la r  to  th a t  of Hindu Law w i l l  apply whereby the 
adoptive f a th e r  acqu ires  a r i g h t  of guardianship  even a g a in s t  j
the n a tu r a l  f a t h e r .  |
I t  i s  submitted t h a t  in  such casesgi the s t e p fa th e r  i s  j
j
competent to  give the daughter below twenty years  to marriage. ;
» i
I t  i s  submitted t h a t  in  the case of an i l l e g i t i m a t e  daughter j
under twenty years  of age and l iv in g  with  her  mother, the j
l a t t e r * s  consent and not th a t  of the f a th e r  i s  necessary  to  
approve her marriage.  The consent of the  f a th e r  i s  a lso
fo C h o  v. Ma Rye in  Myat & o t h e r s , (1909) 5 L.B‘<R. 133.
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u n n e c e s s a r y  when t h e  m in o r  d a u g h t e r  i s  g i v e n  away "by h e r j p a r e n t s  
i n  a d o p t i o n  t o  o t h e r s  o r  when sh e  l i v e d  w i t h  h e r  m o th e r  a f t e r  
t h e  d i v o r c e  o f  t h e  p a r e n t s .
8 * C o n s e n t  may be E x p r e s s  o r  I m p l i e d .
The c o n s a n t  o f  t h e  p a r e n t s  o r  g u a r d i a n s  r e q u i r e d  by t h e  
D h a m m a th a ts ,  a s  I d  i d  down i n  Ma. E S e i n  v .  Eg. HI a M in , ( h 2 ) ,  ;
may be  e i t h e r  e x p r e s s  o r  i m p l i e d .  I t  may be g i v e n  e i t h e r  b e f o r e  
o r  a f t e r  t h e  e l o p e m e n t  o f  a  young c o u p l e .  I t  may be n o t e d  in , ,  
t h i s  c o n n e c t i o n  t h a t  when a young man e l o p e s  w i t h  a g i r l  t h e y  
c a n  be l e g a l l y  u n i t e d  s u b s e q u e n t l y  w i t h  t h e  p a r e n t ' s  c o n s e n t ,  
w h ic h  i s  g e n e r a l l y ,  i f  n o t  I n v a r i a b l y ,  g i v e n  i n  o r d e r  t o  a v o i d  
d i s g r a c e .  T h i s  fo rm  o f  m a r r i a g e  i s  r e c o g n i s e d  by t h e  Dhammathats 
0*3), and  t h i s  meiihod i s  g e n e r a l l y  a d o p t e d  when t h e  p a r e n t s  o f
t h e  man o r  t h e  g i r l  o r  o f  b o t h ,  do n o t  a p p r o v e  o f  t h e  p r o p o s e d  1
m a r r i a g e .  The % i o t i f i c a t i o n  a f t e r  t h e  e l o p e m e n t  h a s  t h e  same 
e f f e c t  a s  p r e v i o u s  c o n s e n t .  I t  s e e m s ,  t h e  c o n s e n t  o f  p a r e n t s  o r !
g u a r d i a n s  m u s t  be f r e e .  I f  I t  c a n  be shown t h a t  s u c h  c o n s e n t  j
. i
was o b t a i n e d  by u s e  o f  f o r c e  o r  f r a u d ,  t h e  m a r r i a g e  may be !
a n n u l l e d .  I f  t h e  m a r r i a g e  i s  p e r f o r m e d  by t h e  young c o u p l e s  
d e s p i t e  t h e  r e f u s a l  o f  p a r e n t s  and  g u a r d i a n s ,  I t  i s  p e r f o r m e d
(h2) Ma B S e i n  v .  Mg. H l a , Min, (1925) 3 Han. b-55 (F .B .) .  :
(V$) D i g e s t  vo lum e I t ,  s e c t i o n  1 7 8 ; ; ;
"A s o n  i s  b o r n  a f t e r  an  e l o p e m e n t ,  s u b s e q u e n t l y  w i t h  t h e  
p a r e n t ' s  c o n s e n t ,  t h e  p a r t i e s  a r e  f o r m a l l y  w edded .  The ;
r u l e  o f  p a r t i t i o n  b e t w e e n  t h e  s o n  b e f o r e  w e d lo c k  and  t h e  j
c h i l d r e n  b o r n  a f t e r  i t  i s  a s  f o l l o w s . ; . . •
e i t h e r  by  f o r c e  o r  by f r a u d  o r  b y . h i s  a c q u i e s c e n c e ,  I t  I s  
s u b m i t t e d  t h a t  a n  i n s a n e  p a r e n t  o r  g u a r d i a n  c a n  n o t  g i v e  f r e e  
c o n s e n t  and  he o r  she  m us t  be r e g a r d e d  a s . a l r e a d y  d ea d  f o r  t h e  
p u r p o s e  o f  m a r r i a g e ,  and  t h e  c o n s e n t  o f  o t h e r  r e l a t i v e s  may be 
o b t a i n e d .
I m p l i e d  C o n s e n t .
The D ham m atha ts  l a y  down t h e  c i r c u m s t a n c e s  f ro m  w h ich  
c o n s e n t  may be  i m p l i e d .  A c c o rd in g  t o  t h e  D i g e s t  ( k k ) ,  a g i r l ' s  
p a r e n t s  s h o u l d  g r a n t  p e r m i s s i o n  when t h e  p a r t i e s  a r e  I n  l o v e ,  i f  
t h e y  w i s h  t o  a v o i d  s c a n d a l ,  and  t h e  K u n g y a l i n g a  t e x t  c i t e d  i n  
t h a t  s e c t i o n  l a y s  down t h a t  i f  t h e y  c o n n i v e  a t  s e x u a l  i n t e r ­
c o u r s e ,  t h i s  am oun ts  t o  g i v i n g  o f  t h e  d a u g h t e r  i n  m a r r i a g e .
" I f  t h e  p a r e n t s  c o n n i v e  a t  t h e  I n t i m a c y  b e tw e e n  t h e i r  
d a u g h t e r  and  h e r  l o v e r ,  t h e  c o n n i v a n c e  am o u n ts  t o  g i v i n g  o f  t h e  
d a u g h t e r  i n  m a r r i a g e ,  and  t h e y  s h a l l  n o t  s u b s e q u e n t l y  r e f u s e  t o  
r e c o g n i s e  t h e  u n i o n " .
A c c o r d in g  t o  Manugye, w here  a young man w h i l e  w o rk in g  f o r  
t h e  p a r e n t s  o f  a m in o r  g i r l ,  h ad  c a r n a l  k n o w led g e  w i t h  h e r ,  
w i t h  t h e i r  k n o w led g e  and  h e r  own c o n s e n t ,  t h e y  s h o u l d  n o t  
d i s p u t e  t h a t  t h e  c o u p l e  had  a t t a i n e d  m a r r i a g e  ( k 5 ) .
" I n  c a s e  no e n g a g e m e n t  was made,  s h o u l d  a young man w h i l s t  
w o rk in g  d i l i g e n t l y  f o r  t h e  p a r e n t s ,  w i t h  t h e i r  know ledge  and  
h e r  own c o n s e n t ,  s l e p t  w i t h  t h e  d a u g h t e r  i n ' h e r  own room , and
( k k )  D i g e s t  vo lum e I I ,  s e c t i o n  50.  
( k 5 )  Manugye vo lum e V I ,  s e c t i o n  2 0 .
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h a v e  c o n n e c t i o n  * / i t h  h e r ,  t h e  p a r e n t s  s h a l l  n o t  a f t e r w a r d s  s a y  
t h e y  d i d  n o t  g i v e  h e r  t o  h im :  t h e y  w ere  aw are  t h a t  t h e y  had
s l e p t  t o g e t h e r ,  and  t h a t  he was w o rk in g  and  e a t i n g  i n  t h e  same 
h o n s e  5 l e t  them  he  c o n s i d e r e d  a s  man and  w i f e 11.
L i k e w i s e ,  w here  a c o u p l e  a f t e r  t h e  e l o p e m e n t  r e t u r n e d  t o  
t h e  v i l l a g e  o f  h e r  p a r e n t s ,  o r  s t a y e d  i n  a n e i g h b o u r i n g  v i l l a g e  
o p e n l y  f o r  some y e a r s ,  t h e  g i r l s  p a r e n t  s h o u l d  n o t  c a u s e  t h e i r  
s e p a r a t i o n  ( ^ 6 ) .  .
’’A f t e r  e l o p e m e n t  t h e  young c o u p l e  s e t t l e  down i n  t h e  same 
v i l l a g e :i n  w h ic h  t h e  g i r l ’ s p a r e n t s  l i v e  on  i n  i t s  n e i g h b o u r ­
hood  i t h e  p a r e n t s  a r e  n o t  e n t i t l e d  t o  s e p a r a t e  t h e i r  d a u g h t e r  
f r o m  t h e  man w i t h  whom sh e  e l o p e d ,  i f  f i v e  o r  t e n  y e a r s  h av e  
e l a p s e d  a f t e r  h e r  s e t t l e m e n t  n e a r  them  w i t h  t h e i r  k n o w le d g e ,  o r  
i f  she  h a s  g i v e n  b i r t h  t o  two o r  t h r e e  c h i l d r e n  a f t e r  s u c h  
s e t t l e m e n t ” . (Manugye) Bo a l s o ,  w here  t h e  p a r e n t s  k n o w in g ly  
p e r m i t t e d  t h e i r  m in o r  d a u g h t e r  t o  h av e  c l a n d e s t i n e  i n t e r c o u r s e  
w i t h  a man f o r  d a y s  and  m o n th s ,  t h e  c o n s e n t  o f  p a r e n t s  and  1“ ' .  
g u a r d i a n s  s h o u l d  be i m p l i e d  ( ^ 7 )* The q u e s t i o n  i s  b r i e f l y  
d i s c u s s e d  i n  Kan Gating v .  Mi E la  Gfcrok (**8 ) ,  w here  t h e  a p p e l l a n t
in »  h i t  imi!»m 'miw imwn ii( i nnri^i f  Jm JL
e l o p e d  w i t h  a m in o r  g i r l ,  and  d i d  n o t  a s k  f o r  t h e  m o t h e r ' s  
c o n s e n t  t i l l  a f t e r  t h e  e l o p e m e n t ,  when f o r  t h e  f i r s t  t im e  t h e " 1 
l a t t e r  i s  shown t o  h av e  c o n s e n t e d  t o  t h e  p r o p o s e d  m a r r i a g e .  I t  }
* I}
|
( k 6 ) D i g e s t  volume I I ,  s e c t i o n  la-6 . y . l
(*+7) D i g e s t  volume I I ,  s e c t i o n  99*
j f e o k  (1-907) 2 U .B .R .  Gon. 5. ■ . I
a p p e a r s  f ro m  t h e  e v i d e n c e  o n , t h e  r e c o r d  t h a t  t h e  m o th e r  
c o n n i v e d  a t  t h e  i n t i m a c y  b e f o r e  t h e  e l o p e m e n t ,  and  t h i s  may be 
t a k e n  a s  c o n s e n t  b i n d i n g  u p o n  h e r .  B u t  t h e  p o i n t ,  t h o u g h  
d i s c u s s e d ,  was n o t  d e c i d e d ,  a s  i t  was n o t  e s s e n t i a l  t o  t h e  
d e c i s i o n  o f  t h e  c a s e ,  w h ich  was a s u i t  f o r  dam ages f o r  b r e a c h  
o f  p r o m is e  o f  m a r r i a g e .  I n  M g u n g G h i t  Pe v .  Ma Tin , ' -  (*t9)% aJ i  ^  ■ M i w n n r w n w  ■■.m 'iw .ihh.iM I m  pm f B u w u n a m a m M T O . ?  ^  * i  j
m in o r  g i r l  e l o p e d  and  s u b s e q u e n t l y  r e t u r n e d  t o  t h e  p a r e n t ' s  
v i l l a g e  and  l i v e d  w i t h  h e r  man o p e n l y  and  t o  t h e  k n ow ledge  o f  
h e r  p a r e n t s  o r  g u a r d i a n s  and  t h e y  d i d  n o t  r e c l a i m  h e r .
R o b i n s o n ■ J . , h e l d  t h a t  i n  s u c h  c a s e s  c o n s e n t  i s  t o  be i m p l i e d  
f ro m  t h e  c o n d u c t  o f  t h e  p a r e n t s  o r  g u a r d i a n s ,  and  c o n s e n t  t h o u g h  
s u b s e q u e n t l y  g i v e n  o r  i m p l i e d  would  c o n v e r t  t h e  e l o p e m e n t  i n t o  
a v a l i d  m a r r i a g e  w i t h  e f f e c t  f ro m  t h e  t im e  o f  e l o p e m e n t .
B u t  t h e  above  r u l e  d o e s  n o t  a p p l y  t o  t h e  c a s e  o f  a R ahan  
who h a s  s e x u a l  I n t e r c o u r s e  w i t h  a woman. I f  t h e  p a r e n t s  g i v e
io  j
h e r  i n  m a r r i a g e  t o  a n o t h e r  t h e  monk h a s  no r i g h t /  c l a i m  t o  h e r  ;
a s  h i s  w i f e ,  b e c a u s e  t h e  r u l e s  o f  t h e  O rd e r  do n o t  p e r m i t  o f  '
h i s  t a k i n g  a w i f e  among o t h e r  t h i n g s  ( 5 0 ) .
MA r a h a n  i s  i n t i m a t e  w i t h  a g i r l  who I s  u n d e r  t h e  
p r o t e c t i o n  o f  h e r  p a r e n t s  who do n o t  c o n n i v e  a t  t h e  i n t i m a c y  j
t h o u g h  c o g n i z a n t  o f  i t .  I f  t h e y  g i v e  h e r  i n  m a r r i a g e  t o  a n o t h e r  
man t h e  r a h a n  s h a l l  hav e  no r i g h t  t o  c l a i m  h e r  a s  h i s  w i f e .  
B e c a u s e  t h e  r u l e s  o f  t h e  O rd e r  do n o t  p e r m i t  a r a h a n  t o  t a k e  a
^ ‘9 )  v .  Ma_TJLn, (1 9 0 9 )  8 I n d i a n  c a s e s  ^37*
( 5 0 / D i g e s t  volume I I ,  s e c t i o n  1 5 2 .
w i f e ,  o r  t o  own a s l a v e ,  o r  t o  b o r ro w  o r  l e n d  money” , ( K y a n n e t ) ,
I t  may be n o t i c e d  t h a t  t h e  r u l e  l a i d  down i n  t h e
D ham m atha ts  d i f f e r e n t i a t e s  b e t w e e n  two c a s e s  ( 5 1 ) .  I n  one t h e
c o n n i v a n c e  o f  b o t h  t h e  p a r e n t s  i s  c o n s i d e r e d  n e c e s s a r y  and  i n
t h e  o t h e r ,  t h a t  o f  o n e  o f  t h e  p a r e n t s  i s  s u f f i c i e n t  f o r  t h e
a p p l i c a t i o n  o f  t h e  r u l e .  B u t  t h e  m a j o r i t y  o f  t h e  Dham m atha ts
a r e  i n  f a v o u r  o f  t h e  f o r m e r  r u l e ,  and t h e r e  a r e  o n l y  now t e x t s
(Vinicehaya and  P a k a s a n i )  i n  f a v o u r  o f  t h e  l a t t e r .  B u t  I n  an y
c a s e  t h e  c o n n i v a n c e  o f  t h e  m o th e r  a l o n e  ( i f  t h e  f a t h e r  i s  a l i v e ) J
w i l l  n o t  be a l e g a l  b a r  t o  t h e i r  g i v i n g  h e r  i n  m a r r i a g e  t o  an y
o t h e r  man ( P a k a s a n i ) .  I n  o t h e r  w ords  t h e  c o n n i v a n c e  o f  b o t h  t h e
p a r e n t s  o r  t h e  f a t h e r  o n l y  i s  c o n s i d e r e d  s u f f i c i e n t  t o  v a l i d a t e
t h e  u n i o n ,  and  t h e  young man m ig h t  i n s i s t  o n  k e e p i n g  t h e  g i r l ,
t h e  c o h a b i t a t i o n  w i t h  h e r  p a r e n t s  c o n s e n t  b e i n g  p re su m ed  t o  be
a m a r r i a g e  ( 5 2 ) .  I
9 .  M a r r i a g e  c o n t r a c t e d  w i t h  m in o r  w i t h o u t  ,Parent^_s__ c o n s e n t . j
■ J
I t  may be a s k e d  w h e t h e r  a s p i n s t e r  u n d e r  t w e n t y  y e a r s  o f  j
age  c a n  c o n t r a c t  a v a l i d  m a r r i a g e  w i t h o u t  t h e  c o n s e n t  o f  h e r  i
!
p a r e n t s  o r  g u a r d i a n s ?  . J
The s p e c i a l  C o u r t , r e l y i n g  on  s e c t i o n s  2 1 ,  22 and  2 3 , I
Manugye, Book VI and  s e c t i o n s  I S S - I S 1*? ^ n n n a « h e l d  t h a t  t h e r e  j  
c o u l d  be no v a l i d  m a r r i a g e  w i t h  a m in o r  g i r l  ( e v e n  thoisgh  sh e  j
( 5 1 )  D i g e s t  vo lum e I I ,  s e c t i o n  99* 1
( 52)  U Tha Gywe ? kgu d d h i s t  Law volume I ,  25J ;
Manugye^Book c h a p t e r  2 0 .  V
h e r s e l f  m ig h t  h a v e  c o n s e n t e d )  w i t h o u t  t h e  c o n s e n t  o f  h e r  f a t h e r
W
who w a s £ g u a r d i a n ,  and  t h a t  s e x u a l  i n t e r c o u r s e  w h ic h  may h av e  
t a k e n  p l a c e  b e tw e e n  t h e  a c c u s e d  and  t h e  m in o r  g i r l  x\rould be 
1 i l l i c i t *  w i t h i n  t h e  m ean ing  o f  s e c t i o n  366 ( 5 3 ) ?  I n d i a n  P e n a l  
C o d e ,  w h e t h e r  h e  i n t e n d e d  t o  go t h r o u g h  a f o rm  o f  m a r r i a g e  w i t h  
t h e  g i r l  b e f o r e  h a v i n g  I n t e r c o u r s e  w i t h  h e r  o r  n o t ,  f o r  he  m u s t  . 
h a v e  known t h a t  s u c h  m e thod  w ould  fo rm  no l e g a l  m a r r i a g e  ( J 1-!-)* 
T h i s  r u l i n g  o f  t h e  s p e c i a l  C o u r t  x^as, h o w e v e r ,  o v e r r u l e d  
i n  t h e  l o w e r  Burma F u l l  B ench  c a s e  o f  Groxm v .  Chan Mya, ( 5 5 )  
b u t  f o l l o w e d  I n ' K . E ,  v .  Nga Hi Ta? ( 5 6 )  and  K .E .  v .  Po Saw, (5 7 )  
and  d i s t i n g u i s h e d  i n  Nga Ku v .  Q .E , (5 8 )*  I n  t h e  F u l l  B ench
c a s e  Crown v .  Ch a n  Mya, ( 5 9 )  I r w i n  I .  h e l d  t h a t  a  Burman
B u d d h i s t  m in o r  g i r l  c a n  i n  some c i r c u m s t a n c e s  c o n t r a c t  a v a l i d  
m a r r i a g e  w i t h o u t  t h e  c o n s e n t  o f  h e r  g u a r d i a n .  I r w i n  J .  o b s e r v e d  
i?s e c t i o n s .  2 1 ,  22. and  23 m us t  be r e a d  t o g e t h e r ,  and  t h e  t r u e  
i n t e r p r e t a t i o n  seems t o  be t h a t  a t e s t  o f  t h e  r e a l  i n t e n t i o n  o f  ' 
t h e  p a r t i e s  i s  n e c e s s a r y ?  and  t h a t  i f  t h e  g i r l  i s  s t e a d f a s t l y  
d e t e r m i n e d  t o  m a r r y  h e r  l o v e r ,  and  he c o n t i n u e s  t o  be o f  t h e  
same m in d ,  t h e  r i g h t s  o f  t h e  g u a r d i a n s  m u s t  g i v e  way b e f o r e
( 5 3 )  See  366 p u n i s h e s  t h e  t a k i n g  o f  a g i r l  u n d e r  16 f ro m  l a w f u l  
- g u a r d i a n s h i p  • i n  o r d e r  t h a t  ,she may be s e d u c e d  t o  I l l i c i t  
i n t e r c o u r s e ,
( 5 ^ )  Q .E .  v ,  Nga,He U, (1 8 8 3 )  S . J *  2 0 2 ,
( 5 5 )  Crown v .  Gli a n  Mva. ( 1 9 0 2 )  I  L .B .R .  X 97 .
( 5 6 )  K.E,. v .  Nga N l t a ,  (19-03.) I  U .B .R .  ( 1 9 0 2 - 3 )  3#  (P<Ba KcJa j/5-.
( 5 7 )  K".E. v .  Po Saw, (1 9 0 1 )  1 U .B .R .  ( 1 8 9 7 - 1 9 0 1 )  328 .
( 5 8 )  N g a .K u .v .  a * I , ( 1 9 0 1 ) , l  U .B .R .  ( 1 8 9 7 - 1 9 0 1 )  3 3 0 .
( 5 9 )  Crown v .  C h a n J . ^ a ,  ( 1 9 0 2 ) X L .B .R .  2 9 7 .
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a c c o m p l i s h e d  f a c t s ” . He f u r t h e r  h e l d  t h a t  ( i i )  i f  s u c h  a g i r l -  
u n d e r  s i x t e e n  y e a r s  o f  age  e l o p e  w i t h  a l o v e r  o f  h e r  own f r e e  
w i l l  i n t e n d i n g  t o  c o h a b i t  w i t h  h im ,  t h e  r e s u l t i n g  s e x u a l  i n t e r ­
c o u r s e  i s  n o t  n e c e s s a r y  i l l i c i t ,  and  ( i i i )  s e c t i o n  366 I n d i a n  
P e n a l  Code d o e s  n o t  a p p l y  t o  a c a s e  i n  w h ich  a m ino r  g i r l  a t  
t h e  t im e  o f  k i d n a p p i n g  f ro m  l a w f u l  g u a r d i a n s h i p  i n t e n d s  to ,  
c o h a b i t  o f  h e r  own f r e e  w i l l  w i t h  t h e  k i d n a p p e r ” . P o x , J . , .
m e r e l y  c o n c u r r e d ^  b u t  T h i r k e l ' l .  W h i t e , C . J .  , w h i l e  c o n c u r r i n g  I  
i n  t h e . t h i r d  p r o p o s i t i o n ,  d e c l i n e d  t o  e x p r e s s  a n  o p i n i o n  o n  t h e  
f i r s t  a n d  s e c o n d  q u e s t i o n .  • He s a i d  t h a t  t h e  q u e s t i o n  h ad  n o t  
b e e n  f u l l y  a r g u e d ,  and  t h a t  he w ould  n o t  l i k e  t o  commit h i m s e l f  
t o  a n  o p i n i o n  oh t h e s e  i m p o r t a n t  q u e s t i o n s  o f  B u d d h i s t  Law 
w i t h o u t  h e a r i n g  a r g u m e n t s  oh  b o t h  s i d e s  an d  w i t h o u t  f u l l
e x a m i n a t i o n  o f  a l l  t h e  t e x t s  b e a r i n g  on t h e  p o i n t s .
T h i s  v ie w  was d i s s e n t e d  f ro m  i n  t h e  U pper  Burma c a s e  o f  ;
K ing  Em pero r  v .  Nga-N i T a . ( 6 o ) .  w here  Adamson J . C .  s a i d  lfI t  /  
a p p e a r s  t o  b e - t h e  o p i n i o n  o f  two . o f ' . t h e  H o h b le .  Ju d g e s  o f  t h e /  
c h i e f  C o u r t  t h a t  t h e  t e s t  i s  t h e  r e a l  i n t e n t i o n  o f  t h e  p a r t i e s ,  1
and  t h a t  i f  t h e  I n t e n t i o n  i s  t o  m a r r y ,  t h e  m a r r i a g e  i s  a h
a c c o m p l i s h e d  f a c t  f ro m  t h e  d a t e  o f  e l o p e m e n t .  I  c a n n o t  b u t  
t h i n k  t h a t  t h i s  i n t e r p r e t a t i o n  o f  t h e  l a w  w o u ld  a p p e a r  t o  be  
r a t h e r  s t a r t l i n g  t o  B u d d h i s t  p a r e n t s ,  and  I  d o u b t  w h e t h e r  an y  , j 
w ou ld  be f o u n d  who w o u ld  a d m i t  i t .  I f  when a m in o r  Burmese., g i r l *  
e l o p e d  w i t h  h e r  l o v e r  and t h e  p a r e n t s  w en t  t o  c l a i m  h e r ,  t h e  ; 1
( 6 0 )  Kin g  E m pero r  v .  Nga Ni l a . ( 1 9 0 1 ) 1  U .B .R .  ( 1 9 0 2 - 3 )  3 ^ .  (Poifti.Mrf
. • • IS-
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l o v e r  s a i d ,  "we e l o p e d  w i t h  t h e  i n t e n t i o n  o f  m a r r i a g e ,  and  
t h e r e f o r e  o u r  m a r r i a g e  i s  a n  a c c o m p l i s h e d  f a c t ,  and  you  h a v e  no 
l o n g e r  any  r i g h t  t o  ta k e ,  u p o n  d a u g h t e r  h a c k ; ' 1 I  f a n c y  t h a t  t h e  
a r g u m e n t  would' n o t  command much a t t e n t i o n 11 • The l e a r n e d .
J u d i p i a l  C o m m iss io n e r  o b s e r v e d  t h a t  fii n  v i e w  o f  t h e  o p i n i o n  o f  
so  a b l e  a n  a u t h o r i t y  a s  Chan Toon1* i t  was d o u b t f u l  w h e t h e r  a  
m a r r i a g e  by t h i s  m e thod  w ould  r e c e i v e  c o u n t e n a n c e  a t  t h e  
p r e s e n t  d a y 11,
KUIL* v * N g a 'N i  Ta ( 6 l )  I r w i n , J . C ,  a d h e r e d  t o  t h e  v i e w r 
p r e v i o u s l y  e x p r e s s e d  by h im  i n  Chan Mya1s c a s e .  I n  Maung C h i t  
Pe v ,  MaJTiri , ( 6 2 ) ,  d e a l i n g  w i t h  t h e  q u e s t i o n  w h e t h e r  c o n s e n t  
o f  p a r e n t s  i s  e s s e n t i a l  t o  t h e  v a l i d i t y  o f  t h e  m a r r i a g e  o f  a 
m in o r  who e l o p e s ,  H o b in s o n  J , , d o u b t e d  t h e  c o r r e c t n e s s  o f  t h e  
d e c i s i o n  i n  Chan  Mya1s c a s e .  Thus t h e  p o i n t  r e m a in e d  u n s e t t l e d  
f o r  some y e a r s ,  ■ * . ..
D o u b ts  were  c a s t  on t h e  c o r r e c t n e s s  o f  t h e  d e c i s i o n  i n  j
!
Chan My a * s c a s e  on  two s u b s e q u e n t  o c c a s s i o n s .  On t h e  i n i t i a t i v e  I
I
o f  Maung B a , J ,  , i n  Ma S S e i n  v .  Mg. Fl a  M in ,  ( 6 3 ) t h e  q u e s t i o n  1
w h e t h e r  a g i r l  u n d e r  tw e n t y  y e a r s ,  who i s  n o t  a widow o r  a j
!
d i v o r c e e ,  c a n  c o n t r a c t  a v a l i d  m a r r i a g e  w i t h o u t  t h e  c o n s e n t ,  j
!
e x p r e s s  o r  i m p l i e d ,  o f  t h e  p a r e n t s  on g u a r d i a n s  was r e f e r r e d  t o  i 
a f u l l  t e n c h .  R o b i n s o n , C . J , , r e v i e w e d  t h e  d e c i s i o n  r e f e r r e d  t o  i
( 6 1 )  K jE .  v .  Nga N i t a , ( 1 9 0 3 )1  U . B . R . ( 1 9 0 2 - 3 ) P e n a l  Code 1 5 .
( 6 2 ) Mg.~Chit Pe v .  Ma T in , (19ID 0)  3 .  B . L . T . ^ 3 .
( 6 3 )  Ma E S e i n  v .  Mg.Hla Min,  ( 1 9 2 ? )  3 R e n A 5 5  ( F . B . ) .
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ab o v e  and  a n s w e re d  t h e  i s s u e  i n  t h e  n e g a t i v e  a f t e r  r e f e r r i n g  t o  
s e c t i o n  33 o f  th e .  Kinwun M i n g y i ' s  D i g e s t ,  vo lum e I I  and  s e c t i o n  
28 o f  volume VI o f  t h e  Manugye, The C h i e f  J u s t i c e  s a i d ,  “ t h e r e  
i s  no d o u b t  t h a t  t h e  Dham m atha ts  c o n t a i n  a l a r g e  number o f  t e x t s  
r e l a t i n g  t o  t h e  r i g h t s  and  d u t i e s  o f  p a r e n t s  and  g u a r d i a n s  and  
t h a t  t h e  c o n t r o l  t h e y  e x e r c i s e  o v e r  m in o r s  i s  a d i s t i n c t  and  
m arked  f e a t u r e s  o f  Burmese B u d d h i s t  Law;' and  t o  h o l d  t h a t  a 
m in o r  g i r l  c o u l d ,  by t h e  e x e r c i s e  o f  h e r  u n g u i d e d  im p u l s e  by 
r u n n i n g  away w i t h  h e r  l o v e r , a b s o l u t e l y  s e t  a t  n o u g h t  and  t a k e  
no a c c o u n t  o f  t h e  c o n t r o l  o f  h e r  p a r e n t s  o r  g u a r d i a n s ,  i s  
e n t i r e l y  c o n t r a r y  t o  v e r y  p r o m i n e n t  p r o v i s i o n s  o f  Burmese Law..,*, 
The D ham m atha ts  no d o u b t  e n j o i n  u p o n  p a r e n t s  and  g u a r d i a n s  t h e  
n e c e s s i t y  t o  m a r r y  m in o r s  a t  >the age  o f  f i f t e e n  o r  s i x t e e n  a s  
t o  p r e v e n t  t h e i r  f a l l i n g  i n t o  s i n ,  b u t  t h e y  e x p r e s s l y ,  a s  i t  
seems t o  me, m a i n t a i n  t h e  p o s i t i o n  t h a t  e v e n  t h o u g h  p a r e n t s  o r  ! 
g u a r d i a n s  do n o t  pay  any r e g a r d  t o  t h e  r u l e  e n j o i n e d  u p o n  th e m ,  
i t  i s  o n l y  when t h e  g i r l  h a s  a r i g h t  t o  c o n t r a c t  a v a l i d  
m a r r i a g e  w i t h o u t  t h e i r  c o n s e n t 11.. A f t e r  d i s c u s s i n g  t h e  t e x t s  i n  ! 
t h e  D h a m m ath a ts ,  he  c o n t i n u e d :  “h a v i n g  r e g a r d  t o  t h o s e
p r o v i s i o n s ,  an d  h a v i n g  r e g a r d  t o  t h e  p r o v i s i o n s  a c c o r d e d  t o  
p a r e n t s  and  g u a r d i a n s  w i t h  r e f e r e n c e  t o  c o n t r o l  o v e r  t h e  
c h i l d r e n ,  e s p e c i a l l y  i n  t h e  m a t t e r  o f  t h e i r  m a r r i a g e ,  t h e r e  c a n ? • 
i n  my o p i n i o n ,  be no d o u b t  t h a t  no m in o r  g i r l  u n d e r  t h e  ag e  o f  -j
t w e n t y  c a n  c o n t r a c t  a v a l i d  m a r r i a g e  w i t h o u t  t h e  c o n s e n t  o f  
a g a i n s t  t h e  w i l l  o f  h e r  p a r e n t s  o r  guardian's, o r  o f  t h e
2 9 9 .
r e l a t i o n s  u n d e r  whose p r o t e c t i o n  sh e  i s  l i v i n g  ( 6 k ) . 11 He t h e n  
c o n s i d e r e d  t h e  p r o v i s i o n  o f  s e c t i o n s  21 an d  22 o f  Volume VL o f  
t h e  Manugye an d  f i n a l l y :  c o n c lu d e d  t h a t  t h e  c o n s e n t  o f  t h e  
p a r e n t s  o r  g u a r d i a n s  may be e i t h e r  e x p r e s s  o r  i m p l i e d  f ro m  t h e i r '  
c o n d u c t ,  and  t h a t  “ a l t h o u g h  t h e r e  was no v a l i d  m a r r i a g e  t o  s t a r t  
w i t h ,  t h e  c o n n e c t i o n  may be c o n v e r t e d  i n t o  a v a l i d  m a r r i a g e 11 
w i t h  e f f e c t  f ro m  t h e  d a t e  o f  t h e i r  e l o p e m e n t  by s u c h  c o n s e n t  
g i v e n  t o  i t  a f t e r w a r d s .  Brown and Maung Gyi J J . , m e r e ly  
c o n c u r r e d *  U May Oung t h e  a u t h o r  o f  “L e a d i n g  c a s e s  i n  B u d d h i s t  
L aw ,11 h ad  s a i d  “ a p e r u s a l  o f  t h e s e  t e x t s ,  d e v o i d  o f  c o n t r a ­
d i c t i o n s ,  l e a v e s  no room f o r  d o u b t  t h a t  t h e  c o n s e n t  o f  p a r e n t s  
o r  g u a r d i a n s  i s  e s s e n t i a l  t o  t h e  v a l i d i t y  o f  a m a r r i a g e  w i t h  a 
m in o r  g i r l ,  and  t h i s  b e i n g  a l s o  t h e  c a s e  u n d e r  o t h e r  s y s t e m s  o f  
l a w ,  i t  i s  s u b m i t t e d  t h a t  i t  s h o u l d  now be d e c l a r e d  a u t h o r a t i v e l y  
f o r  Burmese B u d d h i s t s ,  ( 6 5 ) .  f
I t  w ou ld  seem t h a t  t h e  ju d g e s  w ere  c o n s i d e r a b l y  i n f l u e n c e d  by : 
t h e  v i e w s  o f  IT May Oung. W i th  g r e a t  r e s p e c t  t o  t h e  J u d g e s  who 
d e c i d e d  Ma S S e in*  s c a s e ,  i t  i s  s u b m i t t e d  t h a t  w here  a m in o r  
g i r l  e l o p e s  w i t h  h e r  l o v e r ,  w i t h o u t  h e r  p a r e n t ' s  o r  g u a r d i a n s  
c o n s e n t ,  i t  i s  i n c o r r e c t  t o  s a y  t h a t  t h e r e  x^as 'n o  v a l i d  
m a r r i a g e  t o  s t a r t  w i t h * .  I f  t h a t  w ere  t r u e ,  no s t a t u s  o f  
m a r r i a g e  c o u l d  s u b s i s t  b e tw e e n  t h e  p a r t i e s  u n t i l  t h e  u n i o n
(6 lh) Ma E S e i n  v .  Mg* HI a M in , ( 1 9 2 5 )3  R a n . *+55? a t  k63 ( F . B . ) .
( 6 5 )  L e a d in g  c a s e s  on B u d d h i s t  Law, 9 .
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became s u b s e q u e n t l y  r a t i f i e d  by h e r  p a r e n t s  s u b s e q u e n t l y  I
c o n s e n t i n g  e i t h e r  e x p r e s s l y  o r  by i m p l i c a t i o n .  I t  i s  s u b m i t t e d  
t h a t  t h e  s a i d  d e c i s i o n  p u r p o r t s  to . c r e a t e  a n  i n t e r m e d i a t e  s t a g e y  
b e t w e e n  m a r r i a g e  and  c l a n d e s t i n e  u n i o n .  I t  may be p o i n t e d  o u t  j  
t h a t  t h i s  v ie w  d o e s  n o t  r e c e i v e  t h e  s u p p o r t  o f  t h e  t e x t s  f ro m  
D h am m ath a ts .  I t  i s  n e c e s s a r y  a t  f i r s t  t o  c o n s i d e r  t h e  t e x t s  
r e l i e d  u p o n  by t h e  L ord  C h i e f  J u s t i c e  i n  Ma E S e in*  s c a s e .
The t e x t  f ro m  t h e  R a j a b a l a  c i t e d  i n  t h e  D i g e s t  (6 6 )  r u n s
a s  f o l l o w s  1  .
“A f t e r  h e r  a t t a i n i n g  t h e  age  o f  tw e n t y  y e a r s ,  a woman may 
m a r ry  a man o f  h e r  c h o i c e  a l t h o u g h  h e r  g u a r d i a n s  may n o t  a p p r o v e  
o f  t h e  m a r r i a g e .  The r e a s o n  i s  t h a t  h e r  g u a r d i a n s  d i d  n o t  g i v e  
h e r  i n  m a r r i a g e  when she a r r i v e d  a t  a m a r r i a g e a b l e  a g e 11. J
T h i s  p a s s a g e  i n  no a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  i f  a  j
woman u n d e r  t h e  age  o f  tw e n t y  y e a r s  m a r r i e d  a man o f  h e r  c h o i c e .  ! 
w i t h o u t  h e r  p a r e n t ' s  o r  g u a r d i a n ’ s c o n s e n t ,  no s t a t u s  o f  ;
m a r r i a g e  was c r e a t e d  b e tw e e n  them .  A l l  t h e  t e x t  s a y s  i s  t h a t  a  ! 
woman o v e r  t w e n t y  y e a r s  o f  age  i s  f r e e  t o  m a r ry  anyone  she  
c h o o s e s ;  i t  m ean t  no m ore .
B u t  i t  i s  s u b m i t t e d  t h a t  s e c t i o n  28 o f  volume VI o f  t h e  •
Manugye was n o t  a c c u r a t e l y  t r a n s l a t e d  by R i c h a r d s o n .  The , :
r e l e v a n t  p o r t i o n s  a r e  a s  f o l lo w s :™  ;
( 6 6 )  D i g e s t ,  vo lum e I I  s e c t i o n  33* •
“ I  w i l l  n o w . t r e a t  o f  t h e  woman,  who a r e  s p o k e n  o f  i n  t h e  
c o m r n e n t a i r e s  o n  t h e  s a c r e d  b o o k s :™  f i r s t ,  a  woman t a k e n  c a r e  o f  
b y  h e r  m o t h e r ;  s e c o n d ,  o n e  t a k e n  c a r e  o f  b y  h e r  f a t h e r ;  t h i r d ,  
o n e  b y  b o t h ;  f o u r t h ,  o n e  b y  h e r  b r o t h e r ;  f i f t h ,  o n e  b y  h e r  
e l d e r  s i s t e r ;  s i x t h ,  o n e  b y  h e r  r e l a t i o n s ;  s e v e n t h ,  o n e  b y  h e r  
f a m i l y ;  e i g h t h ,  a  woman p r o t e c t e d  b y  h e r  r e l i g i o u s  h a b i t s .
I f  c a r n a l  k n o w l e d g e  b e  h a d  o f  a n y  o f  t h e s e  e i g h t  c l a s s e s  o f  
women w i t h  t h e i r  C o n s e n t ,  t h e r e  i s  no  p u n i s h m e n t  i n  a f u t u r e  
s t a t e .  I f  t h e  'p e r s o n  u n d e r  w h o s e  c a r e  t h e y  b e .  s h a l l  n o t  g i v e  
c o n s e n t ,  t h e y  s h a l l  n o t  b e  c l a i med a s  a w i f e . Why i s  t h i s ?  -  
b e c a u s e  t h e i r  p r o t e c t o r  i s  n o t  w i l l i n g .  I f  c o n n e c t i o n  h e  h a d  
w i t h  a  woman who h a s  a  p r o t e c t o r ,  t h e  c o n c u b i n e  o f  a c h i e f ,  o r  
a n y  woman f o r  t r a n s g r e s s i n g  w i t h  whom a p e n a l t y  i s  l a i d  Gown, 
t h e  p a i n s  o f  h e l l  w i l l  b e  i n c u r r e d ,  a n d  t h e  t r a n s g r e s s o r  s h a l l  
n o t  b e  l e t  o f f  t h e  c o m p e n s a t i o n  o n  t h e  g r o u n d  o f  t h e i r  b e i n g  
c o n s e n t i n g .  Why i s  t h i s ?  -  b e c a u s e  t h e r e  i s  a  p r o t e c t o r .  As 
r e g a r d s  t h e  e i g h t  women a b o v e  n o t e d ,  i f  t h e i t C  p r o t e c t o r  do  n o t  
g i v e  t h e m  i n  m a r r i a g e  t o  a p r o p e r  p e r s o n ,  a n d  t h e y  s h a l l  
w i l l i n g l y  h a v e  c o n n e c t i o n  w i t h  a  y o u n g  m a n ,  p r o v i d e d  t h e y  a r e  
a b o v e  t w e n t y  y e a r s  o f  a g e ,  l e t  t h e m  h a v e  a r i g h t  t o  l i v e  w i t h  
t h e  m an o f  t h e i r  c h o i c e .  'Why i s  t h i s ? - b e c a u s e  t h e i r  p r o t e c t o r  
w a t c h e d  t h e m  w i t h o u t  r e g a r d  t o  t h e i r  d e s i r e s 11.
T h e  a b o v e  p r o t i o n  s h o u l d  h a v e  t r a n s l a t e d  t h u s :
“ I  w i l l  now t r e a t  o f  t h e .  women who a r e  s p o k e n  o f  i n  t h e  
c o m r n e n t a i r e s  o n  t h e  s a c r e d  b o o k s ;  f i r s t ,  a  woman t a k e n  c a r e  o f
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"by h e r  m o t h e r ;  s e c o n a ,  one t a k e n  c a r e  o f  by h e r  f a t h e r ;  t h i r d ,
one t a k e n  c a r e  o f  by b o t h  p a r e n t s ;  f o u r t h ,  one t a k e n  c a re  o f
by h e r  b r o t h e r ;  f i f t h ,  one t a k e n  c a r e  o f  by h e r  e l d e r  s i s t e r ;
s i x t h ,  one t a k e n  c a r e  o f  by h e r  r e l a t i o n s ; s e v e n t h ,  one t a k e n
c a r e  o f  by h e r  s e c t ;  e igh th ,  one t a k e n  c a r e  o f  by h e r  f r i e n d s
o f  s i m i l a r  r e l i g i o u s  h a b i t s .  To have  c a r n a l  k n ow ledge  w i t h
t h e s e  e i g h t  women i f  t h e y  c o n s e n t ,  i s  n o t  a ( s e x u a l )  s i n ,  and
( t h e  men) w i l l  n o t  be c o n s i g n e d  t o  h e l l .  I f  t h e  g u a r d i a n s  do
n o t  c o n s e n t T ( the^w em en)  c a n n o t  t h q y  w i l l  m a r r y : ( t h e  men)
c a n n o t  s a y  t h e y  w i l lm a k e  them w i v e s . ( 6 7 ) .  Why i s  t h i s ?  -
b e c a u s e ,  t h e  g u a r d i a n s  do n o t  p e r m i t .  A woman who h a s  a
p r o t e c t o r ,  a woman s e r v i n g  a t e r m  o f  im p r i s o n m e n t  aw arded  by t h e
.  t w o
K ing o r  h i s  o f f i c e r s ;  t o  have  c a r n a l  kno w led g e  w i t h  t h e s e  
i S  s i n f u l ,  and  ( t h e  t r a n s g r e s s o r ) c a n n o t  be exem p ted  f ro m  p a y ­
ment o f  c o m p e n s a t i o n  on t h e  g ro u n d  t h a t  t h e y  c o n s e n t  t o  i t .  Why 
i s  t h i s ?  -  b e c a u s e ,  t h e r e  i s  some one who h a s  i n t e n d e d  t o  m a r r y ,  
t o  g u a r d  and  t o  com m unica te  w i t h  th e m ,  ( 6 8 ) .  As r e g a r d s  e i g h t  
women a b o v e - n o t e d ,  i f  t h e i r  g u a r d i a n s  and  p r o t e c t o r s  f a i l  t o
( 6 7 ) a f j \ ^ 6 LUO r j  6  O O O  : t w  0 ?  3 0  S '  c o o  O  ^  c^jg , / O  oy
^  6  ^  o (  c  c y  < m € :  nJt* ' S p  a r j  J  a n  ;  O r ?  o<y$  u  j C
f iC c n f  oo ^  l*> (J/. o j  >^J ^  ooo S y ,  oocJ*
S ( ^ p ^ .  ^^  mo:  t  ' y - j  S  ( £  j j • G ,<|o o J  d ^  ^ T wGu; C  z j o
( 6 8 )  ^  I 2 o G » ^ r  ^ G ^oo , do u 8 3 1 '•>£
£  ( j  3 0  £ >  6  0 0 3  ^  O c r o  ^  0 0 - 0  . j y - .  ( • >  '  o f  &  C O O  o /O  V 7  '  ^
tT o 3 3  f df; < J  la) 2 P  6  <tjy ^  ''O  3 0 /  f JJiCTODO
;/ Do 3o LV5 14 6 £y ► y  D 3 t5 "  6 ^ y o f  j  a i  ; i n ,  <v, 0 ,) /; t  ^ - i
c5o":j: G C 6~ o oV 6 ( p ^  d-j>/ G f j  6  £  ( jy ^ C  dj .* .
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g i v e  them i n  m a r r i a g e  t o  s u i t a b l e  ( p e r s o n s )  and  i n  c o n s e q u e n c e ,  
t h e y  hav e  c a r n a l  know ledge  w i t h  young men ( o f  t h e i r  c h o i c e  by 
m u t u a l  c o n s e n t ,  l e t  them  have  a r i g h t  t o  l i v e  t o g e t h e r  i f  t h e  
women a r e  above  t w e n t y  y e a r s  o f  a g e ,  and  t h e y  w i s h  t o  do s o .
Why i s  t h i s ?  -  b e c a u s e ,  t h e  g u a r d i a n s  and  p r o t e c t o r s  do n o t
touch
g u a r d  t h e  women’ s s e n s e  o f  t h e y  o n l y  g u a r d  h e r  p e r s o n ” .
( 6 9 ) .
I t  w i l l  be s e e n  f ro m  t h e  above  t r a n s l a t i o n s  t h a t  t h e  
c l a s s i f i c a t i o n  o f  women was made w i t h o u t  r e f e r e n c e  t o  a g e .
A g a in ;  ' i f  t h e  g u a r d i a n s  do n o t  c o n s e n t ,  ( t h e  women) c a n n o t  s a y  
t h e y  w i l l  m a r r y ;  ( t h e  men) c a n n o t  s a y  t h e y  w i l l  make them  w iv e s '  
a l s o  hav e  no r e f e r e n c e  t o  m i n o r i t y .  I t  s im p ly  s a i d  t h a t  a woman 
o v e r  t w e n t y  y e a r s  o f  a g e ,  h a v i n g  a t t a i n e d  t h e  age  o f  d i s c r e t i o n ,  
c a n  l i v e  w i t h  any  man she c h o o s e s ,  w i t h o u t  i n t e r f e r e n c e  by h e r  
p a r e n t s  o r  g u a r d i a n s .  I t  i s  h o t  l a i d  down d e f i n i t e l y  t h a t  t h e  
s t a t u s  o f  m a r r i a g e  c a n n o t  s u b s i s t  b e tw e e n  a g i r l  u n d e r  t h e  age 
o f  t w e n t y  y e a r s  and  t h e  man she  l o v e s  u n l e s s  h e r  p a r e n t s  o r
( 6 9 ) <a<9 i  ( ^ ;  <3“ 1 <£ £ coo c y (  J "V5 tS 2P Oo^ .
r  *>0 <3 ^ 0  oX  3 0  <£0 > &  o t o  -j0  6  U; 1
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0 0  &  ^ ^  r  G*P I Vp 0 0  G   ^ lojj < t f j ■ j ^ y >  Vj V?
^  3 o  1 u  0 0 0  ^  ^  ^  C ?
< f$  O  r - G 1 ^  6  OoO> G * "D ^
W : „L
g u a r d i a n s  c o n s e n t . t o  t h e i r  u n i o n .
A g a i n 9 s e c t i o n  22 o f  volume VI o f  t h e  Manugye was n o t  
a c c u r a t e l y  t r a n s l a t e d  by R i c h a r d s o n .  I t  l a i d  down t h e  
c i r c u m s t a n c e s  f ro m  w h ic h  t h e  c o n s e n t  o f  t h e  p a r e n t s  may be 
i m p l i e d ? a n d  f u r t h e r  d e c l a r e d  t h a t  t h e  p a r e n t s  c o u l d  n o t  
e x e r c i s e  t h e i r  r i g h t  t o  s e p a r a t e  t h e  c o u p l e  a f t e r  t h e  g i r l ,  had  
g i v e n  b i r t h  t o  two o r  t h r e e  c h i l d r e n ,  o r  a  p e r i o d  o f  f i v e  o r  
t e n  y e a r s  h ad  l a p s e d  s i n c e  t h e y  came t o  l i v e  i n  t h e  same o r  a 
n e i g h b o u r i n g  v i l l a g e .  The l a s t  few l i n e s  o f  t h e  Burmese t e x t  ; 
was n o t  b r o u g h t  t o  t h e  n o t i c e  o f  t h e  C h i e f  J u s t i c e .  The 
r e l e v a n t  p o r t i o n s  o f  R i c h a r d s o n  t r a n s l a t i o n  i s  a s  f o l l o w s : -
18I f  when o r d e r e d  t o  make c o m p e n s a t i o n ,  he o f f e r s  t o  l i v e
w i t h  h e r ,  he s h a l l  n o t  r e t a i n  h e r  i f  she  d o e s  n o t  c o n s e n t ;  
l e t  h e r  be r e l e a s ed  f ro m  a l l  ob l i g a t i ons  a s  h i s  w i f e ,  and  l e t
h im  pay  t h e  p r i c e  o f  h i s  b o d y 11.
Thm w ords  u n d e r l i n e d  a l s o  p u r p o r t  t o  be  a t r a n s l a t i o n  o f  , 
c«$ : t*n oq rp  ^  g'T <S" s> ; j w h ic h  s h o u l d  hav e
b e e n  t r a n s l a t e d : -  ! l e t  h e r  be f r e e d  f ro m  t h e  s t a t u s  o f  a w i f e 1. 
I t  p r e s u p p o s e s  t h e  e x i s t e n c e  o f  m a r r i a g e  s t a t u s  and  f ro m  w h ic h  
t h e  g i r l  w i l l  be r e l e a s e d ,  i f  she  d o e s  n o t  c o n s e n t  t o  l i v e  w i t h  
t h e  man any  l o n g e r .
T h e re  a r e  o t h e r  t e x t s  i n  t h e  D ham m atha ts  w h ic h  s u p p o r t  t h e  
v ie w  t h a t  s t a t u s  o f  m a r r i a g e  i s  a c q u i r e d  i n d e p e n d e n t l y  o f  t h e  
c o n s e n t  o f  t h e  p a r e n t s  o r  g u a r d i a n s  o f  a m in o r  g i r l .  Some o f  
them  may be m e n t i o n e d .
The e x t r a c t  f ro m  Kanugye c i t e d  i n  t h e  D i g e s t  u n d e r  t h e  
t i t l e ,  “ I n  t h e  a b s e n c e  o f  p a r e n t s ,  b r o t h e r s  and  s i s t e r s ,  m a r r i a g e  
w i t h  a g i r l  i s  o n l y  v a l i d  when she  i s  g i v e n  away by h e r  
g u a r d i a n ' 1, ( 7 0 ) ,  a p p e a r s  n o t  t o  have  b e e n  c o r r e c t l y  t r a n s l a t e d .  
The O f f i c i a l  t r a n s l a t i o n  i s : -
“ I f ,  o n  t h e  s t r e n g t h  o f  h i s  o r  h e r  g u a r d i a n s h i p ,  any  o f  t h e  
t w e n t y - o n e  c l a s s e s  o f  women ( e n u m e r a t e d  e l s e w h e r e )  i s  g i v e n  i n  
m a r r i a g e  t o  a man by any o f  t h e  f o l l o w i n g ,  n a m e ly ,  g r a n d f a t h e r ,  
g r a n d m o t h e r ,  m o t h e r ' s  e l d e r  o r  y o u n g e r  s i s t e r ,  f a t h e r ' s  e l d e r  
s i s t e r ,  m o t h e r ' s  e l d e r  b r o t h e r s ,  g o v e r n o r s  o r  m a g i s t r a t e s ,  t h e  
m a r r i a g e  s h a l l  be i n v a l i d  i f  i t  i s  w i t h o u t  t h e  know ledge  and  
c o n s e n t  o f  t h e  b r i d e ' s  f a t h e r .  Only he t o  whom h e r  f a t h e r  g i v e s  
h e r  i n  m a r r i a g e  s h a l l  be h e r  h u s b a n d .
The w ords  u n d e r l i n e d  above  p u r p o r t  t o  be a t r a n s l a t i o n  o f
^  :r>  ^  0 0  ** g * ?  ( g o .. J ^ C ,  ^  t
S o - ,  0 0 ^  G 5 »
The c o r r e c t  t r a n s l a t i o n  s h o u l d  r e a d  t h u s :  “i T h e  p e r s o n s
m e n t io n e d  above  have  no r i g h t  t o  g i v e  h e r  i n  m a r r i a g e  so  l o n g  a s  
h e r  n a t u r a l  f a t h e r  d o e s  n o t  k n o w (a b o u t  t h e  m a r r i a g e ) ,  he a l o n e  
t o  whom t h e  f a t h e r  h a s  g i v e n  ( h e r )  s h a l l  be h e r  h u s b a n d " .  I t  
w i l l  be s e e n  f ro m  t h e  Burmese t e x t s  t h a t  t h e r e  i s  no m e n t i o n  a t  
a l l  a b o u t  t h e  v a l i d i t y  o f  t h e  m a r r i a g e  i n  t h o s e  c i r c u m s t a n c e s ^  
n e i t h e r  i s  t h e r e  any  m e n t i o n  o f  t h e  f a t h e r ' s  c o n s e n t .
(?0) D i g e s t  vo lum e I I ,  s e c t i o n  71
T h i s  p a s s a g e  i s  no a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  
s t a t u s  o f  m a r r i a g e  i s  n o t  c r e a t e d  b e t w e e n  t h e  p a r t i e s  u n l e s s  , 
t h e  m in o r  g i r l  i s ,  g iv e n ,  i n  m a r r i a g e  by h e r  p a r e n t s  o r  g u a r d i a n s , 
or w i t h  t h e i r  c o n s e n t .  I t  s im p l y  l a y s  down t h a t  t h e  f a t h e r  h a s  
t h e  p a r a m o u n t  a u t h o r i t y  t o  . g i v e ’ t h e  m in o r  d a u g h t e r  i n  m a r r i a g e  
and  a l s o  gav e  a l i s t  .of o t h e r  p e r s o n s  i n  o r d e r  o f  p r e f e r e n c e  who 
a r e  c o m p e te n t  t o  a c t  i n  h i s  p l a c e  a f t e r  h i s  d e a t h .
The t e x t s  f r o m  t h e  Kandaw and K y a n n e t . c i t e d  i n  t h i s  s e c t i o n  
a r e  n o t  a u t h o r i t i e s  on  t h e  p o i n t .
I t  i s  s u b m i t t e d  t h a t  t h e  h e a d i n g  o f  s e c t i o n  72 o f  t h e  
D i g e s t ,  v i z s  ” I n  t h e  a b s e n c e  o f  p a r e n t s ,  b r o t h e r s ,  o r  s i s t e r s ,  : 
m a r r i a g e  with* a  g i r l  i s  v a l i d  o n l y  when sh e  i s  g i v e n  away by her .!  
g u a r d i a n * 1 i s  n o t  j u s t i f i e d  by t h e  t e x t s  c i t e d  t h e r e - u n d e r ,  ;
10» D o c t r i n e  o f  F a c tu m  V a l e t ,  ;
I t  may t h e r e f o r e  be s a i d , ,  f ro m  t h e  a u t h o r i t i e s  c i t e d  a b o v e ,h  
t h a t  s t a t u s  o f  h u s b a n d  and  w i f e  s u b s i s t s  b e t w e e n  t h e  c o u p l e  who
e l o p e d  by m u tu a l  c o n s e n t  t o  become man and  w i f e  and l i v e d  h
t o g e t h e r , n o t  w i t h s t a n d i n g  l a c k  o f  p a r e n t a l  o r  g u a r d i a n * s  ' 
c o n s e n t .  Mere e l o p e m e n t  w i t h o u t  m u tu a l  c o n s e n t  and  ' d e s i r e  t o  ‘
m a r ry  and  l i v e  a s  man and  w i f e  i n  f u t u r e  ^ d o e s  h o t ,  h o w e v e r ,  •
c o n s t i t u t e  a v a l i d  m a r r i a g e  ( 7 1 ) !t* !
I t  may be. s a i d  t h a t  t h e  d o c t r i n e  o f  ’’F a c tu m  v a l e t  quod 
f i e r i  n o n  d e b u i t ,  (w h a t  s h o u l d  h o t  be done, y e t  b e i n g  d o n e ,  s h a l l  
be v a l i d )  s h o u l d  a p p l y .  Under t h i s  d o c t r i n e ,  a  m a r r i a g e  w i t h o u t  
p r o p e r  c o n s e n t  o f  t h e  p a r e n t s  o r  g u a r d i a n s ,  o f  p e r f o r m e d  e v e n  
i n  c o n t r a v e n t i o n  o f  a n  i n j u n c t i o n  i s s u e d  u n d e r  s e c t i o n  12 o f  t h e  
c h i l d  M a r r i a g e  R e s t r a i n t  A c t ,  1929 w i l l  be  v a l i d  a s  f a c t u m  v a l e t ,  
p r o v i d e d  t h e r e  i s  n e i t h e r  f o r c e  n o r  f r a u d  and  t h e  p a r t i e s  a r e  
o t h e r w i s e  c o m p e te n t  t o  c o n t r a c t  a v a l i d  m a r r i a g e  i . e .  t h e y  a r e  
n o t  w i t h i n  t h e  p r o h i b i t e d  d e g r e e s  and  t h e  woman h a s  no 
s u b s i s t i n g  v a l i d  m a r r i a g e .  I t  i s  s u b m i t t e d  t h a t  c o n s e n t  o f  t h e  
p a r e n t s  o r  g u a r d i a n  i s  n o t  a c o n d i t i o n  p r e c e d e n t  f o r  t h e  
v a l i d i t y  o f  m a r r i a g e ,  and  t h e  g u a r d i a n s h i p  so  f a r  a s  m a r r i a g e  i s  
c o n c e r n e d  I s  n o t  so  much a r i g h t  a s  a  d u t y .
1 1 .  I n c i d e n t s  o f  M a r r i a g e  w i t h o u t  P a r e n t a l  C o n s e n t .  The m a r r i a g e  
i s  v a l i d  a b - i n i t o , .  b u t  i f  t h e  g i r l ' s  p a r e n t s  d i s a p p r o v e  o f  t h e  
u n i o n ,  t h e y  hav e  a r i g h t ; t o , / s e p a r a t e  o r  may r e q u i r e  t h e i r  j
• * i
d a u g h t e r  t o  d i v o r c e '  h e r  h u s b a n d .  I t  seems t h e  g i r l  c a n  r e p u d i a t e ;  
t h e  m a r r i a g e  or,  d i v o r c e  h e r  h u sb a n d  a l t h o u g h . h e r  p a r e n t s  r e m a i n  1 
i n d i f f e r e n t  t o  t h e  u n i o n , p r e s u m a b l y  on  t h e  g r o u n d  t h a t  a man’ who : 
t o o k  a d v a n t a g e  o f  t h e  i n d i s c r e t i o n  o f  a m in o r  g i r l  w i t h o u t
i
■ ,i
c o n s u l t i n g  t h e  w i s h e s  o f  h e r  p a r e n t s  m us t  p ay  t h e  p e n a l t y .  I n  j
t h i s  c o n n e c t i o n ,  s e c t i o n  21 o f  volume VI o f  t h e  Manugye may be j
■ I
c l a r i f i e d  h e r e .  ■ j
7
’’I f  t h e  p a r e n t s  o f  a young  woman s h a l l  n o t  g i v e  h e r  away, 
h u t  she  s h a l l  he s t o l e n  ( s e d u c e d )  a \ ray ,  e v e n  I f  she  had  t e n
c h i l d r e n 5 t h e y  h a v e  t h e  power t o  c a u s e  h e r  t o  s e p a r a t e ,  f ro m  ( t h e ’ 
s e d u c e r . )  and  g i v e  h e r  t o  a n o t h e r ;  t h e  man h a s  no r i g h t  t o  say* 
sh e  i s  h i s  w i f e .  Why i s  t h i s ?  -  b e c a u s e  a d a u g h t e r  b e l o n g s  t o  
h e r  p a r e n t s . 11
The w ords  tlt h e  man h a s  no r i g h t  t o  s a y  sh e  i s  h i s  x^ ifeu ,
( 7 2 ) a r e  m i s l e a d i n g .  P r im a  f a c i e 5 i t  a p p e a r s , t h a t  no s t a t u s  o f
m a r r i a g e  s u b s i s t s  b e t w e e n  t h e  c o u p l e ? b u t  t h a t  i s  n o t  s o .  I t
s i m p l y  means t h a t  inhere t h e  m ino r  g i r l ? e i t h e r  o f  h e r  own a c c o r d
o r  a t  t h e  i n s t a n c e  o f  h e r  p a r e n t s r s e e k s  a  d i v o r c e ? t h e  man
c a n n o t  d e f e n d  t h e  s u i t  b y . m e r e l y  p l e a d i n g  t h a t  sh e  i s  h i s  w i f e .
1 2 .  Who c a n  f o r c e  s e p a r a t i o n ?
A l t h o u g h  t h e  r e l a t i v e s  o f  t h e  m in o r  g i r l  s e t  o u t  above  c a n
g i v e . . h e r  away i n  m a r r i a g e  i n  t h e  o r d e r  o f  p r e f e r e n c e  l a i d  down
{vlimyi's
i n ,  s e c t i o n  71 o f  t h e  Kinwan^ D i g e s t ? v o l u m e - I I ,  none  b u t  h e r  
p a r e n t s  have- t h e  r i g h t  t o  s e p a r a t e  h e r  f r o m  h e r  h u s b a n d > o r  t o  
r e q u i r e  h e r  t o  d i v o r c e  h im f o r  w an t  o f  p a r e n t a l  o r  g u a r d i a n 1s
( 7 2 ) $  <0 cr u
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c o n s e n t  ( 7 5 )  . T he  D h a m m a t h a t s  a s s i g n  t h a t  r i g h t  o n l y  t o  t h e  
p a r e n t s  a n d  n o t  t o  t h e  g u a r d i a n s .  T h i s  I s  i n  a c c o r d a n c e  w i t h  
t h e  B u d d h i s t  s c r i p t u r e s  ( 7 4 )  a n d  f o l l o w s  f r o m  t h e  p a r e n t ' s  d u t y  
t o  a r r a n g e  m a r r i a g e s  f o r  t h e i r  c h i l d r e n .
1 3 .  S u i t s  b y  P a r e n t s  t o  e n f o r c e  s e p a r a t i o n  a n d  W omanf s 
r i g h t '  o f  D i v o r c e .
A c c o r d i n g  t o  t h e  D h a m m a t h a t s ,  t h e  p a r e n t s  may f i l e  a  s u i t  
t o  e n f o r c e  t h e  s e p a r a t i o n  o f  a  m a r r i e d  c o u p l e  w h e r e  t h e y  
d i s a p p r o v e  o f  t h e  u n i o n  ( 7 5 )  • I f  t h e  C o u r t s  t o d a y  w e r e  
p r e p a r e d  t o  e n f o r c e  t h i s  r i g h t ,  t h e y  w o u l d  p r e s u m a b l y  o n l y  do 
so  i n  a  s u i t  f i l e d  w i t h i n  a  r e a s o n a b l e  t i m e  o f  t h e  • w e d d i n g * ,  
a n d  o n l y  i f  t h e  g i r l  w e r e  u n d e r  t w e n t y  y e a r s  a t  t h e  i n s t i t u t i o n  
^pf  ;t h e  s u i t .  I f  d u r i n g  t h e  p e n d e n c y  o f  t h e  s u i t ,  t h e  g i r l f s
( 7 3 )  D i g e s t  v o l u m e  I I ,  s e c t i o n s  1 0 0 ,  1 4 5 ,  1 4 6 .
( a )  s e c t i o n  IQ Q s T h e  P a r e n t s  a c c e p t  b r i d a l  p r e s e n t s  f r o m  a  
imah, b u t  d e l a y  t o  g i v e  h e r  i n  m a r r i a g e  t o  h i m .  S h e ,  h o w e v e r ,  
| e l o p e s  w i t h  h i m .  H e r  p a r e n t s  c a n  t a k e  h e r  b a c k  e v e n  a f t e r  t h e  
b i r t h  o f  a  c h i l d  ( DfTammathat 'Kyaw) .
( b )  s e c t i o n  1 4 5 : A l t h o u g h  a “d a u g h t e r  m ay  h a v e  b o r n e  t e n  
c h i l d r e n  ' a f t e r  e l o p e m e n t , h e r  p a r e n t s  s t i l l  h a v e  t h e  r i g h t  t o  
' s e p a r a t e  h e r  f r o m  t h e  m an  w i ®  wEoii s h e  e l o p e d ,  a n d  g i v e  h e r  i n  
m a r r i a g e  t o  a n o t h e r  m a n .  T h e  f o r m e r  s h a l l  n o t  c l a i m  h e r  a s  h i s .  
w i f e ,  b e c a u s e  a  d a u g h t e r  i s  u n d e r  t h e  c o n t r o l  o f  h e r  p a r e n t s ,  
( M a n u g y e ) .
s e c t i o n  1 4 6 : A f t e r  e l o p e m e n t  t h e  y o u n g  c o u p l e  s e t t l e  
dow n i n  t h e  same" v i l l a g e  i n  w h i c h  t h e  g i r l  *s p a r e n t s  l i v e  o r  i n  
i t s  n e i g h b o u r h o o d ;  t h e  p a r e n t s  a r e  n o t  e n t i t l e d  t o  s e p a r a t e  
t h e i r  d a u g h t e r  f r o m  t h e  m ah  " w i th  "whom s h e  e l o p e d ,  i f  f i v e  o r  
t e n  y e a r s  h a v e  e l a p s e d  a f t e r  h e r  s e t t l e m e n t  n e a r  t h e m  w i t h  t h e i r  
k n o w l e d g e  o r  i f  s h e  h a s  g i v e n  b i r t h  t o  tw o  o r  t h r e e  c h i l d r e n  
a f t e r  s u c h  s e t t l e m e n t  ( M a n u g y e ) .
( 7 4 )  S i n g a l o v a d a  S u t t a .
( 7 5 )  D i g e s t  I I ,  s e c t i o n  14-5.
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!
p a r e n t s  o r  e i t h e r  t h e  boy o r  g i r l ; d i e d ,  o r  I f  t h e  g i r l  a t t a i n e d  
t h e  age  o f ' t w e n t y  y e a r s ,  t h e  s a l t ,  would  a b a t e *
I n  a s u i t  t o  e n f o r c e  s e p a r a t i o n  i n s t i t u t e d  by t h e  p a r e n t s ,  
a s  i n  t h e  h u s b a n d 1s s u i t  f o r  r e s t i t u t i o n ,  o f  c o n j u g a l  r i g h t s ,  t h e ;  
p o i n t  f o r  d e t e r m i n a t i o n  I s  w h e th e r  t h e  g i r l ’ s p a r e n t s  c o n s e n t e d  
t o  t h e  u n i o n  o f , t h e  c o u p l e  e i t h e r  b e f o r e  o r  a f t e r  t h e  e l o p e m e n t ,  
e x p r e s s l y  o r  by n e c e s s a r y  I m p l i c a t i o n .  I f  t h e  i s s u e  i s  a n s w e re d  
i n  t h e  a f f i r m a t i v e ,  t h e  p a r e n t s  s u i t  m ust  be d i s m i s s e d ,  and  t h e  ; 
h u s b a n d r s s u i t  d e c r e e d .
The t e x t s  o f  Manugye a n d  Manu c i t e d  I n  t h e  k i m m n  M in g y is  
D i g e s t  ( 7 6 ) s a y  t h a t  t h e  s u i t  m u s t  be b r o u g h t  w i t h i n  f i v e  o r  
t e n  y e a r s ,  o r  b e f o r e  t h e  g i r l  h a s  g i v e n  b i r t h  t o  two o r  t h r e e  
c h i l d r e n ; . .  Dhammatteat-s s a y s  b e f o r e  two o r  t h r e e  c h i l d r e n  have 1■ ' - 1 
b e e n ' b o r n ;  K y a n n e t ' a l o n e  s a y s  w i t h i n  t h e : p e r i o d  o f  f i v e  m onths  I
o r  one  y e a r .  The e x t r a c t s  f ro m  Dhamma, ’M anugye , R a j a b a l a  and  ;
Manu c i t e d  i n  t h e  n e x t  s e c t i o n  o f  t h e  D i g e s t  ( 7 7 )  e n j o i n  t h e  ;
p a r e n t s  n o t  t o  s e p a r a t e  t h e i r  d a u g h t e r  f r o m  h e r  h u sb a n d  i f  sh e  j
i
h a s  p r e v i o u s l y  b e e n  r e s t o r e d  t h r i c e  and  t h e y  f a i l e d  t o  p r e v e n t  | 
h e r  f o u r t h e e l o p e m e n t , The t e x t s  c i t e d  i n  s e c t i o n  1^*5 a u t h o r i s i n g  
t h e  p a r e n t s  t o  s e p a r a t e  t h e i r  d a u g h t e r  f ro m  h e r  h u s b a n d  e v e n  ;
t h o u g h  she  may h av e  b o r n e  t e n  c h i l d r e n  m u s t  now be r e g a r d e d  a s  , ! 
o b s o l e t e  * ' j
( 7 6 ) D i g e s t  v o l u m e l l ,  s e c t i o n  1 ^ 6 .  j
( 7 7 )  D i g e s t  vo lum e I l , s e c t i o n  l*+7« :
C o n d i t i o n s  o f  l i f e  now p r e v a i l i n g  a r e  q u i t e  d i f f e r e n t  f ro m  w h a t  I
i
t h e y  w ere  when t h e  D ham m atha ts  w ere  c o m p i l e d .  When d e l a y  I n  |
b r i n g i n g  a s u i t  am oun ts  t o  a c q u i e s e n c e ,  t h e  C o u r t s  w i l l  n o t  j
j
e n t e r t a i n  p r o c e e d i n g s  o f  t h e  k i n d  u n d e r  c o n s i d e r a t i o n .  • [
i
I 1:-. C o u r t s  may o v e r - r u l e  P a r e n t a l  O b j e c t i o n s . I
A l th o u g h  t h e  D ham m atha ts  I n s i s t  u p o n  t h e  c o n s e n t  o f  t h e  
p a r e n t s  b e i n g  o b t a i n e d ,  w here  t h e  s p i n s t e r  woman i s  u n d e r  tw en ty}
" f
y e a r s  o f  age, t h e r e  i s  a u t h o r i t y  f o r  t h e  v ie w  t h a t  t h e  c o u r t  c a n  : 
s u p p l y  t h e  w an t  o f  the- p a r e n t s  c o n s t a t ,  when i t  i s  u n r e a s o n a b l y  ■ 
w i t h e l d .  . Manugye s a y s s -  11 I f  a young woman s h a l l  be t a k e n  away 
f ro m  h e r  p a r e n t s  w i t h  h e r  own c o n s e n t ,  l e t  t h e  young man r e s t o r e  
h e r  t o  them  t h r e e  t i m e s ;  a s  t h e  young woman i s  c o n s e n t i n g ,  i t  
s h a l l  n o t  be c a l l e d  ‘ t h e f t 1. I f  he be a c c u s e d  b e f o r e  t h e  Judge  
o f  s t e a l i n g  h e r ,  and  he d e c i d e s  t h a t  t h e y  a r e  t o  l i v e  t o g e t h e r ,  
and  t h e y  do s o ,  l e t  them  be c o n s i d e r e d  a s  man and  w i f e ,  and  l e t  
t h e  p a r e n t s  o f  t h e  man. pay  t h e  law  e x p e n s e s 11. -
I n  s e c t i o n  1^7* u n d e r  t h e  g e n e r a l  t i t l e  11 I t  i s  in c u m b e n t  ] 
u p o n  t h e  p a r e n t s  o f  a young man t o  r e s t o r e  t h r e e  t i m e s  t o  h e r  j
i
p a r e n t s ,  t h e  young  woman w i t h  whom t h a t  s o n  h a s  r e p e a t e d l y  |
''i
e l o p e d 51*; t h e  t e x t  o f  Manu i s  a s  f o l l o w s ; -  ( 7 3 ) .  j
t \  * i
I f  a young man e l o p e s  w i t h  a g i r l ,  h i s  p a r e n t s  s h a l l  ■ 1
r e s t o r e  h e r  t o  h e r  p a r e n t s  t h s e e  t i m e s .  I f  she  e l o p e s  a g a i n  j
I
f o r  t h e  f o u r t h  t i m e ,  h e r  p a r e n t s  c a n n o t  demand h e r  r e s t o r a t i o n ;  j
( 7 8 )  D i g e s t  volume I I ,  s e c t i o n
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and  i f  i n  t h e  e v e n t  o f  t h e i r  i n s t i t u t i n g  l e g a l  p r o c e e d i n g s  ■
b e f o r e  t h a t , ,  t h e  Judge  d e c i d e s  t h a t  t h e  y o u ng: c o u p l e  s h a l l
rn —ir nnif iH -^  a ~*r *i i>wvn i'n w » w i i n r ' i^ iirnTavr~~i(a»iV<t«r« »uo i«iMviiiirYi-r'i»v t. t . i»hg-i»ii»i-ifiiri»r-Trt<'muifriii-tfi^T*#^T»iT.T,rri<ym»T< wrTHwiPiii<~"inir"rf nBTMfMi.in ri.v rrM 11 !»■!■ p<i ihM uhi iih.f' i i ■ 'iiii*nn'Trfi witn v 'm.i i»fc»ni Ii.mwum* inn f ii>w*'i»'* ii)iii»iini.'«)i mil ■ ^ ii j it
become man and  w i f e ,  t h e - l e g a l  e x p e n s e s  s h a l l  be b o rne,  by 
t h e  y oung..,man1 s, f a t h e r  and  p a i d  t o  t h e  Judge**,
From t h e  t e x t s  c i t e d  a b o v e ,  i t  i s  o b v i o u s  t h a t  a Ju d g e  i n  
t h e  Kingdom o f  Burma c o u l d  o v e r  “- r u l e  t h e  o b j e c t i o n s  o f  t h e  g i r l ’s 
p a r e n t s  and  d e c l a r e  t h e  c o u p l e  a s  man an d  w i f e ,  a g a i n s t  t h e  
w i s h e s  o f  t h e  p a r e n t s ,  e v e n  b e f o r e  t h e  f o u r t h  e l o p e m e n t .  I t  i s  
s u b m i t t e d  t h a t  t h e  p r e s e n t  C o u r t s  i n  Burma hav e  n o t  o n l y  t h e  
r i g h t  t o  do s o ,  b u t  a l s o  a d u t y  t o  do so  when t h i s  would  be f o r  
t h e  g i r l ’ s b e n e f i t ,  and  w here  r e f u s a l  t o  g r a n t  i t  am oun ts  t o  a n  
a b u s e  o f  t h e  p a r e n t a l  a u t h o r i t y .  T h a t  t h i s  v i e w  i s  n o t  c o n t r a r y  
t o  t h e  p r e u e n t  day  s e n t i m e n t s  o f  t h e  Burmese p e o p l e  i s  e v i d e n t  
f ro m  t h o s e  p r o v i s i o n s  i n  t h e  B u d d h i s t  Women’ s s p e c i a l  M a r r i a g e  
an d  S u c c e s s i o n  A c t ,  1939? ( 7 9 )  w h ic h  a u t h o r i s e d  t h e  C o u r t  t o  j 
im pose  f i n e s  on t h o s e  who make f r i v o l o u s  o b j e c t i o n s  t o  t h e  ?
m a r r i a g e  o f  a Burmese woman w i t h  a f o r e i g n e r ,  and  t o  d e c l a r e
i
t h e  p r o p o s e d  m a r r i a g e  t o  be f i t  f o r  s o l e m n i z a t i o n  u n d e r  t h e  A c t . !
I f  t h e  p a r e n t s  s u c c e e d  i n  s e p a r a t i n g  t h e  c o u p l e ,  i t  i s  
s u b m i t t e d  t h a t  t h e  c h i l d  c o n c e i v e d  o r  b e g o t t e n  by h e r  b e f o r e  
t h e  s e p a r a t i o n  o r  d i v o r c e  s h o u l d  be l e g i t i m a t e  and  t r e a t e d  a s  a  j 
’p u b a k a 1 c h i l d  b e c a u s e  s u c h  a m a r r i a g e  i s  v a l i d  u n t i l  s e t c a s i d e b y
( 7 9 )  S p e c i a l  m a r r i a g e  and  s u c c e s s i o n  A c t , 1 9 3 9 ? s e c t i o n s  I 1* , !•>. 1
t h e  p a r e n t s .  B u t  so  l o n g  a s  t h e  d e c i s i o n  i n  Ma. B, S e i n ’ s c a s e  
s t a n d s ,  t h e  c o n s e n t  o f  t h e  p a r e n t s  o r  g u a r d i a n s  o r  o f  t h e  
r e l a t i o n s  u n d e r  whose p r o t e c t i o n  a s p i n s t e r  u n d e r  t h e  age  o f  
t w e n t y  y e a r s  i s  l i v i n g ,  i s  a b s o l u t l e y  n e c e s s a r y  f o r  t h e  
v a l i d i t y  o f  h e r  m a r r i a g e .  I n  s u c h  c a s e s ,  t h e  s u b s e q u e n t  
m a r r i a g e  o r  a p p r o v a l  by t h e  p a r e n t s  o r  g u a r d i a n s  w i l l  n o t  have  
t h e  e f f e c t  o f  l e g i t i m a t i n g  c h i l d r e n  n o t  b o r n  i n  w e d lo c k ,  i . e .  
b o r n  b e f o r e  t h e  m a r r i a g e  ( 8 0 ) .  T h e re  i s  no d e c i d e d  c a s e  on 
t h i s  p o i n t .
A I Til {vf J)
(80) U Tha Gywe, A  T r e a t i s e  on  B uddh is t  Law, V o l . l ,  13.;
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CHAPTER VI I I
H usband  and Wif e  .
P e r s o n a l  R i g h t s  and O b l i g a t i o n s *
1 « M u tu a l  d u t i e s
A l t h o u g h ,  a s  i t  h a s  b e e n  s e e n ,  t h e  B u d d h i s t  Law o f  
M a r r i a g e  h a s  l i t t l e  o r  n o t h i n g  t o  do w i t h  B u d d h ism ,  when we 
come t o  c o n s i d e r  t h e  p e r s o n a l  r e l a t i o n s  o f  h u s b a n d  and  w i f e ,  
t h e i r  r r i g h t s ,  d u t i e s  and o b l i g a t i o n s ,  we f i n d  t h a t  t h e  Burmese  
c o d e s  w ere  a l m o s t  e n t i r e l y  i n f l u e n c e d  by  B u d d h i s t  e t h i c a l  
t e a c h i n g *  The t e x t s  i n  t h i s  r e s p e c t  a r e  n e a r l y  a l l  c o m p i l e d  
f ro m  t h e  B u d d h a* s  d i s c o u r s e s  C D *  They ai?e m a i n l y  m o ra l  
p r e c e p t s .
M a r r i a g e  i n  Burmese B u d d h i s t  Law a s  i n  o t h e r  s y s t e m s  o f  
Law, l i k e  a l l  o t h e r  c o n t r a c t s ,  c r e a t e s  c e r t a i n  r i g h t s  and 
o b l i g a t i o n s  b e t w e e n  t h e  p a r t i e s  t o  i t ,  a n d  t h e  Dham m atha ts  
l a y  down c e r t a i n  d u t i e s  t o w a r d s  e a c h  o t h e r  ( 2 ) .  The K a i n g z a  
( 3 ) s t a t e s  t h a t  t h e  q u a l i t i e s  o f  a good h u s b a n d  a r e s -  ( 1 ) s t r i ­
v i n g  t o  a c q u i r e  w e a l t h 3 (Si) p r o v i d i n g  t h e  w i f e  w i t h  a  good 
h o u s e s  (t|0  m a i n t a i n i n g  t h e  w i f e ,  c h i l d r e n  an d  s l a v e s  w i t h  
t e n d e r  w a t c h f u l n e s s 5 (*Y) l o o k i n g  a f t e r  t h e  l a t t e r  w i t h  c a r e .3.
(F )  s u p p o r t i n g  t h o s e  o f  t h e  r e l a t i v e s  who a r e  v o o v *  R e g a r d i n g  ' 
t h e  w i f e ,  t h e  M a r u l i n g a  s a y s  ( b )  s -  nA good xfife p r e p a r e s  t h e  
m e a l s  and  b e t ^ l  w e l l  and  m akes  c h e e r o o t s  s k i l l f u l l y ,  she h e l p s
1 miii m.hwwhi. h 1.11 n"lw ,, n., i ml i. H i iHnm ■■piimii ■ it. m. 11H ni.«im» ■ vrT*-rfin-rTTTiiniT «■“ i r HT-nnrTvprvii  hih m
( 1 )  13' May Oung, B urm ese  B u d d h i s t  Law, **6 .
( 2 )  D i g e s t  I I ,  s e c .  208 t o  2 3 9 *
( 3 )  D i g e s t  I I ,  s e c .  210 .
( h )  D i g e s t  I I ,  s e c .  21 1 .
3 1 5 ,
h e r  h u s b a n d  t o  d r e s s ; ' a n d  p u t s  h i s  c l o t h e s  o u t  i n  t h e  s u n  and 
c a r e f u l l y  s t o ^ s  th em  away; she p e r f o r m s  a l l  o t h e r  d u t i e s  o f  a 
w i f e  e f f i c i e n t l y ;  she m anages  t h e  h o u se  and  s l a v e s ,  and c a r e ­
f u l l y  a r r a n g e s  h e r  p r o p e r t y ,  e x p o s i n g  some a n d  c o n c e a l i n g  
o t h e r s ;  she i s  i n d u s t i d a u s  i n  w e a v in g ,  s p i n n i n g ,  e t c *  and  i n  
w o rk in g  a t  f l o w e r  w o rk ,  d y e i n g ,  e t c ;  she r e t i r e s  t o  bed  a f t e r ,  
an d  r i s e s  b e f o r e ,  h e r  h u s b a n d  h a s  done s o ;  she  t a k e s  h e r  
m e a l s  a f t e r  he h a s  t a k e n ;  she  a c q u a i n t s  h im  w i t h  a l l  m a t t e r s ,  
s p e a k  a f f a b l y  and  p l e a s a n t l y ,  and  i s  v e r y  o b e d i e n t  t o  h im ;  
she d o e s  n o t  f r e q u e n t  o t h e r  p e o p l e ' s  h o u s e s ;  and she n e v e r  
e n t e r t a i n s  any  i d e a  o f  b e i n g  u n f a i t h f u l  t o  h e r  husband*
The- p i c t u r e  o f  d o m e s t i c  l i f e  t h u s  v i v i d l y  p o r t r a y e d  h a s  
f o r  i t s  b a c k g r o u n d  t h e  e s s e n t i a l  r e q u i s i t e  o f  j o i n t  l i v i n g *
T h i s  i s  p r o b a b l y  one o f  t h e  r e a s o n s  why a t  one t im e  ' l i v i n g  
and  e a t i n g  t o g e t h e r 1 was l o o k e d  upon a s  a  n e c e s s a r y  i n g r e d i e n t  
o f  a  v a l i d  m a r r i a g e ,  . th o u g h  i t  i s  o n l y  e v i d e n c e ,  a l b e i t  t h e  
b e s t  e v i d e n c e ,  o f  a l a w f u l  u n i o n  ( ? ) •  T h e re  may be c a s e s  o f  
s e p a r a t e  r e s i d e n c e  by. a r r a n g e m e n t  b e t w e e n  t h e  p a r t i e s ,  and 
c i r c u m s t a n c e s  m ig h t  a r i s e  w h ereb y  one o r  t h e  o t h e r  i s  j u s t i f i e d  
i n  l i v i n g  a p a r t ,  b u t  t h e  n o rm a l  o b l i g a t i o n  i s  t h a t  h u s b a n d  
an d  w i f e  s h a l l  d w e l l  t o b e t h e r *  And g e n e r a l l y  i t  i s  o n l y  when 
t h e y  a r e  l i v i n g  t o g e t h e r  t h a t  r i g h t s  c a n  be a s s e r t e d  and
y
o b l i g a t i o n s  e n f o r c e d *
(5) Ma Gywe v. Ma Thi Da. ( I 89I )  I I  U .B .R .  (1 8 9 2 - 6 ) 19A.
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2 * P l a c e o f  r e s i d e  nee*.
I n  t h e  a b s e n c e  o f  any j u s t i f i c a t i o n  t h e  w i f e  s h o u l d  l i v e
w i t h  h e r  h u s b a n d  i n  t h e  same house*  The h u s b a n d  h a s  t h e  r i g h t
t o  s e l e c t  t h e  p l a c e  o f  r e s i d e n c e  and t h e  w i f e  s h o u l d  comply
w i t h  t h e  h u s b a n d ' s  w i s h  i n  t h i s  m a t t e r  ( 6 ) .  The w i f e  h a s  no 
r i g h t  t o  r e f u s e  t o  go and  l i v e  w i t h  t h e  h u s b a n d  i n  h i s  h o u s e  
o n  th e  g ro u n d  t h a t  she l i k e s  t o  s t a y  i n  t h e  h o u s e  where  she  
h a d  s t a y e d  so l o n g  ( 7 ) *  B ut  when t h e  h u s b a n d  i s  a b l e  t o  l i v e  
s e p a r a t e l y  f ro m  h i s  p a r e n t s ,  t h e  w i f e  i s  n o t  bound t o  l i v e  i n  
t h e  same h o u s e  w i t h  h e r  p a r e n t s - i n - l a w  i f  she c a n n o t  p u l l  on  
w e l l  w i t h  h e r  p a r e n t s - i n - 1 a w  (8 )*  The h u s b a n d  c a n n o t  f o r c e  
t h e  c h i e f  w i f e  t o  r e s i d e  w i t h  t h e  l e s s e r  w i f e  i n  t h e  same 
h o u s e  w i t h  h im  ( 9 ) *  Where a woman m a r r i e s  a man know ing  t h a t  
h e r  h u s b a n d  h a s  a  c h i e f  w i f e  she c a n n o t  r e f u s e  t o  l i v e  w i t h  
h e r  h u s b a n d  i n  t h e  same h o u s e  w i t h  t h e  c h i e f  w i f e  ( 1 0 )*  B u t  
i f  a  woman m a r r i e s  a man w i t h o u t  know ing  t h a t  he h a s  a  w i f e  
l i v i n g  she c a n n o t  be f o r c e d  t o  l i v e  i n  t h e  same h o u se  w i t h  t h e  
h u s b a n d  and  c h i e f  w i f e  ( 1 1 )*  As a m a t t e r  o f  f a c t  v e r y  r a r e l y  
two o r  more w i v e s  l i v e  w i t h  t h e  h u s b a n d  i n  t h e  same h o u se  (1 2 )
( 6 ) Ko Shwe Tha v .  Ma Kho, (1 8 9 3 )  ** B.L.K* I V 3** * II ~fWI'*~~HI 11 III iril*~~l | | »M WTO W J * '-r*
( 7 ) i b i d .
( 8 ) Mg. P o  H a n  v .  Ma P a  L o n .  ( 1 9 0 2 )  8  B . L . R .  2 o 7 .
Me. P o l van v . I f a W W l Q O S )  2 B . L . T .  6 0 .
( 9 ) i % ICa II v .  Po  S^w ( 1 9 0 8 )  ^  L . B . R .
( 1 0 )  Ma T he v . " V a m i £ _ T h a „ E , ( I 8 9 7 ) 1 U .B .R .  ( 1 8 9 7 - 0 1 )  10*t.
( 1 1 )  Me. P o  We v .  Ma T h a  H l a .  ( I 9 O9 )  3  B . L . T .  10>+.
( 1 2 )  S .  C .  L a l i i r i ,  B u rmese B u d d h i s t  L aw , h'y.
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3* R es t i t u t i o n  o f  C o n ju g a l  R i g h t s ,
( i ) S u i t f o r  R e s t i t u t i o n  o f  C o n j u g a l  R i g h t s  l i e s . . .  i n  B u d d h i s t
La w.
An a c t  i o n  9 b y e i t h e r  t h e  h u s b a n d  o r  t h e  w i f e ,  f o r  r e s t i ­
t u t i o n  o f  c o n j u g a l  r i g h t s ,  i s  n o t  d i r e c t l y  g i v e n  by t h e  
D h a m m a th a t s 9 b u t ,  i n  v i e w  o f  w h a t  h a s  p r e c e d e d  r e g a r d i n g  t h e  
d u t i e s  o f  a m a r r i e d  p a i r  t o w a r d s  e a c h  ofeher ,  s u c h  a n  a c t i o n  i s  
a  n a t u r a l  rem edy  w here  one  o r  t h e  o t h e r  f a i l s  i n  t h e  p e r f o r ­
mance o f  s u c h  d u t i e s » I t  i s  wrong t o  s u p p o s e  t h a t  no p r o v i ­
s i o n s  e x i s t e d  i n  t h e  Dham m atha ts  t o  com pe l  a s p o u s e  t o  r e t u r n  
t o  t h e  o t h e r  p a r t n e r  w h ere  t h e r e  was d e s e r t i o n  w i t h o u t  s u f ­
f i c i e n t  e x c u s e .  The M a n u s s ik a  and  Manugye D ham m atha ts  
a u t h o r i s e d  i m p o s i t i o n  o f  h e a v y  f i n e s  o n  a d e s e r t i n g  s p o u s e ,  
and  t h e  l a t t e r  f u r t h e r  p r o v i d e d  t h a t  t h e  s a i d  p e n a l t y  c o u l d  
n o t  be  w a iv e d  e v e n  w h ere  t h e  s p o u s e  a t  f a u l t  s u b s e q u e n t l y  u n d e r - :  
t o o k  t o  r e s t i t u t e  c o n j u g a l  r i g h t s  w i t h  t h e  i n n o c e n t  s p o u s e ( 1 3 ) *  
The K y a n n e t  Dhammathat  p r o v i d e d  p u n i s h m e n t  f o r  a w i f e  who 
d i s c a r d e d  h e r  h u s b a n d  b e c a u s e  h e  was b a d ,  b u t  p e r m i t t e d  t h e  ;
h u s b a n d  t o  l o o k  f o r  a n o t h e r  w i f e  i f  h i s  w i f e  was$ n o t  goodC l1* ) .  ;
The D ham m atha ts  a l s o  c o n t a i n e d  p r o v i s i o n s  f o r  d e a l i n g  
w i t h  a s p o u s e  who d e s e r t e d  t h e  o t h e r  w h i l e  t h e  l a t t e r  was 
s u f f e r i n g  f ro m  l e p r o s y ,  b l i n d n e s s ,  e t c . ,  o r  h ad  become a 
p a u p e r ,  . The e x t r a c t  f r o m  t h e  V i l a s a  Dhamm athat  c o n t e m p l a t e d  1
( 1 3 )  D i g e s t ,  I I ,  s e c ,  306*
(3 > )  D i g e s t ,  I I ,  s e c .  3 0 8 ,
318.
\
a c o m p l a i n t  b e i n g  made t o  t h e  a u t h o r i t i e s  a g a i n s t  t h e  g u i l t y  !
s p o u s e  I n  s u c h  e a s e s ,  f o r  a n  o r d e r  d i r e c t i n g  r e s u m p t i o n  o f  j
c o n j u g a l  r e l a t i o n s h i p  w i t h  t h e  i n n o c e n t  s p o u s e  ( l 5 ) «  Hence 
i n  Maung K in  v .  Ma H n in  Y i • ( 1 6 ) ,  J a r d i n e ,  J . , o f  t h e  S p e c i a lmrwi^fTHMgM^rtiitcagHOT     f  /  /  -*>
C o u r t  r i g h t l y  o b s e r v e d ?  uSo l o n g  a s  t h e  m a r r i a g e  bond s u b s i s t s ,
t h e  w i f e  i s  a t  B u d d h i s t  Lav; r e q u i r e d  t o  do h e r  p a r t  i n  
c o n t r i b u t i n g  t o  t h e  j o i n g  c o m f o r t  and  w e l l - b e i n g ,  a s  shown i n  
s u c h  t e x t s  a s  s e c t i o n  13 o f  t h e  5 t h  Book o f  t h e  MantCKye and  
i n  o t h e r  t e x t s .  D e s e r t i o n  o f  a h u s b a n d  seems once  t o  h av e
jj
b e e n  p u n i s h a b l e . ** >
I n  t h e  f a c e  o f  t h e  s a i d  p r o v i s i o n s  f o u n d  i n  t h e  D h am m a th a t^
i t  i s  s u b m i t t e d  t h a t  i t  i s  w rong  t o  s u p p o s e  t h a t  t h e  rem edy j
by way o f  a s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  was n o t
a t  a l l  c o n t e m p l a t e d  by t h e  Dham m atha ts  w h e re  one o f  t h e  c o u p l e  
f a i l e d  i n  h i s  o r  h e r  m a r i t a l  d u t y .
The q u e s t i o n  w h e t h e r  a s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  
r i g h t s  l i e s  among Burmese B u d d h i s t s  came up b e f o r e  t h e  S p e c i a l  
C o u r t  i n  Hga Nwe v* Mi Su Ma ( 1 ? )  a s  e a r l y  a s  1 8 8 6 .  I n  t h a t  
c a s e ,  MaeEven, J . , h e l d  t h a t  m a r r i a g e  Burm ese  B u d d h i s t s  may be  
d i s s o l v e d  a t  an y  t im e  by m u t u a l  c o n s e n t ,  and  w here  s u c h  c o n s e n t  
i s  w a n t i n g ,  i t  c a n n o t  be d i s s o l v e d  e x c e p t  on  some g r o u n d s  
r e c o g n i s e d  by  t h e  D h am m ath a ts ,  and  n o t  by t h e  mere v o l i t i o n  o f  
one  o f  t h e  p a r t i e s ;  and  c o n s e q u e n t l y ,  so  l o n g  a s  a m a r r i a g e  i s
( 1 5 )  D i g e s t ,  I I ,  s e c .  309 and  3 10 .
( 1 6 ) (1 8 8 2 ) S . J ,  l i b .
( 1 7 )  ( 1 8 8 6 ) S . J .  391*
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n o t  r e g u l a r l y  d i s s o l v e d  i n  one o r  o t h e r  o f  t h e s e  w ays,  t h e  
c o n t r a c t  s u b s i s t s ,  an d  . d u r i n g ,  g i t s  s u b s i s t e n c e ,  a - s u i t  f o r  
r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  w i l l  l i e .  S u re  then '* ,  s a i d  Mac 
E v en ,  J . ,  “ so l o n g  a s  t h e  m a t r i m o n i a l  c o n t r a c t  s u b s i s t s ,  t h e  > 
p a r t i e s  t o  i t  a r e  e n t i t l e d  t o  e n f o r c e  i t ,  and  where t h e r e  h a s  
b e e n  no d i v r o c e ,  e i t h e r  p a r t y  i s  e n t i t l e d  t o  c l a i m  c o n j u g a l
1 t
r i g h t s ,  and  i f  d e n i e d ,  t o  sue f o r  th em .  “
I n  Mi K i n  L a t  v . l B a  Soe ( 1 8 ) ,  h o w e v e r ,  t h e  l e a r n e d> n-iitT«'»~H f  X aaaat |iusB « tti!un ffnw .T 4  *  /  /
J u d i c i a l - C o m m i s s i o n e r  o f  U pper  Burma h e l d  t h a t  a s  one o f  a 
B u d d h i s t  c o u p l e  m ig h t  d i v o r c e  th e  o t h e r  by mere c a p r i c e ,  no 
s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  w o u ld  l i e  among Burm ese  
B u d d h i s t s  i n  a s  much a s  a d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  
r i g h t s  w ou ld  be r e n d e r e d  n u g a t o r y  a t  t h e  w i l l  o f  t h e  u n s u c c e s ­
s f u l  p a r t y .  B u t  t h e  c o r r e c t n e s s  o f  t h i s  w as  c h a l l e n g e d  i n  
Hga C h i n  D at  v .  Mi K in  „Pu ( 1 9 ) ,  w h e r e - i n  t h e  c o u r t  h e l d  t h a t  
;s.o l o n g  a s  t h e  m a r r i a g e  t i e  i s  n o t  r e g u l a r l y  d i s s o l v e d  
th e  c o n t r a c t  o f  m a r r i a g e  s u b s i s t s  and  d u r i n g  i t s  s u b s i s t e n c e  
a Burman B u d d h i s t ' s  s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  
w i l l  l i e .  Shaw, J . ,  h a s  a l s o  h e l d  f u r t h e r  t h a t  t h e r e  i s  
n o t h i n g  i n  B u d d h i s t  Law a s  t o  d i v o r c e  a t  w i l l  o f  o n e ‘p a r t y ,  
o n  s u r r e n d e r  o f  t h e  j o i n t  p r o p e r t y  and  p ay m en t  o f  t h e  j o i n t  
d e b t s ,  i n  t h e  a b s e n c e  o f  f a u l t  i n  t h e  o t h e r  p a r t y  w h ic h  i s  
i n c o n s i s t e n t  w i t h  t h e  o b s e r v a n c e  o f  t h e  c o n j u g a l  d u t i e s  i n  a
( 1 8 )  ( 1 9 0 5 )  I I  U .B .R .  ( 1 9 0 ^ - 0 6 )  B u d d h i s t  Law, D iv .  3 .
( 1 9 )  (1 9 0 9 )  I I  U.B.R* ( I 9 0 7 -O9 ) M a r r i a g e , R e s t i t u t i o n  o f
c o n j  u g a l  R i g h t s , 1 .
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s u b s i s t i n g  m a r r i a g e ,  o r  w i l l  b a r  a  s u i t  f o r  r e s t i t u t i o n  o f  
c o n j u g a l  r i g h t s .  T h i s  v ie w  was a p p r o v e d  by t h e  R angoon  H ig h  
C o u r t  i n  Ma The i n  Nwe v .  Maung., ,'Kha (2 0 )  and  M^iungJKywe 
Ma K y in  ( 2 1 ) ;  i t  may, t h e r e f o r e ,  be t a k e n  a s  s e t t l e d  l a w  t h a t  
a  s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  l i e s  among Burm ese  
B u d d h i s t s .
( i i ) What  P l a i n t i f f  m us t  p r ove <,
I n  Maung -S e in  v .  K in  T h e t  Gyi ( 2 2 ) ,  i t  was h e l d  t h a t  t h e
p l a i n t i f f  i n  s u c h  a s u i t  m u s t  p ro v e  t h a t  t h e r e  i s  no f a u l t  on  
h i s  o r  h e r  p a r t  and  t h a t  t h e  d e f e n d a n t  was n o t  j u s t i f i e d  i n  
w i t h d r a w i n g  f ro m  c o h a b i t a t i o n .  M i n o r i t y  o f  t h e  w i f e  i s  no 
d e f e n c e  i n  a  s u i t  o f  t h i s  n a t u r e  ( 2 3 ) .  I l l  t r e a t m e n t  and  d e s e r  
t i o n  by t h e  p l a i n t i f f  i s  a v a l i d  d e f e n c e  u n d e r  B u d d h i s t  Law 
( 2 * 0 .  I n  Maung Po Han v .  Ma_JMaJte ( 2 5 ) ,  i t  was h e l d  t h a t  a 
s i n g l e  a c t  o f  c r u e l t y  by t h e  w i f e ' s  m o t h e r - i n - l a w  i s  n o t  s u f ­
f i c i e n t  g r o u n d  f o r  r e f u s i n g  t o  r e t u r n  t o  h e r  h u s b a n d ' s  h o u s e .  
B u t  i n  Ma. The i n  Nwe v ,  Maung.,, IQia ( 2 6 ) a d u l t e r y  on  t h e  p a r t  o f  
t h e  p l a i n t i f f  was c o n s i d e r e d  a s  a. c o m p le t e  d e f e n c e  t o  s u c h  a 
s u i t .  A s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  i s  p u r e l y  a 
p r i v a t e  s u i t  b e t w e e n  two p e r s o n s .  No one e l s e  h a s  any r i g h t  
t o  i n t e r v e n e  i n  t h e  m a t t e r ,  and  t h e  J u d g e m e n t  i n  su ch  a s u i t  
c a n n o t  be t r e a t e d  a s  a  ju d g e m e n t  i n  reni w i t h i n  s e c t i o n  h i  o f  
t h e  E v i d e n c e  A c t  ( 2 7 ) .
(209  ( 1 2 2 9 ) 7 R a n .  VyL»
( 2 1 )  ( 1 9 3 ^ )  8 R a n .  AluL. (iqou~(>)
( 2 2 )  I I  U.B.R.A M a r r i a g e  g .
( 2 3 )  S t e ..T h e t  -Gyi, i±90h)  I I  U .B .R .  (19<A~06)
BoL. M a n  I  age p® (2. ^  CoaM: n t h '
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Polygam y b e i n g  l e g a l , i t  w ou ld  f o l l o w  t h a t  a man may 
o b t a i n  a  d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  a g a i n s t  h i s  
l e s s e r  w i fe*  I t  i s  d o u b t f u l ,  h o w e v e r , , w h e t h e r  t h e  C o u r t s  w ould  
e n c o u r a g e  t h e  p r a c t i c e  by a l l o w i n g  h im  t o  e n f o r c e  su c h  a  d e c r e e .  
I n  Haung K y a ik  v* M a Q y i  ( 2 8 ) ,  B u r g e s s ,  J . C . ,  s a i d 5 " I f  t h e  
r e s p o n d e n t  i s  o n l y  a l e s s e r  w i f e  o r  c o n c u b i n e  and  i s  n o t  a 
w i f e  i n  t h e  p r o p e r  a c c e p t a t i o n  o f  t h e  t e r m ,  t h e  C o u r t s  w ou ld  
o f  c o u r s e  n o t  e n f o r c e  c o h a b i t a t i o n . " And l a t e r ,  " I t  m ig h t  be 
a q u e s t i o n  w h e t h e r  any r e l i e f  o u g h t  t o  be g r a n t e d  t o  t h e  
h u s b a n d  o f  two o r  more w i v e s ,  and  w h e t h e r  i t  w ould  n o t  be 
p r o p e r  t o  p r o c e e d  o n  t h e  a n a l o g y  o f  s e c t i o n  26 o f  A c t  XXI o f  
1 8 8 6 , w h ic h  e n a c t s  t h a t  i n  s u c h  a c a s e  i f  t h e  h u s b a n d  i s  
c o h a b i t i n g  w i t h  one o f  h i s  w i v e s  a s  man an d  w i f e ,  o r  i f  one 
o f  h i s  w iv e s  i s  r e a d y  and w i l l i n g  so t o  c o h a b i t  w i t h  h im ,  t h e  
s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  m i g h t  be d i s m i s s e d . "
I n  Manna Shwe Con  v .  M ajd i  ( 2 9 ) ,  i t  was h e l d  t h a t  a man h a s
no r i g h t , t o  com pel  a woman t o  r e t u r n  t o  t h e  a n o m a lo u s  p o s i t i o n  
o f  a  c o n c u b in e  *
( i  i  i ) How.,,, d e c r e  e i s  en f p r  c e d *
A s u i t  w i l l  n o t  l i e  by  a h u s b a n d  t o  r e c o v e r  p o s s e s s i o n  
o f  t h e  p e r s o n  o f  h i s  w i f e ,  f o r  d e t o n  K a r r ,  J .  o b s e r v e d  ( 3 8 ) ,
(2k)  Maung Po Han v* _Ma ^ ^ T t t y ( 1 9 1 7 )  39 I . C .  11*K
( 2 5 ) ( 1 9 1 7 ) 39 i . e .  i l l .
( 2 6 )  ( 1 9 2 9 ) 7 R a n .  b 5 l .
( 2 7 )  Ma Po K h in  v .  .Ma S h in , . ( 1 9 3 3 )  U  R a n .  1 9 8 .
( 2 8 )  (1 8 9 7 )  I I  U .B .R .  ( 1 8 9 7 - 0 1 )  >+8 8 .
( 2 9 )  ( I 9OO) 2 L .C .  1 5 5 .
( 3 0 ) C h o u tu n  Be.bee v .  Ameer Chan d ,  (.1865) 6 S u t h e r l a n d  W.Ft. 10 VS
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nA w i f e  c a n n o t  be l o o k e d  upon  a s  p r o p e r t y ,  moveable  o r  immove­
a b l e ,  w h ic h  p a s s i v e l y  u n d e r g o e s  t r a n s f e r  f o r  one p e r s o n  t o  
a n o t h e r « I f  she  c o u l d  be so d e a l t  w i t h ,  i t  w ould  have  t o  be 
d e t e r m i n e d  w h e t h e r  she was m oveab le  o r  im m o v ea b le ,  and  some 
c u r i o u s  q u e s t i o n s  o f  l i m i t a t i o n  m ig h t  a r i s e ,  an d  i f  t h e  w i f e  
were p r o p e r t y ,  she. c o u l d  n o t  o b v i o u s l y ,  be a p a r t y  t o  t h e  s u i t ,  
a s  she i s  i n  t h i s  c a s e ,  and  a lw a y s  m ust  be i n  s u i t s  o f  t h i s  
n a t u r e  an d ,  f u r t h e r 5 i t  seems' t o  me r e p u g n a n t  t o  t h e  p r i n c i p l e s  
o f  c i v i l i s e d  s o c i e t y ,  w h e th e r  E u ro p e a n  o r  B r i t i s h  I n d i a n ,  t h a t  ' 
a n  a d u l t  human b e i n g ,  w i f e  o r  o t h e r w i s e ,  s h o u l d  be d e l i v e r e d  
o v e r  a s  a h o r s e  o r  o t h e r  b r u t e  a n im a l  m ig h t  be* I n  t r u t h ,  i t  
seems t o  me t h a t  t h e  f u n c t i o n s  o f  t h e  c o u r t  i n  a, s u i t  o f  t h i s  
n a t u r e  m u s t  be s im p ly  t o  d e t e r m i n e  a s  b e t w e e n  H usband  and  W ife ,  
w h e t h e r  he i s  o r  i s  n o t  e n t i t l e d  t o  h i s  m a r i t a l  r i g h t s *  M- A 
d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  i s  o f  t h e  n a t u r e  o f  
a  d e c r e e  f o r  s p e c i f i c  p e r f o r m a n c e  and  a s  s u c h ,  i s  e n t i r e l y  
d i s c r e t i o n a r y  w i t h  t h e  C o u r t*  Under  O rd e r  XXXI R u le  32 o f  
t h e  Code o f  C i v i l  p r o c e d u r e ,  1 9 0 8 , i t  may be e n f o r c e d  by d e t e n ­
t i o n  i n  t h e  c i v i l  p e r s o n  o f  t h e  j u d g m e n t - d e b t o r ,  o r  by  th e  
a t t a c h m e n t  o f  h i s  p r o p e r t y ,  o r  by b o t h ,  i f  he  h a s  h a d  w i l f u l l y  
f i a l e d  t o  o b ey  i t .  B e fo r e  t h e  amendment o f  t h i s  r u l e  by XXIX 
o f  1 9 2 3 , i t  was h e l d  t h a t  th e  t e n d e n c y  o f  modern  l e g i s l a t i o n  
I s  a g a i n s t  s e n d i n g  woman t o  j a i l  i n  c i v i l  m a t t e r s  and t h e r e f o r e  
o r d i n a r i l y ,  t h e  c o u r t  p a s s i n g  a d e c r e e  f o r  t h e  r e s t i t u t i o n  o f  
c o n j u g a l  r i g h t s  a g a i n s t  a w i f e  s h o u ld  d i r e c t ,  i n  t h e  e x e r c i s e "
o f  i t s  d i s c r e t i o n  u n d e r  t h i s  r u l e ,  t h a t  t h e  d e c r e e  s h a l l  n o t  
he e x e c u t e d  by t h e  d e t e n t i o n  o f  t h e  w i f e  i n  c i v i l  p r ison®
I n  v i e w  o f  t h e  amendment o f  t h i s  r u l e ,  a  d e c r e e  f o r  t h e  r e s t i ­
t u t i o n  o f  c o n j u g a l  r i g h t s  c a n  no l o n g e r  be e x e r c i s e d  by i m p r i ­
so n m en t ,  w h e t h e r  t h e  d e c r e e  be a g a i n s t  t h e  h u s b a n d  o r  t h e  
w i f e  ( 3 f ) »  Where a n  a t t a c h m e n t  o f  p r o p e r t y  h a s  r e m a in e d  i n  
f o r c e  f o r  one y e a r  and  t h e  ju d g m e n t  d e b t o r  h a s  n o t  obeyed® 
t h e  d e c r e e 5 t h e  a t t a c h e d  p r o p e r t y  may be s o l d  by o r d e r  o f  t h e  
c o u r t  on  a p p l i c a t i o n  made by t h e  d e c r e e - h o l d e r , and  o u t  o f  t h e  
p r o c e e d s ,  t h e  c o u r t  may aw ard  t o  t h e  d e c r e e “h o l d e r  such  
c o m p e n s a t i o n  a s  i t  t h i n k s  f i t  and  s h a l l  p ay  t h e  b a l a n c e  i f  a n y ,  
to .  t h e  j u d g m e n t - d e b t o r  on  h i s  o r  h e r  a p p l i c a t i o n ®  Where t h e  
j u d g m e n t - d e b o t r  h a s  o b e y e d  t h e  d e c r e e  and  p a i d  a l l  c o s t s  o f  
e x e c u t i n g  i t  w h ic h  he  o r  she i s  bound t o  p a y ,  o r  where a t  t h e  
end  o f  one y e a r  f ro m  t h e  d a t e  o f  t h e  a t t a c h m e n t ,  t h e  d e c r e e -  
h o l d e r  h a s  f a i l e d  t o  a p p l y  t o  t h e  c o u r t  f o r  s a l e  o f  t h e  a t t a c h e d  
p r o p e r t y ,  o r  i f  made, h a s  b e e n  r e f u s e d ,  t h e  a t t a c h m e n t  s h a l l  
cease®
U nder  O rd e r  XXI, K u le  33 ^he Code o f  C i v i l  P r o c e d u r e ,  
IpOB, t h e  c o u r t  may o r d e r  t h a t  i n  t h e  e v e n t  o f  t h e  d e c r e e  n o t  
b e i n g  o b ey e d  w i t h i n  su c h  p e r i o d  a s -m ay  be f i x e d  i n  t h i s  b e h a l f ,  
t h e  j u d g m e n t - d e b o t r  s h a l l  make t o  t h e  d e c r e e  h o l d e r  su c h  
p e r i o d i c a l  p a y m e n t s  a s  may be j u s t ,  and  i f  i t  t h i n k s  f i t ,  
r e q u i r e  t h a t  t h e  j u d g m e n t - d e h o r  s h a l l  to  i t s  s a t i s f a c t i o n .
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s e c u r e  t o  t h e  d e c r e e - h o l d e r  su ch  p e r i o d i c a l  paym ents*  Such 
a n  o r d e r  may be v a r i e d  o r  m o d i f i e d  f ro m  t i m e  t o  t im e  by t h e  
C o u r t ,  e i t h e r  b y  a l t e r i n g  t h e  t im e  o f  paym en t  o r  by i n c r e a s i n g  
o r  d im in ish in g  t h e  am ount ,  o r  i t  may t e m p o r a r i l y  s u s p e n d  t h e  
same a s  t o  ’ t h e  whole  o r  any p a r t  o f  th e  money so o r d e r e d  t o  be  
p a i d ,  and  a g a i n  r e v i v e  t h e  same,  e i t h e r  w h o l l y  o r  i n  p a r t ,  
a s  i t  may deem j u s t *  Any money o r d e r e d  t o  be p a i d  u n d e r  t h i s  
r u l e  i s  r e c o v e r a b l e  a s  t h o u g h . i t  were a d e c r e e  f o r  t h e  paym ent  
o f  money, by d e t e n t i o n  i n  c i v i l  p r i s o n  o f  t h e  j u d g m e n t - d e b t o r ,  
o r  by t h e  a t t a c h m e n t  and  s a l e  o f  h i s  p r o p e r t y  o r  by b o t h ,  
u n d e r  O rd e r  XXI, R u le  30 o f  t h e  Code o f  C i v i l  P r o c e d u r e ,  1 9 0 S* 
V* M ain te  n a n c  e *
i i ) R i g h t  t o  c l a i m  m a in t e n a n c e  f ro m  h u s b a n d «
“M a r r i a g e ,  w h a t e v e r  t h e  fo rm  o f  t h e  c o n t r a c t  may b e ,  
c o n s t i t u t e s ,  i f  n o t  a n  e x p r e s s ,  a t  a l l  e v e n t s  a n  i m p l i e d  c o n ­
t r a c t  b e t w e e n  t h e  p a r t i e s  t h a t  t h e  h u s b a n d  s h a l l  m a i n t a i n  
h i s  w i fe *  I n  C h r i s t i a n  c o u n t r i e s ,  a b r e a c h  o f  t h i s  c o n t r a c t  
c a n n o t  be e n f o r c e d  by t h e  w i f e  i n  a  C i v i l  C o u r t  d i r e c t l y  
a g a i n s t  t h e  h u s b a n d ,  b e c a u s e  t h e  l a w  c o n s i d e r s  a man and  h i s  
w i f e  a s  one p e r s o n ,  and  w i l l  n o t  p e r m i t  a n  a c t i o n  by th e  w i f e  
a g a i n s t  h e r  h u s b a n d 5 b u t  no su c h  p r i n c i p l e  i s  known t o  t h e  
Mohamedan, H in d o o ,  o r  P a r  see Law; and t h e  Supreme C o u r t s  a t  
C a l c u t t a  and  h e r e  h av e  a lw a y s  t r e a t e d . a  n a t i v e  m a r r i e d  woman 
a s  feme s o l e ,  and  i n d e e d ,  i t  i s  q u i t e  i m p o s s i b l e ,  upon  any
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a p r i o r i  o r  n a t u r a l  r e a s o n i n g  t o  t r e a t  them  a s  a n y t h i n g  e l s e
( 3 2 ) Th i s  o b s e r v a t i o n  o f  J a c k s o n ,  J ,  a p p l i e s  w i t h  e q u a l
f o r c e  t o  s i m i l a r  a c t i o n s  u n d e r  Burmese B u d d h i s t  Law-
The r i g h t  o f  a B u d d h i s t  w i f e  t o  m a i n t e n a n c e  a s  a g a i n s t
h e r  h u s b a n d  i s  n o t  m e r e l y  c o n t r a c t u a l  i n  n a t u r e *  B o th  u n d e r
t h e  m o ra l  and  r e l i g i o u s  code  ( 3 3 )  and  a l s o  t h e  D ham m atha ts
( 3^)5  t h e  h u s b a n d  i s  u n d e r  an  o b l i g a t i o n  t o  m a i n t a i n  h i s  w i f e ,
and  t o  p r o v i d e  h e r  w i t h  s u i t a b l e  c l o t h e s  and  ornaments® E v e n
i n  s a n c t i o n i n g  p o lygam y ,  th e  Dham m atha ts  w ere  c a r e f u l  t o  l a y
who
down t h a t  o n l y  h e / c o u l d  by h i s  own s k i l l  and  l a b o u r  p r o v i d e  
m a i n t e n a n c e  s h o u l d  have  more w iv e s  t h a n  one ( 3?)® =
The D ham m atha ts  r e q u i r e d  t h e  h u s b a n d  t o  make p r o v i s i o n s  
f o r  t h e  m a i n t e n a n c e  o f  h i s  w i f e  and  c h i l d r e n ,  b e f o r e  g o in g  
away on  a  j o u r n e y  t o  a c q u i r e  p r o p e r t y  and  k n o w le d g e ,  t o  f i g h t  
i n  t h e  b a t t l e ,  o r  t o  p e r f o r m  w ork  o f  m e r i t  ( 3 6 )® They a l s o  
c o n t a i n e d  p r o v i s i o n s  i m p o s i n g  o b l i g a t i o n s  on  t h e  h u s b a n d  t o  
m a i n t a i n  h i s  w i f e  who m e e t s  w i t h  a  r e v e r s e  o f  f o r t u n e ,  o r  who 
i s  p h y s i c a l l y  i n c a p a c i t a t e d  due t o  b l i n d n e s s ,  l a m e n e s s ,  l e p r o s y .
i n s a n i t y  o r  s i m i l a r  d i s e a s e s  (3 7 )*  A c c o r d i n g  t o  t h e  M a h u s s ik a
“f o r  a  h u s b a n d  t h e  m a i n t e n a n c e  o f  h i s  w i f e  an d  p l a c i n g  h e r  
i n  e n t i r e  c h a r g e  o f  t h e  whole  o f  h i s  p r o p e r t y  i s  a  g r e a t  
m e r i t  ( 3 8 )® I t  i s ,  t h e r e f o r e ,  o b v i o u s  t h a t  t h e r e  i s  a  p o s i t i v e
( 3 2 ) A r d a s e e r  O u r s e t j i e  v .  P e r o z e b o y e ,  ( 1 8 5 6 ) 6 M. l . A .  3^8 !
a t  372- 3 7 3 * i
( 3 3 )  The Min g a l  a B u t t  a ,  Y e r s e s  5 and  10* }
( 3 ? )  D i g e s t ,  I I ,  sec® 208 and  2 3 6 * :
( 3 5 )  D i g e s t ,  I I ,  sec* 253® ( 3 8 )  D i g e s t  I I ,  sec*  212:
( 3 6 ) D i g e s t ,  i l ,  sec® 2 ¥ k  :
( 3 7 )  D i g e s t ,  I I ,  sec® 3I O 5 Manugye Y, sec® 1 8 .
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d u t y  im posed  upon  t h e  h u s b a n d  t o  m a i n t a i n  h i s  w i f e  o r  w iv e s
6 ou n d e r  Burmese B u d d h i s t  Law, and  w h ereb y  l a w ,  a p e r s o n  i s  u n d e r
a d u t y  t o w a r d s  a n o t h e r  p e r s o n ,  t h e r e  i s  v e s t e d  i n  t h a t  o r d e r ,  
a  c o r r e s p o n d i n g  r i g h t  t o  h a v e  t h a t  d u t y  p e r f o r m e d .  F o r ,  t h e i r  
L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  had  s a i d ,  “ I f  th e  l a w  w h ich  
r e g u l a t e s  t h e  r e l a t i o n  o f  t h e  p a r t i e s  g i v e s  t o  one o f  them  a 
r i g h t  an d  t h a t  r i g h t  i s  d e n i e d ,  t h e  d e n i a l  i s  a w rong ;  and 
u n l e s s  t h e  c o n t r a r y  be shown by a u t h o r i t y ,  o r  by s t r o n g  a r g u ­
m e n t s ,  . i t  m us t  be p resum ed  t h a t  f o r  t h a t  w r o n g ,  t h e r e  m ust  be 
a rem edy  i n  a c o u r t  o f  j u s t i c e  (3 9 )  o'1
He n ee  31 i n  a n c i e n t  d a y s ,  d e s e r t i o n  by e i t h e r  sp o u se  accom­
p a n i e d  by f a i l u r e  t o  p r o v i d e  m a i n t e n a n c e  f o r  t h e  o t h e r  w i t h o u t  
s u f f i c i e n t  c a u s e  was p u n i s h a b l e  a s  a  c r i m e ,  an d  a c c o r d i n g  to  
M an t is s ik a ,  he s h o u l d  u n d e rg o  s i x  h u n d r e d  la s h e s ®  U nder  t h e  
Manugye, t h a t  p e n a l t y  c o u l d  n o t  be r e m i t t e d  e v e n  i f  t h e  g u i l t y  
p a r t y  u n d e r t o o k  t o  s u p p o r t  t h e  o t h e r  (kO)®
A c l a i m  by a w i f e  f o r  m a i n t e n a n c e  i s  c l e a r l y  a q u e s t i o n
r e g a r d i n g  m a r r i a g e ,  and  t h e r e f o r e  when t h e  p a r t i e s  a r e  B u d d h i s t^
o
t h e  B u d d h i s t  Law m ust  fo rm  t h e  r u l e  o f  d e c i s i o n  by r e a s o n  o f  
t h e  p r o v i s i o n s  o f  s e c t i o n  1 3 ( 1 )  o f  t h e  Burma Laws A c t  (^1)®
m m i iimj i i i  i <ir i i r i in *n •nim irn irir  unnn n m  ■  ■<iTfrtT tinw m nm iin i — Tf'tT-i—ly-'rtrfTTttr—f  i*— " —rf l n— — —-‘—•—t* t  t h i ■— h n r t - - r T t  1 tt—*• Vi m i1 T-r-iif 111 rf i n~t~i—rr-mtTtTT-Mtr i ■ i>f1 " ‘ i1 ■!*— i— t  j
( 3 9 ) Moonshea _Buzloor Huheem v® Shumsoon-nissa_B§jgum, ( 1 8 6 7 )
T i  “kooT  irAr~55r™at~58<s« ’ — ‘
(b-0) D i g e s t  I I ,  sec* 3 0 6 *
( t-1) Maung Hmun Taw v .  Ma Pwa (1 8 8 }+) £hJh 2^Q(px>)j
Tha My a  v T l S j k i n  Pu (194-0)
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The r i g h t  o f  a  B u d d h i s t  w i f e  t o  m a i n t a i n a n c e  a s  a g a i n s t  h e r  
h u s b a n d  was r e c o g n i s e d  by t h e  P r i v y  C o u n c i l  a s  e a r l y  a s  1885  
i n  Maung llmun T^w v® Ma_Fwa (52.) i n  w h ic h  t h e i r  L o r d s h i p s  
o b s e r v e d ,  “ I t  i s  t h e  d u t y  o f  th e  h u s b a n d  t o  p r o v i d e  m a in t e n a n c e  
f o r  h i s  w i f e ,  an d  t o  f u x m i s h  h e r  w i t h  s u i t a b l e  c l o t h e s  and 
ornam ents®  I f  he f a i l s  t o  do s o ,  he i s  l i a b l e  t o  pay  d e b t s  
c o n t r a c t e d  by h e r  f o r  n e c e s s a r i e s ;  b u t  i t  a p p e a r s  t o  t h e i r  
L o r d s h i p s  t h a t  t h e  l a w  w ou ld  n o t  be a p p l i c a b l e  where  she h a s  
s u f f i c i e n t  m eans  o f  h e r  own. They h av e  n o t  f o u n d  any  a u t h o r i t y  
f o r  s a y i n g  t h a t  w here  t h e  w i f e  h a s  m a i n t a i n e d  h e r s e l f  she c a n  
sue h e r  h u s b a n d  f o r  m a i n t e n a n c e  f o r  th e  p e r i o d  d u r i n g  w h ih ch  
she h a s  done s o „ “ The above  o b s e r v a t i o n  was f o l l o w e d  i n  
XCo Qng Vo Ma Yon ( 5 3 )  w h e r e i n  Agnew, J®, d e c i d e d  t h a t  h a v i n g  
r e g a r d  t o  t h e  Burm ese  Law a s  t o  t h e  p r o p e r t y  o f  m a r r i e d  
p e r s o n s ,  no s u c h  s u i t  fo r  p a s t  m a i n t e n a n c e  w o u ld  l i e  w here  t h e  
w i f e  h a d  m a i n t a i n e d  h e r s e l f  w i t h  h e r  own means® I n  Ma S a w Nwe v«|
j
U Aung Soe ( 5 5 ) ,  t h e  q u e s t i o n  was w h e t h e r  a s u i t  f o r  f u t u r e  :
m a i n t e n a n c e  l i e s  u n d e r  t h e  Burmese B u d d h i s t  Law* D u n k ley ,  J # , j
d i s c u s s e d  th e  t e x t s  o f  t h e  D ham m atha ts  d e a l i n g  w i t h  t h e  r i g h t  j
o f  t h e  33uddh is t  w i f e  t o  m a i n t e n a n c e  a s  a g a i n s t  h e r  h u s b a n d  J
and  r e f u t e d  t h e  c o n t e n t i o n  o f  c o u n s e l  f o r  t h e  d e f e n d a n t  t h a t  j
i
t o  a l l o w  s u c h  a n  a c t i o n  w o u ld  be t a n t a m o u n t  t o  a l l o w i n g  t h e  j
w i f e  t o  sue  f o r  h e r  own p r o p e r t y  w h ic h  i s  i n  h e r  p o s s e s s i o n  1
(5 2 )  (1 8 8 5 )  S . J 5  258(P-c0‘ I
0 3 )  (1 3 9 3 )  P . J .  3 1 * A  s u i  o f o r  s.i’i’oa.i’s 0 1  m a in t e n a n c e  j . s  j
a l s o  m a i n t a i n a b l e  u n d e r  H in d u  Law. B k r a d e s w a r . l  v .  Horaejs m r l  
( ( 1 9 2 9 ) 56 I . A .  1 8 2 . (¥;•)  j
( O )  ( 1 9 3 9 )  527 ; i
3 2 9 .
t h r o u g h  h e r  h u s b a n d ,  and e v e n t u a l l y  h a l d  t h a t  a  s u i t  f o r  
f u t u r e m a in t e n a n c e  by a B u d d h i s t  w i f e  i s  m a i n t a i n a b l e  a g a i n s t  
h e r  h u s b a n d  who i s  l i v i n g  s e p a r a t e l y  f ro m  h e r ;  t h a t  su c h  a n  
a c t i o n  i s  a  " s u i t  o f  a c i v i l  n a t u r e "  w i t h i n  t h e  m ean ing  o f  
s e c t i o n  9 o f  t h e  Code o f  C i v i l  P r o c e d u r e  (A c t  V o f  1 9 0 8 ) (**5), 
an d  t h a t  she  c a n  c l a i m  m a i n t e n a n c e  f ro m  t h e  d a t e  o f  t h e  
i n s t i t u t i o n  o f  t h e  s u i t  f o r  so l o n g  a s  t h e  m a r r i a g e  b e t w e e n  
th em  s u b s i s t s ,  o r  f o r  so l o n g  a s  t h e y  c o n t i n u e  t o  l i v e  s e p a r a t ­
e l y ,  b u t  n o t  f o r  a r r e a r s  o f  m a i n t e n a n c e  b e f o r e  s u c h  d a t e .
( i  1 ) : i i i f f e .c JL ^  t o
m l j a m n a n c ^
I n  Haung Hmun la w  v .  Ha Pwa ( Li-6 ) , t h e i r  L o r d s h i p s  o f  t h e  
P r i v y  C o u n c i l  h a d  o b s e r v e d ,  t h o u g h  o b i t e r ,  t h a t  i t  a p p e a r e d  t o  
th em  t h a t  a  s u i t  f o r  m a i n t e n a n c e  w ould  n o t  l i e  w here  th e  w i f e  
h a d  s u f f i c i e n t  m eans o f  h e r  own. U May Oung was o f  t h e  same
o p i n i o n  ( L;Y) a n d  a l t h o u g h  t h i s  po i n k  was a r g u e d  i n  Ma Saw
Nwe1 s c a s e  (*+8 ) ,  D u n k l e y , J . ,  d e c l i n e d  t o  d e c i d e  i t ,  a s  i t  was 
n o t  a l l e g e d  i n  t h e  p l e a d i n g s  t h a t  t h e  p l a i n t i f f  h a d  su c h  
means* The r e l e v a n t  t e x t s  i n  t h e  D ham m atha ts  make no d i s ­
t i n c t i o n  b e t w e e n  p o o r  and  w e l l - t o - d o  w i v e s ,  n o r  do t h e y  say  
s p e c i f i c a l l y  t h a t  o n l y  n e e d y  w i v e s  a r e  e n t i t l e d  t o  r e c o v e r  
m a i n t e n a n c e  f r o m  t h e i r  h u s b a n d s *  The o b l i g a t i o n  t o  m a i n t a i n  a
( k5)  11 The c o u r t s  s h a l l  . . .  h av e  i u r i s d i c t i o n  t o  t r y  a l l  s u i t s
o f  a  c i v i l  n a t u r e  e x c e p t i n g  s u t i s  o f  w h ic h  t h e i r  c o g n i -  
iSance i s  e i t h e r  e x p r e s s l y  o r  i m p l i e d l y  b a r r e d . "
(^6) (18810 S.J. 258^ -Crj.
( ^ 7 )  L e a d in g  C a s e s  on  B u d d h i s t  Law, J 3 .
0 8 )  M a l a b L l i i  x  " n A a i i I l £ X " T l 9 3 9 )  R a n .  5 2 7 .
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w if e  i s  an  i n c i d e n t  o f  m a r r i a g e , ,  and  t h e r e f o r e  i t  may be 
a r g u e d  t h a t  she  h a s  e v e r y  r i g h t  t o  e x p e c t  s u p p o r t  f ro m  h im ,  
w h e t h e r  o r  n o t  she h a s  s u f f i c i e n t  means o f  h e r  own t o  s u p p o r t  
h e r s e l f .  I n  t h e  c i r c u m s t a n c e ,  i t  i s  s u b m i t t e d  t h a t  t h e  b e t t e r  
v i e w  i s  t h a t  a s u i t  f o r  f u t u r e  m a i n t e n a n c e  w i l l  l i e  a t  t h e  
i n s t a n c e  o f  a  w i f e  w h e t h e r  she  h a s  s u f f i c i e n t  means o r  n o t .
( i i i ) Amount o f  M a i n t e n a n c e ^
No f i x e d  f u l e  c a n  be l a i d  down a s  t o  t h e  am ount  o f  m a in ­
t e n a n c e  w h ic h  t h e  w ife ,  i s  e n t i t l e d  t o  h a v e ;  e a c h  c a s e  m ust  be 
ju d g e d  a c c o r d i n g  t o  t h e  n a t u r e  o f  i t s  c i r c u m s t a n c e s f  The sum 
aw ard ed  s h o u l d  be s u f f i c i e n t  t o  e n a b l e  t h e  p l a i n t i f f  t o  l i v e  
i n  a m anner  c o n s i s t e n t  w i t h  h e r  p o s i t i o n  a s  t h e  w i f e  o f  t h e  
d e f e n d a n t ,  w i t h  t h e  same d e g r e e  o f  c o m f o r t  a n d  r e a s o n a b l e  
l u x u r y  a s  she h a d  i n  h u s b a n d 1s home, u n l e s s  t h e r e  a r e  c i r c u m s ­
t a n c e s  w h ic h  a f f e c t e d  one wyy o r  t h e  o t h e r ,  h e r  mode o f  l i v i n g  
t h e r e .  The am ount d e p e n d s  "upon  t h e  g a t h e r i n g  t o g e t h e r  a l l  
th e  f a c t s  o f  t h e  s i t u a t i o n ,  t h e  amount o f  f r e e  e s t a t e ,  t h e  
p a s t  l i f e  o f  t h e  m a r r i e d  p a r t i e s  and  t h e  f a m i l i e s ,  a s u r v e y  
o f  t h e  c o n d i t i o n s  and  n e c e s s i t i e s  and  r i g h t s  o f  t h e  members 
011 a r e a s o n a b l e  v i e w  o f  t h e  change  o f  c i r c u m s t a n c e s  p o s s i b l y  
r e q u i r e d . ; ; i n  f u t u r e ,  r e g a r d  b e i n g  o f  c o u r s e ,  h a d  t o  t h e  s c a l e  
ah d  mo do o f  l i v i n g  .and t o  t h e  a g e ,  h a b i t s ,  w a n t s  and  c l a s s  
o f  l i f e  o f  t h e  p a r t i e s . "  (*+9 )
( b 9 ) B k ra d e s w a r i .  v .  Homeswar, ( 1 9 2 9 ) 56 I , A .  182
, 3 3 1 .
I n  Ma Saw Nwe..1,s e a s e  ( 50)  ? t h e  c o u r t  d i d  n o t  l a y  d own 
any  p r i n c i p l e  for-  a s s e s s i n g  t h e  amount o f  m a i n t e n a n c e , i n  a s  
much a s  t h e  p a r t i e s  h a d  a g r e e d  on  t h e  sum t o  he  aw arded  i f  t h e  
s u i t  was h e l d  t o  he m a i n t a i n a b l e .
, I t  may he o f  i n t e r e s t  t o  n o t e  t h a t  a t  Mahomedan Law, t h e  
h u s h a n d  i s  bound  t o  m a i n t a i n  h i s  w i f e  i r r e s p e c t i v e  o f  h e r  
p r i v a t e  means* i!Sven,...where she i s  a r i c h  woman and  he a p o o r  
man2 she i s  a b s o l u t e l y  e n t i t l e d ,  i f  she c h o s e s  t o  he p r o v i d e d  
a t  h i s  e x p e n s e 3 o n  a  s c a l e  s u i t a b l e  t o  h i s  m eans ,  w i t h . f o o d , 
c l o t h i n g ,  h o u s i n g ,  t o i l e t  n e c e s s a r i ' e s ,  m e d i c i n e ,  d o c t o r f s 
and  s u r g e n Ts f e e s ,  and  b a t h s ,  and  a l s o  t h e  n e c e s s a r y  s e r v a n t s ,  
a t  l e a s t  w h ere  t h e  w i f e  i s  o f  a s o c i a l  p o s i t i o n  w h ich  d o e s  
n o t  p e r m i t  h e r  t o  d i s p e n s e  w i t h  t h e s e ,  o r  i n  s i c k n e s s .  The 
w i f e  n e e d  n o t  sp e n d  a penny  o f  h e r  own money o n  t h e s e  o b j e c t s *11
( 5 1 ) .  E ven  b e f o r e  t h e  e n a c t m e n t  o f  t h e  H in d u  A d o p t io n  and 
M a in t e n a n c e  A c t  1 9 5 6 ,  a H in d u  w i f e  was e n t i t l e d  t o  m a i n t e n a n c e ,  
w h e t h e r  p o s s e s s e d  o f  p r o p e r t y  o r  n o t  ( 5^ )*
(53)
I n  ThaJfea..-.v. JM aJOniJAu/ D u n k le y , J * , p o i n t e d  o u t  t h a t ,  
when t h e  w i f e  i s  m o r a l l y  bound  t o  s u p p o r t  a c h i l d  o r  c h i l d r e n ,  
t h a t  f a c t  s h o u l d  be t a k e n  i n t o  a c c o u n t  I n  a s s e s s i n g  t h e
( 50)- . Ija_ jSaw Hwe v  • U Aung S o e , (1 9 3 9 )  H n i * 527 *
( 5 1 )  ■ Muhammadan h aw , (1 9 3 1 )  P» 95'7
( 5 2 )  J a y  a n t i  v« A lam e lu .  (190^-T 27 Mad.
A n p ib a i  v.> K h i m x i , ( 1 9 3 0  60 Bom. *i55®■m im I ■» >4 .. I ■» |M to*T+ touiij-rit.-nruffe-yivryj /  '  f  ^  *  -r <
( 5 3 ) (1 9 -^0 ) R& vP..  8 0 7 .
332 •
quan tu m  o f  m a i n t e n a n c e  t o  be p a i d  t o  t h e  w i f e ,  b u t  she and  
she  a l o n e  h a s  a c a u s e  o f  a c t i o n .  He f u r t h e r  s a i d ,
u In. my v i e w ,  t h e  income o f  t h e  h u s b a n d  f ro m  a l l  s o u r c e s  
s h o u l d  be c a l c u l a t e d ,  and  th e  w i f e  s h o u l d  o r d i n a r i l y  be awardee 
a sura n o t  e x c e e d i n g  one t h i r d  t h e r e o f  i n  any  c a s e ,  a p p l y i n g  
t h e  r u l e  o f  and  j i L a a i i a  ( 5 0 *  By a p u r e ,  b u t  c u r i o u s ,
c o i n c i d e n c e ,  a w i f e  i n  E n g la n d  i s  a s  a  g e n e r a l  r u l e  a l l o w e d  
by way o f  m a i n t e n a n c e  up t o  ■§ o f  t h e  p a r t i e s  com bined  i n c o m e s . '1 
(5 5 )*  11 l a s  b e e n  h e l d  t h a t  a  H in d u  w i f e ,  d e s e r t e d  by h e r
h u s b a n d  w i t h o u t  r e a s o n a b l e  c a u s e ,  i s  e n t i t l e d  t o  r e c o v e r  one™ 
t h i r d  o f  h e r  h u s b a n d s  p r o p e r t y  f o r  h e r  m a i n t e n a n c e  ( 5 6 ) .
I n  Burm ese  B u d d h i s t  Law, t h e  h u s b a n d  i s  w i t h i n  h i s  r i g h t  
i n  t a lc in g  a s e c o n d  w i f e  p r o v i d e d  he m a i n t a i n s  t h e  f i r s t  w ife . .
I t  was contended I n  Tha My a v .  Ma Ivin Pu ( 5 7 )  t h a t  i n - s u c h, . .mm - i ■ r.-r+*-r. 1
c i r c u m s t a n c e s  t h e  f i r s t  w i f e  s h o u l d  n o t " g e t  more t h a n  V$ o f  
t h e  h u s b a n d ' s  in c o m e ,  b u t  t h e  C o u r t  h e l d  t h a t  t h e  w i f e  s h o u l d ,  
i n  a d d i t i o n  h a v e  s u f f i c i e n t  t o  m a i n t a i n  t h e  h u s b a n d ' s  c h i l d  
l i v i n g  w i t h  her®
( 5 b )  The s u p p o r t e r  ( n i s s a y a )  a lw a y s  g e t  d o u b le  t h e  share-  o f
t h e  d e p e n d a n t  ( n i s s i t a )  i n  t h e  p r o p e r t y  t o  w h i c h  t h i s
r u l e  i s  a p p l i c a b l e .
( 5 5 )  -Eha Mva v .  Ma K in  f tu . (19*4-0) R a n .  8 0 7 1 .
( 5 ° )  Ramabgj- v .  T r i rabak  i ( l 8 7 2 )  Bom. i-I.C. 2 8 l .
( 5 7 )  (lWi-d) "RxDiH. 807".
( i v )  V a r i a t i o n  o f  t h e  Amount Award e d *
Can t h e  amount o f  m a i n t e n a n c e  f i x e d  by d e c r e e  be v a r i e d ,  
a n d ,  i f  s o ,  u n d e r  w h a t  c i r c u m s t a n c e s ?  I t  m ig h t  be c o n t e n d e d  
t h a t  a  d e c r e e  c a n n o t  be  v a r i e d  o r  s e t  a s i d e  e x c e p t  on  t h e  
g r o u n d  o f  f r a u d .  At H in d u  Law u n l e s s  t h e  d e c r e e  h a s  a p r o v i ­
s i o n  e n a b l i n g  t h e  p a r t i e s  t o  a p p l y  f o r  m o d i f i c a t i o n ,  t h e  r a t e  
o f  m a i n t e n a n c e  f i x e d  by d e c r e e  c a n  o n l y  be v a r i e d  by b r i n g i n g  
a  s e p a r a t e  s u i t  and  a l l e g i n g  a l t e r e d  c i r c u m s t a n c e s  ( 5 8 ) .  I n  
r e g a r d  t o  ch a n g e  o f  c i r c u m s t a n c e s ,  i t  h a s  b e e n  s a i d ,  " I n  a s s e s ­
s i n g  a  c l a i m  b a s e d  on  t h e  c h a n g e s  o f  c i r c u m s t a n c e s ,  t h e  C o u r t  
I s  e n t i t l e d  t o  l o o k  i n t o  t h e  c h a n g e s ,  n o t  o n l y  I n  th e  n e e d s  
o f  t h e  widow, b u t  a l s o  any change o f  t h o s e  o t h e r  c i r c u m s t a n c e s  
t o  w h ic h  t h e  C o u r t  h a d  r e g a r d  I n  f i x i n g  t h e  o r i g i n a l  r a t e  o f  
m a i n t e n a n c e .  F o r  I n s t a n c e ,  t h e  C o u r t  m ust  h a v e  r e g a r d  t o  any  
r i s e  o f  p r i c e s 5 i t  m us t  h av e  r e g a r d  t o  a d d i t i o n a l  e x p e n s e s  
n e c e s s i t a t e d  by t h e  d e t e r i o r a t i o n  o f  t h e  h e a l t h  o f  t h e  m a in ­
t e n a n c e  h o l d e r , '  i t  m ust  a l s o  h av e  r e g a r d  t o  any  r e a s o n a b l e  
ch a n g e  i n  t h e  s t a n d a r d  o f  c o m f o r t  and  I n  t h e  c o n v e n t i o n a l  n e c e s ­
s i t i e s  o f  t h e  widow due t o  t h e  Im provem en t  i n  t h e  c i r c u m s t a n c e s  
o f  t h e  f a m i l y  t o  w h ich  she b e l o n g s .  . . . .  F i n a l l y ,  t h e  C o u r t  
m us t  h av e  r e g a r d  t o  t h e  g ro w th  o f  t h e  Incom e o f  t h e  f a m i l y  
i n  o r d e r  t o  a s c e r t a i n  t h e  maximum w hich  m u s t  g o v e r n  t h e  m a in ­
t e n a n c e  a l l o w a n c e . "  (5 9 )*  B u t  a s e p a r a t e  s u i t  i s  n o t  n e c e s s a r y
( 5 8 )  G h e s h i ram v* K u n d a n b a l , ( I C b l ) Nag. 5-13*
( 5 9 )  V e e r a y y a  v .  C h e i l a m m a , I . L . R .  ( 1 9 3 9 )  Mad® 23b,
33V 335 .
w here  t h e r e  i s  a  c l a u s e  i n  t h e  d e c r e e  w h ic h  l e a v e s  t h e  p a r t i e s  
a t  l i b e r t y  t o  a p p l y  f o r  i t s  own v a r i a t i o n  X&Q) • f n  h t e a c i e s w a r i  
Vo Homeswar ( 6 l ) ,  t h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  o b s e r v e d  
t h a t  t h e r e  s h o u l d  be a c l a u s e  o f  t h e  n a t u r e  s u g g e s t e d  above 
i *1 e v e r y  d e c r e e  f o r  m a i n t e n a n c e .  Such b e i n g  t h e  p o s i t i o n  i n  
H in d u  Law, i t  i s  s u b m i t t e d  t h a t  t h e r e  i s  no r e a s o n  why d i f f e r e n t  
c o n s i d e r a t i o n s  s h o u ld  a p p l y  t o  t h e  same q u e s t i o n s  a r i s i n g  
a t  B urm ese  B u d d h i s t  Law® The same r u l e s  s h o u l d  a p p l y  t o  s u i t s  : 
f o r  m a i n t e n a n c e  a n d ,  on  g ro u n d s  o f  j u s t i c e , e q u i t y  and  good' 
c o n s c i e n c e ,  t h e  c o u r t  s h o u l d  v a r y  t h e  sum f i x e d  b y _t h e  d e c r e e  
on  g r o u n d  o f  a l t e r e d  c i r c u m s t a n c e s ,  e x c e p t  i n  t h e  c a s e  where  
t h e r e  i s  a n  a g r e e m e n t  b e t w e e n  t h e  p a r t i e s  c o n t a i n e d  an  u n d e r ­
t a k i n g  t o  a d h e r e  t o  t h e  s p e c i f i c  r a t e  a g r e e d  f o r  a l l  t i m e s ,  a s  
i n  C h innamrnal v .  Y en k a ta sw am i  ( 6 2 ) .
( v )  Wien M a in te n a n c e  c a n  be c l a i m e d »
' The w i f e  c a n n o t  c l a i m  m a in t e n a n c e  i f  she  i s  i n  b r e a c h  o f  
h e r  d u t y  to .  l i v e  w i t h  h e r  h u s b a n d  i n  n o r m a l  c i r c u m s t a n c e s ,  
b u t  t h e  w i f e  may l i v e  s e p a r a t e l y  f ro m  h e r  h u s b a n d  w i t h o u t  
f o r f e i t i n g  h e r  r i g h t  t o  m a in t e n a n c e  i n  t h e  f o l l o w i n g  
c i r c u m s t a n c e s * -  j
( 1 ) Where she h a s  b e e n  d e s e r t e d  by t h e  h u s b a n d  ( 6 3 ) .  !
( 2 )  Where t h e  h u s b a n d  h a s  t r e a t e d  h e r  w i t h  c r u e l t y ,  w h ich  ;
may be e i t h e r  p h y s i c a l  o r  l e g a l  and
^     t  ^ f | ^ ^   ^ ^  t t 0  ir-_   . 1 . -  1. 111.,. ■ ■ ■ . . I I  . I LL [ II    m ill ll-rriL r, TH    IIL, ..lU .t «MI_ |r J_ .Lj-L—_l_. -11
( 6 0 )  R ammasang.1 A v .  K undan ,  ( 1 9 0 2 )  26 Bom. 7 0 7 .
( 6 1 )  ( 1 9 2 9 )  56 I . A .  1 8 2 . ”
( 6 2 ) A . I . R .  ( 1 9 2 7 )  M adras  705- ;
( 6 3 ) Ma N ju n  v .  Mg. San  The i n ,  ( 1 9 2 ? )  5 R a n .  537iF.&). . , • ■
Ma Saw K i n  v .  J^ JE aa_ A aa g J j3 C a3 i» (1 '9 2 7 )  6 R a n .  79 .CfW,
( 6 5 )  .MK.,_.p.Q_Aaag. v- M a J s t£ a ia » ( i9 0 Ii-) i o . b . l . r .  1 3 2 fcte-j, .
3 3 6 .
( 3 )  Where t h e  h u s h  and  h a s  t a k e n  a s e c o n d  w i f e  w i t h o u t  J u s t i ­
f i a b l e  c a u s e s  ( 6 5 ) ?  o r  w i t h o u t  th e  c o n s e n t  o f  t h e  s u p e r i o r  
w i f e  ( 6 6 ) o
U n l e s s  o t h e r w i s e  s p e c i f i e d  e x p r e s s l y  i n  t h e  d e c r e e  f o r  
m a i n t e n a n c e , ,  i t  r e m a i n s  i n  f u l l  f o r c e  u n t i l  t h e  d e a t h  o f  e i t h e r  
p a r t y ,  o r  t h e  d i s s o l u t i o n  o f  t h e  m a r r i a g e ?  o r  t h e  r e - u n i o n  
be twe e n  th e  p a r  t i e  s ? w h ich ev e  r  oc c u r  s f i r s t „
( v i )  Wife 8 s O b l i g a t i o n  t o  M a i n t a i n  Hus b a n d .
In a s m u c h  a s  e a c h  sp o u se  a c q u i r e s  an  i n t e r e s t  i n  t h e  p r e ­
n u p t i a l  p r o p e r t y  o f  t h e  o t h e r ?  a s  w e l l  a s  i n  t h e  p r o p e r t y  
a c q u i r e d  d u r i n g  m a r r i a g e ?  i t  may w e l l  be a s k e d  w h e th e r  t h e  
w i f e  i s  u n d e r  an  o b l i g a t i o n  t o  m a i n t a i n  h e r  h u s b a n d  u n d e r  
Burm ese  B u d d h i s t  Law. T h i s  q u e s t i o n  h a s  n e v e r  b e e n  r a i s e d  i n  
l e g a l  p r o c e e d i n g s  b u t  t h a t  d o e s  n o t  mean t h a t  no p r o v i s i o n s  
e x i s t  i n  t h e  D ham m atha ts  f r o m  w h ich  su c h  a n  o b l i g a t i o n  may be 
i n f e r r e d .  S e c t i o n  309 o f  t h e  Kinwun M i n g y i ! s D i g e s t ?  Volume I I  
c a s t s  a n  o b l i g a t i o n  o n  a w i f e  t o  m a i n t a i n  h e r  h u s b a n d  who 
m e e t s  w i t h  a  r e v e r s e  o f  f o r t u n e ?  o r  i s  p h y s i c a l l y  o r  o t h e r w i s e  
d i s a b l e d  by  r e a s o n  o f  c e r t a i n  d i s e a s e s  f ro m  w h ic h  he  i s  
s u f f e r i n g .  A c c o r d i n g  t o  t h e  t e x t s  f r o m  t h e  V i l a s a ?  fly ingun?  
Dhammathatkyaw? Vannana? R‘a s i ?  Panam and  ICyetp? t h e  h u s b a n d  
c o u l d  e v e n  s e l l  h i s  w i f e  t o  s l a v e r y  and u t i l i s e  t h e  p r o c e e d s  
f o r  h i s  m a i n t e n a n c e  an d  t o  pay  f o r  t r e a t m e n t  o f  t h e  d i s e a s e ( 6 7 )
( 6 5 )  Mg. Hme v .  Ma JS e in ,  ( 1 9 1 8 ) 9 B .B .R .  191£B&1 1
( 6 6 ).ftflaKa U vTK) Saw\  (T 9 0 8 ) h  L .B .R .  3lKXp.i6J .  ' j
( 6 7 ) I f  t h e  w i f e  f a i l s  t o  m a i n t a i n  o r  n e g l e c t s  t o  l o o k  a f t e r  )
h e r  h u s b a n d  who h a s  l o s t  h i s  p o s s e s s i o n ?  o r  h a s  become I
( c o n M ^ . m ^ s L ^ a g e )  j
33 7 .
M o re o v e r ,  b o t h  s e c t i o n s  j 06 and  3^9 o f  t h e  D i g e s t  c o n t e m p l a t e d  
t h e  i m p o s i t i o n  o f  p e n a l t i e s  on  th e  w i f e ,  e s p e c i a l l y  i n  t i m e s  
o f  h e r  h u s b a n d T s. d i d r e s s  (6 8 )  • I n  t h e  c i r c u m s t a n c e s ,  i t  I s  
s u b m i t t e d  t h a t  t h e  d u t y  t o  m a i n t a i n  i s  r e c i p r o c a l ,  and  c o n s e ­
q u e n t l y  , t h e  h u s b a n d  may sue h i s  w i f e  f o r  m a i n t e n a n c e  i f  she  
a b a n d o n s  h im  w i t h o u t  s u f f i c i e n t  c a u s e  <» The f a c t  t h a t  a c t i o n s  
o f  t h i s  k i n d  w i l l  r a r e l y  be b r o u g h t  s h o u l d  n o t  be c o n s i d e m d  
a v a l i d  g r o u n d . f o r  d e n y i n g  h im  t h e  r i g h t ,  a n d  i t  i s  p o s s i b l e  
t h a t  t h e  c o u r t s  w i l l  d e c r e e  a m a i n t e n a n c e  s u i t  o f  t h i s  k i n d  
e s p e c i a l l y  w here  t h e  w i f e  who owns v a l u a b l e  s e p a r a t e  p r o p e r t y  
d e s e r t s  h e r  n e e d y  h u s b a n d .  I t  may be p o i n t e d  o u t  t h a t  s i m i l a r  
r i g h t  h a s  b e e n  p r o v i d e d  i n  H in d u  Law r e c e n t l y  ( 6 9 ) and A g a rw a la  
s a i d  ( 70)3  !,B u t  t h e  p r o v i s i o n s  r e q u i r i n g  h e r  t o  pay m a i n t e n a n c e
( 6 7 ) ( c o n t i n u e d f ro m  t h e  l a s t ,  p a g e )
l e p r o u s ,  i n s a n e ,  b l i n d ,  o r  maimed, she may e i t h e r  be s o l d  
o r  be s e v e r e l y  p u n i s h e d  and  c o m p e l l e d  t o  t r y  and c u r e  h im  
o f  t h e  d i s e a s e ,  and t o  m a i n t a i n  h im  a s  l o n g  a s  he l i v e s .  j 
( V i l S s a )  D i g e s t ,  s e c .  3^9? V o l .  I I *  j
(6 8 )  I f  e i t h e r  t h e  h u s b a n d  o r  t h e  w i f e  i s  g u i l t y  o f  d e s e r t i o n ,  '
he o r  she s h a l l  u n d e rg o  s i x  h u n d r e d  l a s h e s .  The c o r p o r a l  :
p u n i s h m e n t  s h a l l  n o t  be r e m i t t e d  e v e n  i f  t h e  g u i l t y  ;
p a r t y  u n d e r t a k e s  t o  s u p p o r t  t h e  o t h e r .  Manugye, s e c .  3 0 6 , ;  
D i g e s t  I I .  - -j
( 6 9 ) The H in d u  M a r r i a g e  A c t ,  1 9 5 5 , ( ^ 0 . 29 o f  1999)  , s e c .  2k* j
( 7 0 )  D d b  A g a r w a la ,  nThe H in d u  M a r r i a g e  A c t , 19559 55® i
3 3 8 ,
t o  t h e  h u s b a n d  when she  i s  t h e  g u i l t y  p a r t y  an d  h a s  means,  
w h i l e  t h e  h u s b a n d  h a s  none o r  u n s u f f i c i e n t  m e an s ,  i s  a r e v o l u ­
t i o n a r y  d e p a r t u r e  f ro m  t h e  h i t h e r t o  a c c e p t e d  m o t i o n s  o f  t h e  
r e l a t i o n s h i p  b e t w e e n  t h e  s e x e s  u n d e r  a l l  s y s t e m s  o f  l a w  
i n c l u d i n g  t h e  H in d u  s y s t e m . n
T h i s  i s  one o f  t h e  p o i n t s  t h a t  i l l u s t r a t e  t h a t  t h e r e  i s  
v e r y  l i t t l e  t h a t  i s  common b e t w e e n  H in d u  l a w  an d  Burmese 
B u d d h i s t  Law on  m a r r i a g e o  The b a s i c  c o n c e p t i o n  o f  t h e  two a r e  
e n t i r e l y  d i f f e r e n t .
( v i i )  S t a t u t o r y  O b l n g a t io n o
A p a r t  f r o m  t h e  c i v i l  r i g h t s ,  t h e  h u s b a n d  i s  u n d e r  a 
s t a t u t o r y  o b l i g a t i o n  t o  m a i n t a i n  h i s  w i f e  o r  w i v e s ,  and  h i s  
l e g i t i m a t e  and  i l l e g i t i m a t e  c h i l d r e n  who a r e  u n a b l e  t o  m a in ­
t a i n  t h e m s e l v e s ,  u n d e r  s e c t i o n  li-88 o f  t h e  C r i m i n a l  P r o c e d u r e  
Code (A c t  V o f  1 8 9 8 )0  A c o m p e te n t  M a g i s t r a t e  may aw ard  a sum 
n o t  e x c e e d i n g  one h u n d r e d  r u p e e s  p e r  mensem f o r  e a c h  c l a i m a n t  
t h e r e u n d e r ,  p a y a b l e  i f  so o r d e r e d  f ro m  t h e  d a t e  o f  a p p l i c a t i o n  
su ch  a n  o r d e r  may be e n f o r c e d  a g a i n s t  t h e  h u s b a n d  o r  t h e  f a t h e r  
a s  t h e  c a s e  may b e ,  by a t t a c h m e n t  o f  h i s  p r o p e r t y  o r  a r r e s t  
and  i m p r i s o n m e n t .  I t  i s  n o t  o b l i g a t o r y  t h a t  t h e  o r d e r  s h a l l  
be e n f o r c e d  i n  t h e  d i s t r i c t  i n  w h ich  t h e  p e r s o n  d i r e c t e d  t o  
pgy l i v e s .  ( 7 1 )
A h u s b a n d  c a n n o t  c o n t r a c t  o u t  o f  h i s  s t a t u t o r y  l i a b i l i t y
t o  m a i n t a i n  h i s  l e g a l l y  m a r r i e d  w i f e  and  c h i l d r e n  ( 7 2 ) .  E ven  a 
minor hushani is bound to mairbaii bis wife f  o r  h e  c a r p h a v e  no difficul ty  In
(7 1 )  U Hpay L a t t  v .  Ma Po B j ru , (1 9 3 5 )  3 H an .  289®I w i    1— if ‘■ ■ m ii i i in . ln n - m i t —nr~i — —ft /  * + *»«' r w /  r
( 7 2 )  Mg. Gyi v .  Maung P e . ( 1 9 0 1 )  1 L .B .R .  1 2 6 .
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f i n d i n g  r e m u n e r a t i v e  w o rk  i f  h e  makes s e r i o u s  e n d e a v o u r  t o  
o b t a i n  i t  (73)® When t h e  v a l i d i t y  o f  t h e  m a r r i a g e  i s  c a l l e d  
i n t o  q u e s t i o n  no m a i n t e n a n c e  o r d e r  c a n  he  p a s s e d  u n t i l  t h e  woman 
c a n  p r o v e  t h a t  sh e  i s  t h e  l e g a l l y  m a r r i e d  w i f e  o f  t h e  man a c c o r d ­
i n g  t o  t h e  p e r s o n a l  law  by w h ic h  t h e  p a r t i e s  a r e  g o v e r n e d  ( 7*0 *
A w i f e  i s  n o t  d e b a r r e d  f ro m  c l a i m i n g  m a i n t e n a n c e  ev e n  i f  s h e  
h a s  am ple  means o f  h e r  own (75)® I t  was a t  one  t i m e  h e l d  t h a t  
i f ? a f t e r  t h e  p a s s i n g  o f  t h e  m a i n t e n a n c e  o r d e r  by t h e  C r i m i n a l  
C o u r t ? t h e  h u s b a n d  s u c c e e d e d  i n  g e t t i n g  a  d e c r e e  f ro m  t h e  C i v i l  
C o u r t  f o r  t h e  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  a g a i n s t  t h e  w l f § ? 
and  she  s t i l l  r e f u s e d  t o  com ply  w i t h  t h e  t e r m s  o f  t h e  d e c r e e 5 
s h e  ' toe l o s t  h e r  r i g h t  t o  m a i n t e n a n c e  a s  t h e  d e c r e e  o f  t h e  C i v i l  
C o u r t  d e t e r m i n e d  t h e  o r d e r  o f  t h e  C r i m i n a l  C o u r t  ( 7 6 ) .  B u t  i n  
a l a t e r  c a s e  t h e  c o r r e c t n e s s  o f  t h i s  v i e w  t h a t  a d e c r e e  f o r  
t h e  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  i p s o - f a c t o  d i s c h a r g e s  a n  
o r d e r  f o r  m a i n t e n a n c e  o f  t h e  w i f e  was d o u b t e d  5 t h e  c o u r t  h e l d  
t h a t  s e c t i o n  -^8 9 ( 2 ) h a s  c h a n g e d  t h e  l a w  011 t h e  p o i n t  and  t h a t  
t h e  o r d e r  o f  a  c o m p e t e n t  C i v i l  C o u r t  d o e s  n o t  o f  i t s e l f  c a n c e l  
t h e  m a i n t e n a n c e  o r d e r  p a s s e d  u n d e r  t h e  p r o v i s i o n s  o f  t h e  
C r i m i n a l  P r o c e d u r e  C o d e 5 i n  c o n s i d e r i n g  a n  a p p l i c a t i o n  f o r  t h e  
d i s c h a r g e  o f  s u c h  an  o r d e r ? t h e  M a g i s t r a t e  i s  n o t  n e c e s s a r i l y  
bound t o  f o l l o w  t h e  o r d e r  o f  t h e  C i v i l  C o u r t  b u t  m us t  c o n s i d e r  
i t  a l o n g  w i t h  an y  o t h e r  c i r c u m s t a n c e s  w h ic h  may be b r o u g h t
( 7 3 )  Ma E Be i n  v ,  Mg. H la  Min,-  (1 9 2 5 )  *+ B . L . J .  2 5 8 .
(7*0  M a r o o n  v .  M a J f b e l n  T in ?  (1 9 1 3 )  7 B . L I T . 7 1 ;
(-759 P w aJJe  v .  S an  Hla^ "TifrftO 7 L .B .R .  2 7 0 .
( 7 5 )  Maung"Son v .  Ma T h e t  Nu, (190h )  10 B . L . E .  1 6 6 .
0 6 )  Maung Pan  Aung v .  Ma Hmwe B on , ( I 9 0 7 ) 1 B . L . T .  10li- 
M SiiSgJEM JI  v » Ma_Mya. K t i i n , ( 1 9 1 5 )  9 B . L . T .  1 6 2 .
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b e f o r e  h im  ( 7 7 )* Sj£w& v .  M e ^ ih ^ _ S h e in  ( 78)5 i t  was
h e l d  t h a t  a d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  d o e s
n ° t  i p . s o - f a c t o  c a n c e l  an  o r d e r  o f  m a i n t e n a n c e ,  and  t h a t  t h e
M a g i s t r a t e  w i l l  he j u s t i f i e d  i n  r e f u s i n g  t o  c a n c e l  su ch  o r d e r
w here  t h e  h u s b a n d  f a i l s  t o  p r o v i d e  s e p a r a t e  acco m m o d a t io n
f o r  h i s  w i f e  i n  t e r m s  o f  t h e  d e c r e e  p a s s e d  i n  h i s  f a v o u r .  A
r e - u n i o n  a f t e r  t h e  p a s s i n g  o f  t h e  m a i n t e n a n c e  o r d e r  d e t e r m i n e s
t h e  s a i d  o r d e r  ( 7 9 )*  d i v o r c e  a f t e r  t h e  p a s s i n g  o f  t h e  m a in -
>
t e n a n c e  o r d e r  w i l l  a l s o  te rm in a ls  t h e  same, . A w i f e  l i v i n g  i n  
a d u l t e r y  i s  n o t  e n t i t l e d  t o  m a i n t e n a n c e  u n d e r  s e c t i o n  ^*88 o f  
t h e  C r i m i n a l  P r o c e d u r e  Code .  The w ords  ' l i v i n g  i n  a d u l t e r y *  
i n  s e c t i o n  *+88(5) o f  t h e  C r i m i n a l  P r o c e d u r e  Code p o i n t  t o  a 
c o n t i n u o u s  c o u r s e  o f  c o n d u c t 5 and n o t  t o  i s o l a t e d  a c t s  o f  
i m m o r a l i t y  ( 8 0 ) .
As a l r e a d y  s t a t e d ,  a  h u s b a n d  who f a i l s  t o  comply w i t h  
t h e  o r d e r  i s  l i a b l e  t o  s u f f e r  i m p r i s o n m e n t ,  b u t  a  p e r s o n  who 
h a s  u n d e rg o n e  a  s e n t e n c e  o f  i m p r i s o n m e n t  on  a c c o u n t  o f  h i s  
f a i l u r e  t o  pay  c e r t a i n  a r r e a r s  o f  m a i n t e n a n c e  c a n n o t  be s e n ­
t e n c e d  t o  i m p r i s o n m e n t  a s e c o n d  t im e  f o r  d e f a u l t  i n  r e s p e c t  
o f  t h e  same i d e n t i c a l  a r r e a r s  ( 8 1 ) .  Nor c a n  a p e r s o n  be s e n ­
t e n c e d  t o  more t h a n  one m o n t h ' s  s im p le  im p r i s o n m e n t  a t  any
( 7 7 )  Maung Dun v ,  Ma S e i n ,  (192|5) 3 R a n .  1 J 0 .
( 7 8 )  "(1939) 'Rjautft . 7 V i r
( 7 9 )  Ma T i n  v .  Maang H Ia  P e , (1 9 0 8 )  2 B . L . T .  5 . .
( 8 0 )  Ma Ifca. K l i in  v .  G odenho . A . I . E .  ( 1 9 3 6 )  R a n .  ¥+6
( 8 1 ) Maung K y i  Pe v .  Ma Htti- i t n „ (1 9 3 1 )  10 R a n .  1 7 6 .
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one t im e  ( 8 2 ) .  I n  Tobee B i b ee  v .  Abdool  Khan  ( 83)9 i t  was 
h e l d  t h a t  i n t e r i m  p r o t e c t i o n  u n d e r  t h e  o l d  I n s o l v e n c y  A ct  
c o u l d  be made t o  a p p l y  t o  a l l  d e b t s  and  l i a b i l i t i e s  m e n t io n e d  
i n  t h e  s c h e d u l e ,  i n c l u d i n g  money due u n d e r  a n  o r d e r  o f  m a in ­
t e n a n c e .  B u t  t h e  c o r r e c t n e s s  o f  t h a t  d e c i s i o n  was d o u b t e d  i n  
Mariam B i  B i  v .  A. E .  M o ta l a  ( 8V) by t h e  R a n g o o n  H ig h  C o u r t ,  
t h o u g h  no d e f i n i t e  d e c i s i o n  was g i v e n  on  t h e  p o i n t .
( v i i i )  M a in te i i a n ce o f  - C h i l d .
As r e g a r d s  t h e  f a t h e r ' s  l i a b i l i t y  t o  m a i n t a i n  h i s  c h i l d r e n  
w h e t h e r  l e g i t i m a t e  o r  i l l e g i t i m a t e  so l o n g  a s  t h e y  a r e  u n a b l e  
t o  m a i n t a i n  t h e m s e l v e s  t h e r e  a r e  t h e  e x p r e s s  p r o v i s i o n s  o f  
s e c t i o n  h 88 o f  t h e  C r i m i n a l  P r o c e d u r e  C ode .  The f a t h e r  c a n n o t  
c o n t r a c t  o u t  o f  t h i s  s t a t u t o r y  l i a b i l i t y  ( 8 5 )*  B u t  an  a d o p t e d  
c h i l d  i s  n o t  e n t i t l e d  t o  c l a i m  m a in t e n a n c e  u n d e r  s e c t i o n  boQ 
o f  t h e  C r i m i n a l  P r o c e d u r e  Code f ro m  i t s  a d o p t i v e  f a t h e r  ( 8 6 ) .
I n  B a r a n . S h a n t a  v» Mas Cha n  Tha May' ( 8 7 ) ,  i t  was h e l d  t h a t  
t h e  w ords  ' u n a b l e  t o  m a i n t a i n  i t s e l f *  i n  s e c t i o n  hOB o f  t h e  
s a i d  C ode ,  mean i n a b i l i t y  t o  e a r n  a c o m p le t e  l i v i n g  su ch  a s  an  
a d u l t  p e r s o n  m ig h t  e a r n ,  w i t h o u t  d e p e n d e n c y  o n  any o t h e r  p e r s o n ,  
I n  f i x i n g  t h e  sum p a y a b l e ,  t h e  C o u r t  s h o u l d  p ay  no r e g a r d  t o  
t h e  f a c t  t h a t  t h e  c h i l d  i s  a b l e  t o  c o n t r i b u t e  t o w a r d s  i t s
( 8 2 ) Zaw fa, v .  K. E. , (191*0 7 L .B .R .  3?1 .
( 8 3 ) ( 1 8 7 9 )  5 C a l c u t t a  5 3 6 .
( 8W (1 9 3 1 )  10. R a n .  ?1 a t  7 3 .
( 8 ? )  Ma T i n  v .  Maung HI a Pe, (19 0 8 )  2 B .L .T
( 8 6 ) Ma E My a v .  tf~Kofo G v i . A . I . R .  ( 1 9 3 7 )  R®n. 370
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s u p p o r t  by means o f  i t s  own l a b o u r  o r  work o f  any k i n d ;  i t  
w o u ld  be c o n t r a r y  t o  p u b l i c  p o l i c y  t o  e n c o u r a g e  c h i l d  l a b o u r  
by  h o l d i n g  t h a t  a  boy  o f  e l e v e n  y e a r s  s h o u l d  c o n t r i b u t e  t o w a r d s  
h i s  own s u p p o r t  when he s h o u l d  be I n  s c h o o l ,  and. t h a t  a  man 
i s  bound t o  f e e d  an d  c l o t h e  h i s  m in o r  o f f - s p r i n g ,  and  he c a n n o t
be h e a r d  t o  s a y  t h a t  t h e  l a t t e r  s h o u l d  h e l p  h im  t o  f u l f i l
h i s  o b l i g a t i o n .
U n t i l  r e c e n t l y ,  i t  was s u p p o s e d  t h a t  m a i n t e n a n c e  d i d  n o t  
I n c l u d e  s c h o o l  f e e s  f o r  t h e  c h i l d .  B u t  i n  Mating Shwe Ba v .
Ma The i n  Nysi, ( 8 8 ) ,  H ackney ,  J M s a i d ,  "Man d o e s  n o t  l i v e  by
b r e a d  a l o n e ,  n o r  i s  he  l i k e  t h e  a n im a l s *  I n  a  c i v i l i s e d  s t a t e
a human c h i l d  c a n n o t  be m a i n t a i n e d  s im p ly  by p r o v i d i n g  i t  w i t h  
c l o t h i n g  and  food*  The mere m a in te n a n c e  o f  t h e  body i s  n o t  
s u f f i c i e n t ;  p r o v i s i o n  h a s  t o  be made fox’ t h e  c h i l d ' s  d e v e l o p i n g  
mind and  c o n s c i e n c e ;  and  i n  my o p i n i o n ,  i n  o u r  t i m e ,  ' m a i n t e n ­
a n c e '  s h o u l d  be h e l d  t o  i n c l u d e  t h i s . "
VJhen t h e  f a t h e r  h a s  made o v e r  c e r t a i n  p r o p e r t y  t o  t h e  
m o th e r  i n  c o n s i d e r a t i o n  o f  h e r  a g r e e m e n t  t o  m a i n t a i n  t h e  
c h i l d ,  an  o r d e r  f o r  m a in t e n a n c e  was r i g h t l y  r e f u s e d  when t h e  
p r o p e r t y  e x i s t e d  a t  t h e  t im e  o f  making t h e  a p p l i c a t i o n  and  
f u r n i s h e d  s u f f i c i e n t  means f o r  t h e  s u p p o r t  o f  t h e  c h i l d  ( 8 9 )*
As t h e  f a t h e r  h a s  a c o n t i n u i n g  o b l i g a t i o n  t o  m a i n t a i n  h i s  
c h i l d ,  th e  paym en t  o f  a  lump sum t o  t h e  m o th e r  on  some p r e v i o u s
( 8 8 ) ( 1 9 3 8 ) R a n .  6 7 3 *
( 8 9 )  Maung My a v .  Ha . Bok ..Son, ( 1 8 9 7 -0 1 )  I  U .B .R .  1 0 8 .
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o c c a s s i o n  I s  n o t  a s u f f i c i e n t  an sw er  t o  a m a i n t e n a n c e  a p p l i ­
c a t i o n  on  b e h a l f  o f  t h e  c h i l d  (9 0 )*  Even  I f  t h e  m o th e r  be 
d i v o r c e d  t h e  f a t h e r ' s  l i a b i l i t y  t o  m a i n t a i n  h i s  c h i l d r e n  
c o n t i n u e s  ( 9 1 )? t h o u g h  t h e  c h i l d r e n  l i v e  w i t h  t h e  m o th e r  who 
i s  r i c h  ( 9 2 ) .  'Where m o th e r  o b t a i n e d  a n  o r d e r  o f  m a i n t e n a n c e  
f o r  h e r  c h i l d  a g a i n s t  t h e  f a t h e r  and l a t e r  on  t h e  f a t h e r  
s e c u r e d  a d e c r e e  f r o m  th e  C i v i l  C o u r t  a g a i n s t  t h e  m o th e r  f o r  
t h e  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  b u t  no o r d e r  g i v i n g  h im  
t h e  g u a r d i a n s h i p  o f  h i s  c h i l d ,  t h e  o b l i g a t i o n  t o  m a i n t a i n  t h e  
c h i l d  u n d e r  t h e  o r d e r  o f  t h e  C r i m i n a l  C o u r t  r e m a i n e d  b i n d i n g  
on  h im  (9 3 )*
A l t e r a t i on  o f  M a in te n a n c e  A l lo w a n c e .
Qn p r o o f  o f  a  change  i n  t h e  c i r c u m s t a n c e s  o f  any p e r s o n  
p a y i n g  o r  r e c e i v i n g  an  a l l o w a n c e  u n d e r  s e c t i o n  *1-88 o f  C r i m i n a l  
P r o c e d u r e  C ode ,  t h e  M a g i s t r a t e  may e i t h e r  r e d u c e  o r  i n c r e a s e  
i t  a s  he deems f i t  u n d e r  s e c t i o n  V89 o f  t h e  s a i d  Code*
A dvance i n  age o f  a c h i l d  i s  a change  I n  t h e  c i r c u m s t a n c e s  o f  
t h e  c h i l d  w i t h i n  t h e  m ean ing  o f  s e c t i o n  *1*89 o f  t h e  s a i d  Code 
( 9 ^ ) °
A l t h o u g h  t h e  C o u r t  may i n c l u d e  t h e  c o s t  o f  minimum e d u ­
c a t i o n  f o r  t h e  c h i l d  i n  a w a rd in g  m a i n t e n a n c e ,  i t  i s  n o t  com­
p e t e n t  t o  s a n c t i o n  e x p e n s e s  f o r  h i g h e ijedu c a t i o n  u n d e r  t h e
($ 0 )  Ma Hnin^Bj'U v ,  ,Maung__ Myat_ Pu, (1 9 0 2 )  I  L .B*R. I 89
( 9 1 )  Mi P y j V  c a s e  ( l 88 l )  S . J *  l ^ s
Maung  h u  Gy i  v • Ml Shwe_Ma , (1 8 8 5 )  S J .  362 .
( 9 2 ) Ml" The i n  v* Hga P o N y u n , (1 9 1 3 )  7 B . L . T / 3*u
( 9 3 )  Nan Saw- Shwe v .  Mauny H p o n e , (1 9 1 2 )  6 L .B .R .  127*
(9  0  Maunpy Shwe B a v .  Ma The i n  Myai (1 9 3 8 )  6 7 3 *
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summary p r o c e d u r e  p r o v i d e d  by s e c t i o n  A88 o f  t h e  s a i d  C ode .
I n  Haung _ Shwe,,Ba ! s c a s e , ( 9 5 )  Mackney, I . ,  r e m a rk e d ;  "So l o n g  
a s  some minimum s c h o o l i n g  I s  p r o v i d e d  f o r  t h e  c h i l d ,  I  do n o t  
t h i n k  t h a t  I t s  g u a r d i a n  c a n  c l a i m  more u n d e r  t h e  summary p r o ­
c e d u r e  o f  t h e  C r i m i n a l  P r o c e d u r e  C ode .  I f  i t  i s  t h o u g h t  t h a t  
Maung Shwe Ba s h o u l d  be c o m p e l l e d  t o  p r o v i d e  f o r  t h e  e d u c a t i o n  
o f  h i s  c h i l d  i n  an  A n g l o - V e r n a c u l a r  s c h o o l ,  t h e  g u a r d i a n  m ig h t
li ave r  e c o u r  se t o  a  c i v i l  s u i  t  ♦ "
The m a i n t e n a n c e  o r d e r  I n  f a v o u r  o f  a c h i l d  d o e s  n o t  c e a s e  
u n t i l  i t  a t t a i n s  m a j o r i t y  and  i s  a b l e  t o  m a i n t a i n  i t s e l f .  The 
p r o v i s i o n s  o f  s e c t i o n  *f88 o f  t h e  Code o f  C r i m i n a l  P r o c e d u r e  
o r d i n a r i l y  c o n t e m p l a t e  a c a s e  o f  a  c h i l d  u n a b l e  t o  m a i n t a i n  ■ 
I t s e l f  ow ing  t o  I t s  t e n d e r  y e a r s ,  and  i n  o r d i n a r y  c a s e s ,  a  
s t r o n g  p r e s u m p t i o n  w ould  a r i s e  t h a t  when a c h i l d  r e a c h e d  t h e  
age o f  m a j o r i t y  ( i . e .  e i g h t e e n  y e a r s ) ,  i t  was no l o n g e r  u n a b l e  
t o  m a i n t a i n  i t s e l f .  I t  seems t h a t  a c h i l d  c o n t i n u e s  t o  be 
e n t i t l e d  t o  m a i n t e n a n c e  e v e n  a f t e r  a t t a i n i n g  m a j o r i t y ,  I f  by 
r e a s o n  o f  any  d e f e c t ,  m e n t a l  o r  p h y s i c a l ,  i t  c a n n o t  e a r n  a
l i v i n g  ( 9 6 ) .  The o r d e r  i n  f a v o u r  o f  a  c h i l d  c e a s e s  a s  s o o n  a s
t h e  f a t h e r  l a w f u l l y  o b t a i n s  c u s t o d y  o f  I t ,  o r  g e t s  a  c u s t o d y  
o r d e r  f r o m  a c o m p e te n t  C i v i l  C o u r t .
( ±x) L i a b i l i t y  o f  a Buddhist  Monk t o  nay  M a i n t e n a n c e .
( a ) L d j3M liiaiJ3£-.a-.Bfo3 n g g lJ ^
h im  while . .  .a. •
Once a n  o r d e r  f o r  paym en t  o f  m a i n t e n a n c e  i s  p a s s e d ,  t h e
C o u r t  w i l l  e n f o r c e  i t  i f  i t  i s  s a t i s f i e d ,  t h a t  I t  h a s  b e e n
_  —  ■ —  1 ■■
( 9 6 ) LB aJE l i f lJ iag  v .  IdkJkze ,  ( 1 9 3 2 ) 10 R a n .  19*+'.
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d isobeyed  w i th o u t  ' s u f f i c i e n t  c a u s e ' .  Whether a p e r so n  h a s  
' s u f f i c i e n t  means' o r  ' s u f f i c i e n t  c a u s e '  w i t h i n  s e c t i o n  h 88 
of  the  C r im in a l  P rocedure  Code must be d e te rm in e d  upon a con­
s i d e r a t i o n  o f  the c i r c u m s ta n c e s  d i s c l o s e d  i n  each  c a s e .  The 
te rm  ' s u f f i c i e n t  means' i s  n o t  co n f in e d  to  p e c u n ia ry  r e s o u r c e s ,  
and a mere d e n i a l  o f  an a b le - b o d ie d  man o f  s u f f i c i e n c y  o f  means
'li
I s  n o t  c o n c l u s i v e  p r o o f  o f  w a n t  o f  s u f f i c i e n t  means (97 )*
Hence, th e  q u e s t i o n  a r i s e s  whether a B u d d h is t  monk i s  amenable 
t o  the p r o v i s i o n s  of  s e c t i o n  h 88  o f  the  C r im in a l  P rocedure  Code.
There was a c o n f l i c t  o f  a u t h o r i t y  as  to  th e  p o in t  w he the r  
th e  f a t h e r  can av o id  t h i s  s t a t u t o r y  l i a b i l i t y  when h i s  i s  a 
phongyi .  I t  was h e l d  i n  one case  t h a t  a phongyi i s  no t  l i a b l e  
t o  pay m ain tenance  f o r  h i s  c h i l d  as  o rd e re d  by a C r im in a l  
C ou r t  ( 9 8 ) on the  ground t h a t  a phongyi does  n o t  p o s s e s s  any 
p r o p e r t y ,  e x c e p t  such as n e c e s s a ry  f o r  h i s  r e l i g i o u s  l i f e ;  
b u t  i n  a n o th e r  case i t  was h e l d  t h a t  a f a t h e r  canno t  evade 
the  s t a t u t o r y  o b l i g a t i o n  to  m a in ta in  h i s  c h i l d  by p l e a d in g  t h a t  
he I s  a phongyi ( 9 9 )  on the  l e g a l  p re su m p t io n  t h a t  an a b l e -  
bodied! man i n  Burma who i s  no t  p re v e n te d  by any p h y s i c a l  
i n f i r M b y t f r o i n  working h a s  s u f f i c i e n t  means t o  m a in ta in  h i s  
c h i l d .  I n  b o th  th e se  Upper Burma c a s e s  the  f a t h e r ,  while  
wearing  the  y e l lo w  ro b e ,  had c l a n d e s t i n e  i n t e r c o u r s e  w i th  the  
mother of h i s  i l l e g i t i m a t e  c h i l d .  I n  a l a t e r  F u l l  Bench 
ease  (1 0 0 ) ,  P age ,  C . J . ,  s a i d ,  "Upon what l e g a l  p r i n c i p l e  o r
( 9 7 )  Maung T in  v .  Ma Hmin, (19330 11 R d t a R .  19&XA6J
( 9 8 ) Ma E S h i v .  U A d its a . (1922) 1 B .L . J .  97*
( 9 9 )  U T h i r l  v .  .Ma Pwa.,Y i , ( I 92V) *r U.B.R* 1 3 8 .
(100) Maung T in  v .  Ma Emin, (1933) H  Ran. 225 (F*B.)
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upon what r e a s o n a b le  o r  moral ground cou ld  an o rd e r  t o  t h a t  
e f f e c t  be s u p p o r ted ?  I  canno t  conce ive  o f  any, s u r e l y ,  f o r  
so h o l d i n g 5 t h e r e  cou ld  be no j u s t i f i c a t i o n . ,  A man i s  none 
the  l e s s  th e  f a t h e r  of h i s  c h i l d  because he happens to  be a 
phongyi ,  and th e  c h i l d  of a monk w i l l  s t a r v e  as  c e r t a i n l y  as 
the  c h i l d  o f  a l a y  man i f  i t  i s  no t  s u p p l i e d  w i th  su b s tan ce  
Many a man h a s  found f a th e rh o o d  i rk so m e , and w i l l  f e i g n  t o  
be r e l e a s e d  from the  o b l i g a t i o n s  t h a t  a t t a c h  to  i t *  The 
answer however,  t h a t  i s  g iv en  t o  such a p e r s o n ,  as  w e l l  by 
th e  l e g i s l a t u r e  as  by th e  m o r a l i s t ,  i s  t h a t  he should have 
c o n s id e re d  th e  .consequences t h a t  might ensue  b e fo re  he r a n  
th e  r i s k  of becoming a f a t h e r . t! A f t e r  p o i n t i n g  o u t  the e r r o r  
i n  the  d e c i s i o n  of S au n de rs ,  J*C. i n  Ma E Shi  v ,  U Ad i t s a  (101)  
Page, Ch3k , c o n t i n u e d 5 nVJl'iy should  a phongyi i n  sexua l  m a t t e r s  
be s a c r o s a n c t ?  And what d i f f e r e n c e  does i t  make whether he 
does o r  does n o t  e n t e r  the  p r i e s t h o o d  i n  o rd e r  t o  avo id  h i s  
r e s p o n s i b i l i t i e s  a s  a f a t h e r ?  By so d o in g ,  i t  seems to  me 
t h a t  he w i l l  a c q u i r e  m e r i t  n e i t h e r  i n  t h i s  w or ld  nor th e  n e x t * 11 
The e f f e c t  of the  s a id  d e c i s i o n  i s  t h a t  th e  F u l l  Bench 
adop ted  the  p r i n c i p l e  l a i d  down by Mac C o l l ,  i n
U T h i r l  Vo Ma Pwa Yi  (1 0 2 ) ,  t h a t  i s ,  a phongyi i s  n o t  p la c e d  
i n  a- p r i v i l e g e d  p o s i t i o n ,  and i s  n o t  exempt from l i a b i l i t y  to  
have a m ain tenance  o r d e r  p a s sed  o r  e n f o r c e d  a g a i n s t  him under
( 1 0 1 ) (1 9 2 2 ) 1 B .L .J . 97.
(102) ( 1 9 2 2 ) k U.B.R. 1 3 8 ,
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th e  s t a t u t e ,  m ere ly  because  he i s  a monk (1 0 3 ) .  So i f  a 
phongyi b e g e t s  a c h i l d  he canno t  use h i s  robe as a s h i e l d  f o r  
av o id in g  th e  s t a t u t o r y  l i a b i l i t y  to  m a i n t a i n  h i s  c h i l d .  I t  i s  
su b m i t ted  t h a t  t h i s  i s  the  b e t t e r  view, because  t h e r e  i s  a 
l e g a l  p re su m p t io n  t h a t  ev e ry  a b l e - b o d ie d  h e a l t h y  man i n  Burma 
p o s s e s s e s  s u f f i c i e n t  means t o  m a in ta in  h i s  c h i l d ,  m ore-over 
a c c o rd in g  to  the  r u l e s  of h i s  Order s e x u a l  i n t e r c o u r s e  i p  so-  
f a c t o  reduee.s a phongyi im m ed ia te ly  t o  th e  s t a t u s  of  a l a y  
man f o r  e v e r  ( 1 0 b ) .
( b )
admis.si o n  t o the, O rd e r .
In  A.h.jQofc. Fl r t m  v .  U Po Kyalng( 105) ? a F u l l  Bench of  
th e  Rangoon High Court  h e ld  t h a t ,  where a p e r s o n  becomes a 
phongyi w i th o u t  r e t a i n i n g  an animus r e v e r t e n d i ? he i s  automa­
t i c a l l y  d i v e s t e d  o f  a l l  h i s  p r o p e r ty ;  he r e l i n q u i s h e s  a l l  
t i t l e  t o  th e  same, and the  on ly  p r o p e r ty  he can  p o s s e s s  a re  
a r t i c l e s  f a l l i n g  w i t h i n  the  fo u r  r e q u i s i t e s  o r  r e s o u r c e s  -  
foo d ,  c l o t h i n g ,  lo d g in g  and m ed ic in e .  A f t e r  o r d i n a t i o n  he 
n e v e r  a d d r e s s e s  th e  c h i l d  and the  c h i l d  a l s o  n ev e r  a d d r e s s e s  
him as  h i s  f a t h e r ;  he d i e s  a c i v i l  d e a th  and s e v e r s  a l l  t i e s  
o f  r e l a t i o n s h i p  w i th  h i s  people  (1 0 6 ) .  He and h i s  c h i l d  do 
n o t  i n h e r i t  from each  o t h e r  ( 1 1 ) and i n  f a c t  o r d i n a t i o n  snaps 
th e  r e l a t i o n s h i p  between the  f a t h e r  and th e  c h i l d  i n  the  eye 
o f  c i v i l  law . Though t h i s  r u l e  a p p l i e s  t o  a s u i t  f o r
»  ft  i n | i j » n ( n i f f i n w i i t m « »  lu|M> U U i i i f i T M  tu u ty x i  W a  «
(103) Firm vv* U Po K y a in g ,  (1939) R Y Y U  311
(1 0 h )  S*G« L a h i r i  -  Burm ese  B u d d h i s t  Law, h9*
, M a M T i n  v .  226 ( f . b . ) .
( 1 0 ? )  ( 1 9 3 9 )  R . L . R .  3 1 1 .( 1 0 6 ;  Ma Myun S e m  v .r. Maung C h a n  M y a , ( 1 9 2 1 )  11  LBR 1 2 ^ ;  ( c o n t c l )
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m ain tenance  "Drought by o r  f o r  the  c h i l d  a g a i n s t  th e  f a t h e r ,  
o r d i n a t i o n  c a n n o t ,  on th e  r a t i o  i n  Maimg T i n 1 s case ( s u p ra )  
d e p r iv e  th e  c h i l d  o f  the s t a t u t o r y  r i g h t ,  n o r  r e l i e v e  the 
f a t h e r  o f  th e  du ty  c r e a t e d  by th e  e x p r e s s  p r o v i s i o n s  of th e  
C r im in a l  P ro ced u re  Code which a p p l i e s  in d e p e n d e n t ly  of th e  
p e r s o n a l  law  o f  the p a r t i e s °  The C r im in a l  P rocedu re  Code 
must o v e r - r i d e  th e  p e r s o n a l  law  when th e r e  i s  a c o n f l i c t  b e t ­
ween th e  two ( 1 0 7 )<. L a h i r i  p o in te d  ou t  t h a t  as  a p r o f e s s i o n a l  
beggar  o r  a minor schoo l  boy i s  no t  r e l i e v e d  of h i s  l i a b i l i t y  
t o  m a in t a in  h i s  c h i l d ,  so a phongyi*s  p o v e r ty  i s  a l s o  no 
answer t o  h i s  c h i l d * s  c la im  f o r  m ain tenance  ( 1 0 8 ) ? In  
A.K.y.3t* F i rm  v* U Po Kyaing (109) Ba U, J . ,  observed  t h a t  
th e  view  t h a t  a phongyi canno t  evade th e  d u ty  imposed on him 
by Sec* *+88 o f  the Code of C r im in a l  P ro c e d u re ,  w hether  th e  
c h i l d  was b e g o t t e n  b e fo re  o r  a f t e r  o r d i n a t i o n  i s  p e r f e c t l y ,  
c o n s i s t e n t  w i th  th e  Vinaya ,  i n  t h a t  i t  f o r b i d s  a man t o  be 
o r d a in e d  as  a ra t tan  when a maintenance o r d e r  rem ains  o u t s t a n d i n g  
a g a i n s t  him, and l a y s  down t h a t  a ra h  an c e a s e s  to  be such,  
once he h a s  s e x u a l  i n t e r c o u r s e *
j ■ rid■ ► ■ * g »ni 11 H i, ma*
(106)  (Co n td  *) Ma Shwe The v* ManudKan, ( 1 9 2 3 ) 1 Ran, h 10 . j
( 1 0 7 )  Shwe Ton v .  T m i T i n , ( 1 9 l i f ) T9 L .B . R .  220 ;  ~ • j
Maung,, Pwe v* U Inguy a , (1 9 1 8 )  3 ILB-R* 9 1 . j
( 1 0 8 ) Burma T aw s  Act 1 8 9 8 , s . 13(1-) 2-  Where i n  .any s u i t  * * * i t
i s  n e c e s s a r y  t o  dec ide  any q u e s t i o n  r e g a r d i n g  succession, ;
i n h e r i t a n c e ,  m a r r ia g e ,  o r  c a s t e ,  o r  any r e l i g i o u s  usage ,
o r  i n s t i t u t i o n ,  (a )  the  B uddh is t  Law i n  c a s e s  where
t h e  p a r t i e s  a r e  B u d d h i s t s ^ h a l l  f o r m  t h e  r u l e  o f  I
d e c i s i o n ,  e x c e p t  i n  so f a r  a s  su c h  l a w  h a s by e n a c t m e n t  j
b e e n  a l t e r e d  o r .  a b o l i s h e j .  s ,c .  lah;rg ftuone&
( 1 0 9 ) T i l 3 9 r i “T A R T 3 l i T  “ ' i
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CHAPTER IX 
PROPERTY OF THE MARRIAGE
1 .  De f i n i t i o n s *
Maung B a ,  J . , o b s e r v e d  ( 1 ) ,  "The h u s b a n d  an d  w i f e  h a v e  t o  
w ork  f o r  t h e i r  common w e a l ,  an d  t h e y  a r e  p a r t n e r s  i n  l i f e .  I n  
common p a r l a n c e  t h e y  a r e  1 s h a r e r s  o f  b o t h  good and  b a d . 1 The 
D ham m atha ts  m e n t i o n e d  i n  s e c t i o n  208 t o  2i*+ o f  Kinwun M ingy*s  
D i g e s t  e n u m e r a t e  t h e  d u t i e s  o f  t h e  h u s b a n d  an d  w i f e  t o w a r d s  
e a c h  o t h e r .  Among t h o s e  d u t i e s  we f i n d  t h a t  t h e  h u s b a n d  m u s t  
s t r i v e  t o  a c q u i r e  w e a l t h  and  e n t r u s t  i t  t o  t h e  k e e p i n g  o f  h i s  
w i f e ,  and  t h a t  t h e  w i f e  m ust  save  th e  same* P o s s i b l y  ow ing  t o  
t h e  i n f l u e n c e  o f  B uddh ism , t h e  w i f e  o c c u p i e s  a p o s i t i o n  o f  
e q u a l t y  w i t h  h e r  h u s b a n d  and  q c q u i r e s  a n  i n t e r e s t  i n  t h e  
p r o p e r t y  o f  t h e  m a r r i a g e .  The e x t e n t  o f  t h a t  i n t e r e s t  d e p e n d s
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u p o n  t h e  o r i g i n  o f  t h e  p r o p e r t y .  The p r o p e r t y  o f  t h e  m a r r i a g e  
r e m a i n s  " j o i n t 11 so l o n g  a s  t h e  m a r r i a g e  s u b s i s t s .  As b o t h  a r e  
i n t e r e s t e d  i n  t h a t  p r o p e r t y ,  b o t h  w i l l  e n d e a v o u r  t o  p r o t e c t  i t  
f r o m  w a s t e  an d  t o  e f f e c t  a n  i n c r e a s e ,  i f  p o s s i b l e " .
The D h am m ath a ts  f r e q u e n t l y  make u s e  o f  t h e  f o l l o w i n g  
t e r m s  ( 2 ) s -
P a v i n  o r  A t e t p a  i s  p r o p e r t y  p o s s e s s e d  by  e i t h e r  sp o u s e  
b e f o r e  m a r r i a g e ,  p r e n u p t i a l  p r o p e r t y .
(1)  Ma P a i n g  v .  Maung: Shwe Hpaw, (1927) 5 R a n .  2 9 6  a t  326  ( F . B . )
( 2 ) C. I . P. ¥ .  Che t t y  F i r m  v .  Mg^JEha .JELaing, (192?) 3 Ran.
322 ( F . B . ).
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i s  p r o p e r t y  a c q u i r e d  by e i t h e r  s p o u s e  o r  by 
b o t h  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  m a r r i a g e .
H n an a zo n  i s  p o s t n u p t i a l  p r o p e r t y ,  a s p e c i e s  o f  w h ich  
l e t t e t p w a  i s  t h e  g e n u s ,  p r o p e r t y  a c q u i r e d  by t h e  j o i n t  e f f o r t s  
o f  b o t h  s p o u s e s .
T h i n t h i  i s  t h e  s e p a r a t e  p r o p e r t y  o f  a s p o u s e .
A c c o r d in g  t o  M a jo r  S p a r k s ,  j o i n t  p ropex^ty  i s  o f  two 
k i n d s  ( 3 ) s -
( 1 )  A l l  p r o f i t s  a r i s i n g  s i n c e  m a rr iag e . ,  . from t h e  em ploym en t  
o r  i n v e s t m e n t  o f  t h e  s e p a r a t e  p r o p e r t y  o f  e i t h e r .
(2 )  A l l  p r o p e r t y  a c q u i r e d  by t h e i r  m u t u a l  s k i l l  and
i n d u s t r y .
T h i s  d e f i n i t i o n  o f  t h e  j o i n t  p r o p e r t y  was a c c e p t e d  by  
S i r  J o h n  J a r d i n e  i n  Shwe Ngon v .  Ma Min Dwe (**). I t  i s  p o i n t e d  
o u t  t h a t  t h e  w ord  1l e t t e t p w a 1 i s  s a i d  by M a jo r  S p a r k s  t o  mean 
1 o b t a i n e d  s i n c e  m a r r i a g e 1 b u t  i t  h a s  a  w i d e r  c o n n o t a t i o n  t h a n  
t h e  wo I’d ’h n a n a z o n *, w h ic h  he t r a n s l a t e s  a s  ’ j o i n t * .  M a jo r  
S p a r k s  s a y s  t h a t  t h e s e  w o rd s  a r e  u s e d  i n d i s c r i m i n a t e l y  i n  t h e  
D ham m atha ts  t h r o u g h  t h e  i n a c c u r a c y  o f  t h e  t r a n s l a t o r ,  an d  a r e  
n o t  so u s e d  i n  t h e  o r i g i n a l  " S a n s k r i t " ( 5 ) .  He s a y s  t h e  same 
c o n f u s i o n  o c c u r s  b e t w e e n  ’ t h i n t h i 1 o r  ’ s e p a r a t e *  and  p a y i n  
(m e a n in g  " o r i g i n a l l y  b e l o n g i n g " . )
( 3 )  Ma.1 o r  S p a r k  * s C o d e , 2 1 0 .
(h )  ( 1 8 8 2 )  S . J .  110 a t  1 1 3 .
( 5 )  None o f  t h e  t e r m s  a p p l i e d  t o  t h e  v a r i o u s  k i n d s  o f  p r o p e r t y
o f  t h e  m a r r i a g e  i s  o f  S a n s k r i t  o r i g i n .
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U T h a  Gywe r e m a r k e d  t h a t  t o  t u r n  t o  t h e  o r i g i n a l  m e a n i n g  I 
o f  w o r d s  d e r i v e d  f r o m  S a n s k r i t  m i g h t  i n v o l v e  t h e  i n t r o d u c t i o n  
o f  r u l e s  o f  H i n d u  Law ( 6 ) ,  a n d  a c c o r d i n g  t o  Maung Gy I ,  J . , ( 7 ) ,  
" A l t h o u g h  we h a v e  b o r r o w e d  m an y  t h i n g s  f r o m  I n d i a ,  i t  d o e s  n o t  
f o l l o w  t h a t  we s h o u l d  s l a v i s h l y  a d h e r e  t o  t h e  m e a n i n g s  o f  t h e  
S a n s k r i t  t e r m s  i n  t h e  Manu o f  t h e  H i n d u s . "  S i r  J o h n  J a r d i n e  
e x p r e s s e d  a  u s e f u l  w a r n i n g  t h a t  " I t  w o u l d  b e h o v e  t h e  C o u r t s  t o  
a c q u a i n t  t h e m s e l v e s  w i t h  t h e  p r e s e n t  c u s t o m s  o f  t h e  p e o p l e  a n d  
s u c h  m o r e  r e c e n t  g u i d e s  t o  c u s t o m  a s  t h e  D h a m m a v i l a s a ,  a n d  t h e
i
M o h a v i c c h e d a n i ,  w h i c h  t r e a t s  t h i n g s  f r o m  a  B u d d h i s t  a n d  so m e ­
w h a t  m o d e r n  p o i n t  o f  v i e w ,  l e a v i n g  t h e  c l a s s i f i c a t i o n s  a n d  
t e c h n i c a l  t e r m s  o f  t h e  H in d u  l a w  i n  t h e  b a c k g r o u n d  T he  j
w r i t e r s  o f  t h e  l a s t  c e n t u r y  w e r e  e v i d e n t l y  u s i n g  u n f a m i l i a r  |
?
t e r m s  w h e n  t h e y  t r i e d  t o  d e f i n e  t h e  S a n s k r i t  o r  P a l i  w o r d s ;  j
a n d  my i m p r e s s i o n  I s  t h a t  m a n y  o f  t h e m  h a v e  no f o r c e  a t  p r e s e n t  J
a s  p a r t  o f  e x i s t i n g  l a w " .  ( 8 )  I
T h e  t e r m s  p a y i n ,  l e t t e t p w a  a n d  h n a p a z o n  a r e  l o o s e l y  u s e d  j
i n  t h e  t e x t s  a n d  a r e  n o w h e r e  e x h a u s t i v e l y  d e f i n e d  a n d  i t  i s  
c l e a r l y  m o s t  d e s i r a b l e  t h a t  t h e  n am e s  g i v e n  t o  t h e  d i f f e r e n t j
k i n d s  o f  p r o p e r t y  o f  a  m a r r i e d  c o u p l e  s h o u l d  b e a r  a  f i x e d  meanipj i
( 9 )  w h e n  t h e  r i g h t s  o f  t h e  s p o u s e  i n  t h e  p r o p e r t y  d u r i n g  t h e  |
c o n t i n u a n c e  o f  t h e  m a r r i a g e ,  i t s  a l i e n a b i l i t y ,  a t t a c h a b i l i t y ,  j
d e v o l u t i o n  o n  d e a t h ,  a n d  p a r t i t i o n  o n  d i v o r c e  a r e  u n d e r  1
c o n s i d e r a t i o n .    '_______     j
(6 ]  i T ^ H a T y w e , T r e a t ! s e  o f  Bu d d h i  s f c T a w , I I ,  8 0 .  ~ j
( 7 )  C .T  . P . V .  ' C h e t t y  F i r m  v . M g l ^ l h a  H lT T n g ,  ( 1 9 2 5 )  3 R a n . 3 2 2 j
Ma L e e v .  Ma Paulk P i n , ( 1 8 8 3 )  S« J .  2 2 5  a t  2 3 1 .  j
( 9 )  G .H .  M o o tham , '  Burmese B u d d h i s t  Law ,  9 .  !
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T h e  c l a s s i f i c a t i o n  o f  p r o p e r t y  o f  t h e  m a r r i a g e  i n  t h e  
D h a m m a t h a t s  d o e s  n o t  a p p e a r  t o  b e  c o n s i s t e n t  o r  s y s t e m a t i c  
a n d ,  t h e r e f o r e ,  a n  e f f o r t  I s  made t o  r e c l a s s i f y  i t  i n  t h e  l i g h t  
o f  t h e  d e c i s i o n s  o f  t h e  C o u r t s  i n  B u r m a .  I n  C . T . P . V .  C h e t t y a r  
F i r m  a n d  o t h e r s  v .  Maung T h a  H l a i n g  ( 1 0 ) ,  Maung G y i ,  J .  
o b s e r v e d ,  "To my m i n d ,  t h e  p r o p e r  m a i n  c l a s s i f i c a t i o n  o f  t h e  
p r o p e r t y  b e l o n g i n g  t o  a  h u s b a n d  a n d  w i f e  i s  i n t o  p a y  i n  (xd ia t  I s  
b r o u g h t  t o  t h e  m a r r i a g e  b y  e i t h e r  o r  b o t h ) ,  a n d  l e t t e t p w a  
( p r o p e r t y  a c q u i r e d  a f t e r  t h e  m a r r i a g e  I n  a n y  w a y ) . The  o t h e r  
t e r m s  u s e d  a r e  m a i n l y  s u b d i v i s i o n s  o f  t h o s e  tw o  m a i n  c l a s s e s . "  
T h i s  b r o a d  c l a s s i f i c a t i o n  was a c c e p t e d  b y  Maung Ba a n d  C h a r i ,  J J .  
I n  Ma P a l n g 1s c a s e . ( 1 1 )  Maung Ba J .  d i v i d e d  l e t t e t p w a , i n t o
h n a p a z o n  ( p r o p e r t y  a c q u i r e d  b y  t h e  m u t u a l  s k i l l  a n d  
i n d u s t r y  o f  t h e  c o u p l e )  a n d  (2 )  o r d i n a r y  l e t t e t p w a  ( o t h e r  
p r o p e r t y  a c q u i r e d  d u r i n g  m a r r i a g e ) • C h a r i ,  J . ,  d i v i d e d  
l e t t e t p w a  i n t o  ( 1 )  j o i n t l y  a c q u i r e d  l e t t e t p wa ( p r o p e r t y  
a c q u i r e d  d u r i n g  m a r r i a g e  b y  t h e  j o i n t  e x e r t i o n  o f  t h e  c o u p l e ;
i . e .  b y  d e f i n i t i o n  t h e  sam e a s  Mg. B a ’ s h n a p a z o n  a n d
( 2 )  l e t t e t p X ’ja  i n h e r i t e d  o r  a c q u i r e d  b y  s o l e  e x e r t i o n  ( p r o p e r t y  
a c q u i r e d  d u r i n g  m a r r i a g e  b y  I n h e r i t a n c e  o r  t h e  s p e c i a l  e x e r t i o n  
o f  o n e  o f  t h e  c o u p l e )  a n d  b a s e d  h i s  c l a s s i f i c a t i o n  o n  ( a )  t h e  
i n t e r e s t  o f  e a c h  p a r t y  (b )  t h e  p o w e r  o f  a l i e n a t i o n  a n d  ( c )  t h e  
a t t a c h a b i l i t y .
( 1 0 )  ( 1 9 2 5 )  3 R a n .  322  ( F . B . )
( 1 1 )  ( 1 9 2 7 )  5 R a n .  2 9 6  ( F . B . )
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There i s  n o  e s s e n t i a l  d i f f e r e n c e  b e t w e e n  t h e s e  c l a s s i f i ­
c a t i o n s  a n d  t h a t  o f  C a r r  J . ,  i n  C . T . P . V .  Che t t y  F i r m  v .  Mating.
T h a  H l a i n g  ( 1 2 )  w h e r e  h e  p o i n t e d  o u t  t h a t  t o o  much w e i g h t  
c a n n o t  h e  a t t a c h e d  t o  t h e  u s e  o f  t h e s e  t e r m s  i n  a n y  p a r t i c u l a r  
c o n t e x t .
The d e f i n i t i o n s  m i g h t  h a v e  b e e n  r e g a r d e d  a s  s e t t l e d  b u t  
f o r  t h e  d i c t a  o f  V i s c o u n t  D u n e d i n  i n  U__Pe V .U  Mr .Mg .  ICha ( 1 3 )  •
He w a s  m e r e l y  d e a l i n g  w i t h  r i g h t s  o f  a  s p o u s e  i n  t h e  o t h e r  
s p o u s e s *  l e t t e t p w a  b y  s u c c e s s i o n ,  b u t  h e  s e e m s  t o  h a v e  g o n e  
o u t  o f  h i s  way  t o  a s s e r t  t h a t  t h e r e  w e r e  3 s p e c i e s  o f  p r o p e r t y  
o f  a  m a r r i a g e  c o u p l e ,  v i z .  p a y i n ,  l e t t e t p w a  ( w h i c h  h e  s u b d i v i d e d  
i n t o  O r d i n a r y  l e t t e t p w a  a n d  l e t t e t p w a  b y  s u c c e s s i o n )  a n d  
h n a p a z o n .  He s e e m s  t o  h a v e  e x c l u d e d  h n a p a z o n  f r o m  l e t t e t p w a *
|
L e t t e t p w a  c o m p r i s e s  a l l  p r o p e r t y  w h i c h  i s  a c q u i r e d  d u r i n g  j
m a r r i a g e ,  e i t h e r  b y  p a r t i c u l a r  e x e r t i o n  o r  b y  s u c c e s s i o n ,  t h e  !
j
p o s t  n u p t i a l  p r o p e r t y  ( l 1* ) .  S u c h  p r o p e r t y  i s  h e l d  i n  common j
b u t  t h e  i n t e r e s t s  o f  o n e  s p o u s e  may b e  e q u a l  o r  u n e q u a l .  I t  i s  ;
n e c e s s a r y  t o  d i v i d e  l e t t e t p w l  i n t o  ( 1 )  o r d i n a r y  l e t t e t p w a  
( a c q u i r e d  b y  i n d i v i d u a l  e x e r t i o n )  a n d  ( 2 )  i n h e r i t e d  l e t t e t p w a  • 
or l e t t e t p w a  b y  s u c c e s s i o n .
(12) (1925), 3 Han. 322 (P .B .),
(13) (1932), 10 Ran. 261 (|>.S.),
(1*+) R. Lingat, Les Regimes Matrimoneux. I I .  18.
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2 .  ORDINARY LETTETPWA
O r d i n a r y  l e t t e t pwa i n c l u d e s  t h e  p r o p e r t y  a c q u i r e d  b y  
t h e  i n d i v i d u a l  e x e r t i o n  o f  one spouse  d u r i n g  t h e  s u b s i s t e n c e  
o f  t h e  m a r r i a g e *  E ac h  h a s  a  h a l f  s h a r e  i n  o r d i n a r y  l e t t e t p w a  
o f  t h e  m a r r i a g e  ( 1 5 ) .  I n  L o rd
D u n e d in  s a i d ,
u0 n  p a r t i t i o n  l e t t e t p w a  g o e s  two t h i r d s  t o  t h e  sp o u s e  
who a c t u a l l y  made i t  o r  s u c c e e d e d t o  i t  and one t h i r d . t o  
t h e  o t l i e r * 11
B u t  t h e  c a s e  d e a l t  w i t h  t h e  pow er  o f  t h e  w i f e  t o  d i s p o s e  o f  . 
h e r  i n t e r e s t  i n  p r o p e r t y  i n h e r i t e d  by h e r  d u r i n g  c o v e r t u r e ,  
t h a t  i s  t o  s a y  i n  l e t t e t p w a by  s u c c e s s i o n ,  so t h a t  i n  so f a r  
a s  t h e  above  p r o p o s i t i o n  d e a l s  w i t h  o r d i n a r y  l e t t e t p w a  i t  i s  
o b i t e r *
R e p o r t e d  c a s e s  i n  w h ich  t h e  w i f e  was a w a rd e d  a h a l f  s h a r e  
i n  t h e  p r o p e r t y  a c q u i r e d  by t h e  h u s b a n d f s i n d i v i d u a l  s k i l l  an d  
i n d u s t r y  a p p e a r  t o  be f e w .  I n  M M l ,  J y e  i n  Byu
( 1 7 ) ,  t h e  e a r n i n g s  o f  a  l a w y e r  seem t o  h a v e  b e e n  c l a im e d  a s  
o r d i n a r y  l e t t e t p w a  a c q u i r e d  by i n d i v i d u a l  s k i l l  and  i n d u s t r y ,  
b u t  t h a t  p o i n t  was n o t  d e c i d e d .  U. May Oung a d v o c a t e d  t h e  
e x t e n s i o n  o f  t h e  r u l e  o f  n i s s a y a  and  n l s s i t a  t o  t h e  e a r n i n g s  o f
( 1 5 )  Ma K i n  v .  Mg. Po S e i n , ( 1 9 2 7 ) 6 R a n .  I s
3 . P . L . S .  Ghet. ty .ar  F i r m v .  Ma_Pu, ( 1 9 3 o )  I 1!* R a n .  69%In «fH Mmi 1. * .  »ai 1 m i In 11 ■ 1 »■ in. i i im 1.1 ii ..  1 1II > 11 i. iWimm  >wihii u i  n u itT n rn . n  ru n m m . i  41 it n , . i  /  *  ✓  w r  “ &
( 1 6 )  ( 1 9 3 2 )  10 R a n .  261 ( P . O . )
( 1 7 )  (1 8 7 8 )  S . J . L . B .  1 7 5 .
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a r t i s a n s ,  s a l a r i e d  o f f i c e r s  an d  p r o f e s s i o n a l  men, on  th e  b a s i s  
t h a t  t h e y  a r e  e a r n e d  b y  t h e  h u s b a n d  a l o n e  w i t h o u t  t h e  a s s i s t a n c e  
o f  t h e  w i f e  ( 1 8 ) .  I n  o t h e r  w o r d s ,  a s  t h e  w i f e  h a s  p l a y e d  no 
p a r t  i n  t h e  i n c r e a s e  o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  h e r  s h a r e  
s h o u l d  be o n e - t h i r d  a s  i n  a l l  c a s e s  t o  w h ic h  t h e  n i s s a v a  and«- I'iNM J6.J H«wn.umi't f riUi
n i s s i t a  ( s u p p o r t e r  and  s u p p o r t e d )  a p p l i e s .  I f  t h a t  i s  a  c o r r e c t  
s t a t e m e n t  o f  t h e  Law, one may a s k  why t h e  w i f e  o f  a n  o f f i c i a l  
o r  b u s i n e s s  man, who i s  o b l i g e d  t o  d e v o t e  c o n s i d e r a b l e  t im e  and  
s k i l l  t o  h o u s e h o l d  m anagem ent  an d  s o c i a l  a c t i v i t i e s ,  so t h a t  
she c a n n o t  a c q u i r e  a n y t h i n g  p e r s o n a l l y ,  s h o u l d  be so p e n a l i s e d .  
Why s h o u l d  she be r e g a r d e d  a s  a  b u r d e n  t o  be s u p p o r t e d  by  t h e  
h u s b a n d ?  The h u s b a n d  and  w i f e  a r e  h e l p m e e t  t o  e a c h  o t h e r  b o t h  
i n  p r o s p e r i t y  and  i n  a d v e r s i t y 5 w h e r e a s  t h e  h u s b a n d  i s  o b l i g e d  
t o  e a r n  a  l i v i n g  by p u r s u i n g  some b u s i n e s s  o r  a v o c a t i o n ,  t h e  
w i f e  i s  o b l i g e d  t o  a t t e n d  t o  h i s  home and  h i s  s o c i a l  a c t i v i t i e s  
so t h a t  b o t h  c o n t r i b u t e ,  i n  t h e i r  own f a s h i o n  t o  t h e  a c c u m u l a t i o n  
o f  t h e  p r o f i t s  a c c r u i n g  t o  t h e  h u s b a n d  i n  t h e  c o u r s e  o f  h i s  
p r o f e s s i o n a l  o r  b u s i n e s s  a c t i v i t i e s .
A t e x t  f r o m  Dhammathatkyaw c i t e d  i n  t h e  D i g e s t ,  r u n s  a s  
f o l l o w s  ( 1 9 ) : -
t t f h e r e  c e r t a i n l y  c a n n o t  be  p r o s p e r i t y  when b o t h  h u s b a n d  
a n d  w i f e  l a c k  (g o o d n e s s  and  v i r t u e .  I t  i s  o n l y  when b o t h  h u s b a n d  
an d  w i f e  a r e  e q u a l l y  good and  v i r t u o u s ,  an d  c l e v e r  and  w i s e ,
( 1 8 )  L e a d i n g  c a s e s  on  B u d d h i s t  Law. 6 l .
(19)  D i g e s t ,  I I ,  s e c .  2 3 7 .
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a n d  when one  i s  t h e  h e l p m e e t  o f  t h e  o t h e r ,  b o t h  t r y i n g  t o  
a c q u i r e  p r o p e r t y  j o i n t l y  and a g r e e a b l y ,  t h a t  t h e y  a r e  w e l l  and 
h a r m o n i o u s l y  m a tc h e d  l i k e  t h e  s o i l  an d  r a i n ,  o r  g o l d  and  
e m e r a l d ,  and  w i l l  a s s u r e d l y  o b t a i n  many c h i l d r e n ,  h a v e  s e v e r a l  
s l a v e s  an d  a t t e n d a n t s ,  and g e t  more an d  more p r o s p e r o u s  l i k e  
t h e  r i s i n g  su n  and  t h e  w ax ing  moon*1.
A t e x t  f ro m  Manuvannana c i t e d  i n  t h e  D i g e s t  i s  a s  
f o l l o w s  ( 2 0 ) s -  '
r,I f  t h e  h u s b a n d  an d  w i f e  p ro v e  t o  be h e l p m e e t s  t o  e a c h  
o t h e r ,  b o t h  i n  p r o s p e r i t y  an d  a d v e r s i t y ,  t h e y  s h a l l  d i v i d e  t h e  
p r o p e r t y  e q u a l l y  b e t w e e n  th e m  i f  t h e y  d e s i r e  t o  s e p a r a t e tf.
T h e r e f o r e ,  i t  i s  s u b m i t t e d ,  t h a t  t h e  p r o p e r t y  a c q u i r e d  
d u r i n g  t h e  s u b s i s t e n c e  o f  t h e  m a r r i a g e  o t h e r w i s e  t h a n  by 
i n h e r i t a n c e ,  t h o u g h  i t  may be t h e  i n d i v i d u a l  e a r n i n g  o f  o n l y  
one s p o u s e ,  i s  t o  be r e g a r d e d  i n  Burmese B u d d h i s t  l a w  a s  i f  i t  
w ere  a c q u i r e d  by t h e  c o u p l e  by  j o i n t  s k i l l  an d  i n d u s t r y  and  t h e  
p r o p e r t y  so a c q u i r e d  i s  t o  be d i v i d e d  e q u a l l y  b e t w e e n  th em  i f  
t h e y  d e s i r e  t o  s e p a r a t e ,  a s  l a i d  down i n  t h e  M anuvannaniu  T h i s  
v i e w  h a s  t h e  s u p p o r t  o f  L in g  a t  who s a y s  t h a t  U May O ung1 s v i e w  
i s  g e n e r a l l y  r e j e c t e d ,  an d  r i g h t l y ,  b e c a u s e  t h e  p r o f i t s  o f  t h e  
p e r s o n a l  a c t i v i t y  o f  a s p o u s e  a r e  l i k e  t h e  r e n t s  and  p r o f i t s  
o f  p r e n u p t i a l  p r o p e r t y ,  w h ic h  a r e  e q u a l l y  d i v i d e d  b e t w e e n  t h e  
sp o u s e s *  T h i s  r u l e ,  i f  i t  i s  s t i l l  a p p l i c a b l e ,  o u g h t  t o  be 
r e s t r i c t e d  t o  c a p i t a l  a c q u i s i t i o n s  due t o  t h e  s k i l l  o r  p r o f e s ­
s i o n a l  a c t i v i t y  o f  a. sp o u se  i . e .  t o  a s o u r c e  o f  e n r i c h m e n t
( 2 0 )  D i g e s t ,  I I ,  Sec* 25^•
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a n a l o g o u s  t o  t h a t  f o r m e r l y  r e s u l t i n g  f ro m  r o y a l  b o u n ty  ( 2.1 ) .
T h i s  v i e w  r e c e i v e d  some s u p p o r t  f ro m  t h e  d e c i s i o n  i n  The O f f i c i a l  
A ss i g n e e  v .  Ma Hni n  San  (2 2 )  i n  w h ich  t h e  h u s b a n d  t o o k  o u t  two 
l i f e  i n s u r a n c e  p o l i c i e s  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  m a r r i a g e  
an d  l a t e r  d i e d  i n s o l v e n t *  The w i f e  o b t a i n e d  one h a l f  o f  t h e  
money p a y a b l e  o n  t h e  p o l i c i e s *  I t  was c o n t e n d e d  t h a t  i t  m u s t  
b e  p re s u m e d  t h a t  t h e  p r e m i a  w ere  p a i d  o u t  o f  t h e  h u s b a n d * s  
s h l h r y  an d  t h a t  t h e  n i s s i y a  -  n i s s i t o  p r i n c i p l e  s h o u l d  be 
a p p l i e d  so t h a t  t h e  w i f e  w hu ld  be e n t i t l e d  t o  one t h i r d  o n l y ,  
b u t  t h e  C o u r t  h e l d  t h a t  t h e r e  was no p r e s u m p t i o n  a s  t o  t h e  
o r i g i n  o f  t h e  money p a i d  a s  p r e m i a ,  and t h e  r u l e  o f  Burmese 
B u d d h i s t  Law o f  e q u a l  i n t e r e s t  o f  h u s b a n d  a n d  w i f e  i n  a l l  
p r o p e r t y  a c q u i r e d  d u r i n g  c o v e r t u r e  a p p l i e d .
The a u t h o r i t y  o r  t h e  s u b j e c t  o f  t h e  p r o f i t s  and  i n h e r i t e di
l e t t e t p w a  i s  c o n t a i n e d  i n  s e c t i o n  3 o f  Book X I I  o f  t h e  Manugye* 
The p a r t i c u l a r  p a s s a g e  i s  r e p r o d u c e d  i n  s e c t i o n  26*+ o f  t h e  
I i inwun Mingy*s D i g e s t  Volume I I .  I t  d e c l a r e s  i n  p l a i n  and 
u n m i s t a k a b l e  l a n g u a g e  t h a t  t h e  p r o f i t s  a c c r u i n g  f ro m  p a y i n  
p r o p e r t y  and  p r o p e r t y  i n h e r i t e d  f r o m  p a r e n t s  d u r i n g  m a r r i a g e  
a r e  l e t t e t p w a  and  a r e  t o  be d i v i d e d  a s  s u c h .  T h i s  r u l e  i s  
m e n t i o n e d  by Ghan Toon ( 2 3 ) ,  and' a p p r o v e d  by S i r  J .  J a r d i n e  i n  
Shwe Ngon v .  Mtt  Ml Min Dwe ( 2 1*) and q u o t e d  i n  t h e  f i r s t  o f  h i s  
n o t e s  a t  p ag e  3* The r e a s o n  f o r  t h e  r u l e  i s  t h u s  s t a t e d : -
( 2 1 )  R .  L i n g a t .  I i f t j^ .BQM M aJfefcr j ^ a a A a a g  C h a p .  I I ,  19
( 2 2 )  (W M ))  R a n .  208 ( P . B . ) .
(235 P r i n c i p l e s  o f  B urm ese B u d d h i s t  Law. Mi.
(2>t) (1 8 8 2 )  S . J . L . B .  1 1 0 .  ~
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“The p r i n c i p l e  a p p e a r s  t o  be t h a t ,  a s  S a n f o r d  J .  s a i d  i n  
t h e  c a s e  q u o t e d  by Mr* J a r d i n e ,  h u s b a n d  a n d  w i f e  l i v e  t o g e t h e r  
an d  manage t h e i r  c o n c e r n s  t o g e t h e r ,  and  when  t h e  p r o f i t s  a r i s e  
f r o m  t h e  h u s b a n d * s  s e p a r a t e  p r o p e r t y ,  t h e  w i f e  w ou ld  be i n  
c h a r g e  o r  she w o u ld  be m a n ag in g  t h e  d o m e s t i c  a f f a i r s  o f  t h e  
h u s b a n d  and  a d m i n i s t e r i n g  t o  h i s  d o m e s t i c  c o m f o r t  and  so g i v i n g  
h im  l e i s u r e  t o  a t t e n d  t o  h i s  o u t - o f - d o o r  b u s i n e s s  ( a n d  e n a b l i n g  
h im  t o  p e r f o r m  i t  more e f f i c i e n t l y ) * I n  s h o r t ,  th e  p r o f i t s  
a r i s i n g  f ro m  s e p a r a t e  p r o p e r t y  w ou ld  be o b t a i n e d  by t h e  j o i n t  
e x e r t i o n s  o f  t h e  m a r r i e d  c o u p l e * 11 ( 2 5 ) .
I n  Mi My i n  v .  Nr a Twa ( 2 6 )  ^ i t  was h e l d  t h a t  t h e  p r o f i t s  
o f  EaZiB  and  a t § t  p r o p e r t y  a r e  l e t t e t p w a ,  w h ic h  s h o u l d  be 
e q u a l l y  d i v i d e d  b e t w e e n  h u s b a n d  and  w i f e  o n  d i v o r c e *  Shaw J#C . 
c h a l l e n g e d  t h e  c o r r e c t n e s s  o f  R i c h a r d s o n *  s t r a n s l a t i o n  o f  t h e  
t e x t  and  p o i n t e d  o u t  t h a t  a s  r e g a r d s  i n h e r i t e d  l e t t e t p w a * t h e  
p o i n t  i s  n o t  c l e a r ,  a s  l e t t e t p w a  i s  o f  two k i n d s  -  nam ely  
o r d i n a r y  l e t t e t p w a  and  i n h e r i t e d  l e t t e t p wa* A c c o r d i n g  t o  t h e  
t e x t ,  t h e  p r o f i t s  o f  l e t t e t p w a a r e  c l e a r l y  l e t t e t pwa, b u t  t h e  
p r o f i t s  o f  e a c h  k i n d  r e m a i n  o f  t h e  same k i n d  ( T* : tn £ ;  .
a c c o r d i n g  t o  i t s  o r i g i n ) .  The method  o f  d i v i s i o n  p r e s c r i b e d  i n  
t h e  Manugye f o r  i n h e r i t e d  p r o p e r t y  i s  t w o t h i r d s  t o  t h e  s p o u s e  
o n  whom i t  d e v o l v e d  and  o n e t h i r d  t o  t h e  o t h e r  b e c a u s e  i t  i s  
c o n s i d e r e d  t h a t  i n  r e s p e c t  o f  i t  t h e  p a r t i e s  o c c u p y  t h e  p o s i t i o n  
n l s s i y o  an d  n i s s i t o * The q u e s t i o n  i s  w h a t  m e thod  o f  p a r t i t i o n
( 2 5 )  s e e  i n  M i j f i r i n  v .  I g s J Q s a ,  (1 9 0 6 )  I I  U .B .R .  D iv o r c e  1 9 .
( 2 6 )  (1 9 0 6 )  I I  U .B .R .  D iv o r c e  1 9 .
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s h o u l d  be a p p l i e d  t o  t h e  p r o f i t s .  Shaw J . C .  s a i d ,  " I f  t h e  
h u s b a n d ' s  s h a r e  h a d  a c t u a l l y  come i n t o  h i s  p o s s e s s i o n  by 
p a r t i t i o n ,  t h e r e  w o u ld  be no d o u b t  i t  w o u ld  be i n  t h e  p o s i t i o n  
o f  a t e t  p r o p e r t y .  H usband  an d  w i f e  w o u ld  be d e a l i n g  w i t h  i t  
t o g e t h e r ,  o r  t h e i r  j o i n t  l a b o u r s  w ou ld  be su c h  a s  t o  j u s t i f y  
t h e  p r o f i t s  b e i n g  r e g a r d e d  a s  a c q u i r e d  e q u a l l y  by  b o t h .  B u t  
h e r e  t h e  i n h e r i t e d  p r o p e r t y  h a d  n o t  b e e n  d i v i d e d ,  and  t h e  
q u e s t i o n  i s  w h e t h e r  t h e  r e l a t i o n  o f  n i s s i y o , an d  n i s s i t o  s h o u l d  
be h e l d  t o  s u b s i s t  w i t h  r e s p e c t  t o  t h e  p r o f i t s  a s  w e l l  a s  t o  
p r o p e r t y  i t s e l f . n
I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  t r a n s l a t i o n s  o f  
R i c h a r d s o n  and  Shaw J . C .  a r e  i n c o r r e c t  an d  t h a t  t h e  o f f i c i a l  
t r a n s l a t i o n  o f  t h e  D i g e s t  g i v e s  t h e  c o r r e c t  a p p r o a c h  t o  t h e  
Burmese t e x t .  I n  G . l . P . V .  C h e t t y  F i r m ' s  c a s e  (2 7 )  Maung G y i ,
J .  made a  s i m i l a r  o b s e r v a t i o n .  I n  t h e  c i r c u m s t a n c e s  i t  may be 
s a i d  t h a t  p r o f i t s  a r i s i n g  f ro m  t h e  p r o p e r t y  g i v e n  by. t h e  k i n g  
t o  e i t h e r  s p o u s e ,  f ro m  p a y i n  o f  e a c h  sp o u se  and  f ro m  i n h e r i t e d  
p r o p e r t y  o f  e i t h e r  sp o u s e  d u r i n g  c o v e r t u r e  a r e  o r d i n a r y  l e t t e t w a  
i n  w h ic h  t h e  s h a r e s  o f  t h e  c o u p l e  a r e  e q u a l .  P r o f i t s  f r o m  
h n a n a z o n  may be t r e a t e d  s i m i l a r l y .
3 .  HNAFAZOH.
H n ap a z o n  i s  known a s  j o i n t l y  a c q u i r e d  p r o p e r t y  and  t h e  
i n t e r e s t s  o f  t h e  h u s b a n d  and  w i f e  a r e  e q u a l  i n  i t  ( 2 8 ) .
( 2 7 )  (1 9 2 5 )  3 R a n .  322 (F J & ) .
( 2 8 )  Mg. Po S e i n  v .  Ma Pwa, ( 1 8 9 7 )  *+031
EJESl-V. UJ£g*iKha ( 1 9 3 2 ) ,  10 R a n .  261 a t  268 ( P . C . )
V
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A l l  p r o p e r t i e s  i n  w h ich  b o t h  t h e  h u s b a n d  an d  t h e  w i f e  h a v e  a n  
i n t e r e s t  ( w h e t h e r  t h e  i n t e r e s t  be  e q u a l  o r  n o t )  a r e  11 j o i n t  
p r o p e r t i e s 11 w h i l e  t h a t  p o r t i o n  o f  t h e  j o i n t  p r o p e r t y  w h ich  h a s  
b e e n  a c q u i r e d  by t h e i r  j o i n t  e x e r t i o n s  an d  i n  w h ich  t h e  i n t e r e s t s  
a r e  e q u a l  i s  c a l l e d  ” j o i n t l y  a c q u i r e d  p r o p e r t y 11. ( 2 9 ) .  Such jo  
j o i n t l y  a c q u i r e d  p r o p e r t y  i s  so m e t im es  r e f e r r e d  t o  i n  t h e  
r e p o r t s  a s  l e t t e t p w a  ( 3 0 ) o r  j o i n t l y  a c q u i r e d  l e t t e tpw a  ( 3 1 ) 
an d  o c c a s s i o n a l l y  a s  h & m a p a z o n - l e t t e t p w a  ( 3 2 )* 
h .  KANWIN
P r o p e r t y  s e t  a p a r t  a t  t h e  t im e  o f  m a r r i a g e  by t h e  b r i d e ­
groom o r  h i s  p a r e n t s  f o r  t h e  j o i n t  p u r p o s e s  o f  t h e  m a r r i e d  
p a i r  i s  t e r m e d  k a n w in  ( l i t e r a l l y  Mroom e n t e r e d 11) .  T h i s  was 
t h e  d e f i n i t i o n  g i v e n  i n  Ma HI a  Aung v .  Ma E ( 3 3 ) ?  b u t  t h e  
e x p i r e s s i o n  a p p l i e s  a l s o  t o  g i f t s  by t h e  p a r e n t s  o f  t h e  
b r i d e  ( 3 ^ ) *  U may Oung o b s e r v e d  t h a t  p r e s e n t s  r e c e i v e d  f ro m  
o t h e r  f r i e n d s  an d  r e l a t i v e s  a t  t h e  t im e  o f  m a r r i a g e  t h o u g h  
t e c h n i c a l l y  t h e y  may n o t  be c a l l e d  k a n w in ,, s h o u l d  be t r e a t e d  
a s  s u c h  ( 3 5 ) .  P a y i n  may, a t  t h e  m a r r i a g e ,  he d e c l a r e d  k a n w in
( 2 9 )  U May Oung, " L e a d in g  Gases,  i n  B u d d h i s t  Law11. 8 .
( 3 0 ) Mi k y i n  v .  Naa Okie, ( I 9O0 ) I I  U .B .R .  D i v o r c e  19#
H g . „ : P o , , t e g  v .  Mg, I tha ,  ( 1 9 2 8 ) 6 R a n .  2UJZ ( F . B . ) .
( 3 1 )  Ma Ba ¥ a  v .  Mi Sa U 0 - 9 0 3 )  2 L .B .R .  17 V tH ek ld  J . ,  i n  
h i s  o r d e r  o f  r e f e r e n c e  i n  Ma P a i n g  v .  Mg_. Shwe Hr aw. 
( 1 9 2 7 ) 5 R a n .  2^6  ( F . B . )
( 3 2 )  Ma ■Sain .Nyo v .  Ma Kywe, ( 1 8 9 3 )  I I  U .B .R .  ( 18 9 2 - 9 6 ) 1 ? 9 -
( 3 3 ) ( 1 8 8 3 ) s . j .  2 1 9 .
( 3 P  Ua G a le  v .  Mg. S e i n , ( 1 9 1 1 )  6 L .B .R .  1 6 .
( 3 ? )  L e a d i n g  G a s e s  o n  B a d d l i i s t  Law * 1 - 8 .
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a n d  i t  t h e n  l o s e s  i t s  f o r m e r  c h a r a c t e r  ( 3 6 ) ;  b u t  i f  i s  
im m oveab le  p r o p e r t y ,  i t  c a n  o n l y  be made k a n w in  by  a d u l y  
r e g i s t e r e d  d e e d  (3 7 )*  A g i f t  o f  im m oveable  p r o p e r t y  a s  k a n w in  
w i t h o u t  a  d u l y  r e g i s t e r e d  d e e d  a s  r e q u i r e d  by t h e  T r a n s f e r  o f  
P r o p e r t y  A c t  i s  i n v a l i d  ( 3 8 )* Kanwin p r o p e r t y ,  f o r  p u r p o s e s  
o f  p a r t i t i o n ,  i s  t r e a t e d  e x a c t l y  l i k e  p r o p e r t y  a c q u i r e d  by t h e  
m u t u a l  s k i l l  a n d  i n d u s t r y  o f  t h e  c o u p l e  a n d  t h e  s p o u s e s  a lw a y s  
s h a r e  e q u a l l y  ( 3 9 )*  The g e n e r a l  r u l e  u n d e r  Burmese B u d d h i s t  
Law r e g a r d i n g  t h e  d i s p o s a l  o f  p r o p e r t y  g i v e n  a s  kanwi n  by  t h e  
b i r d e * s  p a r e n t s  a t  t h e  t im e  o f  t h e  m a r r i a g e  ce rem ony  and  
d e l i v e r e d  i n t o  h e r  p o s s e s s i o n ,  i s  t h a t  e v e n  i f  she d i e s  c h i l d l e s s  
i n  h e r  p a r e n t * s  h o u s e ,  t h e  h u s b a n d  i s  e n t i t l e d  t o  i n h e r i t  s u c h  
p r o p e r t y  a s  a g a i n s t  h i s  p a r e n t s  i n  l a w  (*+0).
5 .  INHERITED LET1ETPWA OR LETTETPWA BY SUCCESSION.*  r n n f iim r irT r  t t t -  • T"m? r 1-1 I .Turn—  J-\~m I i-.imrnr-r-1-tf-- - t in iiim r tri iimiiii.ii mii iiii.ii i ■■ i ^  n . rr<f n ir iT ) n - n  r  hit' i m  h i.iu .it ip iniw  i i ■ ii . im .  m i  H i m i i..i n.
by  s u c c e s s i o n  i s  t h e  p r o p e r t y  i n h e r i t e d  by  t h e
h u s b a n d  o r  by t h e  w i f e  d u r i n g  c o v e r t u r e *  The p r o p e r t y  i n h e r i t e d  
by  t h e  h u s b a n d  o r  t h e  w i f e  b e f o r e  t h e  m a r r i a g e  i s  h i s  o r  h e r  
n a y i n . I n h e r i t e d  p r o p e r t y  c a n  n e v e r  become h h a p a z o n .  I t  i s  
now s e t t l e d  l a w  t h a t  where one o f  t h e  c o u p l e  i n h e r i t s  any  
p r o p e r t y  d u r i n g  c o v e r t u r e ,  t h a t  becom es  p r o p e r t y  o f  t h e  
m a r r i a g e .  The r u l e  o f  n i ^ s a y o  and  n i s s i t a  a p p l i e s  t o  t h i s  c l a s s  
o f  p r o p e r t y ,  an d  t h e  s h a r e  o f  t h e  sp o u s e  who i n h e r i t s  i t  i s  
a lw a y s  doub3re—e # - t h e - o t h e r s —share~4**l-)-*
( 3 6 )  Ma E l  Nvun  v .  Mg Tok Fy u .  ( I f p p ) ,  I I  U.B.R* B .L .  39?
Ma Sa n  Shwe v .  V u l l i a u u a C h a t t y .  UQD3) •
( 3 7 )  M a . g . J y u n  v .  Mg. Tok  P y u .  ( l # p > e t $  I I  U .B .R .  B . L . D i v . 3 9 .
( 3 8 )  Shwe Kho v .  M a j f i i i ,  ( 1 9 1 6 )  9 B . L . T .  8 7 .
( 3 9 )  U. May Oung, M£ a a £ L i S g ^ ^  , 5 8 .
CW) * J 3 e i n ,  ( 1 9 1 1 )  6 L .B .R .  1 6 .
a l w a y s  d o u b le  o f  t h e  o t h e r *  s s h a r e  (**1).
6 .  PAYIN
The d i s t i n c t i o n  b e tw e e n  p a y i n  and l e t t e t p w a  seems c l e a r  
f r o m  D i g e s t  I I ,  s e c t i o n  26^-* P a y i n  i s  p r o p e r t y  w h a t  i s  b r o u g h t  
t o  t h e  m a r r i a g e  by e i t h e r  o r  b o t h  and h e t t e tp w a  i s  p r o p e r t y  
a c q u i r e d  a f t e r  m a r r i a g e  (*+2)* P a y i n  b r o u g h t  t o  a  s e c o n d  
m a r r i a g e  i n c l u d e  s ' p r o p e r t y  a c q u i r e d  d u r i n g  t h e  f i r s t  m a r r i a g e  
an d  a l s o  p r o p e r t y  a c q u i r e d  a f t e r  t h e  t e r m i n a t i o n  o f  t h e  f i r s t  
m a r r i a g e  (*+3)«
L a h i r i  s t a t e s  t h a t  * p a y i n* a p p l i e s  t o  t h e  p r o p e r t y  
b r o u g h t  t o  m a r r i a g e  b y  a  b a c h e l o r  o r  s p i n s t e r  and  a t e t p a  t o  
t h a t  o f  a  p e r s o n  p r e v i o u s l y  m a r r i e d  (M+) b u t  J a r d i n e  a s s e r t s  
t h a t  p a y i n  i s  more e s p e c i a l l y  u s e d  i n  r e l a t i o n  t o  
e i n d a u n g g y i s  (*+?)•
I n  t h e  D i g e s t  ( ^ 6 ) ,  p a y i n  i s  u s e d  t o  d e s i g n a t e  t h e  p r o p e r t y  
b r o u g h t  t o  t h e  m a r r i a g e  by  p e r s o n s  p r e v i o u s l y  m a r r i e d .  j n
I g a J L u n j ^  V. (**7) an d  i n  MaJIwe v .  Ma-SSLfis ( W ) ,
U Pe v .  ( 1 9 3 2 )  10 R a n .  2 6 l  ( P . G . ) .
see  " C .T .P .T .  Che t t y f y .  Mg.' Tha H la i n g ^  (1 9 2 5 )  3 R a n .  322(A&), 
w here  Mg. Gyi J .  s a i d  **The p r o p e r  m a in  c l a s s i f i c a t i o n  i s  
i n t o  p a y i n  (w h a t  i s  b r o u g h t  t o  t h e  m a r r i a g e  by e i t h e r  o r  
b o t h )  and  l e t t e  t p wa ( p r o p e r t y  a c q u i r e d  a f t e r  m a r r i a g e ) 1*.
Ma Nwe v .  Ma S a i  Da. ( I 9 2 9 ) 7 ,  R an .  5 7 8 .
B u rmese B u d d h i s t  Law, 6 1 .
N o te s  on  Buddhi s t  Law. 33•
D ig .  i T r  s e e  2 5 7 .
I f  t h e  h u s b a n d  and  w i f e ,  b o t h  o f  whom h av e  p r e v i o u s l y  
b e e n  m a r r i e d ,  m u t u a l l y  d e s i r e  t o  s e p a r a t e ,  l e t  e a c h  t a k e  
t h e  p r o p e r t y  ( R a ^ in )  w h ic h  he o r  she b r o u g h t  t o  t h e  
m a r r i a g e ♦
( 1911) k.B.L.T. 2 ¥ k  
(1 9 2 9 )  7 R a n .  578 .
CLH)
(*+2 )
(**3)
( W
(*+5)
(*+6)
( ^ 7 )
( W )
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t h e  p r o p e r t y  o f  e i n d a u n g g y i  s i s  d e s c r i b e d  a s  p a y i n * Some 
c o n f u s i o n  m ig h t  h a v e  b e e n  a v o i d e d  i f  t h e  t e x t - w r i t e r s ,  j u d g e s ,  
and  j u r i s t s  h a d  u n i f o r m l y  u s e d  one o f  t h e s e  t e r m s  and d e s c r i b e  
t h e  p r e - n u p t i a l  p r o p e r t y  o f  an  e i n d a i m g g y i .
The f o l l o w i n g  p r i n c i p l e s  c o n c e r n i n g  p a y i n  p r o p e r t y  o f  a  
c o u p l e  may be d e d u c e d  f ro m  t h e  D ham m atha ts  a n d  t h e  d e c i s i o n s  
o f  t h e  C o u r t .
( 1 )  P a y i n  p r o p e r t y  i s  t h a t  p o s s e s s e d  by  e i t h e r  s p o u s e  
b e f o r e  t h e  m a r r i a g e .  I t  may be e i t h e r  a n im a te  o r  
i n a n i m a t e  (*+9).
( 2 )  P a y i n  o f  a  sp o u se  c o n s i s t s  o f
( a )  p r o p e r t y  i n h e r i t e d  by t h a t  s p o u s e  f ro m  h i s  o r  h e r  
p a r e n t s  b e f o r e  t h e  m a r r i a g e  and
( b )  p r o p e r t y  o b t a i n e d  by t h a t  sp o u s e  t h r o u g h  i n d i v i d u a l  
e x e r t i o n  b e f o r e  t h e  m a r r i a g e  ( 5 0 ) .
( 3 )  i f  P a y i n  i s  e x h a u s t e d  d u r i n g  c o v e r t u r e ,  no c l a i m  f o r  
i t s  r e s t i t u t i o n  c a n  be made when t h e  m a r r i a g e  i s  
d i s s o l v e d  ( ? 1 ) .
(*+) I f  b o t h  s p o u s e s  b r o u g h t  p a y i n  t o  t h e  m a r r i a g e ,  p a y i n
o f  e a c h  w i l l  r e v e r t  t o  t h e  ow ner  o n  d i v o r c e  by  m u tu a l  j
c o n s e n t  ( 5 2 ) .  j
i
Manugye B k .  X I I ,  s e c .  3 ;  I
D i g e s t  V o l .  I I  — se e  26^*.
( 5 0 )  V .  M ^ a J I l a i n g ,  ( 1 9 2 5 )  3 H an .  322 I
a t  372fF.G.).
( 5 1 )  E x t r a c t s  f ro m  t h e  R a s i ,  M anuvannana ,  and  Panam -  D i g e s t  I I ,  
s e c .  25^* ,!E ach  i s  e n t i t l e d  t o  t h e  p r o p e r t y  w h ich  h e  o r  
she b r o u g h t  t o  t h e  m a r r i a g e .  No r e s t i t u t i o n  c a n  be 
c l a i m e d  i f  su c h  p r o p e r t y  i s  e x h a u s t e d  by  u se  d u r i n g  t h e i r  
wedded l i f e . * '
( 5 2 )  D i g e s t ' l l  s e c .  2 5 ^  a l l  t e x t s  e x c e p t  Manugye.
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(5 )  P a y i n  w h ic h  i s  d i v i s i b l e  on  d i v r o c e  i s  t h a t  w h ic h  
s t i l l  r e m a i n s  i n t a c t  a t  t h a t  t i m e .  I n  Mi I ly in 1 s 
c a s e  ( 5 3 ) ,  Shaw J . C .  o b s e r v e d ,  nMi S an  Shwef s c a s e  
i s  n o t  one o f  d i v r o c e .  The q u e s t i o n  was a s  t o  t h e  
r i g h t  o f  a  h u s b a n d  t o  d i s p o s e  o f  h i s  p a y i n  d u r i n g  t h e  
s u b s i s t e n c e  o f  t h e  m a r r i a g e .  I t  was h e l d  t h a t  i t  was 
n o t  shown t h a t  a  h u s b a n d  h a s  no pow er  t o  a l i e n a t e  
h i s  p a y i n .  The q u e s t i o n  i s  n o t  a f f e c t e d  by t h e  r u l e  
o f  l a w  w h ic h  p r e s c r i b e s  how p a y i n  i s  t o  be d e a l t  w i t h  
(when i t  s t i l l  e x i s t s )  a t  p a r t i t i o n  on  d iv o r c e * 1.
I n  Ma P a i n g  v* Maung Shwe Iipaw an d  e i g h t  o t h e r s  ( 5 L0 ,
C h a r i  J .  a l s o  o b s e rv e d *  **This shows t h a t  t h e  i n t e r e s t  o f  t h e  
w i f e ,  a t  p a r t i t i o n  o n  d i v r o c e ,  i n  t h e  h u s b a n d * s  p a y i n  i s  
c o n t i n g e n t  o n  i t s  e x i s t e n c e  a s  f a m i l y  p r o p e r t y  a t  d i v o r c e .  The 
r e s u l t  i s  t h a t  when t h e  h u s b a n d  h a s  a l i e n a t e d  h i s  pa y i n  t h e  
w i f e  l o s e s  h e r  s h a r e  i n  t h e  s p e c i f i c  p r o p e r t y ,  t h o u g h  p o s s i b l y  
i n  t h e  f i n a l  p a r t i t i o n  and  t a k i n g  o f  a c c o u n t s ,  due a l l o w a n c e  j
w i l l  be made f o r  h e r  i n t e r e s t  i n  t h e  p a y i n  a l i e n a t e d  by h e r  j
h u s b a n d . 11 ;
P a y i n  o f  a  s p o u s e  means t h e  p r o p e r t y  he o r  she b r o u g h t  t o  -i
t h e  m a r r i a g e  l e s s  h i s  o r  h e r  a n t e - n u p t i a l  d e b t s  ( 5 5 )* i
( 5 3 )  Mi Myin v . - Ng a  Tw_e_? ( 1 9 0 6 )  I I  U .B .R .  D i v .  1 9 .
( 5 1*) ( 1 9 2 7 )  15 R a n .  296 ( F . B . ) .
( 5 5 )  N .A .V .K .  G h e t t y a r  F i r m  v .  Mg*. T h a n D a in g ,  ( 1 9 3 1 )  9 R a n .  2P*;!
V .  U Mg, Ifee, A . I . R . (1 9 3 5 )  R a n .  399-  |
P a y i n  p r o p e r t y  i f  d e c l a r e d  a s  k a n w in  p r o p e r t y  a t  t h e  t im e  
o f  m a r r i a g e  l o s e s  i t s  c h a r a c t e r  a s  .p a y in  an d  becom es  k a n w in  ( 5 6 ) ,  
B u t ,  i f  t h e  n a y i n  so d e c l a r e d  i s  im m o v ea b le ,  t h e  a s s u r a n c e  
m us t  be i n  w r i t i n g  and  d u l y  r e g i s t e r e d  (5 7 )*
The c o n v e r t i b i l i t y  o f  p a y i n  i s  r e c o g n i s e d  i n  t h e  
D ham m atha ts  ( 5 8 ) ,  b u t  t h e  p r o c e s s  i s  n o t  e x p l a i n e d ,  and  t h e  
r u l e s  h a v e  b e e n  w orked  o u t  by t h e  c o u r t s .
Where p a y i n  i s  d e c l a r e d  t o  be k a n w in  p r o p e r t y  a t  t h e  t i m e  
o f  m a r r i a g e ,  i t  l o s e s  i t s  c h a r a c t e r  a s  p a y i n  and  becom es  
k a n w in  (5 9 )*  P a y i n  d o e s  n o t  change  i n  c h a r a c t e r  so l o n g  a s  
t h e  c o r p u s  r e m a i n s  u n c h a n g e d  ( 6 0 ) ,  and  i t  i s  n o t  a f f e c t e d  by 
a  mere cha n g e  o f  i n v e s t m e n t s  ( 6 l ) .  P a y i n  r e m a i n s  p a y i n  e v e n  
t h o u g h  i t  may h a v e  b e e n  c h a n g e d  i n  fo rm ,  p r o v i d e d  i t  h a s  n o t  
b e e n  m erged  e n t i r e l y  i n  t h e  j o i n t l y  a c q u i r e d  p r o p e r t y .
(56) V .  (1 9 0 0 )  2, U.B.R. (1897*01) 39*
San, Shwe v .  V a l l i a p p a  C h e t t y a r .  ( 1 9 0 3 ) 10 B . L J i .  H-9.
(57) Mg, Shve Rho v .  (19157 9 B.L.Ti 8 7 .
( 5 8 )  D i g .  I I  2 W ;  D ig .  I I  s e e  2 5 7 .
f,The r u l e  o f  p a r t i t i o n  on  d i v r o c e  when t h e  n a t u r e  o f
t h e  p r o p e r t y  ( p a y i n ) b r o u g h t  by e i t h e r  t o  t h e  m a r r i a g e  
h a s  c h a n g e d  o r  h a s  m erged  i n t o  j o i n t l y  a c q u i r e d  p r o p e r t y ,  
i s  l a i d  down above  ( s e e  2 5 7 )*
see  1257 K u n g y a l i n g a  o n  ‘'D iv o rc e  by M u tu a l  C o n s e n t 1*
" l e t  e a c h  t a k e  t h e  p r o p e r t y  ( p a y i n )  w h ic h  h e  o r  she  
b r o u g h t  t o  t h e  m a r r i a g e ,  and t h a t  o b t a i n e d  f ro m  h i s  o r  
h e r  p a r e n t s ,  a l t h o u g h  t h e  n a t u r e  o f  s u c h  p r o p e r t y  may
h a v e  c h a n g e d  by  u s i n g  f o r  p u r p o s e  o f  t r a d e . ”
(59) v . MiL._Tok_.Effl, (1900) I I  U.B.R. .(1897-1901) 39.
(60) Maung Nyan G.yi v. Ma 'Tok. l l  U .B .R .  ( 1 8 9 2 - 9 6 ; ^3 .
(61) Mg. C h it Kvwe v. Mg. Pvo. (1895) I I  U.B.R. ( 1892 - 9 6 ) 18**.
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Change o f  f o r m  d o e s  n o t  change  i t s  c h a r a c t e r  so l o n g  a s  t h e  
p a y i n  c a n  he i d e n t i f i e d  ( 6 2 ) .
I f  p r o p e r t y  i s  p u r c h a s e d  w i t h  t h e  p a y i n  o f  one s p o u s e ,  
i t  i s  p re su m e d  t o  become h n a p a z o n  o f  t h e  m a r r i a g e  ( 63)9 
b u t  t h e  p r e s u m p t i o n  w i l l  be r e b u t t e d  i f  t h e r  i s  e v i d e n c e  t o  
show t h a t  t h e  p ay i n ,  a l t h o u g h  i t  h a s  c h a n g e d  i t s  f o rm ,  h a s  n o t  
become m erg ed  i n  t h e  j o i n t l y  a c q u i r e d  p r o p e r t y  and  so c h a n g ed  
I t s  c h a r a c t e r  ( 6 b ) .  Thus w here  t h e  p a y i n  c o n s i s t e d  o f  a f u n d  
i n v e s t e d  i n  t h e  m o r tg a g e  o f  im m oveable  p r o p e r t y ,  t h e  f a c t  t h a t  
upon  t h e  r e d e m p t i o n  o f  t h e  m o r tg a g e  t h e  f u n d  was r e - i n v e s t e d
o n  a new m o r tg a g e  was h e l d  n o t  t o  a l t e r  t h e  c h a r a c t e r  o f
t h e  f u n d  ( 6 J ) .
I f ,  h o w e v e r ,  t h e  jq a y in  c o n s i s t s  o f  im m oveab le  p r o p e r t y  
w h ic h  i s  s o l d  an d  s u b s e q u e n t l y  b o u g h t  b a c k  w i t h  moneys c o n s i s ­
t i n g  i n  p a r t  o f  t h e  p r o c e e d s  o f  t h e  o r i g i n a l  s a l e  and  i n  p a r t  
o f  t h e  p a y i n  o f  t h e * o t h e r  s p o u s e ,  su c h  p r o p e r t y  becom es t h e  
h n a p a z o n  o f  t h e  m a r r i a g e  ( 6 6 ) .
( 6 2 ) UaJ&aJfe V. 1£LSsLE>. ( 1 9 0 3 ) 2 L.B.R. 17 lf (F .B .)j
■MaJEafct v. M ala  l to .  (1912) 6 B.L.T. 1 7 ^
( 6 3 ) Ma Ba We -v. Ml 5a TJ. (1903) 2 L.B.R. 17ktF-6.)',
Ma Tali v». Ha Ka Yin. (1912) 6 B.L.T. 17 !+.
(Note. J o in tly  acquired property i s  in  these cases  
referred to  as le tte tp w a . )
( 6 *+) Mg. Shwe Tha v .  Ma Wains, (1921) II L.B.R. b8.
(65) Mg. Chit Kvwe v. Mg. Pvo. (1895) II U.B.R. (1892-6) 18W-
( 6 6 ) Mg. Tdn Gyaw v. Mg. Po Thwe, ( I 9 2 2 ) I .B .L .J . 160.
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Where a man, whose h ay in .  c o n s i s t e d  o n l y  o f  a s q u a t t e r  ! s 
r i g h t  t o  a  p i e c e  o f  l a n d ,  o b t a i n e d  a f t e r  m a r r i a g e  a  l e a s e  
t h e r e o f ,  i t  was h e l d  t h a t  t h e  l e a s e - h o l d  i n t e r e s t  i n  t h e  
l a n d  was h n a p a z o n  o f  t h e  m a r r i a g e ,  on  t h e  g r o u n d  t h a t  i t  m ust  
be p re su m e d  i n  t h e  c i r c u m s t a n c e s  t h a t  t h e  l e a s e  was o b t a i n e d  
a s  a r e s u l t  o f  t h e  j o i n t  s k i l l  a n d  i n d u s t r y  o f  t h e  m a r r i e d  
c o u p l e  ( 6 7 ) • B u t  where  a  h o u s e  i s  b u i l t  o n  joay^m l a n d  w i t h  
f u n d s  w h ich  a r e  t h e  j o i n t  p r o p e r t y  o f  t h e  m a r r i a g e ,  t h e  h o u s e  
w i l l  r e m a i n  p a y i n  i n  t h a t  t h e  more v a l u a b l e  p a r t  o f  t h e  
p r o p e r t y  i s  t h e  s i t e  a n d  t h e  maxim a u i c a u i d  p l a n t a t i o n  s o l o , 
s o l o , c e d i t  i s  a p p l i c a b l e  ( 6 8 )*
Where b o t h  t h e  h u s b a n d  an d  w i f e  a r e  e i n d a u n g g y i s , t h e y  
t a k e  no i n t e r e s t  on  m a r r i a g e  i n  e a c h  o t h e r * s  p a y in *  I n  Ma 
P a i n g 1 s c a s e  ( 6 9 ) 5 i t  was h e l d  by C h a r i  J .  t h a t  e a c h  p r e v i o u s l y  
m ax 'r ied  s p o u se  h a s  a n  a b s o l u t e  v e s t e d  i n t e r e s t  i n  t h e  whole  o f  
h i s  o r  h e r  a t e t p a * I n  Nga Tun Baw v .  Nga  Kan ( 7 0 ) ,  i t  was h e l d  
t h a t  a n  e i n d a unggy i  w i f e  c a n  a l i e n a t e  t h e  w ho le  o f  h e r  a t e t p a■   HI I Hi *|i'i ^ i»ri
a s  she p l e a s e s ,  p r o v i d e d  t h a t  she  d o e s  n o t  g i v e  i t  t o  h e r
( 6 7 )  MslPu v .  MgLNgo, ( 1 9 2 8 )  6 R an .  1.3b .
( 6 8 ) Ma Sqn Slrwe v .  V u l l i a p p a  G h e t t y ,  ( I 9 O3 ) 10B. L .R .  *+9? i
S . P . L . S .  C h e t t v a r  F i r m  v .  Ma P u . ( 1 9 3 6 ) 1>+ R a n .  6 9 7 . j
( 6 9 ) Ma P a i n g  v .  M aShw e Hnaw, (1 9 2 7 )  5 R a n .  296 ( F . B . ) .  !— ;-----------------~~~~----------- i
( 7 0 )  (1 9 1 $ )  B . L . T .  2bb.
369.
p a r a m o u r .  A t t a h s a n k h e p a  ( 7 1 )  and  Panam ( 7 2 )  a r e  a u t h o r i t i e s  
f o r  t h i s  v i e w .  B u t ,  I i e a l d ,  and  Maung Ba J J . ,  r e l y i n g  on  a 
t e x t  f r o m  Manussika$- ’’The w i f e  s h a l l  n o t  a l i e n a t e  e v e n  h e r  own 
p r o p e r t y  w i t h o u t  h e r  h u s b a n d 1s know ledge  ( 7 3 ) fS  d o u b t e d  i t s  
c o r r e c t n e s s .  M a n u s s i k a ’ s t e x t  i s  p r o b a b l y  b a s e d  on  a  p r i n c i p l e  
now © b so l& te ,  b u t  p r e v a i l i n g  a t  t h e  t im e  o f  i t s  c o m p i l a t i o n ,A
t h a t  t h e  h u s b a n d  i s  t h e  l . o M  o f  t h e  w i f e .  I t  c a n n o t  be p r e f e r r e d  
t o  t h e  othei* ‘ t e x t s  m e n t i o n e d  b e c a u s e  A t t a h b a n k h e p a  i s  t h e  l a t e s t  
D ham m atha t ,  w r i t t e n  by t h e  Kinwun M in g y i  h i m s e l f .
The p r e n u p t i a l  p r o p e r t y  o f  a  p r e v i o u s l y  m a r r i e d  sp o u se  
r e v e r t s  t o  i t s  owner  o n  d i v o r c e  by  m u tu a l  c o n s e n t  ( 7*+)» 
same r u l e  a p p l i e s  w here  divgqrce i s  g r a n t e d  t h r o u g h  t h e  f a u l t  
o f  one o f  t h e  sp o u s e  (75)*  B u r g e s s  J . G . ,  h a s  s u g g e s t e d  t h a t  i n  
t h e  c a s e  o f  a  p r e v i o u s l y  m a r r i e d  woman t h e r e  may be o t h e r s  
b e s i d e s  h e r s e l f  t o  be c o n s i d e r e d ,  an d  t h a t  i t  w ou ld  be  u n j u s t  
t o  make th em  s u f f e r  f o r  h e r  m i s c o n d u c t .  The r e a s o n  f o r  t h i s
( 7 1 ) sees  bt)6 .
( 7 2 )  D i g e s t  I I  s e c .  252 -
’’b u t  e x c e p t  a s  h e r e i n  p r o v i d e d  he s h a l l  n o t  a l i e n a t e  t h e  
p r o p e r t y  b r o u g h t  by  t h e  w i f e  t o  t h e  m a r r i a g e 5 o v e r  s u c h  
p r o p e r t y  she a l o n e  h a s  t h e  r i g h t  t o  a l i e n a t e  a s  she 
p l e a s e s . ’1
( 7 3 )  D i g e s t  I I ,  se c s  25 2 .
( 7 ^ )  D i g e s t  I I  s e c .  257*
( 7 5 )  M ^ ^ y i j Q a u n g  v .  M a ^ o ,  ( I 8 7 9 ) H  U .B .R .  ( 1 8 9 7 - 1 9 0 1 )  3*4 
D i g e s t  I I  -  s e c .  259*
”I f  t h e  d i v o r c e  i s  i n  c o n s e q u e n c e  o f  t h e  w i f e ’ s a d u l t e r y ,  
l e t  t h e  p r o p e r t y  o r i g i n a l l y  b r o u g h t  t o  t h e  m a r r i a g e  be 
t a l i e n  by t h e  p a r t y  who b r o u g h t  I t  ” 5 A t t a j f s a k h e p a  5
O.K. Moot ham, ’’Burmese Bu d d h i s t  Law” , b ? .  
tf Gaung p o i n t s  o u t n ^ T n B H e r e  TsTnb r e l e v a n t  t e x t  I n  t h e  
o ther  D h a m m a th a t s ; ( D i g e s t  1 1 ,  s e c .  2 5 9 ) .
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s p e c i a l  t r e a t m e n t  a p p e a r s  t o  be  t h a t  " i n  t h e  e a s e  o f  a f i r s t  
m a r r i a g e 9 t h e r e  a r e  no i n t e r e s t s  t o  be c o n s i d e r e d  o t h e r  t h a n  
t h o s e  o f  t h e  h u s b a n d  and  w i f e  and  o f  t h e i r  c h i l d r e n .  B u t  when 
e i t h e r  o r  b o t h  h a s  b e e n  m a r r i e d  b e f o r e ,  i t  i s  l i k e l y  t h a t  t h e r e  
w i l l  be c h i l d r e n  o f  t h e  f i r s t  m a r r i a g e  an d  t h e i r  i n t e r e s t s  
a l s o  h a v e  t o  be c o n s i d e r e d . "  ( 7 6 )
7 .  PERSONAL PROPERTY.• .HIM I ■ I ■ 11 I . ITM pn»TOBW*IM| ' H    I
A l t h o u g h  t h e  D ham m atha ts  s p e a k  a b o u t  p e r s o n a l  p r o p e r t y  o f  
t h e  h u s b a n d  an d  t h e  w i f e ,  G i t t a r a  i s  t h e  o n l y  t e x t  t h a t  g i v e s  
i t s  d e f i n i t i o n .  The h u s b a n d * s  p e r s o n a l  p r o p e r t y  a r e  p e r s o n a l  
a t t e n d a n t s , ' e l e p h a n t s ,  p o n i e s ,  sw ord ,  and  men*s w e a r i n g  a p p a r e l ,  
su c h  a s  p a s o  ( l o i n  c l o t h ) ,  j a c k e t ,  and  t u r b a n  (773? w h e r e a s ,  
t h e  w i f e 1s p e r s o n a l  p r o p e r t y  a r e  w e a r in g  a p p a r e l  su ch  a s  
t a m e i n  ( s k i r t ) ,  l o n g  s l e e v e d  c o a t ,  j a c k e t ,  b e l t ,  and  w e a v in g  
an d  s p i n n i n g  a p p l i a n c e s  (7 8 )*  J e w e l l e r y  w h ic h  t h e  h u s b a n d  h a s  
made f o r  t h e  u s e  o f  h i s  w i f e  i s  n o t  n e c e s s a r i l y  h e r  s o l e  p r o -  
p e r t y ,  su ch  j e w e l l e r y  i s  n o r m a l l y  r e g a r d e d  by  b o t h  h u s b a n d  and  
w i f e  a s  t h e i r  j o i n t  p r o p e r t y .  I f  i t  i s  a l l e g e d  t h a t  i t  was j
h i s  i n t e n t i o n  t o  g iv e  h e r  t h e  j e w e l s  so t h a t  t h e y  s h o u l d  be h e r  i
I
s o l e  p r o p e r t y ,  t h i s  must, be c l e a r l y  p r o v e d  (7 9 )*  !
* i
( 7 6 )  ffAsm v. Mr. Tha H l a l r t g . ( 1 9 2 5 )  3 R a n .  3 2 2 iFJlj
a t  3‘+d7  p e r  C h a i r  J .
( 7 7 )  D i g .  I I  S e c .  2>+2. j
( 7 8 )  D i g .  I I  S e c .  2 ^ 3 .  ;
( 7 9 )  Ma Y in  U. v .  Ma L u n , (1 9 0 7 )  1 B . L . T .  1 1 .  j
37 1 .
( i )  Minbe i s  t h e  p r o p e r t y  giv~en by t h e  k i n g  o r  t h e  
g o v e rn m e n t  s o l e l y  t o  one s p o u s e .  The r u l e  o f  
n i s s a . v a  and  n i . s s . i t a  a p p l i e s  t o  su c h  p r o p e r t y  ( 8 0 ) .  
P r o f i t s  a r i s i n g  f ro m  i t  a r e  t r e a t e d  a s  o r d i n a r y  
l e t t e t p w a .
( i i )  T h i n t h i'  " .II...... . I q | nri'TH IM IITIII H
M a jo r  S p a r k s  r e g a r d e d  t h j j i t h i  a s  t h e  s e p a r a t e
p r o p e r t y  o f  e i t h e r  s p o u s e .  I t s  d i s t i n g u i s h i n g  f e a t u r e ,
a c c o r d i n g  t o  h im ,  i s  t h a t  t h e  sp o u s e  who i s  n o t  t h e  ow ner
h a s  no pow er  w h a t s o e v e r  o v e r  i t  ( 8 1 ) .  T h i n t h i  h a s  b e e n
d e f i n e d  by  h im  t o  i n c l u d e  t h e  f o l l o w i n g  p r o p e r t y  ( 8 2 ) s ~
✓
( 1 )  What b e l o n g e d  t o  e i t h e r  b e f o r e  m a r r i a g e .
( 2 )  What h a s  b e e n  g i v e n  e s p e c i a l l y  t o  e i t h e r  s i n c e  
m a r r i a g e .
( 3 )  What h a s  come i n t o  t h e  p o s s e s s i o n  o f  e i t h e r
by i n h e r i t a n c e  f ro m  h i s  o r  h e r  own f a m i l y  s i n c e  
m a r r i a g e  and
C l o t h e s ,  j e w e l s  and  o r n a m e n t s .
I n  g i v i n g  t h i s  d e f i n i t i o n  o f  t h e  t e r m  t h i n t h i ,  M a jo r  S p a f k s  
r e l i e d  upon  s e c t i o n  81 o f  Book X o f  t h e  M anugye.  B u t  t h e  
D h a m m a th a t s , i n c l u d i n g  Manugye r e l i e d  u p o n  by M a jo r  S p a r k s ,  do 
n o t  s p e a k  o f  t h i n t h i  i n  c o n n e c t i o n  w i t h  h u s b a n d  and  w i f e .  They 
b r o a d l y  d e f i n e  t h i n t h i  a s  p r o p e r t y  w h ich  t h e  c h i l d r e n  c o u l d  h o l d
( 8 0 )  Manugye Bk. 1 0 ,  S e c .  3*
( 8 1 )  Sp a r k s * Code 1 6 .
( 8 2 )  JL^ a r _ a .__ ,39..
a s  a g a i n s t  t h e i r  p a r e n t s  and  w h ich  on  t h e  d e a t h  o f  th e  p a r e n t s  
c o u l d  n o t  he t r e a t e d  f o r  p u r p o s e s  o f  i n h e r i t a n c e  and  d i v i s i o n  
a s  p a r t  o f  t h e . e s t a t e  o f  t h e  p a r e n t s  ( 8 3 ) •  I t  i s ,  t h e r e f o r e ,  
r e s p e c t f u l l y  s u b m i t t e d  t h a t  i n  s p e a k i n g  o f  t h i n t h i  a s  p r o p e r t y  
b e l o n g i n g  t o  t h e  h u s b a n d  o r  t h e  w i f e ,  he  i s  r e p u d i a t i n g  t h e  
a u t h o r i t y  h e  h i m s e l f  h a d  c i t e d .  M o re o v e r ,  t h e  p r o p e r t i e s  
m e n t i o n e d  i n  i t e m s  ( 1 ) t o  ( 3 ) above  a r e  i d e n t i c a l  w i t h  p a y i n , 
ffi i lbe? and  l e t t e t p w a  by s u c c e s s i o n  r e s p e c t i v e l y .  C o n s e q u e n t l y ,  
i t  c a n n o t  be s a i d  t h a t  t h e  sp o u se  o t h e r  t h a n  t h e  one who b r o u g h t  
i t  t o  t h e  m a r r i a g e  o r  a c q u i r e d  i t  h a s  no i n t e r e s t  i n  i t .  I t  i s  
now s e t t l e d  l a w  t h a t  a  sp o u se  h a s  a  one t h i r d  v e s t e d  s h a r e  i n  
t h e  i n h e r i t e d  p r o p e r t y  o f  t h e  o t h e r  f ro m  t h e  d a t e  o n  w h ich  i t  
i s  i n h e r i t e d  (84*)• T h i s  b e i n g  s o ,  i t  i s  s u b m i t t e d  t h a t  no 
u s e f q .1 p u r p o s e  c a n  now be s e r v e d  by d e s c r i b i n g  any  p r o p e r t y  o f  
e i t h e r  sp o u se  a s  t M n t h i  o r  a  o f  t h e  p r o p e r t y
m e n t i o n e d  b y  M a jo r  S p a r k s  i n  i t e m  (4*) a b o v e ,  c l o t h e s  c o r r e s p o n d  
w i t h  t h e  p e r s o n a l  p ro i3e r t y  o f  t h e  s p o u s e s  m e n t i o n e d  i n  s e c t i o n s  
2h2 and  24*3 o f  t h e  K inwun M in g y i* s  D i g e s t ,  Volume I I ,  b u t  
j e w e l s  and  o r n a m e n t s  w h ic h  t h e  h u s b a n d  h a s  made for. t h e  w i f e * s  
u se  a r e  n o r m a l l y  r e g a r d e d  n o t  a s  s e p a r a t e  p r o p e r t y  o f  t h e  l a t t e r ,  
b u t  a s  t h e  j o i n t  p r o p e r t y  o f  t h e  c o u p l e .  I h e  p a r t i t i o n  o f  
t h i n t h i  i n  B urm ese  Law i s  t h u s  d e s c r i b e d  by U. E .  Maung ( 8 5 ) s -  
nI h e  v a r i o u s  k i n d s  o f  t h i n t h i  sp o k e n  o f  by t h e  d h am m ath a ts  : 
b e a r  s e m b le n c e  t o  t h e  e x c e p t i o n s  g r a f t e d  on  t h e  e a r l i e r  Homan 
r u l e  o f  p r o p r i e t a r y  i n c a p a c i t y  o f  t h e  f i l i c i s  f a m i l i a s j  t h e
( 8 3 ) Manugye, V o l .  X, s e c .  815 D i g .  I ,  1 1 9 - 1 3 6 .
( w )  v . ( 1 9 2 5 )  3 Ban. 322, OfcB.)
( 8 5 )  Burm ese  B u d d h i s t  Law, 6 2 - 6 3 .
D ham m atha ts  b r o a d l y  d e f i n e d  t M n t h i  a s  p r o p e r t y  w h ic h  t h e  
c h i l d r e n  c o u l d  h o l d  a s  a g a i n s t  t h e i r  p a r e n t s  an d  w h ic h  o n  t h e  
d e a t h  o f  t h e i r  p a r e n t s  c o u l d  n o t  be t r e a t e d  f o r  p u r p o s e s  o f  
i n h e r i t a n c e  and  d i v i s i o n  a s  p a r t  o f  t h e  e s t a t e  o f  t h e  p a r e n t s " .  
H e n c e ,  i t  may be s a i d  t h a t  no p r o p e r t y  i n  w h ic h  e i t h e r  h u s b a n d  
o r  w i f e ,  a s  s u c h ,  h av e  an  i n t e r e s t  c a n  p r o p e r l y  be d e s c r i b e d  
a s  t h i n t h i .
8 .  THE.RULE OF NISSAYA AND NISSITA.
The D ham m atha ts  j u s t i f y  u n e q u a l  s h a r e s  i n  r e s p e c t  o f  
p a y i n  and  c e r t a i n  k i n d s  o f  l e t t e t p w a  by  p o i n t i n g  t o  t h e  f a c t  
t h a t  one  o f  t h e  c o u p l e  a l o n e  i s  i n s t r u m e n t a l  i n  t h e  a c q u i s i t i o n  
o f  t h e s e  c l a s s e s  o f  p r o p e r t y .
The Bur man B u d d h i s t  h u s b a n d  and  w i f e  h a v e  e a c h  an  i n t e r e s t  
i n  t h e  p r o p e r t y  o f  t h e  o t h e r  an d  t h e  p a r t y  t h r o u g h  whom t h e  
p r o p e r t y  i s  a c q u i r e d  i s  g i v e n  a  l a r g e r  s h a r e .  A p e r s o n  who 
b r i n g s  much p r o p e r t y  t o  t h e  m a r r i a g e  o r  who i s  m a i n l y  i n s t r u ­
m e n t a l  i n  t h e  a c q u i s i t i o n  o f  t h e  j o i n t  p r o p e r t y  i s  c a l l e d  t h e  
n i s s a y a  ( s u p p o r t e r )  w h i l e  t h e  o t h e r  i s  c a l l e d  t h e  n i s s i t a  
( d e p e n d a n t ) .  I f  t h e  h u s b a n d  a l o n e  i s  i n s t r u m e n t a l  i n  t h e  a c q u i ­
s i t i o n  o f  p r o p e r t y  w h i l e  t h e  w i f e  i s  m a i n t a i n e d  by  h im ,  t h e n  
he s h a l l  be deemed t h e  s u p p o r t e r  ( n i s s a y a )  a n d  she t h e  
d e p e n d a n t  ( n i s s i t a ) .  I f  t h e  w i f e  i s  t h e  p r i n c i p a l  a c q u i r e r  
o f  t h e  p r o p e r t y ,  w h i l e  t h e  h u s b a n d  d e p e n d s  o n  h e r ,  t h e n  she  
becom es  t h e  s u p p o r t e r  and  he  th e  d e p e n d a n t  ( 8 6 ) .  The s u p p o r t e r  
g e t s  more t h a n  t h e  d e p e n d a n t .  I f  one s p o u se  i n h e r i t s  any  
p r o p e r t y  d u r i n g  m a r r i a g e  t h e  o t h e r  h a s  a  t h i r d  s h a r e  i n  t h e  same.
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N i s s a y a  and  N i s s i t a  a p p e a r  t o  be c o r r u p t i o n s  o f  t h e  P a l i  
■ N is s a v o 1 " t h a t  on  w h ic h  a n y t h i n g  dep en d s"  an d  ‘N i s s i t o 1I V  ||l I ll I IH11II ll>lll III Ml |l^ HUT HU ITU
Q ^
" d e p e n d e n t " *  The t r u e  Burm ese  e q u i v a l e n t  i s  ^  Q /t  
( a h m i f P y q - s h i n ) f o r  n i s s a y a  a n d  ^  y " s  j f  o<f[ or w  (y^ ^
( a h m i t> y u -sh in  o r  m a - p y u - t h u . ) f o r  n i s s i t a  a n d  i t  i s  so u s e d  
i n  some p a s s a g e s  o f  Manugye ( 8 7 ) •
T h i s  r u l e  o f  N i s s a y a  and  Ni s s i t a  i s  q u i t e  s im p le  and  i t  
i s  a p p l i e d  i n  t h e  f o l l o w i n g  c a s e s s -
( a )  M ien  t h e  p r o p e r t y  i s  g i v e n  s p e c i a l l y  t o  one 
sp o u s e  by t h e  k i n g  o r  g o v e r n m e n t ,
(b )  M ien  one sp o u s e  h a s  a c q u i r e d  p r o p e r t y  d u r i n g  
c o v e r t u r e  by  h i s  o r  h e r  own s k i l l  and  l a b o u r 5 and
( c )  When one sp o u se  b r i n g s  much p r o p e r t y  t o  t h e  
m a r r i a g e  an d  t h e  o t h e r  l i t t l e  o r  none and  w here  
n e i t h e r  o f  t h e  partid^ass h a s  b e e n  m a r r i e d  b e fo r e ^  
o r  when one  o f  t h e  spouses h a s  b e e n  m a r r i e d  
b e f o r e  and  b r i n g s  much i n h e r i t e d  p r o p e r t y  t o  t h e  
m a r r i a g e  and t h e  o t h e r  none  and  when b o t h  s p o u s e s  
b r i n g  p a ^ i n  t o  t h e  m a r r i a g e  and  a r e  v i r g i n  
c o u p l e  ( 8 8 )*
The same r u l e  a p p l i e s  t o  an y  i n h e r i t e d  
p r o p e r t y  by e i t h e r  s p o u s e  d u r i n g  t h e  s u b s i s t e n c e  
o f  t h e  m a r r i a g e  ( 8 9 ) .
( 8 7 ) Bk.  I l l ,  s e c .  3s a s  p o i n t e d  o u t  i n  Mi Myin v .  Nga Twe ( I 9C6 )^ ~  y niiiiwn-jnimn'i 1^ 1 ■Mini. Mjjiintwi i n.n iuh**nm * < 4.
I I  U .B .R .  D i v r o c e  19* -
( 8 8 )  O.H. Mootham, "Burmese B u d d h i s t  Law" .  k3~kb?;
Mflk.Jjgwft. Halt v. Mg Po"Hmu, (1921) 11 L.B.R. 52; ^
Mg S an  B w in t  v .  Ma T han  S e i n ,  (195-8) B . L . R .  1 .
( 8 9 ) C..T.P_,_jr,- Che t t y  F i r m  v .  Mg. Tha H laing , (1 9 2 5 )  3 Ran. Z%2iF4 
Ma Hgwe Hnlti v. Mg. Po Hwn. (1021) 11 53. ’
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9 .  WHAT DOES “PROPERTY OF THE MARRIAGEn COMPRISE?
“What i s  c o m p r i s e d  i n  t h e  p h r a s e  1 p r o p e r t y  o f  t h e  m a r r i a g e ,  
w h a t  a r e  t h e  r i g h t s  o f  t h e  s p o u s e s  i n  t h e  d i f f e r e n t  k i n d s  o f  
p r o p e r t y  o f  t h e  m a r r i a g e ,  and  when may t h e y  be e x e r c i s e d  a r e  
q u e s t i o n s  t o  w h i c h ,  a t  d i f f e r e n t  t i m e s ,  t h e  A ng lo -B u rm an  
c o u r t s  h a v e  g i v e n  d i f f e r e n t  an sw ers*  The p r e s e n t  p o s i t i o n  
c a n n o t  be s t a t e d  w i t h  c e r t a i n t y .
The p r o p e r t y  o f  t h e  m a r r i a g e  c e r t a i n l y  i n c l u d e s  t h e
pur\cA
hnap_azorn o r d i n a r y  l e t t etpwa,) by s u c c e s s i o n  ( 9 0 ) .  I t  i s  l e s s  
c e r t a i n  w h e t h e r  t h e  p a y i n  o f  e a c h  sp o u se  c a n  be r e g a r d e d  a s  
i n c l u d e d  i n  i t *
Though,  i n  c a s e  o f  d i v r o c e  by m u t u a l  c o n s e n t ,  t h e  t e n  
D ham m atha ts  d i g e s t e d  i n  s e c t i o n  2^k  o f  vo lum e I I  o f  t h e  D i g e s t  
g e n e r a l l y  a p p o r t i o n  t h e  p r o p e r t y  by g i v i n g  two t h i r d s  t o  t h e y  
s u p p o r t e r  ( n i s s a y a ) and  one t h i r d  t o  t h e  d e p e n d a n t  ( n i s s i t a ) * 
two o f  them ,  H a s i  and  Panam g i v e  e a c h  s p o u s e  t h e  r i g h t  t o  t a k e  
b a c k  h i s  o r  h e r  p a y i n * I t  i s  o f  s p e c i a l  i n t e r e s t  t h a t  Manugye 
d o e s  n o t  r e c o g n i s e  t h i s  r i g h t ,  b e c a u s e  t h e  e x t r a c t  f ro m  
Manugye i n  s e c t i o n  2^7 o f  t h e  D i g e s t ,  w h ic h  d e a l s  w i t h  
p a r t i t i o n  o f  p r o p e r t y  on  d i v o r c e  by m u t u a l  c o n s e n t  b e t w e e n  
p r e v i o u s l y  m a r r i e d  s p o u s e s ,  a l l o t s  t o  e a c h  o f  them  t h e  p a y i n  
b r o u g h t  t o  t h e  m a r r i a g e .  The same r u l e  i s  f o u n d  i n  a l l  
t h e ' e x t r a c t s  d i g e s t e d  i n  s e c t i o n  2 5 7 ? e x c e p t  Waru, who i s  
s i l e n t  on  t h e  p o i n t *
( 9 0 )  C . T . £ _ . F i r m  v .  Mg. Tha H l a i n g , (192!?) 3 R an .
322 ( F . B . ) .
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From Manugye X I I ,  3? s e c t i o n  2$k o f  Volume I I  o f  t h e  
D i g e s t  i t  w ou ld  seem t o  f o l l o w  t h a t  i n  t h e  c a s e  o f  a  ' v i r g i n *  
c o u p l e ,  i s  t o  he i n c l u d e d  I n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e *
From s e c t i o n s  261 and  2 6 2 ,  w h ich  d e a l  w i t h  t h e  c a s e s  
when t h e  h u s h a n d  o n l y ,  and  t h e  w i f e  o n l y ,  were  p r e v i o u s l y
m a r r i e d ,  i t  w o u ld  seem t h a t  i n  e a c h  cases>the r u l e  a p p l i c a b l e
t o  e i n d a u n g g y i s  s h o u ld  a p p l y .  B u t  t h e  c o u r t s  h a v e  n o t  a p p l i e d  
t h a t  r u l e *  I n  Ma.E Nyun v .  Mg_. Tok Py u  ( 9 1 ) an d  I n  Ma. Nr we
Hn i t  v* Mr* Po Hrnfey ( 9 2 ) t h e  r u l e s  a p p l i c a b l e  t o  a ' v i r g i n
c o u p l e 1 w ere  f o l l o w e d  i n  c a s e s  where  one s p o u s e  o n l y  was 
e i n d a u n g R v i*  I n  t h e  f o r m e r  c a s e ,  i t  was s a i d  t h a t  t h e r e  wasm imriii iwiiw ir.iiTii ■ ■iirf. miIm T■ m> ■ 1 f
no r e l e v a n t  l a x ,  and  t h a t  I t  was e q u i t a b l e  t h a t  a  w i f e  who 
m a r r i e d  a s  a  s p i n s t e r  s h o u l d  be more f a v o u r a b l y  t r e a t e d  t h a n  a
w i f e  who h a d  b e e n  p r e v i o u s l y  m a r r i e d .  T h i s  d e c i s i o n  was r e l i e d
o n  i n  t h e  l a t e r  c a s e ,  and  i t  was s a i d  t h a t  t h e r e  was no p r o ­
v i s i o n  i n  t h e  D ham m atha ts  f o r  t h e  c a s e  w here  t h e  w i f e  h a d  n o t  
b u t  t h e  h u s b a n d  h a d  b e e n  p r e v i o u s l y  m a r r i e d .  On divoorce by  
m u tu a l  c o n s e n t , ,  t h e  w i f e  r e c e i v e s  two t h i r d s  o f  t h e  h u s b a n d ' s
£ay±n*
I n  Mr* Y in  Mg. v .  Ma Sob ( 9 3 ) on t h e  r e - m a r r i a g e  o f  t h e  
same s p o u s e s  a f t e r  d i v o r c e  t h e  p a r t i e s  w ere  t r e a t e d  a s  t h o u g h  
t h e y  h a d  n o t  p r e v i o u s l y  b e e n  m a r r i e d .
~inu -|0 hum ii m i 11 fcn n 1 1 Bin 1 i in m 111* 111 mi mil ■ 1H1 i TP"''W n i T iin i in rr»niiwinTnnni>tT-*-TT-i»niTTTiii*ni m i >'imi ■ — Eni f f  -  - r r  it - —- r------r*-*-—T" ITT> n i^iifiw  ii w i r i r . i n m n r f m ir f i  i.ii iMtiin m i ■  » h r f n i n r . n n ■ mpi hii ■ u i ■ ■■> i~r .  ■ 11 fril
( 9 1 )  ( 1 9 0 0 )  I I  U .B .R .  ( 1 8 9 7 - 1 9 0 1 )  3 9 .
( 9 2 )  (1 9 2 1 )  I I  L . B . R . ,  5 2 .
( 9 3 )  ( I 8 9 7 f 0 3 ^  2 U . B . R . ,  3!+.
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In  the  case o f .Ma._S^JSbm v . 2ulliaBB3^.Shat±Z / 9 1)-) > it .
was h e l d  t h a t  g j p l n  d i d  n o t  f o rm  p a r t  o f  t h e  J o i n t  p r o p e r t y
o f  t h e  m a r r i a g e  and  c o u l d  n e t  a t  any  t im e  he f r e e l y  a l i e n a t e d
by t h e  p a r t y  t o  whom i t  b e l o n g e d .  The c o n t r a r y  v ie w  was 
tak en  in  Mg.t_ eo_M.vjm v . Mflu Saw Tin (9?) by a d iv is io n a l co u rt
w h ic h  r e g a r d e d  t h e  w i f e  a s  a c q u i r i n g  a n  i n t e r e s t  i n  a l l
p r o p e r t y  b r o u g h t  by h e r  h u s b a n d  t o  t h e  m a r r i a g e .  I n  n e i t h e r  
o f  t h e s e  c a s e s ,  h o w e v e r ,  was any  d i s t i n c t i o n  made b e t w e e n  t h e  
m a r r i a g e  o f  a v i r g i n  c o u p l e  an d  o f  e i n d a u n g g y i s . A t t e n t i o n  was 
f i r s t  d raw n  t o  t h e  i m p o r t a n c e  o f  t h i s  d i s t i n c t i o n  i n  t h e  c a s e  
o f  C . I . P . V .  C h e t t v F i r m  v. Maung_JDha H la in g .  ( 9 6 ) ,  i n  w h ic h■ 11 i.iuin. ' ^ 1 lit 'I 1.1 ■ ip III 1 — 1 m ill >i 1 ■! t m"irvwii ||f  ......... 1 il i-iMniAnncrarwiM * i|iiiHiii*i i'i»iinp i ■ f nunita jtmtta ^ * r /
i t  was p o i n t e d  o u t  t h a t  Burm ese  s e n t i m e n t  r e g a r d e d  t h e  u n i o n  
o f  a  c o u p l e ,  n e i t h e r  o f  whom h a d  b e e n  p r e v i o u s l y  m a r r i e d ,  a s  
b e i n g  more p e r f e c t  t h a n  any o t h e r  m a r r i a g e ,  an d  t h a t  t h e  
D ham m atha ts  i n d i c a t e d  t h a t  i n  t h e  c a s e  o f  s u c h  a  m a r r i a g e  n o t  
o n l y  p r o p e r t y  a c q u i r e d  a f t e r  m a r r i a g e  b u t  a l s o  p r o p e r t y  b r o u g h t  
t o  t h e  m a r r i a g e  was J o i n t .  ! I h e  r u l e s *  ( i . e .  t h o s e  c o n t a i n e d
i n  t h e  D h am m ath a ts )  s a i d  C a r r  J . ,  -
’’C over  a l l  p r o p e r t y ,  w h e t h e r  a c q u i r e d  b e f o r e  o r  a f t e r  
m a r r i a g e ,  o f  b o t h  p a r t i e s .  They t h u s  d i s c l o s e  a  v e r y  s t r o n g
(9*0 (1903), 10 B.L.R. *f9.
(95) (1925) , 3 Ran. %m ePvBvt.
( 9 6 ) (1925), 3 Ran. 322 (F .B .) .
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com m unity  o f  i n t e r e s t  i n  t h e  c a s e  o f  a  f i r s t  m a r r i a g e  and  
i n d i c a t e  t h a t  a l l  p r o p e r t y  i s  j o i n t ,  t h o u g h  t h e  r e s p e c t i v e  
i n t e r e s t s  may v a r y  i n  a m o u n t11. ( 9 7 )*
W here ,  h o w e v e r ,  one o r  b o t h  o f  t h e  p a r t i e s  t o  a m a r r i a g e  
h a s  a l r e a d y ,  b e e n  m a r r i e d  d i f f e r e n t  c o n s i d e r a t i o n s  may a p p l y ,  
an d  . . th e re  i s  some a u t h o r i t y  f o r  s t a t i n g  t h a t  i n  su c h  c i r c u m s ­
t a n c e s  e i t h e r  s p o u s e  may f r e e l y  d i s p o s e  o f  h i s  o r  h e r  own 
p a y i n  ( 9 8 ) .  The r e a s o n  f o r  t h i s  d i s t i n c t i o n  i s  t h a t s -
“I n  t h e  c a s e  o f  a  f i r s t  m a r r i a g e  t h e r e  a r e . n o  i n t e r e s t s  
t o  be c o n s i d e r e d  o t h e r  t h a n  t h o s e  o f  t h e  h u s b a n d  an d  w i f e  and  
o f  t h e i r  c h i l d r e n .  B u t  where  e i t h e r  o r  b o t h  h a s . b e e n  m a r r i e d  
b e f o r e ,  i t  i s  l i k e l y  t h a t  t h e r e  w i l l  be c h i l d r e n  o f  t h e  f i r s t  
m a r r i a g e  a n d  t h e i r  i n t e r e s t s  h av e  a l s o  be be c o n s i d e r e d .  T h a t  
i s  a  v e r y  good  r e a s o n  f o r  n o t  g i v i n g  t o  e a c h  sp o u se  t h e  same 
r i g h t s  i n  t h e  p a y i n  p r o p e r t y  o f  t h e  o t h e r  a s  a r e  g i v e n  o n  
a f i r s t  m a r r i a g e 11. ( 9 9 )*
T h i s  d i s t i n c t i o n  a p p e a r s  t o  h a v e  b e e n  o v e r l o o k e d  o r  
d i s r e g a r d e d  i n  r e c e n t  c a s e s  ( 1 0 0 ) i n  w h ic h  t h e  c o u r t  h ad  t o  
c o n s i d e r  t h e  r e s p e c t i v e  i n t e r e s t s  o f  t h e  p a r t i e s  i n  t h e  p r o p e r t y  
o f  t h e  m a r r i a g e  w here  a  h u s b a n d  h a d  two w i v e s .  I n  t h e s e  
c a s e s  M_g._ Po N y u n 1 s c a s e  (1 0 1 )  ( s o  f a r  a s  t h e  p o i n t  now u n d e r  
c o n s i d e r a t i o n  i s  c o n c e r n e d )  was f o l l o w e d ,  an d  i t  was a s su m e d ,
( 9 7 ) G . T .P .V .  C h e t t y  v .  Mg. Tha H l a i n g ,  ( 1 9 2 ? ) ,  3 R a n .  322 
T f . b T )  a t  3>+3.
( 9 8 )  Naa Tun Saw v .  Nea K an .  C i9. l l )  \  B . L . J .
( 9 9 )  v .  Mg.. Tha H l a i n g , ( 1 9 2 ? )  3 R a n .  322(&j
( 1 0 0 )  v .  2ta_£jj» (1 9 3 d )  I 1)- R a n .  6 9 7 ; 
fiasLfilfiJMan v .  MaJtom, (19375 R a n .  hio.
(1 0 1 )  (1 9 2 5 )  3 R a n .  1 6 0 .
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f o r  t h e  p u r p o s e  o f  a s c e r t a i n i n g  t h e  s e c o n d  w i f e 1s s h a r e ,  t h a t  
she h a d  a  v e s t e d  i n t e r e s t  i n  p r o p e r t y  a c q u i r e d  by  t h e  h u s b a n d  
d u r i n g  t h e  f i r s t  c o v e r t u r e ,  t h a t  i s  t o  s a y  i n  p a y i n  b r o u g h t  
by h im  t o  t h e  s e c o n d  m a r r i a g e .
I n  Mg. S a n  B m .n t  v .  ] ^ $ h a n _ S a . i n  ( 1 0 2 ) ,  Ba U, C . J .  s a i d  
t h a t ,  i n  r e l y i n g  on  t h e  a b s e n c e  o f  i n t e r e s t s  o f  i x i s t i n g  
c h i l d r e n ,  t o  j u s t i f y  t h e  d i s t i n c t i o n  o f  t h e  •payin i n  t h e  
p r o p e r t y  o f  t h e  m a r r i a g e  o f  a  fv i r g i n  c o u p l e 1, and  i t s  
e x c l u s i o n  i n  t h e  c a s e  o f  a p r e v i o u s l y  m a r r i e d  c o u p l e ,  G a r r  J .  
h a d  gone e n t i r e l y  w rong ,  and  h a d  o v e r l o o k e d ,  i n  t h e  l a t t e r  
c a s e ,  t h e  r i g h t s  o f  c h i l d r e n  o f  a  p r e v i o u s  m a r r i a g e  ( 1 0 3 )*
He f u r t h e r  s a i d  (1 0 liO, ”I f  a n  ajjo&aunggjd, who h a s  c h i l d r e n  
by h i s  p r e v i o u s  m a r r i a g e  m a r r i e s  a  s p i n s t e r  t h e n  h i s  c h i l d r e n  
a c q u i r e  a v e s t e d  r i g h t  i n  t h e  p r o p e r t y  a c q u i r e d  by t h e i r  
f a t h e r  and  d e c e a s e d  m o th e r  on  t h e  r e - m a r r i a g e  o f  t h e i r  
f a t h e r .  T h e r e f o r e  t h e i r  s h a r e  w i l l  n o t  be subg iec t  t o  
p a r t i t i o n  o n  t h e  d i v i s i o n  o f  t h e  a t e t p a  p r o p e r t y  b e t w e e n  
t h e i r  f a t h e r  an d  h i s  w i f e ,  t h e i r  s t e p m o t h e r ,  o n  d i v r o c e  by 
m u t u a l  c o n s e n t .  I f  t h e  e i n d a u n g g y i  h a s  no c h i l d r e n  by h i s  
p r e v i o u s  m a r r i a g e  t h e n  t h e  whole  o f  h i s  a t e t n a  p r o p e r t y  w i l l  
be s u b j e c t  t o  p a r t i t i o n .  The same r u l e  a p p l i e s  i n  t h e  c a s e  
o f  an  e i n d a u n g g y i  m a r r y i n g  a b a c h e l o r . ”
(102) (19^8) B.L.R. 1.
(103) Chari J .  i n  C . T . P . V .  Chatty F i r m  v .  Mg. Tha Hla ing . (1925)^  w /  *  miii i i i ■ m mu.w w u  illiii miw  »niMnpi. iiM  r^ . inTTnn^ nii* . mannm >»!■<■ wi.n-rnm fim iT .iii. ■■ i . i iuiiW —■* num.nmiinnnniii m n i . w i  ’  r *
3 Ran, 3226.1- 
( 10^ i-) (19^8) B . L . R .  1 at ih.
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I t  was h e l d  t h a t  on  d i v o r c e  by  m u t u a l  c o n s e n t  b e t w e e n  a
Burm ese  B u d d h i s t  c o u p l e ? one  o f  whom h ad  b e e n  p r e v i o u s l y  
m a r r i e d  an d  t h e  o t h e r  h a d  n o t  b e e n  so m a r r i e d , t h e  a t e t n a
p r o p e r t y  o f  t h e  p a r t y  p r e v i o u s l y  m a r r i e d  s h o u l d  be d i v i d e d  on
t h e  p r i n c i p l e  o f  n i s s a y a  an d  n i s s i t a , p r o v i d e d  t h a t  no p r o p e r t y  
h a d  b e e n  a c q u i r e d  by  t h e  c o u p l e  a f t e r  t h e i r  m a r r i a g e ,  a s  t h i s  
i s  e x a c t l y  w h a t  s e c t i o n s  26l  and  262  o f  t h e  D i g e s t ,  vo lum e I I ,  
an d  s e c t i o n  39^ o f  t h e  A t t a s a n k h e p a  s a y .
I t  w ou ld  a p p e a r ,  t h e r e f o r e ,  t h a t  t h e  t r e n d  o f  a u t h o r i t y  
i s  t o  i n c l u d e  jg a y in  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e .
1 0 .  SHARES IN THE PROPERTY OF THE MAfiRIAGE *
H usband  a n d  w i f e  have  e a c h  a  h a l f  s h a r e  i n  t h e  hnanaJezQn 
p r o p e r t y  ( 1 0 ? )  and  1 o r d i n a r y  I s i t a i P K a  ( 1 0 6 )  o f  t h e  m a r r i a g e .
As r e g a r d s  b l e i i e t j ^ J a  by s u c c e s s i o n 1 t h e  p a r t y  t h r o u g h  
w h o m 'su ch  p r o p e r t y  i s  a c q u i r e d  h a s  a t w o t h i r d s  s h a r e  and  t h e  
o t h e r  p a r t y  a o n e t h i r d  s h a r e  t h e r e i n  ( 1 0 7 ) .  “W hether  i t  c a n  
c o r r e c t l y  be s a i d  i n  e v e r y  c a s e  t h a t  t h e  n ay  i n  o f  e i t h e r  p a r t y  
i s  i n c l u d e d  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  I s ,  h o w e v e r ,  
q u e s t i o n a b l e .
When a  h u s b a n d  h a v i n g  two w i v e s  i n h e r i t s  p r o p e r t y  a f t e r  
t h e  s e c o n d  m a r r i a g e  su ch  p r o p e r t y  i s  l e t t e t nwa by s u c c e s s i o n ,
( 1 0 ?) Mg. Po S ein  v. Ma Pwa, (1897)? P*J* ^03?
U Pe v . U Maune Ma.ung Kha. (1932) 10 Ran. 26l (P .O .) .
(106) Ma ICln v . MSjL_E2_Saifl» (1927) 6 Ran. 1 .
S .P .L .S . C h e tty t F i r m  v . Ma Pu, (1 9 3 6 ) I 1* Ran. 691A • - JT   TTTT 1'TTl tr ill    ‘1 T V ~ l' ~T~~ ^  1   * •» „ IIUll.l I II HH» J  ^ + f *(107) G. T. P.YTChe uty Firm v . Mg. lh a  H la ing , (192?) 3 Han. 
322 ( F . B . ) .
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a n d  t h e  h u s b a n d ! s i n t e r e s t  t h e r e i n  i s  t w o - t h i r d s .  The 
i n t e r e s t s  o f  t h e  w i v e s  j o i n t l y  i s  o n e - t h i r d  a n d ,  a s  t h e y  a r e  
o f  e q u a l  s t a t u s ,  e a c h  a c q u i r e s  a v e s t e d  i n t e r e s t  i n  o n e - s i x t h  
( 108) .
S i m i l a r l y  i n  t h e  c a s e  o f  o r d i n a r y  l e t t e t / o w a  a c q u i r e d  by
a  h u s b a n d  w i t h  two w i v e s ,  h i s  i n t e r e s t  t h e r e i n  i s  one h a l f
an d  t h a t  o f  e a c h  o f  h i s  w i v e s  i s  o n e - f o u r t h  ( 1 0 9 ) .
1 1 .  THE EIGHT OF MANAGEMENT.
I t  i s  t r u e  t h a t  t h e  D ham m atha ts  m e n t i o n e d  t h e  h u s b a n d  
a s  t h e  L o rd  o f  h i s  w i f e  ( 1 1 0 ) .  A c c o r d i n g  t o  t h e  t e x t  f r o m  
C i t t a r a ,  a  w i f e  who h a s  no r e s p e c t  f o r  h e r  h u s b a n d  i s  l i a b l e  
t o  be p u n i s h e d ;  i t  f u r t h e r  r e c o g n i z e d  t h a t  t h e  h u s b a n d  i s  
n a t u r a l l y  s u p e r i o r  t o  h i s  w i f e  and  i f  t h e  c o n d u c t  o f  t h e  
h u s b a n d  i s  i r r e p r o c h a b l e ,  h i s  w i f e  s h a l l  o b e y  h im ,  e v e n  
t h o u g h  h e  may be a  h u n t e r  o r  f i s h e r m a n  by  t r a d e  ( 1 1 1 ) .
The D ham m atha ts  ( 1 1 2 ) c l e a r l y  gave t h e  h u s b a n d  u n f e t t e r e d  
c o n t r o l  n o t  o n l y  o v e r  t h e  p r o p e r t y  o f  t h e  w i f e  i n c l u d i n g  t h a t  
a c q u i r e d  by  h e r  p e r s o n a l  s k i l l  and  l a b o u r ,  b u t  a l s o  o v e r  h e r
( 1 0 8 )  C . T . P . V .  Q h e t t y  F i r m  v .  Mg. Tha H l a i n g .  (1 9 2 5 )  3 R a n .  
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(1 0 9 )  S . P . L . S .  C h e t t y a r  F i r m  v .  MaJPu, ( 1 9 3 6 ) I k  R a n .  6 9 7 .
( 1 1 0 )  D i g e s t  I I ,  S e c t i o n  251*
(1 1 1 )  D i g e s t  I I ,  S e c t i o n  2 1 3 .
(1 1 2 )  D i g e s t  I I ,  S e c t i o n  2 5 1 .
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p e r s o n .  The f o l l o w i n g  i l l u s t r a t i o n  i n  H a s i  w i l l  e x p l a i n  t h e  
o l d  s a y i n g  t h a t  t h e  w i f e  i s  i n  t h e  power o f  h e r  h u sb a n d s
”The t e a c h in g s  o f  t h e  Buddha c o n t a i n  t h e  f o l l o w i n g  s t o r y  
w h i c h ys u p p o r t s  t h e  r u l e  o f  t h e  D ham m atha t .  One d a y .  K ing  
Y e s s a n t a r a  g av e  away h i s  Queen Maddi D e v i ,  h a v i n g  a l r e a d y  
g i v e n  away h i s  c h i l d r e n  t h e  day  p r e v i o u s .  She d i d  n o t  show 
t h e  l e a s t  s i g n  o f  a n g e r ,  s o r r o w ,  o r  i n j u r e d  f e e l i n g ,  b u t  w i t h  
a  n a t u r a l  and  s e r e n e  c o u n t e n a n c e  l o o k e d  a t  h e r  l o i t / a n d  
e x p r e s s e d  h e r s e l f  t h u s : -
nMy L o rd  and  K in g  I You h av e  e v e r y  r i g h t  t o  g i v e  ^rj.e 
away t o  w hom soever  y o u  p l e a s e .  The p a r e n t  t o  whom I  am g i v e n  
away may make me a s l a v e ,  o r  s e l l  me t o  a n o t h e r ,  o r  k i l l  me.
I  am y o u r  f i r s t  m a r r i e d  w i f e  and  y o u  h av e  c o m p le t e  c o n t r o l  
o v e r  me, a n d ,  i n  g i v i n g  away y o u r  w i f e ,  o f  whom y o u  h av e  a n  
a b s o l u t e  r i g h t  of* d i s p o s a l ,  I  s h a l l  n o t  i n  any  way be , 
p r o v o k e d .  80 do w i t h  me a s  y o u  p l e a s e . ”
1
A c c o r d i n g  t o  t h e  Manugye, ( 1 1 3 )  she who t a k e s  h e r  j
t
h u s b a n d * s  o r d e r s ,  d i s p u t e s  n o t  h i s  a u t h o r i t y  b u t  c o m p l i e s  w i t h  j
i
h i s  w i s h e s  i s  an  i d e a l  w i f e .  A g a in ,  Manugye ( l i b * ) ,  w h i l e  ;
t r e a t i n g  o f  g i f t s ,  c o n t a i n s  t h e  f o l l o w i n g  p a s s a g e s  I
j
l,I f  t h e  h u s b a n d ,  w i t h o u t  t h e  k n o w led g e  o f  t h e  w i f e ,  s h a l l  s
i
make a  p r e s e n t  t o  a n o t h e r  o f  a p o r t i o n  o f  t h e  p r o p e r t y  common 
t o  b o t h ,  an d  t h e  r e c e i v e r  be n o t  h i s  l e s s e r *  w i f e  o r  c o n c u b i n e ,
n  «- —y — in n ii Tin mn 1.1 nm w i m JiLii! itn 1 in. m i  1 ■ im i i i w iti.
( 1 1 3 )  Book V, s e c t i o n  1 3 1 .
( l i b - )  Manugye, Book Y I I I ,  s e c t i o n  3 .
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l e t  i t  be k e p t  a s  i t  was g iv e n #  The w i f e  s h a l l  n o t  says ”I t  
i s  t h e  p r o p e r t y  o f  t h e  h u s b a n d  and  w i f e ,  I  d i d  n o t  know o f  t h e
g i f t # ” She s h a l l  n o t  t a k e  i t  b a c k .  "Why i s  t h i s ?  B e c a u s e
t h e  h u s b a n d  i s  L o rd  o f  t h e  w i f e . ”
On t h e  o t h e r  h a n d ,  i n  c a s e  o f  t h e  w i f e  m aking  a  g i f t
w i t h o u t  t h e  k n o w led g e  o f  h e r  h u s b a n d ,  w h e t h e r  i t  be t o  h e r  
p a r a m o u r  o r  n o t ,  she h a s  no r i g h t  t o  c o n f e r  a g i f t  unknown t o  
h e r  h u s b a n d s  i f  t h e  h u s b a n d  s h a l l  t a k e  i t  b a c k ,  l e t  h im  h a v e  
i t .  T h i s  i s  o n l y  s a i d  o f  t h i n g s  e q u a l l y  t h e  p r o p e r t y  o f  
b o t h . ” ( 1 1 5 ) .
H ow ever ,  t h e  c o u r t s  i n  Burma g iv e  r e c o g n i t i o n  t o  t h e  
h u s b a n d f s a b s o l u t e  r i g h t  o f  c o n t r o l  o v e r  t h e  j o i n t  p r o p e r t y  
and  p e r s o n  o f  t h e  w i f e  o n l y  i n  a l i m i t e d  s e n s e .  I n  
Maung Ko v .  Ma_Me ( 1 1 6 ) ,  t h e  S p e c i a l  C o u r t  h e l d  t h a t  so l o n g  
a s  t h e  m a r r i a g e  s u b s i s t s ,  t h e  C o u r t  c a n n o t  d e c r e e  a n  a b s o l u t e  
d o m i n i o n  o v e r  t h e  j o i n t  p r o p e r t y  t o  e i t h e r  h u s b a n d  o r  w i f e ,  
b u t  t h a t  t h e  h u s b a n d  r a t h e r  t h a n  t h e  w i f e  i s  e n t i t l e d  t o  
p o s s e s s i o n  t h e r e o f  i n  t r u s t  f o r  b o t h .  T h i s  p r i n c i p l e  was 
r e c o g n i s e d  i n  Nga Kan 2 a  v .  Mi Le (11<7), w h e r e i n  i t  was h e l d  
t h a t  t h e  w i f e  c o u l d  n o t  c l a i m  e x c l u s i v e  p o s s e s s i o n  o f  any  
p a r t  o f  t h e  j o i n t  p r o p e r t y .
Ma Thu v .  Ma Bu ( 1 1 8 ) ,  F u l t o n ,  J .  e x p l a i n e d  i n  w h a t  
s e n s e  t h e  h u s b a n d  s h o u l d  be r e g a r d e d  a s  t h e  l o r d  o f  h i s  w i f e ,
( 1 1 5 )  Manugye, Volume V I I I ,  . s e c t i o n  3 .
( 1 1 6 ) (187b-) S . J . J 9 .
(1 1 7 )  ( 1 8 8 2 ) S . J .  1 2 6 .
( 1 1 8 ) ( I 89D  S . J .  5 7 8 .
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o b s e r v i n g  i n t e r - a l i a s  11 I t  c a n n o t  be d i s p u t e d  t h a t  i n  many 
i n s t a n c e s ,  t h e  h u s b a n d  m anages  t h e  b u s i n e s s  o f  t h e  f a m i l y  w i t h  
t h e  a s s e n t  o f  h i s  w i f e ,  e x p r e s s  o r  i m p l i e d ,  a n d  w here  t h i s  i s  
t h e  c a s e ,  s a l e s  e f f e c t e d  by  h im  w i l l  b i n d  h e r ,  he  i s  s a i d  
t o  be t h e  l o r d  o f  t h e  w i f e ,  b u t  I  t h i n k  t h i s  o n l y  means t h a t  
she  o u g h t  t o  be g u i d e d  by  h i s  a u t h o r i t y  i n  m a t t e r s  i n  w h ic h  
h i s  c o n d u c t  i s  r e a s o n a b l e  and  p r o p e r .  I t  d o e s  n o t  seem t o  
im p ly  t h a t  h e  i s  a b s o l u t e  m a s t e r  o f  h e r  p r o p e r t y , 11
Hence U Chan  Toon (1 1 9 )  s a i d ,  “No d o u b t  i n  t h e  g e n e r a l  
m anagem ent ,  t h e  c o n t r o l  o f  t h e  h o u s e h o l d  an d  o f  t h e  c h i l d r e n  
and  f a m i l y  p r o p e r t y  w i l l  be v e s t e d  i n  t h e  h u s b a n d ,  b u t  t h i s  
power  may n o t  be e x e r c i s e d  a r b i t a r i l y ,  and  w i t h o u t  c o n s u l t a ­
t i o n  w i t h  t h e ,  w i f e 5 and  t h e  u s a g e  o f  t h e  p e o p l e  a t  t h e  p r e s e n t  ~ 
t i m e  i s  su c h  a s  t o  r e g a r d  t h e  w i f e  a s  a n  e q u a l  p a r t n e r  I n  t h e  -
j
f a m i l y  i n t e r e s t s .  I t  n o t  i n f r e q u e n t l y  h a p p e n s  t h a t  she i s  t h e  j
b r e a d  w i n n e r  o f  I g h e  f a m i l y ,  i n  w h ich  c a s e  h e r  w i s h e s  and  j
o p i n i o n  w i l l  be o f  p a ra m o u n t  i m p o r t a n c e , "  The a c t i o n  o f  K in g  jI "!
W e th a n d a y a ,  who w i t h o u t  h i s  w i f e ' s  c o n s e n t  I s  s a i d  t o  h av e  j
g i v e n  away h i s  p r o p e r t y  and  f i n a l l y  h i s  c h i l d r e n  t o  t h e  i
B r a h m i n s ,  c a n  h a r d l y  now be r e l i e d  a s  a  p r e c e d e n t  I n  s u p p o r t  !
o f  a s a l e  by t h e  h u s b a n d ,  f o r  a  g i f t  f o r  r e l i g i o u s  o r  I
c h a r i t a b l e  p u r p o s e s  an d  a p p e a r s  t o  be g o v e r n e d  by  s p e c i a l  ■;
c o n s i d e r a t i o n s  ( 1 2 0 ) ,  F v en  t h e  h u s b a n d ' s  r i g h t  t o  a s s a u l t  k
(1 1 9 )  P r i n c i p l e s  o f  B u d d h i s t  Law, ^1-^-2,'  < r Mi iiwii nn irpniTi>iriiiTninirw^ ii'ir>~rFTvr r —i ''inimn-T‘-if -—nr — t~n*rr—r r -1 n ‘t ——‘•‘tr'-T frnviH—m f
(1 2 0 )  by F u l t o n  J ,  i n  Ma Thu v ,  Ma B in ( I 89I )  S , J ,  5 7 8 ,
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h i s  w i f e  by way o f  c h a s t i s e m e n t  i s  now r e g a r d e d  a s  o b s o l e t e  
a n d  i t  c a n n o t  be t o l e r a t e d ,  b e c a u s e  i n  t h e  p r e s e n t  s t a t e  o f  
s o c i e t y  t h e  p r o v i s i o n s  o f  t h e  P e n a l  Code w o u ld  p r e v e n t  t h e  
e x e r c i s e  o f  t h i s  r i g h t  ( 1 2 1 ) .  The t e x t  d e a l i n g  w i t h  t h e ‘ 
l o r d s h i p  o f  t h e  h u s b a n d  o v e r  t h e  w i f e  may be an  echo  o f  t h e  
r u l e s  o f  a r c h a i c  H in d u  Law i n  w h ich  t h e  w i f e  o c c u p i e d  a n  
i n f e r i o r  p o s i t i o n  ( 1 2 2 ) .  P o s s i b l y  owing t o  t h e  i n f l u e n c e  o f  
B uddh ism  t h e  w i f e  h a s  a t t a i n e d  a  p o s i t i o n  o f  e q u a l i t y  w i t h  
h e r  h u s b a n d  an d  a c q u i r e d  a c o m p a ra b le  i n t e r e s t  i n  t h e  p r o p e r t y  
o f  t h e  m a r r i a g e  ( 1 2 3 ) .  C e r t a i n l y  t h e  t e x t s  w h ic h  impose on  
t h e  w i f e  b l i n d  s u b m i s s i o n  t o  t h e  a c t s  o f  t h e  h u s b a n d  t o d a y  
a r e  n o t  h o n o u r e d  by o b s e r v a n c e  i n  t h e  C o u r t s  o r  i n  Burm ese  
S o c i e t y .
T h e r e f o r e ,  t h e  s a y i n g  t h a t  t h e  h u s b a n d  i s  l o r d  o f  t h e  
w i f e  i s  t r u e  o n l y  i n  a  l i m i t e d  s e n s e  ( 12k ) , and  where  r e l i g i o u s  
o f f e r i n g s  a r e  c o n c e r n e d ,  h i s  su p rem acy  i s  d i s t i n c t l y  r e c o g n i s e d .  
B u t  i n  so f a r  a s  i n t e r e s t s  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  a r e  
c o n c e r n e d ,  t h e  h u s b a n d  an d  w i f e  seem a l m o s t  o n  t e r m s  o f  
e q u a l i t y .  To h a v e  r e c o u r s e ,  t h e n ,  t o  H in d u  Law f o r  t h e  pur- ,  
p o s e  o f  e s t a b l i s h i n g  t h e  h u s b a n d 1 s pow er  o v e r  t h e  j o i n t
(1 2 1 )  Ha,, Thu v .  Ma^Bu, ( 1 8 9 1 ) S . J .  5 78 .
( 1 2 2 )  M a Jg a in g  v .  M ^ .^bw e . .H p^w ,  (1 9 2 7 )  5 H an .  296 ( F . B . )
( 1 2 3 )  Ma^PaiiiE v .  M ^ B h w e J i p a w ,  (1 9 2 7 )  5 H a n .  296 ( F . B . )  
(1 2 V )  Ma„Thu v .  ( I 89D  S . J .  578.
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p r o p e r t y  w ou ld  be t o  e n d e a v o u r  t o  a r r e s t  t h e  p r o g r e s s  w h ich  
h a s  tb e e n  made i n  Burma t o w a r d s  t h e  e m a n c i p a t i o n  o f  women by  
h a v i n g  r e c o u r s e  t o  a s y s t e m  b a s e d  on  l e s s  l i b e r a l  and  w h o l l y  
i n c o n s i s t e n t  t o  i d e a s  ( 1 2 5 ) .
12# S RIGHTS I B PROPERTY.
Burm ese  B u d d h i s t  Law g i v e s  e x t e n s i v e  r i g h t s  t o  women i n  
r e l a t i o n  t o  o w n e r s h i p  o f  p r o p e r t y .  I t  n o t  o n l y  r e c o g n i z e s  
h e r  s e p a r a t e  p r o p e r t y ,  b u t  a l s o  h e r  v e s t e d  i n t e r e s t  i n  t h e  
p r o p e r t y  b r o u g h t  by h e r  h u s b a n d  t o  t h e  m a r r i a g e ,  o r  a c q u i r e d  
by h im  s i n g l y  o r  j o i n t l y  w i t h  h e r  d u r i n g  c o v e r t u r e .  On t h e  
d e a t h  o f  h e r  h u s b a n d ,  she becomes t h e  p r i n c i p a l  h e i r  an d  
i n h e r i t s  t h e  e n t i r e  e s t a t e  s u b j e c t  o n l y  t o  t h e  c l a i m  t o  
one q u a r t e r  s h a r e  by  t h e  p r i v i l e g e d  c h i l d  known a s  th e  
o r a s a  ( 1 2 6 ) .  Thus n o t h i n g  c o m p a r a b le  t o  t h e  common i n t e r e s t s  
o f  h u s b a n d  an d  w i f e  i s  known e i t h e r  i n  H in d u  o r  Mohammedan 
Law. B e f o r e  t h e  r e c e n t  e n a c t m e n t  o f  t h e  H in d u  C ode ,  H in d u  
w i v e s  h a d  t h e i r  s t r i d h a n a , . b u t ,  f o r  t h e  m o s t  p a r t  t h e i r  
r i g h t s  were  r e s t r i c t e d  t o  m a i n t e n a n c e  o u t  o f  p r o p e r t y  v e s t e d  
i n  m a l e s 5 Mohamedan w iv e s  f r e q u e n t l y  h a d  p r o p e r t y  o f  t h e i r  
own and  h a d  i n d e f e a s i b l e  r i g h t s  o f  i n h e r i t a n c e  t o  a  p o r t i o n  
o f  t h e  h u s b a n d 1s e s t a t e  ( 1 2 7 ) .
(1 2 5 )  Ma Thu v .  Ma Bu, (1 § 9 1 )  S . J .  578 .
(1 2 6 )  M a S e i n  Ton  & two v .  Ma Son, ( 1 9 1 5 )  8 L .B .R .  501 ( F . B . ) *
( 1 2 7 )  Ma Thu v .  Mq Bu, ( I 89D  S . J .  578.
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I n  a  j o i n t  t e n a n c y ,  o n  t h e  de ,a th  o f  a  c o - o w n e r  h i s  
i n t e r e s t  i n  t h e  e s t a t e ,  p a s s e s  t o  t h e  s u r v i v o r .  B u t  i n  a 
t e n a n c y  i n  common, t h e  c o - o w n e r s  a r e  e n t i t l e d  t o  r e n t s  and 
p r o f i t s  i n  p r o p o r t i o n  t o  t h e i r  i * e s p e c t iv e  s h a r e s ,  and on  
t h e  d e a t h  o f  one o f  th e m ,  h i s  s h a r e  and  i n t e r e s t  i n  t h e  
e s t a t e  p a s s e s  t o  h i s  h e i r s  and  n o t  t o  h i s  s u r v i v i n g  c o - o w n e r s .  
I n  t h a t  t h e  h u s b a n d  a n d  w i f e  u n d e r  Burmese B u d d h i s t  Lai'/ a r e  
now r e g a r d e d  a s  t e n a n t s  i n  common, t h e  s u r v i v i n g  spouse  m us t  
o b t a i n  a  S u c c e s s i o n  C e r t i f i c a t e  o r  l e t t e r s  o f  A d m i n i s t r a t i o n  
i n  r e s p e c t  o f  t h e  d e c e a s e d ' s  e s t a t e  b e f o r e  a d e c r e e  c a n  be 
g r a n t e d  i n  r e s p e c t  o f  a  d e b t  due t o  t h e  d e c e a s e d  ( 1 2 8 ) .
B o t h  t h e  h u s b a n d  and  t h e  w i f e  h a v e  d u r i n g  t h e  c o n t i n u a n c e  
o f  t h e  m a r r i a g e  a n  i n t e r e s t  ( n o t n e c e s s a r i l y  t h e  same) i n  t h e  
p r o p e r t y  o f  t h e  m a r r i a g e  ( 1 2 9 ) -  Such p r o p e r t y  i s  h e l d  by t h e  
h u s b a n d  an d  w i f e  a s  t e n a n t s  i n  common an d  n o t  a s  j o i n t  t e n a n t s ,  
and  d u r i n g  t h e  s u b s i s t e n c e  o f  t h e  m a r r i a g e  e a c h  h a s  a  v e s t e d  
r i g h t  t o  h i s  o r  h e r  s h a r e  t h e r e i n  ( 1 3 0 ) .
The common o w n e r s h ip  by t h e  h u s b a n d  a n d  w i f e  o f  t h e  
p r o p e r t y  o f  t h e  m a r r i a g e  i s  a  c h a r a c t e r i s t i c  f e a t u r e  o f  t h e  l a w  
r e l a t i n g  t o  B urm ese  B u d d h i s t s .  I t  may h a v e  h a d  i t s  o r i g i n  i n  
t h e  f a c t  t h a t  among th e  Burmese t h e  h u s b a n d  and  w i f e  o r d i n a r i l y  
manage t h e i r  c o n c e r n s  t o g e t h e r ^  and  i t  i s  n o t  u n u s u a l  t o  f i n d
( 1 2 8 )  Mg. Po I i twa v .  Ma Ngwe Z i n , (1 9 3 7 )  R a n .  3 9 6 .
( 1 2 9 )  O.H. Mootham, "Barmg.se B u d d h i s t  Law 2 " .
( 1 3 0 )  I _ . J - I . B j , j n i e t j ^ r _ J i £ m  v .  , (1 9 3 1 )  9 Ban 52h.
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t h a t  t h e  w i f e  o f t e n  t a k e s  a  more a c t i v e  p a r t  i n  b u s i n e s s  t h a n  
t h e  h u s b a n d ,  and  t h a t  e v e n  when t h e i r  p r o f i t s  a r i s e  f ro m  t h e  
s e p a r a t e  p r o p e r t y  o r  f ro m  t h e  s e p a r a t e  b u s i n e s s  o r  t r a d e  o f  
t h e  h u s b a n d ,  t h e  w i f e  i s  i n  c h a rg e  o f  t h e  p r o p e r t y  (1 3 1 )*  A 
p o s s i b l e  r e m o t e r  o r i g i n  o f  t h i s  i n s t i t u t i o n  i s  a  com prom ise  
b e t w e e n  t h e  p a t r i a r c h a l  l a w  o f  t h e  Burm ese  i n v a d e r s  and  t h e  
m a t r i a r c h a l  l a w  o f  t h e  A u s t r o - A s i a t i c  i n h a b i t a n t s  o f  Burma 
b e f o r e  t h e  Burm ese  i n v a s i o n s .
The n a t u r e  o f  t h e  common i n t e r e s t  o f  t h e  h u s b a n d  and  w i f e  
i n  t h e  p r o p e r t y  o f  m a r r i a g e  h a s  b e e n  t h e  s u b j e c t  o f  a  m arked  
d i f f e r e n c e  o f  j u d i c i a l  o p i n i o n ,  and  a p p e a r s  t o  h av e  b e e n  
m i s u n d e r s t o o d  by t h e  j u d g e s  an d  w r i t e r s  o f  t h e  B r i t i s h  p e r i o d ,  
a s  t h e r e  i s  no c o m p a ra b le  i n s t i t u t i o n  i n  E n g l i s h  Law. P r i o r  
t o  t h e  d e c i s i o n  o f  t h e  P r i v y  C o u n c i l  i n  TJ Pe v .  U Maung Maung 
K h a ? ( 1 3 2 ) on t h e  n a t u r e  and  e x b e n t  o f  t h e  p r o p r i e t a r y  r i g h t s  
o f  t h e  s p o u s e s  a t  Burmese C u s to m a ry  Law, t h e  c u r r e n t  o f  d e c i ­
s i o n s  e n d i n g  w i t h  Ma P a i n g v .  Maung Shwe Hu aw, (1 3 3 )  and 
U Po U v .  Ma Tok Qvi (1 3 ^ )  e n u n c i a t e s  t h e  p r o p o s i t i o n  t h a t  a t  
Burm ese  C u s to m a r y  Law t h e  s p o u s e s  a r e  j o i n t  t e n a n t s ;  w h i l s t
t h e  o t h e r  l i n e  o f  c a s e s  e n d i n g  w i t h  N .A .V .R .  C h e t t y a r x v *  Maung 
Than  Da i n g  ( 1 3 5 )  l a y s  down t h e  p r o p o s i t i o n  a c c e p t e d  by t h e  
P r i v y  C o u n c i l  t h a t  t h e  s p o u s e s  ax*e n o t  j o i n t  t e n a n t s  b u t  
t e n a n t s  i n  common.
( 1 3 1 ) M a.Kvin  v .  Ma S a u n a , (187>+) S . J .  27
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I 1*. THE DOCTRINE OF PARTNERSHIP.
The a r g u m e n t s  i n  f a v o u r  o f  t h e  j o i n t  t e n a n c y  s y s t e m  
p r e m i s e  t h a t  a t  Burm ese  C u s to m a ry  Law, t h e  h u s b a n d  an d  w i f e  
ai"e, i n  r e s p e c t  o f  p r o p e r t y  t o  w h ich  e i t h e r  o r  b o t h  c a n  l a y  a 
c l a i m ,  i n  t h e  p o s i t i o n  o f  p a r t n e r s ,  i n  a  p a r t n e r s h i p  w h ich  c a n  
be d i s s o l v e d  o n l y  on  d e a t h  o f  e i t h e r  o r  by d i v o r c e .  The t h e o r y  
t h a t  a  B urm ese  B u d d h i s t  h u s b a n d  and  w i f e  a r e  p a r t n e r s  was 
f i r s t  c o n c e i v e d  i n  Maung Ko v .  Ma. Me. ( I 3 6 ) ,  w here  i t  was 
h e l d  t h a t  n e i t h e r  h u s b a n d  n o r  w i f e  was e n t i t l e d  t o  d o m in i o n  
o v e r  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  d u r i n g  i t s  s u b s i s t e n c e .
The C o u r t  d e c r e e d  t h e  h u s b a n d 1s c l a i m  f o r  p o s s e s s i o n  a s  a g a i n s t  
h i s  w i f e ,  b u t  t h e  h u s b a n d  was t o  h o l d  t h e  p r o p e r t y  i n  t r u s t  
f o r  b o t h .  T h a t  d e c i s i o n ,  i t  i s  s u b m i t t e d ,  i n d i r e c t l y  a s s e r t e d  
t h e  t h e o r y  o f  p a r t n e r s h i p  b e t w e e n  t h e  p a r t i e s  t o  a  B u d d h i s t  
m a r r i a g e .  Some e i g h t  y e a r s  l a t e r ,  S i r  J o h n  J a r d i n e  s a i d  ( 1 3 7 ) ;  
**With r e s p e c t  t o  t h e  m anagem ent and a c q u i s i t i o n  o f  p r o p e r t y ,  
t h e  B u d d h i s t  Law w h i l e  d i s t i n c t l y  r e c o g n i s i n g  t h e  s t a t u s ,  
t r e a t s  t h e  h u s b a n d  and  w i f e  a s  i f  t h e y  w ere  p a r t n e r s  i n  t h e  
p r o f i t s ,  u n l e s s  p e r h a p s  t h e  woman l i v e s  an d  h a s  a n  e s t a b l i s h ­
m ent  s e p a r a t e  f r o m  h e r  h u s b a n d  and  t a k e s  no s h a r e  e i t h e r  i n  
t h e  m anagem ent  o f  h i s  b u s i n e s s  o r  i n  h i s  h o u s e h o l d  a f f a r i s .*1 
He t h e n  gave e x p r e s s  r e c o g n i t i o n  t o  t h e  p a r t n e r s h i p  t h e o r y  i n  
H la  Aung v .  Ma E ( 1 3 8 ) w h e r e i n  he  o b s e r v e d  i n  u n m i s t a k a b l e
. r n  i»» .T iH iiw ii.* ir.»n  inTiTTDnrmmp.n. huh  ^ r r w ii  m  i ■ h i iU 'i i i  i iy m  1 r
( 1 3 6 ) ( 18 7*0 S . J .  1 9 .
( 1 3 7 )  No t e s  o n  . . ^ . . I n c i d e n t s o f  Marriage, N o t e s  1, para. 37*
(1 3 8 )  ( I 8 8 3 ) S . J .  219 a t  220,
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t e r m s :  "The B u d d h i s t  Law f a v o u r s  t h e  e q u a l i t y  o f  t h e  s e x e s
and  i n  many ways t r e a t s  m a r r i a g e  a s  c r e a t i n g  a  p a r t n e r s h i p  
i n  g o o d s . ' 1 T h i s  v i e w  was a c c e p t e d  by t h e  c h i e f  c o u r t  o f  
l o w e r  Burma i n  M aungTwe and  t h r e e  v .  Ramen Che t t y  ( 1 3 9 ) .npu fi i i  ■■ m a n  ■ ii i ■ n iiwi in  w rrrm  11 ■ i m i j  h i i  n i m i m i . r m m  n i m i > n  a im  i  i m  .  i m    m i  i      V  9
I n  U p p er  Burma, t h e  t h e o r y  o f  p a r t n e r s h i p  was u p h e l d  i n  
Ma. Me v .  M&mig.,,, Gy i ,  (l*fO) and  U Guna v .  U. Kyaw Gaung. ( 1 ^ 1 ) .  
I t  i s  r e  s p e c t f  u l l y  s u b m i t t e d  t h a t ,  a s  o b s e r v e d  by U E Maung 
( i t e ) ,  t h e  d e c i s i o n  i n  t h e  f o r m e r  c a s e  was s e l f - c o n t r a d i c t o r y  
i n  t h a t  i t  r e c o g n i s e d  t h e  c r e d i t o r ' s  r i g h t  t o  a t t a c h  and  s e l l  
t h e  h u s b a n d ' s  s h a r e  and  i n t e r e s t  i n  t h e  j o i n t  p r o p e r t y  b e f o r e
t h e  p a r t n e r s h i p  was d i s s o l v e d  by d e a t h  o r  d i v r o c e .  I n  t h e
l a t t e r  c a s e ,  B u r g e s s ,  J . C . ,  f o r  t h e  f i r s t  t im e  f o r m u l a t e d  t h e
t h e o r y  o f  t e n a n c y  i n  common w i t h o u t  a b a n d o n in g  t h e  t h e o r y  o f
p a r t n e r s h i p .  I n f l u e n c e d  no d o u b t  by t h e s e  p ro n o u n c e m e n t s  
and  d e c i s i o n s ,  t h e  P r i v y  C o u n c i l  i n  Ma Thaung  v .  Ma Than ( 1 ^ 3 )  
s t a t e d ,  " I t  i s  t o  be n o t e d  t h a t  i n  t h e  B urm ese  s o c i a l  and  
l e g a l  s y s t e m ,  t h e  w i f e  i s  t o  a l l  i n t e n t s  and  p u r p o s e s ,  a 
p a r t n e r . "
The d e c i s i o n  o f  t h e  F u l l  B ench  o f  t h e  C h i e f  C o u r t  o f  
Lower  Burma i n  Ma ShwdU v .  MaJ£yu ( 1V+) i s  g e n e r a l l y  c i t e d  a s
Iin ^ ni in iim  II!■! i   I l l     ■■ n i ■ < I n i>*«mis*a».MP*<ninnwinrnii»^imiyTW !antMtniB*JW fa.« w —»mi* y  u rn , h h h . u ^ ih ^  i
( 1 3 9 )  ( 1 8 9 9 )  I . L . B . R .  I I .
( lUO) ( 1 8 9 2 - 9 6 )  I I  U .B .H .  !+5.
(1^-1) ( 1 8 9 2 - 9 6 )  I I  U .B .R .  20*+.
( l k 2 ) B urm ese  B u d d h i s t  Law, *+9*
( 1 ^ 3 )  ( 1 9 2 3 ) 5 R a n .  175 a t  1 7 8 ^ 6 ),
( l ¥ + )  (1 9 0 5 )  H I  L .B .R .  66 ( F . B . ) .
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n e g a t i v i n g  t h e  p r o p o s i t i o n  t h a t  a t  Burmese B u d d h i s t  Law t h e  
h u s b a n d  an d  t h e  w i f e  a r e  p a r t n e r s *  The F u l l  B e n ch  l a i d  down 
t h a t  t h e  h u s b a n d  may l a w f u l l y  a l i e n a t e  h i s  s h a r e  and  i n t e r e s t  
i n  t h e  j o i n t  p r o p e r t y  o f  t h e  m a r r i a g e ,  w i t h o u t  h i s  w i f e 1s 
c o n s e n t  a n d  d u r i n g  t h e  c o v e r t u r e ,  t h e r e b y  o v e r - r u l i n g  t h e  
d e c i s i o n  i n  Mmng..-Weijk v .  Maung__ghm.£u ( 1 ^ 5 )  t o  t h e  c o n t r a r y .  
Such  a  d e c i s i o n ,  n e c e s s a r i l y  n e g a t i v e s  a  j o i n t  t e n a n c y ,  r e s u l t ­
a n t  o n  a  p a r t n e r s h i p  i n d i s s o l u b l e  e x c e p t  by d e a t h  o r  o n  
d i v o r c e *
The r u l e  t h u s  l a i d  down i n  Ma Shwe U v* Maaag.. Kyu (1^-6) 
was f o l l o w e d  w i t h o u t  q u e s t i o n  f o r  o v e r  t w e n t y  y e a r s ^  b u t  i n  
I 9 2 7 , a  F u l l  B en ch  o f  t h e  H ig h  C o u r t  o v e r r u l e d  i t  i n  Ma .P a i n g  v .  
Maung Shwe Hpa,w and  e i g h t  o t h e r s  (l*+7) an d  d e f i n i t e l y  f o r m u l a t e d ,  
t h e  d o c t r i n e  o f  p a r t n e r s h i p  a s  e x t e n d i n g  t o  Burm ese  B u d d h i s t  
h u s b a n d  an d  w ife *  The F u l l  B ench  d i s c u s s e d  a l l  a v a i l a b l e  
a u t h o r i t i e s  t o u c h i n g  t h e  p o i n t  and  h e l d  a s  f o l l o w s  
(1.) T h a t  a t  Burm ese  B u d d h i s t  Law, i n  r e s p e c t  o f  t h e  p r o p e r t y  
o f  t h e  m a r r i a g e  w h e t h e r  t h a t  p r o p e r t y  be t h e  p a y i n  p r o p e r t y  o f  
e i t h e r  p a r t y  o r  le t te / l rp w a  p r o p e r t y  o f  t h e  m a r r i a g e ,  a  Burmese 
B u d d h i s t  h u s b a n d  and  w i f e  a r e  p a r t n e r s  a n d  a l l  t h e  p r o p e r t y  o f  
t h e  m a r r i a g e ,  w h e t h e r  pay  i n  o r  l e t t e t p w a  i s  p a r t n e r s h i p  p r o p e r ty *
( 1 ^ 5 )  (1 9 0 2 )  I  L .B .R .  18^*
( 1 ^ 6 )  ( 1 9 0 5 )  I I I  L .B .R .  66 (F .B * )*
( I V 7 ) (1 9 2 7 )  5 R a n .  296iF.60*
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( 2 )  T h a t  t h e  p a r t n e r s h i p  b e t w e e n  h u s b a n d  a n d  w i f e  i s  d i s s o l v e d  
o n l y  by d e a t h  o r  d i v o r c e  and  n e i t h e r  p a r t n e r  i s  e n t i t l e d  t o  
s e p a r a t e  p o s s e s s i o n  o f  any  s h a r e  o f  t h e  p a r t n e r s h i p  p r o p e r t y
o r  o f  t h e  p r o f i t s  o f  t h e  p a r t n e r s h i p  u n t i l  t h e  p a r t n e r s h i p  
i s  d i s s o l v e d  by  t h e  d e a t h  o f  one p a r t n e r  o r  by d i v o r c e #
( 3 ) T h a t  w h ere  t h e  i n t e r e s t  o f  a  h u s b a n d  i n  p r o p e r t y  w h ic h  
was e i t h e r  r a v i n  b r o u g h t  by h im  t o  t h e  m a r r i a g e  o r  was j o i n t l y  
a c q u i r e d  l e t t e t p w a # i s  d u r i n g  t h e  s u b s i s t e n c e  o f  t h e  m a r r i a g e ,  
s o l d  i n  e x e c u t i o n  o f  a  d e c r e e  a g a i n s t  h im  f o r  a  d e b t  i n c u r r e d  ; 
by h im  i n  a b u s i n e s s  c a r r i e d  o n  by h im  w h i l e  he was l i v i n g  
w i t h  t h e  w i f e ,  t h e  b u y e r  o f  t h a t  i n t e r e s t  d o e s  n o t  a c q u i r e
t h e  r i g h t  t o  h a v e  t h e  p r o p e r t y  p a r t i t i o n e d  a n d  t o  o b t a i n  p o s ­
s e s s i o n  o f  p a r t  o f  t h e  p r o p e r t y  a s  r e p r e s e n t i n g  t h e  h u s b a n d ' s  
i n t e r e s t  i n  i t .
(*+) T h a t  e i t h e r  h u s b a n d  o r  w i f e  o r  b o t h  may r e p r e s e n t  t h e  
p a r t n e r s h i p  i n  d e a l i n g  w i t h  t h e  t h i r d  p e r s o n  a n d  t h a t  a  p r e ­
s u m p t i o n  o r d i n a r i l y  a r i s e s  t h a t  d e b t s  c o n t r a c t e d  by e i t h e r  
p a r t y  b i n d  t h e  p a r t n e r s h i p  an d  a r e  r e c o v e r a b l e  o u t  o f  t h e  
p a r t n e r s h i p  p r o p e r t y 5 and
( 5 )  T h a t  t h e r e  i s  a p r e s u m p t i o n  t h a t  a  s u i t  b r o u g h t  a g a i n s t  
e i t h e r  o f  t h e  p a r t n e r s h i p ,  an d  t h a t  i n  s u c h  a s u i t ,  a p a r t n e r  
who i s  n o t  j o i n e d  a s  a  p a r t y  t o  t h e  s u i t  i s  r e p r e s e n t e d  by  t h e  
p a r t n e r  who i s  j o i n e d  a s  a p a r t y  and  a d e c r e e  a g a i n s t  e i t h e r  
p a r t n e r  c a n  o r d i n a r i l y  be e x e c u t e d  a g a i n s t  any  p a r t n e r s h i p  
p r o p e r t y ,  p r o v i d e d  th e  d e c r e e  was o b t a i n e d  a g a i n s t  t h a t  s p o u s e  
a s  r e p r e s e n t i n g  t h e  p a r t n e r s h i p .
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T h i s  d e c i s i o n  l e f t  a  c r e d i t o r  o f  an  a h t e - n u p t i a l  d e b t  
w i t h o u t  any  rem ed y  d u r i n g  t h e  s u b s i s t e n c e  o f  t h e  m a r r i a g e *
He c o u l d  n o t  d e a l  w i t h  a m a r r i e d  Burman u n l e s s  he  was c e r t a i n  
t h a t  t h e  w i f e  w o u ld  be h e l d  t o  be p a r t y  t o  t h e  c o n t r a c t .  I t s  
c o r r e c t n e s s  was t h e r e f o r e 5 d o u b t e d  by P r a t t  an d  O t t e r  J J .  i n  
U Po U v .  Ma_JTok„„Gyi (l*+8 ) .  I n  t h a t  c a s e  t h e  s u p e r i o r  w i f e  
s o u g h t  a  d e c l a r a t i o n  t h a t  d e e d s  o f  g i f t  by t h e  h u s b a n d  o f  p a r t  
o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  t o  a  l e s s e r  w i f e  was v o id s  
t h e  b e n c h  b e f o r e  whom t h e  c a s e  came 011 a p p e a l ,  p o i n t e d  o u t  
t h a t  i n  Ma__PaingJ.s c a s e  ( s u p . )  MaJ3hwgJ2 v .  jM%J£}L!A (1 ^ 9 )  > 
w h ic h  w o u ld  s u p p o r t  t h e  a l i e n a t i o n  t o  t h e  e x t e n t  o f  t h e  h u s b a n d ’s 
i n t e r e s t ,  h a d  n o t  b e e n  e x p r e s s l y  o v e r r u l e d .  N e v e r t h e l e s s ,  i t  
w o u ld  seem t o  f o l l o w  f ro m  t h e  2nd and  3 r d  p r o p o s i t i o n s  i n
o
Ma... P a f n g f s  c a s e  s e t  o u t  a b o v e ,  t h a t  t h e  g i f t s  were  i n o p e r a t i v e  
w h i l e  t h e  m a r r i a g e  s u b s i s t e d .  I n  t h e  o r d e r  o f  r e f e r e n c e  t o  a 
F u l l  B e n c h ,  P r a t t ,  J . , s a i d ,  11 A l th o u g h  t h e  p a i ' t i e s  t o  a 
m a r r i a g e  a r e  p a r t n e r s ,  i t  i s  o b v i o u s  t h a t  t h e  p a r t n e r s h i p  c a n  
o n l y  be a p p l i e d  w i t h  l i m i t a t i o n s . ” B u t  t h e  l e a r n e d  J u d g e s  who 
d e c i d e d  t h e  r e f e r e n c e  were u n a b l e  t o  d e p a r t  f ro m  t h e  v i e w s  
e x p r e s s e d  i n  Ma P a i n g 1s c a s e  an d  t h e y  r e - a f f i r m e d  t h e  t h e o r y  o f  
p a r t n e r s h i p  by h o l d i n g  t h a t  a  d e e d  o r  g i f t  e x e c u t e d  by a 
B u d d h i s t  h u s b a n d  w i t h o u t  h i s  w i f e ’ s c o n s e n t  o f  p a r t  o f  t h e  
j o i n t  p r o p e r t y  o f  t h e  m a r r i a g e  was w h o l l y  v o i d  and  co n v e y ed  no
( 1 ^ 8 )  (1 9 2 9 )  7 R an .  3 7>+ a t  377 ( F . B . ) .
( 1 ^ 9 )  ( 1 9 0 5 )  3 L . B . R .  6 6 (F .y ,
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t i t l e  t o  t h e  d o n ee  i n  r e s p e c t  o f  t h e  p r o p e r t y  w h ich  i t  p u r p o r t e d  
t o  convey*
15* TENANCY IN COMMON.
F o u r  y e a r s  l a t e r ,  i n  N.A.V . R . Che_tty a r  F i r m  v .  Mating Than  
D a in g t ( 1 5 0 ) ,  Das, J . ,  b e f o r e  whom t h e  e a s e  was a r g u e d  on  s e c o n d  
a p p e a l  a g a i n  d o u b t e d  t h e  c o r r e c t n e s s  o f  t h e  d e c i s i o n  i n  
Ma F a i n g 1s c a s e  (1 5 1 )  and  r e f e r r e d  f o r  t h e  d e c i s i o n  by  a  F u l l  
Bench  w h e t h e r  t h e  j o i n t  p r o p e r t y  a c q u i r e d  by  t h e  h u s b a n d  and  
w i f e ,  p o s s i b l y  o u t  o f  t h e  p r o p e r t y  b r o u g h t  t o  t h e  m a r r i a g e  
by t h e  c o u p l e  i s  l i a b l e  t o  pay  t h e  d e b t  c o n t r a c t e d  by  e i t h e r  
o f  th em  b e f o r e  t h e  m a r r i a g e *  A t  t h e  h e a r i n g  o f  t h e  r e f e r e n c e ,  
t h e  F u l l  B e n c h  ( P a g e ,  C . J . ,  Das and Mating B a ,  J J . ) ,  b e i n g  i n  
d o u b t  w h e t h e r  M a^P a in g is ,  c a s e  was r i g h t l y  d e c i d e d ,  p ro p o u n d e d  
f o r  d e t e r m i n a t i o n  by  a  s p e c i a l  B ench  i n t e r a l i a  w h e t h e r  t h e  
p r i n c i p l e s  o f  l a w  e n u n c i a t e d  i n  tlW: c a s e  a r e  c o r r e c t .  The 
d e c i s i o n  i n  Ma P a i n g f s  c a s e  was. o v e r - r u l e d *  P a g e ,  C .J*  a p p r o v e d  
t h e  d&cfe&LlMi o f  U May Dung (1 5 2 )  t h a t  ^bhe c o n c e p t i o n  o f  a 
r e l a t i o n s h i p  a k i n  t o  t h a t  o f  t r a d i n g  p a r t n e r s  d o e s  n o t  a p p e a r  
an y w h ere  i n  t h e  t e x t s  o r  i n  t h e  g e n e r a l  l i t e r a t u r e  o f  t h e  *
c o u n t r y ,  an d  p u s h e d  t o o  f a r ,  may l e a d  t o  c o m p l i c a t i o n s  u n d re a m t  ; 
o f  by  th e  o l d e r  j u r i s t s ,  and  a f t e r  d i s c u s s i n g  a l l  p r e v i o u s  ;
a u t h o r i t i e s  o n  t h e  p o i n t ,  o b s e r v e d  t h a t  Ma P a i n g 1s c a s e  l a i d
(1 5 0 )  (1 9 3 1 )  9 R an .
( 1 5 1 )  (1 9 2 7 )  5 R a n .  2 9 6 if-»
(1 ^ 2 )  II May Dung, L e a d i n g G as e s  on  Budd h i s t  h a w; 52
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down p r o p o s i t i o n s  o f  l a w  w h ic h  c o u l d  n o t  be j u s t i f i e d  u n d e r  t h e  
Dham^fratha 'ts  a n d  w h ic h  r a n  c o u n t e r  t o  a  c a n s u s  c u r i a e  i n  U pper  
and  Lower Burma o f  n e a r l y  h a l f  a c e n t u r y .  P a g e ,  C * J .  i n  
t h e  c o u r s e  o f  h i s  ju d g e m e n t  p o i n t e d  o u t  t h a t :  (1 5 3 )
nBurman B u d d h i s t s  w ere  i n  t h e  h a b i t  o f  c o n t r a c t i n g  
m a r r i a g e s  c e n t u r i e s  b e f o r e  t h e  l a w  o f  p a r t n e r s h i p  was i n  
e x i s t e n c e  o r  c o n t e m p l a t i o n ,  an d  t h e r e  i s  no t e x t  r e l a t i n g  t o  
t h e  c u s t o m a r y  l a w  o f  Burman B u d d h i s t s  t h a t  c o u l d  be c i t e d  t o  
g i v e  c o l o u r  t o  t h e  n o t i o n  t h a t  a  Burm ese  B u d d h i s t  m a r r i a g e  i s  
a n a l o g o u s  t o ,  i f  n o t  i d e n t i c a l  w i t h ,  a n  o r d i n a r y  b u s i n e s s  
p a r t n e r s h i p *  The d o c t r i n e  a p p e a r s  t o  h a v e  b e e n  e v o l v e d  by  t h e  
c o u r t s  a s  p r o v i d i n g  a  way o f  e s c a p e  f ro m  i m p a s s e  t o  w h ic h  i t  
was t h o u g h t  t h a t  a r i g i d  a d h e r e n c e  t o  t h e  c u s t o m a r y  l a w  t h a t  
g o v e r n e d  a  B urm ese  B u d d h i s t  m a r r i a g e  w o u ld  n e c e s s a r i l y  l e a d * 11 
The l e a r n e d  C h i e f  J u s t i c e  goes  o n ,  l,To c a r r y  on  b u s i n e s s  
t o g e t h e r  i s  one t h i n g ,  t o  l i v e  t o g e t h e r  a s  man and  w i f e  i s  
s o m e th in g  v e r y  d i f f e r e n t *  P a r t n e r s h i p  i s  m e r e l y  a fo rm  o f  
a g e n c y ,  a n d ,  no d o u b t a  Burmese B u d d h i s t  h u s b a n d  and  w i f e  
n o t  i n f r e q u e n t l y  c a r r y  on  a  b u s i n e s s  t o g e t h e r ,  b u t  t o  l a y  down 
t h a t  a  Burmese B u d d h i s t  h u s b a n d  and  w i f e  a r e  m e r e ly  b u s i n e s s  
p a r t n e r s  a s  d e f i n e d  i n  t h e  I n d i a n  C o n t r a c t  A c t  i s  t o  s t a t e  a  
p r o p o s i t i o n  w h ic h  a p p e a r s  t o  me t o  be u n s u s t a i n a b l e  i n  l a w ,  
an d  i n c o r r e c t  i n  f a c t . 1* I n  h o l d i n g  t h a t  t h e  h u s b a n d  an d  w i f e  
i n  a B u d d h i s t  m a r r i a g e  do n o t  h o l d  t h e  p r o p e r t y  a s  j o i n t
( 1 5 3 )  (1 9 3 1 )  9 R a n .  ( F . B . )  a t  53h*
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t e n a n t s  b u t  a s  t e n a n t s  i n  common, t h e  C h i e f  J u s t i c e  r e m a rk e d :  
• T h i s  o b v i o u s l y ,  m ust  be s o ,  f o r  o n  t h e  d e a t h  o f  h u s b a n d  o r  
w i f e ,  t h e  o t h e r  sp o u se  t a k e s  t h e  i n t e r e s t  o f  t h e  d e c e a s e d  
i n  t h e  j o i n t  p r o p e r t y  by i n h e r i t a n c e ,  and  n o t  by  s u r v i v o r s h i p ,  
an d  i t  seems t o  me t h a t  t h e  f a l l a c y  t h a t  u n d e r l i e s  t h e  r e a s o n ­
i n g  up o n  w h ic h  Ma P a i n g 1s was b a s e d ,  i f  I  may v e n t u r e  t o  say  
s o ,  i s  t h a t  i t  l e a v e s  a l t o g e t h e r  o u t  o f  a c c o u n t  t h e  f a c t  t h a t  
t h e  p a r t i e s  p r i o r  t o  t h e  m a r r i a g e  p o s s e s s e d  a n  i n t e r e s t  i n  
t h e  p r o p e r t y  t h a t  t h e y  s e v e r a l l y  b r o u g h t  t o  t h e  m a r r i a g e .  I t  
w i l l  be a d m i t t e d  on  a l l  h a n d s ,  an d  t h e  l e a r n e d  J u d g e s  who 
d e c i d e d  Ma P a i n e ; ! s c a s e  w o u ld  hav e  c o n c e d e d ,  t h a t  t h e  h u s b a n d  
o r  w i f e  o r  b o t h  o f  th e m ,  i f  t h e y  b r o u g h t  p r o p e r t y  t o  t h e  
m a r r i a g e ,  p o s s e s s e d  a  d e f i n i t e  and  v e s t e d  i n t e r e s t  i n  su ch  
p r o p e r t y  a t  t h e  t im e  when t h e  m a r r i a g e  t o o k  p l a c e ;  i t  f o l l o w s  
t h e r e f o r e ,  i f  t h e  l e g a l  p o s i t i o n  o f  p a r t i e s  t o  t h e  m a r r i a g e  
was c o r r e c t l y  s t a t e d  i n  Ma P a i ng *,s c a s e ,  t h a t  on  t h e  m a r r i a g e  
t a k i n g  p l a c e  t h e  p a r t i e s  a u t o m a t i c a l l y  become d i v e s t e d  i n  t o t o  
o f  t h e  d e f i n i t e  v e s t e d  i n t e r e s t  t h a t  up t i l l  t h e  h a p p e n i n g  o f  
t h a t  e v e n t  t h e y  h a d  p o s s e s s e d .  Such a p r o p o s i t i o n  a p p e a r s  t o  
me o p p o s e d  a l i k e  t o  good s e n s e  an d  good  l a w .  1 ( 15*+)
C a r r  J . ,  ( 1 5 5 )  s t a t e s ,  f,I n  p a r t i c u l a r  I  t h i n k  t h a t  t h e  
l e a r n e d  J u d g e s  e r r e d  i n  a t t e m p t i n g  t o  a p p l y  t h e  l a w  o f  p a r t n e r ­
s h i p  t o  t h e  q u e s t i o n .  T h e re  a r e ,  o f  c o u r s e ,  some a n a l o g i e s  
b e t w e e n  a  B urm ese  h u s b a n d  a n d  w i f e  i n  r e l a t i o n  t o  t h e i r
(151+) H. A. V-iR . C h e t t y a r  F i r m  v .  M a u n g . J h a n  D a i n g , (1931) 9 R a n .
5 2 k  & t 5 37 and  538<!F-&)
( 1 5 5 )  Mamg_3aianJlaJ.o,g, ( 1 9 3 1 )  9 R a n .
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p r o p e r t y  a n d  a  c o m m e rc ia l  p a r t n e r s h i p ,  b u t  t h e r e  a r e  a l s o  
many d i f f e r e n c e s ,  and  i t  i s  i n  my o p i n i o n  e n t i r e l y  wrong t o  
make any  a t t e m p t  t o  b r i n g  t h e  f o r m e r  r e l a t i o n s h i p  w i t h i n  t h e  
scope  o f  t h e  l a w  r e l a t i n g  t o  t h e  l a t t e r . * *
W i th  t h e  r e j e c t i o n  o f  t h e  p a r t n e r s h i p  v i e w  o f  m a r r i a g e ,  
t h e  p r o p o s i t i o n  t h a t  t h e  Burmese B u d d h i s t  h u s b a n d  an d  w i f e  
a r e  j o i n t  t e n a n t s  i n  r e s p e c t  o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  
c a n  no l o n g e r  be j u s t i f i e d .  The D h am m ath a ts ,  w h i l e  r e c o g n i s i n g  
common i n t e r e s t s  o f  t h e  s p o u s e s ' i n  t h e  p r o p e r t y  o f  m a r r i a g e ,  
h a v e  n o t h i n g  i n  them u n e q u i v o c a l l y  p o i n t i n g  t o  j o i n t  t e n a n c y  
r a t h e r  t h a n  t o  t e n a n c y  i n  common. The p r o v i s i o n s  o f  Manugye, 
Book V I ,  s e c t i o n  h av e  b e e n  so m e t im es  c i t e d  i n  s u p p o r t  o f  
t h e  v i e w  t h a t  t h e  i n t e r e s t  o f  t h e  s p o u s e s  a r e  j o i n t  an d  i n d i ­
v i s i b l e :  and  i t  h a s  b e e n  s a i d  t h a t  t h e  t e x t  p r o h i b i t s  t h e  
a l i e n a t i o n  by one  o f  t h e  s p o u s e s  w i t h o u t  t h e  c o n s e n t  o f  t h e  
o t h e r .  The t e x t ,  h o w e v e r ,  h a r d l y  s u p p o r t s  t h e  c o n t e n t i o n .
I t  p u r p o r t s  t o  l a y  down r u l e s  a p p l i c a b l e  e q u a l l y  w h e t h e r  t h e  
r e l a t i o n s h i p  i s  t h a t  b e t w e e n  p a r e n t s  and  c h i l d r e n  o r  b e t w e e n  
h u s b a n d  and  w i f e  o r  b e t w e e n  t e a c h e r  and  s c h o l a r  o r  b e t w e e n  
m a s t e r  and  s l a v e s  i f  t h e  h u s b a n d  and  t h e  w i fe ,  a r e  j o i n t  
t e n a n t s ,  i t  f o l l o w s  t h a t  p a r e n t s  and c h i l d r e n ,  t e a c h e r  an d  
s c h o l a r  and  m a s t e r  and  s l a v e  w ould  a l s o  be J o i n t  t e n a n t s  -  a 
r e s u l t  w h ic h  t h e  m ost  a r d e n t  s u p p o r t e r  o f  t h e  j o i n t  t e n a n c y  
v i e w  w ould  r e p u d i a t e .  M o re -o v e r  i t  i s  n o t  c l e a r  w h e t h e r  t h e  
r e s t r a i n t  o n  a l i e n a t i o n  by one o f  t h e  p a r t i e s  i s  t o  o p e r a t e
399*
o n l y  when ' t h e y  a r e  n o t  on  c o r d i a l  t e r m s  b u t  d i s t i n c t  e a c h  
o t h e r * .  On t h e  o t h e r  h a n d ■ Manugye a t  page  2}+0 r e c o g n i s e s  a 
d e f i n i t e  h a l f  s h a r e  i n  t h e  h n a n a z o n  a s  t h a t  o f  t h e  h u s b a n d  
a n d  t h e  o t h e r  h a l f  a s  t h a t  o f  t h e  w i f e .  A c c o r d i n g l y  t h e  s p e ­
c i a l  B ench  r u l e d  t h a t  t h e  h u s b a n d  and  w i f e  i n  a  Burmese 
B u d d h i s t  m a r r i a g e  do n o t  h o l d  p r o p e r t y  a s  j o i n t  t e n a n t s ,  b u t  
a s  t e n a n t s  i n  common, e a c h  o f  th em  h a v i n g  a  v e s t e d  i n t e r e s t  
i n  s u c h  j o i n t  p r o p e r t y .
The s p e c i a l  B en ch  t h e n  p r o c e e d e d  ’t o  l a y  down t h e  f o l l o w ­
i n g  p r o p o s i t i o n s :  ( 1 )  The i n t e r e s t  o f  t h e  ju d g e m e n t  d e b t o r
i n  t h e  j o i n t  p r o p e r t y  o f  a Burm ese  B u d d h i s t  h u s b a n d  and  w i f e  
c a n  be a t t a c h e d  i n  e x e c u t i o n  o f  a d e c r e e  o b t a i n e d  a g a i n s t  one  
o f  t h e  s p o u s e s  i n  r e s p e c t  o f  a n  a n t e - n u p t i a l  d e b t  c o n t r a c t e d  
by  s u c h  s p o u s e  a l o n e  § l i k e w i s e  i n  su c h  c i r c u m s t a n c e s ,  t h e  
s e p a r a t e  p r o p e r t y ,  i f  a n y ,  o f  t h e  j u d g m e n t  d e b t o r  c a n  be 
a t t a c h e d .
( 2 )  A B urm ese  B u d d h i s t  m a r r i a g e  i s  n o t  a n a l o g o u s  t o ,  s t i l l  
l e s s  i d e n t i c a l  w i t h ,  a n  o r d i n a r y  b u s i n e s s  p a r t n e r s h i p .  T h e re  
a r e  no p r e s u m p t i o n s ,  de f a c t o  o r  d e ^ J u r e ,  t h a t  a  Burmese 
B u d d h i s t  c o u p l e ,  l i v i n g  t o g e t h e r ,  a r e  a g e n t s  f o r  e a c h  o t h e r ,
o r  t h a t  t h e  w i f e  i s  deemed t o  c o n s e n t  t o  t h e  a c t s  o f  h e r  h u s b a -  j
|
n d .  I t  i s  a  q u e s t i o n  o f  f a c t  t o  be  d e t e r m i n e d  a c c o r d i n g  t o  ;
t h e  c i r c u m s t a n c e s  o f  e a c h  c a s e 5 ;
( 3 ) T h a t  w here  i t  i s  s o u g h t  t o  e x e c u t e  a  d e c r e e  a g a i n s t  j
t h e  j o i n t  p r o p e r t y  o f  t h e  h u s b a n d  and  w i f e ,  i t  i s  n o t  p e r m i s -  j
s i b l e  t o  e x e c u t e  t h e  d e c r e e  by  a t t a c h m e n t  o f  t h e  i n t e r e s t  i n  !
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t h e  j o i n t  p r o p e r t y  o f  a p a r t y  t o  t h e  m a r r i a g e  u n l e s s  such
p a r t y  h a d  d u l y  b e e n  im p l e a d e d  i n  t h e  s u i t ,  an d  was bound by
t h e  d e c r e e |
(b-) T h a t  t h e  h u s b a n d  an d  w i f e  i n  a Burmese B u d d h i s t  m a r r i a g e  
do n o t  h o l d  t h e  p r o p e r t y  a s  j o i n t  t e n a n t s ,  b u t  a s  t e n a n t s  i n  
common. E ach  o f  them  h a s  a  v e s t e d  i n t e r e s t  i n  su c h  j o i n t  
p r o p e r t y ,  and  s u c h  a n - i n t e r e s t  i s  l i a b l e  t o  a t t a c h m e n t  and  
s a l e  i n  e x e c u t i o n  o f  a  d e c r e e  a g a i n s t  t h e  p e r s o n  e n t i t l e d  t o  
i t ,  and
( 5 )  T h a t  e i t h e r  p a r t y  t o  t h e  m a r r i a g e  i s  c o m p e te n t  t o  a l i e n a t e  
o r  o t h e r w i s e  d i s p o s e  o f  h i s  o r  h e r  own i n t e r e s t  i n  th e  j o i n t  
p r o p e r t y ,  b u t  n e i t h e r  o f  th em  i s  e n t i t l e d  t o  a l i e n a t e  t h e
i n t e r e s t  o f  t h e  o t h e r  w i t h o u t  t h e  c o n s e n t ,  e x p r e s s  o r  i m p l i e d ,
o f  t h a t  p a r t y .
C a r r ,  J . ,  f u r t h e r  was o f  th e  o p i n i o n  t h a t  b o t h  s p o u s e s  
may become l i a b l e  f o r  t h e  a n t e - n u p t i a l  d e b t s  o f  one o n l y  up . 
t o  t h e  v a l u e  o f  t h e  p r o p e r t y  b r o u g h t  t o  t h e  m a r r i a g e  by t h a t  
s p o u s e ,  i f  t h a t  p r o p e r t y  h a s  s i n c e  t h e  m a r r i a g e  b e e n  d i s s i p a t e d  
by  t h e  c o u p l e ,  o r  h a s  become so merged  i n  t h e  j o i n t  e s t a t e  
a s  t o  become i n s e p a r a b l e  f r o m  i t ,  b u t  t h a t  t h e  c r e d i t o r  m us t  
sue b o t h  s p o u s e s  t o  e n f o r c e  s u c h  l i a b i l i t y .
Maung Ba ,  J .  w h i l e  a d m i t t i n g  t h a t  t h e  i n t e r e s t  o f  a 
s p o u s e  i n  h i s  o r  h e r  n a y i n  a n d  t h e  l e t t e t p w a  i s  v e s t e d ,  
m a i n t a i n e d  h i s  v i e w  t h a t  a s  b e t w e e n  t h e m s e l v e s ,  t h e  l a w  t h a t  
n e i t h e r  p a r t y  Iras a  r i g h t  t o  a l i e n a t e  h i s  o r  h e r  i n t e r e s t  i n  
t h e  le ;b te , tp} ia  w i t h o u t  t h e  c o n s e n t ,  e x p r e s s  o r  i m p l i e d ,  o f  t h e
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o t h e r  i s  s t i l l  good l a w .
The d e c i s i o n s  o f  t h e  s p e c i a l  B ench  i n  N. A. V. R . Chet t y a r  
F i r i n g s  c a s e  was w h o l l y  a p p r o v e d  by t h e i r  L o r d s h i p s  o f  t h e  
P r i v y  C o u n c i l  i n  U Pe v .  U Maung Maung ICha ( 1 5 6 ) ;  c o n s e q u e n t l y ,  
t h e  p r i n c i p l e s  e n u n c i a t e d  t h e r e i n  m ust  now be r e g a r d e d  a s  
s e t t l e d  l a w .
1 6 .  POWER OF ALIENATION
I t  h a s  b e e n  s e e n  t h a t ,  i n  a d d i t i o n  t o  t h e  p e r s o n a l  r i g h t s  
and  o b l i g a t i o n s  o f  t h e  s p o u s e s  a r i s i n g  f r o m  t h e  m a r i t a l  
r e l a t i o n ,  t h e r e  i s  a  com munity  o f  i n t e r e s t s  i n  p r o p e r t y  
b e t w e e n  h u s b a n d  and w i f e .  The r i g h t s  o f  one  sp o u s e  o v e r  t h e  
p r o p e r t y  o f  t h e  o t h e r  and o v e r  t h e  j o i n t  p r o p e r t y  a r e  m a t t e r s  
o f  c o m p l e x i t y  w h ic h  h a v e  l e d  t o  c o n f l i c t i n g  j u d i c i a l  d e c i s i o n s ,  
d e t a i l e d  b e l o w .  B u t  t h e r e  c a n  now be no d o u b t  t h a t ,  where  
b o t h  a r e  i n  a g r e e m e n t ,  t h e y  may do w h a t e v e r  t h e y  p l e a s e  w i t h  - 
t h e  p r o p e r t y  o f  t h e  m a r r i a g e .  A l th o u g h  t h i s  a p p e a r s  now t o  be 
a s e l f  e v i d e n t  p r o p o s i t i o n .  I t  was a t  one t im e  c o n t e n d e d  t h a t ,
w here  t h e r e  i s  i s s u e  o f  t h e  m a r r i a g e ,  t h e  p a r e n t s  c a n  n o t  !
!
s e l l ,  m o r tg a g e  o r  g iv e  away t h e i r  p r o p e r t y  w i t h o u t  r e f e r e n c e  I
i
t o  t h e  c h i l d r e n .  I n  o t h e r  w o rd s ,  i t  was s o u g h t  t o  e s t a b l i s h  j 
t h a t  t h e  s p o u s e s  and t h e i r  c h i l d r e n  were  c o p a r c e n e r s ,  and  j o i n t  : 
o w n e r s  o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e .  F o r  t h i s  p u r p o s e ,  
r e l i a n c e  was p l a c e d  on  Book V I ,  s e c t i o n  ^3  o f  t h e  Manugye, ■
w h ic h  b e i n g s : -  1
(1 5 6 )  (1 9 3 2 )  10 R a n .  261 ( P . C . ) .  ■!
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"The teacher has power over the property of the scholar, 
parents over th at of th e ir  children, husbands over that of 
th e ir  wives, and the master over that of h is  s lave . The 
scholar has power over the property of the teacher, children  
over that of th e ir  parents, the wife over that of the husband, 
and the slave over that of the master. 11
For the words,'has power over1, the Burmese has "paing11, 
which connotes ownership. Hence, at f i r s t  s ig h t , i t  would 
seem that the contention for jo in t ownership by the ch ildren  
was w ell founded. The te x t  was discussed at some length by 
Meres, J .C ., who was unable to find  any authority for a 
doctrine that a ch ild  at i t s  b irth  acquires an in te r e s t  in  
the property of i t s  parents, as, for  in stan ce , the son does, 
under the Mitakshara school of Hindu Law. The specia l Court 
therefore held  that the parents during th e ir  l i f e  time have 
an absolute disposing power over th e ir  property and that they 
cannot be contro lled  in  t h is  way by th e ir  ch ildren . ( 1 5 7 )
With the abandonment of the p rincip le  that the husband 
i s  the lord of the w ife , the provisions of the Dhammathats 
c ite d  in  se c t io n  251 of the Kinwun Mingyi's D igest, Volume II  
to  the e f f e c t  that the husband has f u l l  control over the jo in t  
property must now be regarded as o b so le te . According to the 
princip le  la id  down in  N.A.V.R. Che ttyar Firm v . MaungThan 
Daing ( 1 5 8 ) , e ith er  husband or wife can, during coverture,
(157) _Ma,-Qn v. Ko. ShweO, 0 8 8 5 )  S . J .  378 at 3 8 3 .
(158) (1931) 9 Ran. $2h ( F. B. ) .
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d i s p o s e  o f  h i s  o r  h e r  own i n t e r e s t  i n  t h e  j o i n t  p r o p e r t y ,  b u t  
n e i t h e r  o f  them  i s  e n t i t l e d  t o  a l i e n a t e  t h e  i n t e r e s t  o f  th e  
o t h e r  w i t h o u t  t h e  c o n s e n t ,  e x p r e s s  o r  i m p l i e d ,  o f  t h a t  p a r t y .  
T h i s  d e c i s i o n  was a p p r o v e d  by t h e i r  l o r d s h i p s  o f  t h e  P r i v y  
C o u n c i l  i n  U Pe v .UMaung ]>laimg Kha (1 ^ 9 )  *
A h u s b a n d  o r  w i f e  may o f  c o u r s e  s e l l  o r  m o r tg a g e  t h e  whole  
o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  w i t h  t h e  c o n s e n t  o f  t h e  o t h e r  
p a r t y .  F u l t o n ,  J . C . ,  s a i d  ( 160)5
l,The s t a t u s  c r e a t e d  by  a  Burmese m a r r i a g e  d o e s  n o t  g i v e  
t h e  h u s b a n d  a pow er  o f  s e l l i n g  j o i n t  p r o p e r t y  o f  h i m s e l f  and  
h i s  w i f e  e x c e p t  u n d e r  c i r c u m s t a n c e s  i n  w h ic h  i t  c a n  be s&id 
t h a t  h e  i s  a c t i n g  a s  h e r  a g e n t .  What t h o s e  c i r c u m s t a n c e s  
may be i s  a  q u e s t i o n  o f  p r o o f  i n  e a c h  c a s e .  I t  c a n n o t  be 
d i s p u t e d  t h a t  i n  many i n s t a n c e s  t h e  h u s b a n d  m anages  th e  
b u s i n e s s  o f  t h e  f a m i l y  w i t h  t h e  a s s e n t  o f  h i s  w i f e ,  e x p r e s s  o r  
i m p l i e d ,  a n d  where  t h i s  i s  t h e  c a s e  s a l e s  e f f e c t e d  by h im  w i l l  
b i n d  h e r . 11 T h e r e  i s  no p r e s u m p t i o n  t h a t  a  B u d d h i s t  c o u p l e  
l i v i n g  t o g e t h e r  a r e  a g e n t s  o f  e a c h  o t h e r  i n  t h e i r  d e a l i n g s  
w i t h  t h i r d  p a r t i e s ^  n o r  c a n  t h e  w i f e  be deemed t o  h a v e  c o n ­
s e n t e d  t o  t h e  a c t s  o f  h e r  h u s b a n d .  W h e th e r  one o f  t h e  s p o u s e s  
h a s  a c t e d  a s  t h e  a g e n t  o f  a n o t h e r  i n  any  p a r t i c u l a r  t r a n s a c t i o n
(1 5 9 )  (1 9 3 2 )  10 B a n .  2 6 l  ( P . C . ) ;  H .A .V .R .  Chettyar ' s  c a s e  and
U Pe.bs c a s e  do n o t  e f f e c t  t h e  d e c i s i o n s  p r i o r  t o  Ma,
Pa l n g 1s c a s e  w h ic h  a l l o w e d  e i t h e r  s p o u se  t o  d i s p o s e  o f
t h e  w ho le  o r  p a r t  o f  t h e  j o i n t  p r o p e r t y  w i t h  t h e  o t h e r 1s 
c o n s e n t .  They m e r e l y  e m p h a s i s e  t h a t  t h e  r e l a t i o n s h i p  o f  
H usband  and  W ife  g i v e s  r i s e  t o  no p r e s u m p t i o n  a s  t o  
p a r t n e r s h i p  o r  a g e n c y .  I f  s u c h  p a r t n e r s h i p  o r  a g e n c y  i s  
p l e a d e d ,  i t  must  be p r o v e d  i n  t h e  p a r t i c u l a r  cs.se by t h e  
p a r t y  r e l y i n g  on  i t .
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m ust  be e s t a b l i s h e d  by e v i d e n c e  i n  e a c h  c a s e  ( 1 6 1 ) .  T h u s ,  
w here  t h e  h u s b a n d  m anages  t h e  f a m i l y  b u s i n e s s ,  a s a l e  by h im  
o f  m oveab le  p r o p e r t y  su c h  a s  c a t t l e  i n  p u r s u a n c e  o f  t h e  common 
b u s i n e s s  w i l l  b i n d  t h e  w i f e  ( 1 6 2 )* T h u s ,  w here  a  h u s b a n d ,  
w i t h  t h e  c o n s e n t  o f  h i s  w i f e ,  m o r tg a g e d  a p i e c e  o f  l a n d ,  p a r t  
o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e ,  t o  a c h e t t i a r ,  i t  was h e l d  
t h a t  in ? . th e  a b s e n c e  o f  p r o o f  t h a t  th e  w i f e  was aw are  o f  t h e  
h u s b a n d * s  i n t e n t i o n  t o  t r a n s f e r  t h e  p r o p e r t y  o u t r i g h t ,  a  
s u b s e q u e n t  s a l e  o f  t h e  p r o p e r t y  by t h e  h u s b a n d  was  i n v a l i d  ( 1 6 3 ),
I n  t h a t  c a s e ,  t h e  q u e s t i o n  w h e t h e r  t h e  s a l e  was v a l i d  t o  t h e  
e x t e n t  o f  t h e  h u s b a n d 1s i n t e r e s t  i n  t h e  l a n d  was n o t  r a i s e d .
I n  Ma Shwe U 1 s c a s e  (16^-) ,  i t  was h e l d  t h a t  t h e  h u s b a n d  c o u l d  
a l i e n a t e  h i s  own s h a r e  and  i n t e r e s t  i n  t h e  p r o p e r t y .  The 
d e c i s i o n  i n  U _Pe1 s (3,65) c a s e  was t h a t  a  g i f t  by t h e  w i f e  o f  
l e t t e t p w a  w h ic h  she i n h e r i t e d  d u r i n g  t h e  m a r r i a g e  was v a l i d  t o  
t h e  e x t e n t  o f  h e r  t w o - t h i r d s  i n t e r e s t .  As H e a i d  J . ,  p o i n t e d  
o u t  i n  Ma P a i n s  f s c a s.e, ( l 6 6 ) , t h i s  i s  n o t  t h e  same t h i n g  a s
s a i d  t h a t  ‘the  c o u r t s  a lw a y s  shewed a  r e l u c t a n c e  t o  i n f e r  ; 
a g e n c y  when t h e  t r a n s f e r  o f  im m o v e a b le s  by one s p o u s e  was'i 
i n v o l v e d .  On t h i s  p o i n t ,  no q u e s t i o n  o f  B u d d h i s t  Law i s  ; 
i n v o l v e d .  F u r t h e r  e v i d e n c e ,  h o w e v e r ,  w i l l  be n e c e s s a r y  j 
t o  p ro v e  t h a t  ‘the w i f e  h a s  c o n s e n t e d  t o  t h e  a l i e n a t i o n  j 
by h e r  h u s b a n d .  The p a r t y  a l l e g i n g  a g e n c y  m ust  p r o v e  i t . ;
( 1 6 0 ) MaJQui-V. M&d&LL, ( I 89D  S . J .  578 a t  5 8 2 .
( 1 61 )  N. A.V .R . C h e t t .va r  F i rm v .  Mg. Than D a i n g . ( I 93I )  9 Han52? (F.Biyr ~
M q  A l i - n  T f'sr - i i t  ‘H o t . r  T -T nn  n  T\Tvrra P .  . T . .. P  *
( 1 6 2 )  Mg. On S ^ i n  v .  Ma 0 N e t , (1 6 9 3 )  I I  U .B .R .  ( 1 6 9 2 - 9 6 )  303 
(1635  Mg". ¥vre~ v .  "Hamen C h a t t y . (1 8 9 9 )  I  L . B . R .  1 1 .  I t  may Be
( 1 6 6 )  ( 1 9 2 7 )  5 R a n .  296 ( F . B . )
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s a y i n g  t h a t  a  h u s b a n d  c a n  a l i e n a t e  t h e  f u l l  t i t l e  i n  -Jr t h e  
h n a p a z o n  o r  1- o f  h i s  w i f e  1 s p a y l n  o r  i n h e r i t e d  l e t t e t p w a ,  f o r■ if  > ■■■liHtfU'ii >1 HI I f l  I l i l n . l  IIP Hill .........   f
i t  i g n o r e s  t h e  j o i n t  d e b t s  and  t h e  a n t e - n u p t i a l  d e b t s  o f  t h e  
w i f e .  B u t  C a r r  J .  i n  N .A .V .R .  Che t t y a r  F i r m ' s  c a s e  (1 6 7 )  
e x p r e s s e d  t h e  v i e w  t h a t  ;pa;/ in  means a s s e t s  l e s s  l i a b i l i t y  
p r i o r  t o  t h e  m a r r i a g e .  The i m p o r t a n t  q u e s t i o n  seems t o  be 
w h e t h e r  a  s p o u s e , h a v i n g  d i s p o s e d  o f  h i s  o f  t h e  o t h e r s  
i n h e r i t e d  l e t t e t p w a  c a n  d i s p o s e  o f  o f  w h a t  i s  l e f t ,  i n  t h e  
same way a s  a  sp e n d  t h r i f t  H in d u  c o p a r c e n e r  c a n  d i s p o s e  o f  h i s  
u n d i v i d e d  i n t e r e s t  i n  t h e  r e m a i n d e r .
1 7 .  SUIT BETWEEN SPOUSES.
As h u s b a n d  and  w i f e  a r e  e n t i t l e d  t o  p o s s e s s  and  own 
p r o p e r t y  i n d e p e n d a n t l y  o f  e a c h  o t h e r ,  so t h e r e  i s  a r i g h t  o f  
s u i t  by e i t h e r  i n  r e g a r d  t o  h i s  o r  h e r  s e p a r a t e  p r o p e r t y  ( 1 6 8 ) 
"Where a  man p r o m i s e s  t o  p ay  a  c e r t a i n  sum o f  money t o  a  woman 
a s  c o n s i d e r a t i o n  f o r  th e  m a r r i a g e  and  t h e y  s u b s e q u e n t l y  m a r r y ,  
t h e  w i f e  may f i l e  a  s u i t  f o r  t h e  r e c o v e r y  o f  t h e  sum a g a i n s t  
t h e  h u s b a n d  d u r i n g  t h e  s u b s i s t e n c e  o f  t h e  m a r r i a g e  ( 1 6 9 ) .
Where a  woman, m o r tg a g e d  h e r  s e p a r a t e  p r o p e r t y  and  gave th e  
money t h e r e b y  r a i s e d  t o  h e r  h u s b a n d  t o  buy some paddy  f o r  h e r ,  
b u t  t h e  h u s b a n d  b o u g h t  no paddy  and  r e f u s e d  t o  r e t u r n  t h e
( 1 6 7 )  (1 9 3 1 )  9 Han.  ?2>+ ( F . B . ) .
( 1 6 8 ) U May Oung. "h e a d i n g  C a s e s  on  B i ^ d h i . s t J j a ^ ,  6l n .
( 1 6 9 )  Ma E .  v .  Maung S an  D a, '  (1897)” "3 B " .L . r :  8“|
Chan  Toon,  h e a d i ng Ca s e s  on  B u d d h i s t  Law, V o l .  I ,  I b o ;  
J3a v .  Ma Ok. (1 9 0 2 )  I I  U .B .R .  m a r r i a g e  1 .
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m oney? i t  was h e l d  t h a t  t h e  w i f e  was e n t i t l e d  t o  sue h e r  
h u s b a n d  f o r  t h e  r e c o v e r y  o f  t h e  sum d u r i n g  t h e  c o n t i n u a n c e  o f  
t h e  m a r r i a g e  t i e  ( 1 7 0 ) .
1 8 .  AGBNGY ...BETWEEN SPOUSES.
B r o a d l y  s p e a k i n g ,  one o f  a  Burm ese  B u d d h i s t  m a r r i e d  
c o u p l e  i s  n o t  p e r s o n a l l y  l i a b l e  f o r  an  o b l i g a t i o n  c o n t r a c t e d  
by t h e  o t h e r  ( 1 7 1 )*  T h e re  i s  no p r e s u m p t i o n  t h a t  a  m a r r i e d  
c o u p l e  l i v i n g  t o g e t h e r  a r e  a g e n ts ,  o f  e a c h  o t h e r ,  and  a  w i f e  
c a n n o t  be deemed t o  have  c o n s e n t e d  t o  t h e  a c t s  o f  h e r  h u s b a n d  
( 1 7 2 ) .  W h e th e r  one h a s . a c t e d  a s  a g e n t  o f  a n o t h e r  i s  a  q u e s t i o n  
o f  f a c t  t o  be  d e c i d e d  i n  t h e  c i r c u m s t a n c e s  o b t a i n e d  i n  e a c h  
c a s o »
I f  one sp o u s e  i s  a g e n t  o f  th e  o t h e r  f o r  a  p a r t i c u l a r  
a l i e n a t i o n ,  t h e  ag e n cy  e x t e n d s  t o  e v e r y t h i n g  c o n n e c t e d  w i t h  
t h e  a l i e n a t i o n .  Thus where  a  Burmese w i f e  c o n s e n t s  t o  h e r  
h u s b a n d  m o r t g a g i n g  t h e  j o i n t  p r o p e r t y  a s  i f  i t  were h i s  s o l e  
p r o p e r t y ,  she  t h e r e b y  h o l d s  h im  o u t  t o  t h e  m o r tg a g e e  a s  h e r  
a g e n t ,  n o t  o n l y  i n  r e s p e c t  o f  t h e  e x e c u t i o n  o f  t h e  m o r tg a g e  
b u t  a l s o  i n  r e s p e c t  o f  a l l  s u b s e q u e n t  t r a n s a c t i o n s  i n  c o n n e c ­
t i o n  w i t h  t h e  m o r t g a g e .  Paym ent  o f  i n t e r e s t  by t h e  h u s b a n d  
u n d e r  su c h  c i r c u m s t a n c e s  w i l l  save  l i m i t a t i o n  b o t h  a g a i n s t  
h u s b a n d  and  w i f e  ( 1 7 3 )*
( 1 7 0 )  Ma Mon  v .  Mg. S o ? (190*i) I I  U .B .R .  ( 1 9 0 ^ - 6 ) M a r r i a g e  1 ,  
Manugye, Book VI, s e c t i o n  ^3 .
(1 7 1 )  S .  C. L a h i r i ,  1B urm ese Bu d d h i s t  Law1, 71*
( 1 7 2 ) v .  (19 31) 9 Ran.
524- (F.B. )  at 53o»
0 - 7 3 )  B J l a i  Gyaw v .  Maffla Pr u ,  ( 1 9 0 !+) R ^ y s t .  1 8 0 .
4 0 7 ,
A g e n e r a l  power  o f  a t t o r n e y  g i v e n  by t l i e  w i f e  t o  h e r  h u s b ­
and  d o e s  n o t  empower th e  l a t t e r  t o  s i g n  a  p r o m i s s o r y  n o t e  o n  
b e h a l f  o f  h i s  w i f e .  So where  a h u s b a n d  s i g n e d  h i s  own name 
and  t h a t  o f  h i s  w i f e  d u r i n g  h e r  a b s e n c e  o n  a p r o n o t e  and t h e r e  
was n o t h i n g  t o  show t h a t  t h e  h u s b a n d  was a c t i n g  a s  h i s  w i f e  1 s 
a g e n t ,9 t h e  w i f e  was h e l d  n o t  l i a b l e  f o r  t h e  d e b t  ( 17*+) •
Where a  w i f e  h a s  c o n t r a c t e d  d e b t s  f o r  n e c e s s a r i e s ,  t h e  
h u s b a n d ,  w here  he i s  bound t o  m a i n t a i n  h e r ,  w o u ld  be l i a b l e  
f o r  t h e  r e p a y m e n t  o f  th e  d e b t s  u n d e r  t h e  C o n t r a c t  A c t ,  ( 1 7 5 ) '
1 9 .  L IABILITY OF THE PROPERTY OF.. THE_JblRRIACrE FOR THE DEBT
OF ONE SPOUSE.
When a  d e c r e e  h a s  b e e n  o b t a i n e d  . a g a i n s t  one o f  a  m a r r i e d  
c o u p l e ,  c a n  i t  be e x e c u t e d  a g a i n s t  t h e  w ho le  o f  t h e i r  j o i n t  
p r o p e r t y ?  I n  o t h e r  w o rd s ,  i s  t h e  i n t e r e s t  o f  t h e  sp o u s e  who 
was n o t  a  p a r t y  t o  t h e  s u i t  a f f e c t e d  by  t h e  d e c r e e ?
I t  was s i a d  i n  Ma P a i n g 1s c a s e  ( 1 7 6 )  t h a t  d u r i n g  th e  
s u b s i s t e n c e  o f  a Burmese B u d d h i s t  m a r r i a g e  t h e  s e p a r a t e  
i n t e r e s t s  o f  t h e  p a r t i e s  t o  t h e  m a r r i a g e  I n  t h e  p r o p e r t y  o f  
t h e  m a r r i a g e  a r e  n o t  o n l y  I m p a r t i b l e  b u t  a r e  a l s o  i n d e t e r m i n a t e  
and  i n d e t e r m i n a b l e  and  t h e r e f o r e  th e  s e p a r a t e  i n t e r e s t  o f  a  
s p o u s e  i s  n o t  l i a b l e  t o  a t t a c h m e n t  i n  e x e c u t i o n  o f  a  d e c r e e  
a g a i n s t  h im  o r  h e r .  B u t  t h e  r e a s o n i n g  upon  w h ic h  t h i s  c a s e  
was b a s e d  l e a v e s  a l t o g e t h e r  o u t  o f  a c c o u n t  t h e  f a c t  t h a t  t h e  
p a r t i e s  p r i o r  t o  t h e  m a r r i a g e  p o s s e s s e d  a n  I n t e r e s t  i n  t h e
(17*+) . Mg. San Pa v.. Hating Kyan, (1 9 0 6 ) I I  B .L.R. 203 .
( 1 7 5 )  C o n t r a c t  A c t  ( IX  o f  1 8 7 2 ) ,  s e c t i o n  1 8 ? .
( 1 7 0 ) Ma Paine v. Mfe. -St»fe Hpaw, (1927) ^  Ran. 296 (F .B .)
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p r o p e r t y  t h a t  t h e y  s e v e r a l l y  b r o u g h t  t o  t h e  m a r r i a g e .
E v en  t h e  a u t h o r s  o f  t h e  D ham m atha ts  a s su m ed  t h a t  e a c h  
o f  t h e  p a r t i e s  t o  t h e  m a r r i a g e  p o s s e s s e d  a  d e f i n i t e  v e s t e d  
i n t e r e s t  I n  t h e  j o i n t  p r o p e r t y  o f  t h e  m a r r i a g e ,  an d  t h a t  a  
c r e d i t o r  o f  t h e  h u s b a n d  was e n t i t l e d  t o  s e i z e  t h e  whole  o f  
t h e  j o i n t  p r o p e r t y  o f  t h e  m a r r i a g e  t o  l i q u i d a t e  a  d e b t  c o n ­
t r a c t e d  by  t h e  h u s b a n d .  I t  I s  p r o v i d e d  i n  Manugye (1 7 7 )  t h a t  
i f  a  d e b t o r  " h a s  n o t  t h e  means o f  p a y i n g ,  l e t  h i s  p e r s o n  be 
su n i t , become a  s l a v e ,  and  l e t  h i s  w i f e ,  c h i l d r e n ,  o r  g r a n d  
c h i l d r e n ,  h i s  h e i r s ,  i f  l i v i n g  w i t h  h i® ,  a l s o  become s l a v e s .
I f  t h e  whole  o f  h i s  p r o p e r t y ,  a n im a te  and  i n a n i m a t e ,  be t a k e n  
p o s s e s s i o n  o f ,  and  do n o t  c o v e r  t h e  amount o f  t h e  d e b t ,  t h e  
c r e d i t o r s  s h a l l  h a v e  no f u r t h e r  c l a i m ;  l e t  t h a t  be a  f i n a l  
s e t t l e m e n t . n
Those  d r a s t i c  an d  a r c h a i c  m e th o d s  o f  e n f o r c i n g  paym ent  
o f  d e b t s  a r e  o b s o l e t e ,  b u t  t h e  r u l e s  f o r  e n f o r c i n g  t h e  pay m en t  
o f  d e b t s  l a i d  down i n  t h e  Dhaminatha ts  do n o t  c o n t e m p l a t e  o r  
s u p p o r t  t h e  n o t i o n  t h a t  n e i t h e r  h u s b a n d  n o r  w i f e  i n  a Burmese 
B u d d h i s t  m a r r i a g e  p o s s e s s e s  a  d e f i n i t e  I n t e r e s t  i n  t h e  j o i n t  
p r o p e r t y  o f  t h e  m a r r i a g e ,  o r  an  i n t e r e s t  t h a t  I s  c a p a b l e  o f  
b e i n g  a t t a c h e d  an d  s o l d  i n  l i q u i d a t i o n  o f  a  d e b t  c o n t r a c t e d  
by  one o f  t h e  p a r t i e s  t o  t h e  m a i r i a g e .
Then  came t h e  c a s e  o f  N .A .V .R .  Che t t y a r  F i r m  v .  Mg. Than 
D a i n g ( 1 7 8 ) .  The f a c t s  a r e  s i m p l e .  T h e re  was a n  a n t e - n u p t i a l
( 1 7 7 )  Manugye,  Book I I I ,  s e c t i o n  2 .
(1 7 8 )  (1 9 3 1 )  9 R a n .  525+ ( F . B . ) .
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d e b t  o f  t h e  w i f e  f o r  w h ic h  d e b t  t h e  h u s b a n d  was n o t  l i a b l e .
The p r o p e r t y  s o u g h t  t o  be  t a k e n  i n  e x e c u t i o n  was l e t t e t n w a 
o f  t h e  m a r r i a g e .  T h i s  c a s e  was n o t  g p y g r n e d n b y  t h e  a c t u a l  
d e c i s i o n  i n  Ma P a i n g 1s c a s e  (1 7 9 )?  b u t  i t  was o b v i o u s l y  
a f f e c t e d  by w h a t  h a d  b e e n  s a i d  i n  t h e  g e n e r a l  r e v i e w  o f  t h e  
l a w  g i v e n  i n  t h e  r e f e r e n c e  I n  t h a t  c a s e .  The j u d g o ^ n t  was 
v e r y  e x h a u s t i v e  and  com m ent ing  upon Ma P a i n s : 1 s c a s e  (1 8 0 )
P a g e ,  O . J . ,  p o i n t e d  o u t . t h a t  no one c o u l d  s a f e l y  d e a l  commer­
c i a l l y  w i t h  a  m a r r i e d  Burmese B u d d h i s t  u n l e s s  he was s u r e  t h a t  
t h e  w i f e  w ou ld  be h e l d  bound  by t h e  t r a n s a c t i o n ;  m o r e o v e r ,  
a l l  a n t e - n u p t i a l  l i a b i l i t i e s  c o u l d  be e v a d e d  by m a r r i a g e .  The 
c o u r t  t h e r e f o r e  h e l d  t h a t  a  Burm ese  B u d d h i s t  h u s b a n d  and  w i f e  
do n o t  h o l d  t h e  p r o p e r t y  a s  j o i n t  t e n a n t s  b u t  a s  t e n a n t s  i n  
common. The l a w  now i n  f o r c e  was a s  l a i d  down I n  t h i s  c a s e
a n d  approved ,  i n  U Pe v .  U Maung Maims E n a  ( 1 8 1 ) .  I t  may now
be r e g a r d e d  a s  s e t t l e d  t h a t  t h e  i n t e r e s t  o f  e i t h e r  s p o u s e .  I n  
t h e  p r o p e r t y  o f  t h e  m a r r i a g e  may be a t t a c h e d  a n d  s o l d  I n  
e x e c u t i o n  o f  a  d e c r e e  a g a i n s t  t h a t  s p o u s e ,  w h e t h e r  t h e  d e c r e e  
I s  i n  r e s p e c t . o f  an  a n t e - n u p t i a l  d e b t  o r  i n  r e s p e c t  o f  a 
d e b t  c o n t r a c t e d  a f t e r  th e  m a r r i a g e  ( 1 8 2 ) ,  p r o v i d e d  t h a t  t h e  
s p o u s e  a g a i n s t  whose i n t e r e s t  t h e  d e c r e e  i s  s o u g h t  t o  be 
e x e c u t e d  h a s  b e e n  d u l y  im pleaefed  t o  t h e  s u i t  an d  i s  bound  by 
t h e  d e c r e e  ( 1 8 3 ) -
( 1 7 9 )  ( 1 9 2 7 )  5 R a n .  296 ( F . B . ) .
( 1 8 0 )  ( 1 9 2 7 ) 5 R a n . .  296 ( F . B . ) .
( 1 8 1 )  (1 9 3 2 )  10 R a n .  2 6 l  ( P . O . ) .  ,
( 1 8 2 )  Ma T h a in g  v .  Mg. l h a  Gy we, (1 9 0 1 )  I I  U .B .R  .likec. cf d e c i e e l .
v. Mgj_2haR.jLa,ing? 0931) 9 Ran. 52^F.fcJ
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T h u s $ w h ere  a w i f e  i s  n o t  a p a r t y  t o  a s u i t  a g a i n s t  h e r  
h u s b a n d  an d  a  d e c r e e  i s  p a s s e d  a g a i n s t  h e r  h u s b a n d  a l o n e , t h e  
h u s b a n d ' s  i n t e r e s t  i n  t h e  j o i n t  p r o p e r t y  i s  l i a b l e  t o  a t t a c h ­
m en t  and  s a l e .  I f  i t  i s  s o u g h t  t o  make b o t h  t h e  h u s b a n d  and  t h e  
w i f e  and  t h e  w ho le  o f  t h e  j o i n t  p r o p e r t y  o f  b o t h  l i a b l e  f o r  a 
d e b t ,  b o t h  t h e  h u s b a n d  and  t h e  w i f e  s h o u l d  be  im p le a d e d  i n  t h e  
s u i t  (181* ) .  Where t h e  j o i n t  p r o p e r t y  o f  h u s b a n d  and  w i f e  i s  
a t t a c h e d  f o r  a  d e c r e e  p a s s e d  a g a i n s t  t h e  w i f e  a l o n e ,  t h e  d e c r e e  
h o l d e r  may be o r d e r e d  t o  p a y  damages t o  t h e  h u s b a n d  f o r  t h e  
w r o n g f u l  a t t a c h m e n t  o f  h i s  s h a r e .  (1 8 5 )  I f  imm oveable  p r o p e r t y  * 
s t a n d s  i n  t h e  j o i n t  names o f  b o t h  h u s b a n d  an d  w i f e  an d  I f  she  
i s  n o t  im p l e a d e d  i n  a m o r tg a g e  s u i t ,  h e r  i n t e r e s t  i n  t h e  p r o ­
p e r t y  c a n n o t  be s o l d  i n  e x e c u t i o n  o f  a d e c r e e  p a s s e d  a g a i n s t  
t h e  h u s b a n d  a l o n e  ( 1 8 6 ) .
The i n t e r e s t  o f  e i t h e r  s p o u s e  i n  t h e  p r o p e r t y  o f  t h e  
m a r r i a g e  i s  p r o p e r t y  c a p a b l e  o f  b e i n g  s o l d  w i t h i n  t h e  m ean ing  
o f  s e c t i o n  60 o f  t h e  Code o f  C i v i l  P r o c e d u r e  ( 1 8 7 ) .
The o n l y  e x c e p t i o n  t o  t h e  r u l e  g i v e n  ab o v e  I s  w here  one 
s p o u s e  i s  t h e  b e n a m id a r  ( t h a t  i s  a p e r s o n  who h a s  b e e n  c l o t h e d  
w i t h  t h e  i n d i c i a  o f  o w n e r s h i p  by t h e  r e a l  o w n e r )  o f  t h e  o t h e r ,  
i n  w h ic h  c a s e  t h e  d e c r e e  a g a i n s t  t h e  b e n a m id a r  b i n d s  a l s o  t h e  
o t h e r  s p o u s e  who i s  t h e  b e n e f i c i a l  o w n e r .  ( 1 8 $)
(183) Ma Kyun v. E .E .T eixeira , (1910) 10 L.B.R. 36 (F .B .);
MaHrae v . MaPon, (1932) II  Ran. 112.
(18U  Ma Me~v. Maung’ Gy l . (1 8 9 2 - 9 6 ) II  U.B.R. b$.
0 8 5 )  Ma Thaing v .~ Maung Tha Gyve. (190IJ-035 II  U.B.R/^m -3j
e x e c u t i o n  1 *
( 1 8 6 )  Ma S e i n  v .  Muthulcur p&n, (1 9 1 3 )  7 L .B .R .  135*
( 1 8 7 )  Ma Nyun v .  E .E  . T e i x e i r a , ( 1 9 1 0 )k>L.B„R. 1>6 (F£.) 5 N. A .V .R .  
Q l e l T v a r  F
( 1 8 8 )  Ma Nyun v
413, *
I t  h a s  b e e n  h e l d  t h a t  t h e  mei’e f a c t  t h a t  t h e  w i f e  a c q u i e s c e s  
i n  a m o r tg a g e  o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  by  t h e  h u s b a n d  
i s  n o t  s u f f i c i e n t  t o  c o n s t i t u t e  h im  a  b e n a m i d a r , and  c o n s e -  . 
q u e n t l y  a  d e c r e e  h o l d e r  who h a s  f a i l e d  t o  im p l e a d  t h e  w i f e  
c a n  e x e c u t e  h i s  d e c r e e  o n l y  a g a i n s t  t h e  h u s b a n d 1s i n t e r e s t
( I 8 9 ) .  The p o s i t i o n  h a s ,  h o w e v e r ,  b e e n  h e l d  t o  be o t h e r w i s e  
where  a l l  t h e  p r o p e r t i e s  i n  r e s p e c t  o f  w h ic h  t h e  w i f e  c l a i m e d  
s t o o d  I n  t h e  s o l e  name o f  t h e  h u s b a n d  ( 1 9 0 ) .
I f  a t  t h e  t im e  o f  h i s  m a r r i a g e  a  Burman B u d d h i s t  h a s  
d e b t s  t h e  am ount o f  w h ic h  e x c e e d s  t w o - t h i r d s  o f  t h e  v a l u e  o f  
t h e  p r o p e r t y  b r o u g h t  by h im t o  t h e  m a r r i a g e ,  d o e s  h i s  w i f e  
o b t a i n  a v e s t e d  i n t e r e s t  I n  a  o n e - t h i r d  s h a r e  o f  t h a t  p r o p e r t y  
f r e e  f ro m  l i a b i l i t y  i n  r e s p e c t  o f  any  p o r t i o n  o f  h e r  h u s b a n d 1s 
i n d e b t e d n e s s ?  ( 1 9 1 ) .  The p o i n t  a p p e a r s  n o t  t o  h av e  b e e n  
d e c i d e d ,  b u t  C a r r ,  J . ,  i n  Maung Than D a in g 1s c a s e  ( 1 9 2 ) ,  
e x p r e s s e s  t h e  v i e w  t h a t  t h e  h u s b a n d  ! s £ a y a n  m ean t  t h e  a s s e t s  
l e s s  t h e  l i a b i l i t i e s  o f  t h e  n e t  e s t a t e .  I t  f o l l o w e d ,  t h e r e f o r e ,
t
i n  h i s  v i e w ,  t h a t  t h e  g e n e r a l  r u l e  w i t h  r e g a r d  t o  a t t a c h m e n t . j
4
m u s t  be q u a l i f i e d  by h o l d i n g s
( 1 ) t h a t  p r o p e r t y  a c t u a l l y  b r o u g h t  t o  t h e  m a r r i a g e  by one
i
sp o u se  who h a s  a l s o  a n t e - n u p t i a l  d e b t s  r e m a i n s  l i a b l e  t o  ;
a t t a c h m e n t  and  s a l e  u n d e r  a d e c r e e  a g a i n s t  t h a t  sp o u se  f o r  
su c h  d e b t s ,  and
( 1 8 9 ) M & j im n  v ' J j J f l i a a i E a ,  U 9 1 9 )  1 0  l.b .r. 36 (f .b .)
( 1 9 0 )  Ma E Mjra v. The J a p a n  C o t t o n  C o . ,  ( 1926 )  5  B . L . J .  2 1 8
( 1 9 1 )  O.H.Mootham, 1 Burmese B u d d h i s t  Law1 , 3 3 .% — f  *  y  r —T r-i,V ',r r vr ~ ^ " 1 ‘thit-iti™- “■ * — — ■*-—»— y  w*  u r
( 1 9 2 )  ( 1 9 3 1 ) ,  9  R a n .  $ 2 h  a t  $ 5 $ I f - 6.).
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( 2 ) t h a t  b o t h  s p o u s e s  may become l i a b l e  f o r  t h e  a n t e - n u p t i a l  
d e b t s  o f  one o n l y ,  up t o  t h e  v a l u e  o f  t h e  p r o p e r t y  b r o u g h t  t o  
t h e  m a r r i a g e  by t h a t  s p o u s e ,  i f  t h a t  p r o p e r t y  h a s  s i n c e  t h e  
m a r r i a g e  b e e n  d i s s i p a t e d  by t h e  c o u p l e  o t h e r w i s e  t h a n  i n  
s a t i s f a c t i o n  o f  s u c h  a n t e - n u p t i a l  d e b t s ,  o r  h a s  become so  
m erged  i n  t h e  j o i n t  e s t a t e  a s  t o  become I n s e p a r a b l e  f r o m  i t .  
The c a s e  i s  e x a c t l y  a n a l o g o u s  t o  t h e  c a s e  o f  t h e  h e i r s  o f  a 
d e c e a s e d  p e r s o n  who t a k e s  h i s  p r o p e r t i e s  s u b j e c t  t o  h i s  d e b t s ,  
and  who, i f  t h e y  d i s p o s e  o f  any  o f  t h e  p r o p e r t y ,  I n c u r  a  
p e r s o n a l  l i a b i l i t y  f o r  t h e  d e b t  up t o  t h e  v a l u e  o f  t h a t  
p r o p e r t y .
The p o s i t i o n  t h a t  i s  c r e a t e d  when a  p a r t y  t a k e s  t o  t h e  
m a r r i a g e  b o t h  a s s e t s  and  p i^ e v io u s ly  c o n t r a c t e d  d e b t s  i s  
redri&d. on  t h e  g e n e r a l  p r i n c i p l e s  o f  e q u i t y ,  j u s t i c e  and  good 
c o n s c i e n c e  an d  n o t  o n  a n y t h i n g  i n  t h e  Burm ese  B u d d h i s t  Law.
2 0 .  COfrMJHITY OF PROPERTY
( i )  The  P r e s e n t  P o s i t i o n .
The p r e s e n t  p o s i t i o n  r e g a r d i n g  th e  p r o p e r t y  o f  a  m a r r i e d  
c o u p l e ,  w h ic h  h a s  b e e n  d e s c r i b e d  a s  a  1 m o s a ic  o f  s e p a r a t e  
r i g h t s 1 d i f f e r s  p r o f o u n d l y  f ro m  t h a t  e n v i s a g e d  I n  t h e  
D h am m ath a ts ,  w here  t h e  d i s t i n g u i s h i n g  f e a t u r e  o f  m a r r i a g e  i s  
t h a t  i t  c r e a t e s  a  community o f  p r o p e r t y  b e t w e e n  t h e  s p o u s e s  
( 1 9 3 ) ,  i r r e s p e c t i v e  o f  o r i g i n  o r  f o rm ,  so l o n g  a s  t h e  m a r r i a g e  
s u b s i s t s ,  a  common i n d i v i s i b l e  whole o f  w h ic h  t h e  s p o u s e s  a r e .  
c o - p r o p r i e t o r s .  The management o f  t h e  p r o p e r t y  i s  e n t r u s t e d  
t o  t h e  h u s b a n d ,  who, f o r  t h i s  p u r p o s e ,  e x e r c i s e s  w ide  p o w e r s .
*»** I* "W" ’j J W -«»-*■•—» _ .     ^   . ■ ■ , Hi ■ I , ■ ■■■ I l.m ■ MU I'■ .1 J_ •■HI I I.ITM 1 IH.H 11 .1 tfmilf#
( 1 9 3 )  D i g e s t  I I ,  s e c t i o n  251 ;  Manugye, V I I I ,  3 .
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The t e x t s  a l l o w  h im  f r e e l y  t o  a l i e n a t e  a l l  k i n d s  o f  p r o p e r t y  
an d  do n o t  deny  h im  t h e  r i g h t  t o  d i s p o s e  o f  t h e  w i f e ' s  p r e ­
n u p t i a l  p r o p e r t y  u n l e s s  t h e  t r a n s f e r  i s  w i t h o u t  c o n s i d e r a ­
t i o n ,  w h i l e  t h e  w i f e  may n o t  a l i e n a t e  i t  i n  an y  way w i t h o u t  
t h e  c o n s e n t  o f  h e r  h u s b a n d  (19*0 • I t  i s  o t h e r w i s e  i f  t h e  two 
s p o u s e s  h a d  b e e n  p r e v i o u s l y  m a r r i e d .  I n  t h a t  c a s e ,  t h e r e  i s  
some t e x t u a l  a u t h o r i t y  f o r  t h e  v ie w  t h a t  e a c h  sp o u se  may 
d i s p o s e  o f  h i s  o r  h e r  p r e - n u p t i a l  p r o p e r t y .  The 'wife r e t a i n s  
t h e  r i g h t  t o  e n j o y  t h e  p r o p e r t y  w h ich  she h a d  b r o u g h t  t o  t h e  
m a r r i a g e , and  t h e  h u s b a n d  c a n n o t  d i s p o s e  o f  i t  w i t h o u t  h e r  
a u t h o r i t y  e x c e p t  i n  e x c e p t i o n a l  c i r c u m s t a n c e s  ( 1 9 5 ) .  The 
common p r o p e r t y  i s  l i a b l e  t o  d i s c h a r g e  t h e  d e b t s  c o n t r a c t e d  
by t h e  two s p o u s e s ,  o r  by one o f  them ,  i f  t h e  d e b t  i s  c o n ­
t r a c t e d  w i t h  t h e  k n o w led g e  o f  t h e  o t h e r ,  o r  i n f f u r t h e r a n e e  o f  
t h e i r  common i n t e r e s t s .  When t h e  •spouses  s e p a r a t e ,  e a c h  ta k e s ,  
b a c k  t h e  p r o p e r t y  he o r  she b r o u g h t  t o  t h e  m a r r i a g e .  The r u l e s  
s e t  o u t  f o r  d e t e r m i n i n g  t h e  s h a r e  o f  e a c h  sp o u se  i n  t h e  
d i f f e r e n t  k i n d s  o f  p r o p e r t y  o f  t h e  m a r r i a g e  were  n o t  i n t e n d e d  
t o  t a k e  e f f e c t  u n t i l  t h e  m a r r i a g e  was d i s s o l v e d ,  when t h e  
q u e s t i o n  o f  p a r t i t i o n  o f  t h e  p r o p e r t y  b e t w e e n  t h e  s p o u s e  a r o s e .  
The t e x t s  o n l y  p r e s c r i b e  t h a t  r u l e s  f o r  t h e  p u r p o s e  o f  p a r t i ­
t i o n .  As l o n g  a s  t h e  m a r r i a g e  e x i s t e d ,  t h e  w hole  o f  t h e
(19*0 D i g e s t  I I ,  s e c t i o n  252.*
U May Oung, " L e a d in g  C a s e s  on  B u d d h i s t  Law", 6 7 .
( 1 9 5 )  L i n g a t ^ ' L e ^ H e ^ m ^ ^ a t r j j n o n i a t ^ y  C hap .  I I ,  20 .
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p r o p e r t y  o f  t h e  m a r r i a g e  fo rm e d  an  i n d i v i s i b l e  w h o le ,  l i a b l e  
i n  g l o bo f o r  t h e i r  o b l i g a t i o n s  ( 1 9 6 )*
B e in g  u n f a m i l i a r  w i t h  t h e  c o n c e p t  o f  com m unity  o f  p r o p e r t y ,  
t h e  A n g lo -B u rm esa  C o u r t s  f o u n d  i t  d i f f i c u l t  t o  f i n d  s a t i s ­
f a c t o r y  a n s w e r s  t o  t h e  q u e s t i o n s  i n  whom i s  managem ent v e s t e d ,  
t o  w ha t  e x t e n t  may a  sp o u s e  d e a l  w i t h  t h e  p r o p e r t y  o f  t h e  
m a r r i a g e ,  t o  w h a t  e x t e n t  i s  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  
l i a b l e  t o  be t a k e n  i n  e x e c u t i o n  o f  a  d e c r e e  a g a i n s t  one s p o u s e ,  
a n d  w h a t  r e s t r i c t i o n s  on  t h e  power o f  s e p a r a t e  a l i e n a t i o n  a r e  
n e c e s s a r y  t o  p r e v e n t  t h e  s p e n d t h r i f t  s p o u se  p r e j u d i c i n g  t h e  
r i g h t s  o f  t h e  o t h e r .  A d m i t t e d l y  t h e  D ham m atha ts  gave  l i t t l e  
a s s i s t a n c e ^  l e g i s l a t i o n  i s  t h e r e f o r e  n e c e s s a r y  i n  Burma (1 9 7 )*  
The c o u r t s  do n o t  c o n s t r u e  l i t e r a l l y  a n d  w i t h o u t  e x c e p t i o n  
t h e  t e x t s  v e s t i n g  t h e  managem ent o f  t h e  p r o p e r t y  o f  t h e  
m a r r i a g e  i n  t h e  h u s b a n d .  Where a  m a r r i e d  c o u p l e  a r e  e n g a g e d  
i n  t r a d e ,  t h e y  u s u a l l y  o p e r a t e  i n  t h e i r  j o i n t  n am es ,  and  i n  
a l l  t r a n s a c t i o n s  o f  i m p o r t a n c e  such  a s  a l i e n a t i o n s  o f  l a n d ,  
and  b o r r o w i n g  money o n  a  p r o m i s s o r y  n o t e ,  t h e  o t h e r  p a r t y  t o  
t h e  t r a n s a c t i o n  w i l l  u s u a l l y  i n s i s t ,  w here  n e c e s s a r y ,  on  b o t h  
s p o u s e s  e x e c u t i n g  t h e  n e c e s s a r y  d o c u m e n t s .  I t  i s  when one 
s p o u s e  h a s  i n c u r r e d  t h e  l i a b i l i t y  and  t h e  o t h e r  sp o u se  h a s
( 1 9 6 ) Kb:1 L i n g a t , Les  Re g im es  M a t r i m o n i a u x , C h a p . I I ,  2 0 .
(1 9 7 )  P r o f .  A. G - l e d h i l l ,  ‘‘Burm ese  Lqw i n  t h e  1 9 t h  C e n t u r y’  '  • r  f  mr iff ~n r nr7. .  1 n  m"n~nf)fi ■ r*frirT-r m m .niirr. r  hi .11 .mi biii Tuiiiwimi w an~minT| . ' ■ i  1 *wi im'ii w i  <i w»*»> m
w i t h  s p e c i a l  r e f e r e n c e  t o the ,  p o s i t i o n  of  women11, 3 2 .
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r e p u d i a t e d  t h e  t r a n s a c t i o n  t h a t  d i f f i c u l t i e s  a r o s e .  I n  t h e  
o l d  Burmese c o u r t s , t h e  m a in  o b j e c t  o f  t h e  p r o c e d u r e  i n  
e x e c u t i o n  seems t o  h av e  b e e n  t o  com pel  t h e  d e b t o r  t o  p a y ,  o r  
t o  in d u c e  someone t o  h e l p  h im  t o  do s o .  I n  p a r t i c u l a r ,  i t  
was a l m o s t  i m p o s s i b l e  t o  s e l l  ' land  o u t  r i g h t ,  b u t  t h e  p r o c e ­
d u r a l  l a w  i n  t h e  A n g lo -B u rm e se  C o u r t s ,  w i t h  n e g l i g i b l e  
e x c e p t i o n s ,  empowered a c r e d i t o r  t o  l e v y  e x e c u t i o n  by t h e  
a t t a c h m e n t  and  s a l e  o f  a n y t h i n g  o v e r  w h ic h  t h e  d e b t o r  h ad  a 
d i s p o s i n g  p o w e r ,  and  t h e  C o u r t  a c t i v e l y  a s s i s t e d  h im I n  t h e  
p r o c e s s  ( 1 9 8 ) .  I n  some c a s e s  on  c l a i m s  a r i s i n g  o u t  o f  t h e  
a c t i o n  o f  one  s p o u s e ,  t h e  C o u r t s  h e ld ,  t h a t  t h e  s p o u s e s  w ere  
i n  t h e  p o s i t i o n  o f  p a r t n e r s ,  and  so a g e n t s  f o r  e a c h  o t h e r  
( 1 99 )3  k u t  t h e y  w ould  n o t  a p p l y  t h i s  t o  a n  a l i e n a t i o n  o f  
im m o v eab les  ( 2 0 0 ) ,  n o r  t o  an  a l i e n a t i o n  by t h e  h u s b a n d  o f  t h e  
w f f e ! s p r e n u p t i a l  p r o p e r t y  ( 2 0 1 ) .  !I h e s o m b r e a s e s  t h e y  h e l d  t h e  
i n t e r e s t  o f  a s p o u s e  l i a b l e  t o  be t a k e n  i n  e x e c u t i o n  o f  h i s  
o r  h e r  s e p a r a t e  d e b t  ( 2 0 2 ) .  The p r i n c i p l e  o f  p a r t n e r s h i p  
was a t  one t i m e  g i v e n  u n l i m i t e d  a p p l i c a t i o n  ( 2 0 3 ) ,  b u t  t h i s
( 1 9 8 ) P r o f . A. G l e d h i l l , “Burm ese  Law i n  t h e  19.th ..Ce n t u r y
w i t h  s p e c i a l  r e f e r e n c e  t  or t  HjL,.PJSLg^  ^ , n 33
( 1 9 9 )  H . M.M .S . 8 oobl?am o n ia iv Che t t y  v .  Ma E n i n  Ye , (TH9 9 )
P .eJ .L .B *  588.
( 2 0 0 )  Mg, Twe v .  Ramen Che t t y ,  ( 1 8 9 9 )  I  L .B .R .  11 .
( 2 0 1 )  Ma Pyu U v .  Mg. Po Kjrun, ( 1 9 0 ? )  11 L .B .R .  ^ 9 ._ t  ■ ^  ?.<=TLrtlX\-CftT i^riTr r^T;H  ^ mi k  ’  t  .
( 2 0 2 )  Ma Me v .  Maung G y i ,  ( 1 8 9 2 - 9 6 ) 2 U .B .R .  k $ .  .
( 2 0 3 )  Ma Paing .  v .  Mg. Shwe Hpaw. (19 2 , )  f  R an .
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d o c t r i n e  was r e j e c t e d  i n  f a v o u r  o f  t h e  p r i n c i p l e  t h a t  e a c h  
s p o u se  h a d  a n  a t t a c h a b l e  and  a l i e n a b l e  i n t e r e s t  i n  t h e  p r o p e r t y  
o f  t h e  m a r r i a g e ? e q u a l  t o  t h a t  w h ic h  he  o r  she s h o u l d  r e c e i v e  
on  a  d i v o r c e  by m u tu a l  c o n s e n t  (2 0 ^ )*  E i t h e r  s p o u se  may now 
d u r i n g  t h e  m a r r i a g e ,  a l i e n a t e  h i s  s h a r e  i n  t h e  j i a y i n  o r  
l e t t e t p w a  w i t h o u t  t h e  c o n s e n t  o f  t h e  o t h e r .  E ach  i t e m  o f  t h eivwa . u-i . . j  a u m i  w w itw  a
p r o p e r t y  i s  t h e i r  common p r o p e r t y  and  r e m a i n s  u n d i v i d e d  o n l y  
so l o n g  a s  t h e  s p o u s e s  w i s h  i t .  The com m unity  o f  p r o p e r t y  
w h ic h  m a r r i a g e  i n v o l v e s  h a s  t h u s  become v e r y  p r e c a r i o u s ,  and  
t h e  t e n d e n c y  i s  t o  s u b s t i t u t e  f o r  i t  a  m o s a ic  o f  s e p a r a t e  
r i g h t s .
T hese  a r e  t h e  r u l e s  g o v e r n i n g  t h e  r i g h t s  o f  t h e  s p o u s e s  
i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  a t  Burmese B u d d h i s t  Law. The 
Burm ese  B u d d h i s t  Law h a s  n o t h i n g  c o m p a r a b le  t o  t h e  p r o v i s i o n s
w h ic h ,  i n  F r e n c h  Law, Roman D u tc h  Law, a n d  t h e  new l a w  o f
T h e s a w a la m a i  (The C e y l o n  M a t r i m o n i a l  R i g h t s  a n d  I n h e r i t a n c e  
O r d i n a n c e ,  1 9 1 1 )  (BOIL) a r e  d e s i g n e d  t o  s a f e g u a r d  t h e  r i g h t s  
o f  t h e  w i f e .  The e x i s t i n g  r u l e s  d e s i g n e d  t o  p r o t e c t  t h e  w i f e  
w ere  o r i g i n a l l y  unknown i n  t h e  l a w  o f  com m unity  o f  p r o p e r t y  
a s  u n d e r s t o o d  i n  F r a n c e ,  H o l l a n d  an d  C e y l o n ,  b u t  t h e y  were 
g r a d u a l l y  i n c o r p o r a t e d  i n  t h e  c o u r s e  o f  t i m e  a s  t h e  p o w ers  o f  
t h e  h u s b a n d  o v e r  common p r o p e r t y  were  d e v e l o p e d  and  e x t e n d e d .
(20  d )  H. A. V . R . C h e t t y a r  F i r m  v .  Mg. Tha n  D a i n g , ( I 93I )  9 Ran. 5'2k.
(Ft
( 2 0 5 )  1* Br  i s  s a n d ,  " H i s t o r y  o f  F r e n c h  P r i v a t e  L aw ,"  8225
II. W. T am b ia h ,  "The Laws and  C u s t oms o f  t h e  Tamil s  o f
J a f f n a " , 1 2 1 .
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The A ng lo-Burm e se  L aw yers  t o  whom t h e  c o n c e p t i o n  o f  com m unity  
was u n f a m i l i a r ,  n a t u r a l l y  t e n d e d  t o  d e s t r o y  i t  r a t h e r '  t h a n  
im p ro v e  i t ,  w h i l e  t h e  F r e n c h  Law, Roman D tu c h  Law, The s a w a la m a i  
Law d e v e l o p e d  i n  t h e  d i r e c t i o n  o f  r e c o g n i s i n g  a n  i n c r e a s i n g  
p a r t i c i p a t i o n  o f  t h e  woman i n  t h e  managem ent o f  t h e  p r o p e r t y  
o f  t h e  m a r r i a g e ,  an d  c o m p le t e  e q u a l i t y  b e t w e e n  t h e  two 
s p o u s e s  ( 2 0 6 )*  I t  i s  t h e r e f o r e  s u b m i t t e d  t h a t ,  i f  i t  i s  
d e s i r e d  t o  r e t a i n  t h e  c o n c e p t i o n  o f  co m m u n i ty ,  w h i l e  p r o v i d i n g  
s o l u t i o n s  t o  t h e  p r o b le m s  w h ic h  i t  c r e a t e s ,  no more c a n  be 
done by d e v e l o p m e n t  i n  t h e  c o u r t s  i n  t h e  d i r e c t i o n s  i n  w h ic h  
i t  h a s  p r o g r e s s e d  d u r i n g  t h e  B r i t i s h  p e r i o d *  The o n l y  
s o l u t i o n  i s  by  l e g i s l a t i v e  e n a c t m e n t s  m aking  p o s s i b l e  a f i r s t  
a p p r o a c h  t o  t h e  w hole  s u b j e c t *  I t  i s  i d l e  t o  s u g g e s t  t h a t  a  
rem edy  may be f o u n d  i n  m a r r i a g e  s e t t l e m e n t s ,  b e c a u s e  a 
m a r r i a g e  c o n t r a c t ,  i f  n o t  e n t i r e l y  unknown, i s  r a r e l y  m e t  w i t h ,  
and  i s  r e g a r d e d  w i t h  d i s f a v o u r  by t h e  c o u r t s ,  b e c a u s e  t h e y  
w o u ld  i n t r o d u c e  s t a r t l i n g  i n n o v a t i o n s  i n  t h e  B u d d h i s t  Law o f  
m a r r i a g e ,  w h ic h  w ou ld  be c o n t r a r y  t o  t h e  u s a g e s  o f  t h e  
p e o p l e  ( 2 0 7 ) .
( i i )  Le g i s l a t i v e  E n a c tm e n t  S u g g e s t e d*
I n  F r e n c h  Law, when th e  i n s t i t u t i o n  o f  Gomnia .u n ae te . L e g a l e 
g o v e r n s  t h e  r i g h t s  o f  th e  s p o u s e s ,  t h e  m anagem ent  o f  th e
( 2 0 6 ) H. W. T am b iah ,  "The .Laws an d  Cu s t o ms o f  t he T a m i l s  o f  
J a f f n a 1' ? 1 0 1 5
J J B r i s s a n d ,  " H i s t o r y  o f  F r e n c h  P r i v a t e  Law".
( 2 0 7 )  0 .  H. M o k h rm ,” R S
'
p r o p e r t y  o f  t h e  m a r r i a g e  i s  w i t h  t h e  h u s b a n d ,  b u t  he may n o t  
d e a l  w i t h  i t  so a s  t o  d e f r a u d  t h e  w i f e ,  n o r  so a s  t o  e n r i c h  
h i m s e l f  a t  t h e  e x p e n s e  o f  t h e  com m unity ,  n o r  so a s  t o  im p o v e r ­
i s h  i t  w i t h o u t  b e n e f i t  ( e . g .  by i n d u l g i n g  i n  e x o r b i t a n t  
l a r g e s s e ) .  He may n o t  make g i f t s  o f  im m o v e a b le s ,  o r  o f  t h e  
w ho le  o r  a  s h a r e  o f  a n  e s t a t e  c o m p r i s i n g  m o v e a b le s  s u b j e c t  t o  
d e b t s ,  e x c e p t  t o  a  c h i l d  o f  t h e  m a r r i a g e .  The w i f e ! s 
s e p a r a t e  p r o p e r t y  i s  a l s o  a d m i n i s t e r e d  by t h e  h u s b a n d .  I n  
F r e n c h  Law, a s  i n  Burmese Law, t h e  d i s t i n g u i s h i n g  f e a t u r e  o f  
m a r r i a g e  i s  t h a t  i t  c r e a t e s  a  com munity  o f  p r o p e r t y  b e t w e e n  
s p o u s e s  ( 2 0 8 ) .  The com m unity  i n  F r e n c h  Law i s  c r e a t e d  on  
m a r r i a g e  and  i t  i s  somewhat l i k e  a  p r i v a t e  p a r t n e r s h i p .  The 
com m unity  i n  F r e n c h  Law i s  n o t  r e g a r d e d  a s  a  l e g a l  e n t i t y  
e x c e p t  f o r  p u r p o s e s  o f  t a k i n g  a n  a c c o u n t .  The p o s i t i o n  i s  t h e  
same i n  Roman D u tc h  Law, t h e  new l a w  o f  f h e s e w a l a m a i  i n  
C e y l o n ,  ( 2 0 9 )  and  i t  i s  s u g g e s t e d  t h a t  i t  s h o u l d  be t h e  same 
i n  Burma.
The i m p o r t a n t  q u e s t i o n  i n  Burmese B u d d h i s t  seems t o  be 
w h e t h e r  a  s p o u s e ,  h a v i n g  d i s p o s e d  o f  h i s  o n e - t h i r d  o f  t h e  
o t h e r s  i n h e r i t e d  l e t t e t p w . a ,  o r  o f  h i s  h a l f  h n a n a z o n  o r  
o f d i h a f y  l e l f f ebbway d a n  d i s p o s e  o f  o n e - t h i r d  o r  h a l f  o f  w ha t  
i s  l e f t ,  i n  t h e  same way a s  a  s p e n d t h r i f t  H in d u  c o p a r c e n e r  c a n '  
d i s p o s e  o f  h i s  u n d i v i d e d  i n t e r e s t  i n  t h e  a n c e s t r a l  e s t a t e  and  
t h e n  o f  h i s  u n d i v i d e d  i n t e r e s t  i n  t h e  r e m a i n d e r .  I n  H in d u  
Law, t h e  o t h e r  c o p a r c e n e r s  c a n  p r o t e c t  t h e m s e l v e s  a g a i n s t  a n
i m p r o v i d e n t  c o p a r c e n e r  by p a r t i t i o n .  B u t  t h i s  r i g h t  i s  n o t
I 208T ~  if* " C a c h a rd ,  The F r e n c h  C i v i l  C ode ,  secT^’1 3 9 9 7
( 2 0 9 )  HoW. T a m b i a h , The Laws & Customs o f  t h e  lhmils^cf...JIaJi£na.? 1 0 1 .
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a v a i l a b l e  t o  a Burmese s p o u s e  when t h e  o t h e r  i s  e x t r a v a g a n t  
o r  im p ru d e n t*  i t  i s  s i i g g e s t e d ,  t h e r e f o r e  , t h a t  a  Burmese 
s p o u s e  s h o u l d  be g i v e n  t h e  r i g h t  o f  s u i n g  and  g e t t i n g  ju dgm en t  
d i s s o l v i n g  t h e  co m m u n i ty , when he  o r  sh e  a p p r e h e n d s  t h e  misconduet 
o r  m i s f o r t u n e s  o f  t h e  o t h e r  s p o u s e s  *
A c t i o n  f o r  Compen s a t i o n .
I f  one  s p o u s e  h a s  s o l d  o r  m o r tg a g e d  more t h a n  h i s  o r  h e r  
s h a r e  o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  d u r i n g  t h e  s u b s i s t e n c e  
o f  t h e  m a r r i a g e , t h e  o t h e r  s p o u s e  o r  h i s  o r  h e r  h e i r s  s h o u l d  
be g i v e n  t h e  r i g h t  t o  b r i n g  an  a c t i o n  f o r  c o m p e n s a t i o n  when 
t h e  com m unity  o f  t h e  p r o p e r t y  c e a s e s  t o  s u b s i s t  on t h e  d e t e r ­
m i n a t i o n  o f  t h e  m a r r i a g e  by d e a t h ,  d i v o r c e  o r  d i s s o l u t i o n  by 
t h e  C o u r t*
i
I f  one  o f  t h e  s p o u s e s  h a s  d o n a t e d  more t h a n  h i s  o r  h e r  
s h a r e  d u r i n g  t h e  s u b s i s t e n c e  o f  t h e  m a r r i a g e  and  t h e  donee  
h a s  a l i e n a t e d  t h e  p r o p e r t y  f o r  v a l u a b l e  c o n s i d e r a t i o n  t o  a j
b o n a f i d e  p u r c h a s e r ,  t h e n  t h e  o n l y  rem edy  t h a t  w ou ld  be o p e n  t o  '
j
t h e  o t h e r  s p o u s e  w ou ld  be  t o  c l a i m  c o m p e n s a t io n *  The same 
o b s e r v a t i o n  w o u ld  a p p l y  i f  t h e  d o n ee  m o r tg a g e d  t h e  p r o p e r t y  t o  J 
a b o n a f i d e  m o r tg a g e e  an d  t h e  p r o p e r t y  was s o l d  u n d e r  t h e  
m o r tg a g e  s a l e *  B u t  t h e  a c t i o n  f o r  c o m p e n s a t i o n  may be *
p r e s c r i b e d  i n  t h r e e  y e a r s  f ro m  t h e  t i m e  t h e  c a u s e  o f  a c t i o n  
a r o s e  ( 2 1 0 ) ,  •
( 2 1 0 )  See  H.W. T a m b iah ,  The Laws and  Cu s t o m s l o f  t h e  T a m i l s  :
o f  J a f f n a ,  206*
a n
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CHAPTER X 
M.&^]JEt i o n j o£,J ia iH la g e__
.1 .  The n a t u r e  o f  m a r r i a g e  I n  Burmese B u d d h i s t  Law.
The i n d i s s o l u b i l i t y  o f  th e  m a r r i a g e  t i e  h a s  u n t i l  t h e  
e n a c t m e n t  o f  t h e  H in d u  M a r r i a g e  A c t  1 0 5 5 5 b e e n  t h e  d i s t i n g u i s h ­
i n g  f e a t u r e  o f  H in d u  la w  e x c e p t  where d i v o r c e  and  r e - m a r r i a g e  
was p e r m i t t e d  by c u s to m s  among t h e  S u d r a s  ( 1 )  a n d . i n  c e r t a i n  
S t a t e s  i n  I n d i a  w here  i t  was p e r m i t t e d  by r e c e n t  l e g i s l a t i o n  
( 2 )  o The c o n c e p t i o n  o f  M a r r i a g e  i n  H in d u  lav? i s  e n t i r e l y  
d i f f e r e n t  f ro m  t h a t  i n  Burmese law* H in d u  m a r r i a g e  I s  a s a c ­
r a m e n t  a n d ,  h a v i n g  b e e n  p e r f o r m e d  w i t h  t h e  acc o m p a n im e n t  o f  
r e l i g i o u s  r i t e s  and  c e r e m o n i e s ,  i t  I s  i n t e n d e d  t o  be an  i n d i s ­
s o l u b l e  l i f e - l o n g  un io n *  B u t  t h e  H in d u  m a r r i a g e  A c t  1955 h a s  
g i v e n  a l l  H i n d u s ,  w h e t h e r  m a r r i e d  b e f o r e  o r  a f t e r  t h e  commence- 
ment o f  t h e  A c t  t h e  r j . g h t , i n  s p e c i f i e d  c i r c u m s t a n c e s , t o  
o b t a i n  a d e g r e e  o f  n u l l i t y ,  o r  o f  d i s s o l u t i o n  o f  m a r r i a g e *
T h i s  i s  a r e v o l u t i o n a r y  change  I n  t h e  H in d u  l a w  b u t  H in d u  m a r ­
r i a g e  d o e s  n o t ,  l i k e  M usl im  m a r r i a g e , become c o n t r a c t u a l *
I t  i s  s t i l l  an  a c t - i n - l a w  p e r f o r m e d  by t h e  o b s e r v a n c e  o f  c e r ­
t a i n  r i t e s  and  c e r e m o n i e s  c r e a t i n g  a new s t a t u s  w h ic h  c a n n o t  
be ch a n g ed  by .a g re e m e n t  o f  t h e  p a r t i e s *  Such  a n  a c t  may be 
v o i d  o r  v o i d a b l e ,  and  t h e  r e s u l t i n g  s t a t u s  may be d i s s o l v e d
( 1 )  J iva . .K agan ,  v .  B a U s j d k i . C W )  l . L . R .  Bom. 5 3 8 ”, 
. ThansamoJtta.t v. G aneav  Amrnnl. ( ItfocO I . M . L . J .  279.
( 2 )  The Bombay H in d u  D i v o r c e  A c t  I 9V75 The M adras  H in d u  
(Bigamy P r e v e n t i o n  an d  D i v o r c e )  A c t ,  19 ^9  •
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by a d e g r e e  o f  a  c o u r t  i n  th e  sane  way a s  a C h r i s t i a n  m a r r i a g e ,  
b u t  a H in d u  m a r r i a g e  I s  a  s a c r a m e n t  e v e n  u n d e r  t h i s  A c t  and 
t h e  s a c r a m e n t a l  c h a r a c t e r  o f  th e  m a r r i a g e  h a s  n o t  b e e n  l o s t *
The B r a h m a n i c a l  ce rem ony  o f  s a n t a n a d i  ( t h e  t a k i n g  o f  s e v e n  
s t e p s  by t h e  b r i d e g r o o m  and  b r i d e  j o i n t l y  b e f o r e  t h e  s a c r e d  
f i r e )  i s  s p e c i a l l y  m e n t io n e d  I n  t h e  A ct  ( 3 ) b u t  a  H in d u  m a r ­
r i a g e  may be s o l e m n i s e d  by p e r f o r m e n e e  o f  t h e  c u s to m a r y  r i t e s  
and  c e r e m o n i e s  o f  e i t h e r  p a r t y  (5*)* I t  was n e c e s s a r y  t o  r e f o r m  
H in d u  l a w  b e c a u s e  c a s e s  p r i o r  t o  th e  A ct  w en t  so f a r  a s  t o  
h o l d  t h a t  n e i t h e r  change  o f  r e l i g i o n ,  n o r  l o s s  o f  c a s t e ,  n o r  
a d u l t e r y  o f  e i t h e r  p a r t y ,  n o r  e v e n  t h e  f a c t  t h a t  t h e  w i f e  h ad  
d e s e r t e d  h e r  h u s b a n d  and became a p r o s t i t u t e  c o u l d  g iv e  t h e  
r i g h t  t o  g e t  a  H in d u  m a r r i a g e  d i s s o l v e d  ( 5 ) *  Such a l a w  o f  
m a r r i a g e  was i n t o l e r a b l e  i n  t h e  s o c i a l  c o n d i t i o n s  p r e / a i l i n g  
i n  I n d i a  t o - d a y *  To r e t a i n  i t  w ould  n o t  h a v e  c o n d u c t e d  t o  
u p h o l d i n g  t h e  s a c r e d n e s s  o f  t h e  m a r r i a g e  t i e s  among H in d u s  b u t  
w ou ld  have  p e r p e t u a t e d  u n h a p p i n e s s  and  s u f f e r i n g  and  e n c o u r a g e d  
a n t i - s o c i a l  e l e m e n t s  t o  c u t  i n t o  t h e  v e r y  v i t a l s  o f  H in d u  
s o c i e t y .  The d i s t i n g u i s h i n g  f e a t u r e  o f  t h e  l a w  o f  d i v o r c e  a s  
p r e s c r i b e d  by  s e c t i o n  13 o f  t h e  H in d u  M a r r i a g e  A ct  i s  t h e
( 3 ) Hindu M arr iage  A c t  ( 2 5  o f  1955)  see 7 ( 2 ) .
( b )  I b id *  see  7 ( 1 ) *
( 5 )  G o v t . of  .Bombay v .  Gang a ,  ( i 8 6 0 ) V Bom. 330 5
JLG. o f  M adras  v .  An a n d a c h a r l ,  ( 1 8 8 6 ) ,  9 Mad. 7665
I n  t h e  m a t t e r  o f  Ham Kum a r i * ( 1 891)  1 o C a l * 2 6 b 5
G u b F aray a  v .  Hamasami,  ( 19 OO) 23 Mad. 1 7 I 5 
H a r a i n  v .  ' I i r l o k 5 ( IQ0 7 )  29 A l l .  b$
P a k k ia n ~  v .  " C h e t t l a h  P H l a i . (19235  W  Mad. 839 ( F . B . )  \ 
Gopal. Kiel shna  v .  Mst * J_ag.gs? (193&) 631 A* 2 9 5 5 
E§2^ I k s i_ D a s t v* B u r n  t  P r  a s ad ? (1 9  3§ ) A J m .  A l l .  6b l $
Criil Muhajimaci v* £ i n ^ ^ m p e r o r ? ( l p b 7 ) 1 L H ,  Nag. 205*
u n iq u e  e q u a l i t y  o f  s e x e s ,  a s  i n  Burmese l a w .  E x c e p t  where 
d i f f e r e n c e  o f  s e x  n e c e s s i t a t e s  d i f f e r e n t  r u l e s ,  b o t h  h u s b a n d  
and  w i f e  h a v e  e q u a l  r i g h t s .
M a r r i a g e  a c c o r d i n g  t o  t h e  n o t i o n s  o f  Burm ese  B u d d h i s t s ,  
i s  a p a r t n e r s h i p  o f  l o v e ,  a f f e c t i o n  an d  sy m p a th y  w h ic h  s h o u l d  
come t o  an  e n d  when t h e s e  p e r i s h .  The m ost  s t r i k i n g  f e a t u r e  
i s  t h e  com m unity  o f  p r o p e r t y  c r e a t e d  by t h e  u n i o n . . When t h e  
p a r t i e s  wed, t h e  s p o u s e ,  v i r t u a l l y  i f  n o t  l i t e r a l l y ,  s a y  t o  
e a c h  o t h e r  nw i t h  a l l  my w o r l d l y  goods  I  t h e e  endow , u and  t h e  
j o i n t  o w n e r s h i p  I s  j e a l o u s l y  g u a rd e d  b o t h  by w r i t t e n  l a w  and  
by p o p u l a r  s e n t i m e n t * .  C o n s e q u e n t l y ,  when h u s b a n d  and w i f e  
p a r t ,  t h e r e  m u s t  be a s e p a r a t i o n ,  n o t  o n l y  o f  h e a r t  and h a n d ,  
b u t  o f  goods  a s  w e l l ,  and  u n l e s s  t h e r e  I s  .such a s e p a r a t i o n  
t h e r e  c a n  be no d i v o r c e  ( 6 ) .
2 .  Modes o f  D i s s o l u t i o n  o f  M a r r i a g e .
I t  i s  s a i d  t h a t  m a r r i a g e  i s  a s  e a s i l y  d i s s o l v e d  a s  I t  i s  
c o n t r a c t e d .  !,The f u n d a m e n t a l  p r i n c i p l e  o f  t h e  B u d d h i s t  Law 
o f  m a r r i a g e  ( s a y s  B u r g e s s ,  J*C*) seems t o  be f r e e d o m  o f  f o r m i n g  
c o n n u b i a l  u n i o n  and  e q u a l  f r e e d o m  o f  d i s s o l v i n g  i t . 11 ( 7 )
J a r  d in e  ( 8 ‘) a l s o  i s  o f  t h e  same o p i n i o n s  ftThe m a r r i a g e  
may e a s i l y  be d i s s o l v e d  by t h e  Burmese c u s to m  and  c o n t r a c t e d  
a g a i n  w i t h  g r e a t  f a c i l i t y * M
B ut  i t  c a n n o t  be d i s p u t e d  t h a t  t h e  g e n e r a l  p r o p o s i t i o n s  
s t a t e d  above a r e  s u b j e c t  t o  a good  d e a l  o f  q u a l i f i c a t i o n .
ush)
( 6 ) Ma G ja n  v.%Su.Wa»j2. H .B .R .  ( 1 8 9 7 -0 1 )  2 8 .
( 7 )  Ma" Gyan .R .  ( 1 8 9 7 - 0 1 )  2 8 .
( 8 ) N o te s  o n  B u d d h i s t  Law, p a r t  1 ,  p a r a . 2 9 )
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T e x t s  c i t e d  i n  t h e  D h a m u a th a t s  go t o  show t h a t  t h e  B u d d h i s t  
Law f o r b i d s  h a s t y  a b a n d o n m e n ts  f o r  f r i v o l o u s  r e a s o n s ,  and  d i s ­
c o u r a g e s  t h e n  by f o r f e i t u r e  an d  o t h e r  p e n a l t i e s .  F o r  e x a m p le ,  
mere a n g r y  w ords  and  h a s t y  s e p a r a t i o n  w h ic h  n o t  i n f r e q u e n t l y  
f o l l o w  a  q u a r r e l  on  s l i g h t  o c c a s i o n  c a n n o t  be t r e a t e d  a s  
e q u i v a l e n t  t o  a  d i v o r c e ,  n o r  c a n  a s e d u c e r  t a k e  a d v a n ta g e  o f  
t h a t  s t a t e  o f  t e m p e r  so a s  t o  f r e e  t h e  w i f e  f ro m  t h e  m a t r i m o n i a l  
t i e *  Time i s  g i v e n  t o  t h e  p a r t i e s  t o  c o o l  t h e i r  t e m p e r s  and 
c o r r e c t  t h e i r  f a u l t s  ( 9 ) °  "The d e l a y  in te x * p o se d ,  t h e  t im e  
g i v e n  f o r  p a s s i o n  t o  c o o l ,  p r e v e n t  c o e r c i o n ,  undue i n f l u e n c e ,  
f r a u d ,  m i s r e p r e s e n t a t i o n ,  and  m is t a k e *  A man c a n n o t  a v a i l  
h i m s e l f  o f  t h e  a n g r y  r e c r i m i n a t i o n s  o f  a q u a r r e l  so a s  t o  c a s t  
away a l l  o f  a  su d d e n  such  d u t i e s  a s  l a w ,  r e l i g i o n ,  and  t h e  
w e l f a r e  o f  s o c i e t y  impose I n  r e g a r d  t o  w i f e ,  c h i l d r e n  and  
c r e d i t o r s *  A C o u r t  o f  E q u i t y  i n t e r f e r e s  t o  p r e v e n t  c u n n in g  
a d v a n t a g e s  b e i n g  t a k e n  o f  a n g e r  o r  s u r p r i s e s  i n  n e a r l y  a l l  
s t a t u t e s  a b o u t  d i v o r c e ,  p r o v i s i o n  I s  made f o r  t h e  t e m p e r s  o f  
p a r t i e s  t o  c o o l "  (1 0 )*  I n  a w ord ,  a d i v o r c e ,  t o  be v a l i d ,  m us t  
n o t  be a h o l e - a n d - c o r n e r  p r o c e e d i n g .  ( 1 1 )
The mere s e p a r a t i o n  o r  a b s e n c e  o f  one p a r t y  f ro m  th e  
o t h e r  d o e s  n o t  n e c e s s a r i l y  im p ly  a d i v o r c e .  T h e re  i s  a d i s ­
t i n c t i o n  b e t w e e n  s e p a r a t i o n  and  d i v o r c e .  B u t  t h e r e  a r e  no a d e ­
q u a t e  w o rd s  i n  Burm ese  l a n g u a g e  t o  d e n o te  t h e  e x a c t  d i f f e r e n c e
( 9 )  U Tha Gywe, A T r e a t i s e  on  Bud d h i s t  Law, V o l .  1 ,  96
( 1 0 )  I\Tj-<a Lon  v .  Ma H y a in g , ( IS IX )  S . J .  20S a t  211 .
(1 1 )  K.T .  Gy*fs', A T r e a t i se o f  B u d d h i s t  Law. V o l .  I ,  97
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b e t w e e n  s e p a r a t i o n  and  d i v o r c e .  The wo I’d 1 kwa ’ i s  i n d i s c r i ­
m i n a t e l y  u s e d  t o  e x p r e s s  b o t h  i d e a s  ( 1 2 ) *
An ab andonm en t  w i t h o u t  c a u s e  i s  p u n i s h a b l e  w i t h  s t r i p e s  
I n  t h e  c a s e  o f  t h e  h u s b a n d  and  w i t h  th e  s h a v i n g  o f  t h e  h e a d  
I n  t h a t  o f  t h e  w i f e ,  i n  a d d i t i o n  t o  f o r f e i t u r e  I n  b o t h  c a s e s (13)^ 
D i f f e r e n t  k i n d s  o f  m i s - c o n d u c t  and v a r i o u s  j u s t i f y i n g  d i v r o c e s ,  
e x p a r t e  o r  o t h e r w i s e ,  a r e  t r e a t e d  I n  t h i s  c h a p t e r *
A m a r r i a g e  b e t w e e n  Burman B u d d h i s t s
( a )  may be d e t e r m i n e d  a t  any t im e  by  c o n s e n t  o f  t h e  
p a r t i e s ,
( b )  i s  d e t e r m i n e d  by t h e  d e s e r t i o n  o f  t h e  w i f e  by th e  
h u s b a n d  o r  o f  t h e  h u s b a n d  by t h e  w i f e  f o r  a  p r e s c r i b e d  p e r i o d ,
( e )  i s  d e t e r m i n e d  by t h e  h u s b a n d  e n t e r i n g  th e  B u d d h i s t  
p r i e s t h o o d  ( l b ) ,
( d )  i s  d e t e r m i n e d  by a C o u r t  o f  c o m p e te n t  j u r i s d i e t i o n  
on  p r o o f  o f  t h e  co m m iss io n  by one p a r t y  o f  a m a t r i m o n i a l  
o f f e n c e  ( 1 5 )«
A C i v i l  C o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  (1 6 )  may p a s s  a 
d e c r e e  d i s s o l v i n g  a  B u d d h i s t  m a r r i a g e  f o r  one o f  t h e  f o l l o w i n g  
m a t r i m o n i a l  o f f e n c e s  a t  t h e  i n s t a n c e  o f  a n  I n n o c e n t  sp o u se s
( 1 ) a d u l t e r y  by th e  w i f e  5
( 2 ) t a k i n g  o f  a s e c o n d  w i f e  ( i n  c e r t a i n  c i r c u m s t a n c e s )  by
(1 2 )  i& J im o n  v .  Mg. T i n  ICauk, ( 1 9 2 3 ) 1 H an .  722 a t  73b .
( 1 3 ) MoToGywe, A . T r e a t i s e o f  Buddh i s t  Law, v o l .  I ,  97*
( l b )  U May Oung,, Enac t ing  C a s e s  on B u d d h i s t  Law, 1 1 6 *
( 1 5 )  Daw K h in  P u  v / P r T  T ha i^M va/  ( i ^ b ^ T  B .L .R .  2%$ a t  315
( 1 6 )  0 .  H. Mothain, Burmese B u d d h i s t  Law* 3 6 .
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t h e  h u s b a n d  w i t h o u t  t h e  c o n s e n t  o f  t h e  f i r s t  w i f e 5
( 3 ) c r u e l t y  by e i t h e r  s p o u s e .
T h e re  a r e  o t h e r  g r o u n d s  f o r  d i v o r c e  s e t  o u t  I n  t h e  
Dharnm atha ts ,  w h ic h  hav e  n o t  b e e n  r e c o g n i s e d  I n  t h e  c o u r t s ,  
b e i n g  e i t h e r  o b s o l e t e ,  o r  r e p u g n a n t  t o  t h e  p r e s e n t  j u d i c i a l  
n o t i o n s  o f  j u s t i c e ,  e q u i t y  and  good c o n s c i e n c e .
3« P i  s s o l u t i o n  ...wit h o u t, t h e  i n t e r v e n t i o n  o f  a C o u r t  *
( a )  D iv o r c e  by. m u tua l , , c o n s e n t *
T h i s  i s  by f a r  t h e  commonest mode o f  d i v o r c e  f o l l o w e d  i n  
Burma* When th e  h u s b a n d  and  w i f e  no l o n g e r  d e s i r e  t o  c o n t i n u e  
m a r r i a g e  t i e ,  t h e y  c a n  d i s s o l v e  t h e  m a r r i a g e  by m u tu a l  c o n s e n t  
w i t h o u t  g o i n g  t o  C o u r t*  No w i t n e s s e s  a r e  n e c e s s a r y  and  a d e e d  
o f  d i v o r c e  n e e d  n o t . b e  d raw n  up ( 1 7 ) .  Where a d i v o r c e  d ee d  I s  
d raw n up .  I t  m us t  be s tam ped  a s  r e q u i r e d  by A r t i c l e  29 o f  
S c h e d u le  I  o f  t h e  Stamp A ct  (:1I o f  I 8 9 9 )* The v a s t  m a j o r i t y  
o f  su c h  d i v o r c e s  a r e  t h e  r e s u l t  o f  m om entary  q u a r r e l s  and  a 
l a r g e  p e r c e n t a g e  o f  them  a r e  f o l l o w e d  by a r e - u n i o n  i n  t h e  end* 
F o r  s u c h  a d i v o r c e  t h e r e  m u s t  be some f o r m a l  and m u tu a l  
a g r e e m e n t  o r  e x p r e s s i o n  o f  c o n s e n t  8185 .  Mere s e n d in g  a l e t t e r  
t o  t h e  w i f e  i n t i m a t i n g  an  i n t e n t i o n  t o  d i v o r c e  h e r  when she 
was o u t  o f  h e r  mind w ou ld  n o t  s t i f f i c i e  t o  d i s s o l v e  t h e  m a r r i a g e  
t i e  ( 1 9 ) .  Where an  a n g r y  w i f e  s e n d s  t o  h e r  h u s b a n d  a h a s t y
( 1 7 )  , Ma H n in  Ngon v . Nga Aung, ( 1 8 7 6 ) S • J • 73*
( 1 8 )  . i f  C h a n  T o o n ,  Burmese B u d d h i s t  Law, 52$ U May Oung, L e a d i n g 
Ca se 3 on  ,Buddh i s t  Law5 09 *
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r e j o i n d e r  c o n t a i n i n g  e x p r e s s i o n s  which, do n o t  c o n s t i t u t e  o r  
w h ic h  do n o t  m e n t i o n  a  p r o p o s a l  o r  e v e n  a n  a g r e e m e n t  t h a t  
d i v o r c e  s h o u l d  be e f f e c t e d  b e tw e e n  them  o r  w h ich  do n o t  I n  
t h e m s e l v e s  o p e r a t e  t o  e f f e c t  a d i v o r c e ,  t h i s  c a n n o t  be t a k e n  
a d v a n t a g e  o f  by t h e  h u s b a n d  t o  e n t i t l e  h im  t o  c o n s i d e r  t h e  
m a r r i a g e  d i s s o l v e d  ( 2 0 ) .  The i n t e n t i o n  o f  b o t h  p a r t i e s  m ust  
be t o  d i s s o l v e  t h e  u n i o n  f o r  good,  b e c a u s e ,  b e s i d e s  b o n a f i d e  
m u tu a l  c o n s e n t  d i v o r c e ^ t h e r e  i s  a n o t h e r  k i n d  o f  d i v o r c e  known 
a s  j o t y e - n a n b y e  d i v o r c e  o r  sham m u tu a l  c o n s e n t  d i v o r c e *
I n  an  e a r l y  c a s e ,  d e c i d e d  i n  1 8 9 3 ? f t  was h e l d  by t h e  
R e c o r d e r  o f  R an g o o n  t h a t  a c u s to m  e x i s t e d  w h e re b y  one p a r t y  t o  
a  m a r r i a g e  m i g h t ,  i n  c a s e  o f  s e r i o u s  i l l n e s s ,  g iv e  t o  t h e  o t h e r  
a t e m p o r a r y  d i v o r c e  ( 2 1 ) .  I n  o r d e r  t o  g e t  r i d  o f  i l l n e s s  o r  
o t h e r  i l l  l u c k  a t e m p o r a r y  sham d i v o r c e ,  a s  recommended by  a 
c o n s u l t i n g  a s t r o l o g e r  u n t i l  su c h  t im e  a s  t h e  p l a n e t s  a r e  f a o v o u r -  
a b l y  p l a c e d ,  I s  a l s o  e f f e c t e d  f o r  a s p e c i f i e d  t im e*  When t h e  
s t a t e d  t im e  i s  o v e r  o r  I f  t h e  s i c k  p a r t y  r e c o v e r s ,  t h e  c o u p l e  
resum e c o h a b i t a t i o n  w i t h o u t  a f o r m a l  m a r r i a g e *  I t  i s  n o t  a 
d i v o r c e  i n  t h e  l e g a l  m ean ing  o f  t h e  t e r m  (2 2 )*
T h e re  i s  a  r e m a r k a b l e  d i f f e r e n c e  b e t w e e n  a m u tu a l  c o n s e n t  
d i v o r c e  i n  Burmese B u d d h i s t  Law and t h a t  now p r o v i d e d  I n  I n d i a  
by  s .  28 o f  t h e  S p e c i a l  M a r r i a g e  A c t  1 9 5 b .  B o t h  s p o u s e s  must
(2 0 )  M aungJEin  Saw v .  Ma She i n  Mya, ( 190b )  10 B .L .R .  225
( 2 1 )  MgDDa DIi v .  "M£* San B u ,  ’U 893) 1 * 1 * 0 .  1 3 7 .
(2 2 )  Ma H mo ii v .  Ma T i n  K auk,  ( I 9 2 3 ) 1 Ran* 72 2  a t  735*
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f i l e  a  p e t i t i o n  a l l e g i n g  t h a t  t h e y  have  l i v e d  s e p a r a t e l y  f o r  
a t  l e a s t  a y e a r j t h a t  t h e y  c a n n o t  l i v e  t o g e t h e r ,  and  m u t u a l l y  
a g r e e  t o  t h e  d i s s o l u t i o n  o f  t h e  m a r r i a g e *  Hot l e s s  t h a n  one 
y e a r ,  and  n o t  more t h a n  two y e a r s ,  t h e  C o u r t  may h e a r  t h e  p e t i ­
t i o n  and i f  s a t i s f i e d  o f  t h e  t r u t h  o f  t h e  a l l e g a t i o n s ,  and  t h e  
a b s e n c e  o f  any  l e g a l  o b j e c t i o n ,  g r a n t  a d e c r e e  f o r  d i s s o l u t i o n ,
( b )  Ka.n-masat .  D i v o r c e
Of t h e  t h i r t y  s i x  D ham m atha ts  d i g e s t e d  by  t h e  Kinwun 
K i n g y i ,  o n l y  Manugye ■'"•speaks a b o u t  a d i v o r c e  on  t h e  g ro u n d  o f  
f 1 h a i i -m as .a t ! 1 and  th e  E n g l i s h  t r a n s l a t i o n  o f  t h e  p a s s a g e  t h a t  
r e f e r s  t o  i t  ( 2 3 ) r e a d  th u s i .
"When t h e  h u s b a n d  w i s h e s  t o  s e p a r a t e  and t h e  w i f e  d o e s  
n o t j  o r  t h e  w i f e  w i s h e s  t o  s e p a r a t e  and  t h e  h u s b a n d  d o e s  n o t ,  
when t h e r e  i s  no f a u l t  on  e i t h e r  s i d e  b u t  t h e i r  d e s t i n i e s  a r e  
n o t  c a s t  t o g e t h e r  t h e  la w  f o r  t h e  p a r t i t i o n  o f  p r o p e r t y  i s  
t h i s  o o . o . "
There  was a t  one t im e  a  g r e a t  c o n t r o v e r s y  o v e r  t h e  i n t e r ­
p r e t a t i o n  o f  t h e  t e r m  "kan-~masat" and  i t  may be r e a s o n a b l y  
s a i d  t h a t  i t  i s  y e t  u n s e t t l e d  a l t h o u g h  i t  was l a s t  d i s c u s s e d  
i n  t h e  y e a r  1 9 3 °  by P a g e ,  G J .  i n  Haung Kywe v .  Ma K y ln  ( 2b ) .  
The l e a r n e d .  C h i e f  J u s t i c e  r e m a r k e d  t h a t  e v e n  I f  su c h  a d i v o r c e  
were p e r m i s s i b l e  i n  d a y s  gone by ,  i t  i s  n o t  c o u n t e n a n c e d  by 
mo de r  n  B ud d h i  s t  s o c i  e t y .
(2 3 )  Manugye, Book X I I ,  s e c .  3., 
( 2b )  (1 9 3 0 )  8 Han.  b l l  a t  b i b .
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A c c o r d i n g  t o  Dr* Forchhamme:e, t h e  word “k a n r .m a s a t11 ? when
a p p l i e d  t o  t h e  q u e s t i o n  o f  d i v o r c e ,  “C a n n o t  mean a n y t h i n g  e l s e
t h a n  a d e s i r e  o f  s e p a r a t i o n  o r  d i v o r c e  d i c t a t e d  by t h e  f e a r  o f
t h e  f a u l t l e s s  p a r t y  t o  become c o - p a r c e n e r  t o  t h e  © to r s e  o f
r e t r i b u t i o n  w h ich  w i t h  u n e r r i n g  c e r t a i n t y  -  t h e  B u d d h i s t s  have
no R edeem er  -  w i l l  f o l l o w  t h e  e v i l  d ee d  c o m m i t t e d  by t h e
f a u l t y  i n d i v i d u a l  u n d e r  t h e i r  m a t r i m o n i a l  c o n t r a c t 5 and  w h a t ' "  r
t h e  s i n s  a r e  t h a t  a d m i t  o f  d i v o r c e  i s  p l a i n  f r o m  th e  Dham m atha tp
1 ^The w ords  u n d e r  comment <r  ^ © u f u l l y  i n t e r p r e t e d  mean t h a t
a p a r t y  t o  a  m a t r i m o n i a l  o r  o t h e r  c o n t r a c t  s e e s  t h a t  t h r o u g h  
t h e  c o m m is s io n  o f  an  a t r o c i o u s  a c t  by t h e  o t h e r  p a r t y  and  by 
c o n t i n u i n g  t o  be p a r t n e r  t o  t h e  c o n t r a c t ,  he i s  i n  d a n g e r  o f  
becom ing  i n v o l v e d  i n  d e m e r i t o r i o u s  d e e d s ,  w h ic h  w i l l  r e d u c e  
h im  t o  p a i n  an d  m i s e r y  f o r  a l m o s t  c o u n t l e s s  e x i s t e n c e
* OB u t  h i s '  d e s i r e  t o  s e p a r a t e  o n  a c c o u n t  o f  00 ^  i s  d i c t a t e d
by t h e  n e c e s s i t y  t o  a d j u s t  h i s  own k a nmia w h ic h  no e th e r  human
o r  d i v i n e  a g e n c y  h a s  t h e  power  t o  i n f l u e n c e  i n  th e  l e a s t *  The
On a t u r e  o f  t h e  a c t  c o m m i t t e d  i n  t h e  c a s e  o f  eh> © q  m u s t ,
in a s m u c h  a s  i t  a f f e c t s  s o c i e t y  o r  e x i s t i n g  l a w ,  be d e a l t h j w i t h
s e p a r a t e l y ;  t h e  d e e d s  w h ich  j u s t i f y  a B u d d h i s t  t o  s e v e r  h i s
d e s t i n y  f ro m  t h a t  o f  h i s  o r  h e r  p a r t n e r  a r e  m a t r i c i d e ,
p a r r i c i d e ,  k i l l i n g ,  s t e a l i n g ,  s h e d d in g  t h e  b l o o d  .o f  t h e  Buddha
o r  a r a h a n ,  h e r e s y  and  a d u l t e r y * "  ( 2 5 )
U May Oung, i n  h i s  L e a d in g  C a s e s  ( 2 6 ) c r i t i c i s e d  t h e  v i e w s
> 0  0o f  Dr* Forchharam er ,  p o i n t i n g  o u t  t h a t  t h e  w o rd s  p ^  <5 ua
f a u l t  d o e s  n o t  e x i s t 11 a p p e a r i n g  i n  Manugye a r e  i n c o n s i s t e n t
( 2 J )  J a r d i n e ’ s N ote  IV, I n t r o d u c t o r y  P r e f a c e ,  9®
( 2 6 ) U May Oung-- L e a d in g  C a s e s  on  Bju idJi ia t  JlaW« 0 1 ,
w i t h  t h e  n o t i o n  o f  a  f a u l t  o r  crome w h ich  t h e  l a t t e r  s o u g h t  t o  
r e a d  i n t o  t h e  w o rd s  nk a n -ma s a t !1 and t h a t  t h e  a s s u m p t i o n  t h a t  
one p e r s o n  may s u f f e r  r e t r i b u t i o n  f o r  th e  s i n  o f  a n o t h e r  i s  
c o n t r a r y  t o  t h e  t e a c h i n g s  o f  t h e  Buddha* He a l s o  q u e s t i o n e d  
t h e  a u t h o r i t y  f o r  D r .  F o r c h h a n in e r 1 s l i s t  o f  d e e d s  w h ich  w i l l  
j u s t i f y  a  B u d d h i s t  i n  s e v e r i n g  h i s  d e s t i n y  f ro m  t h a t  o f  h i s  o r  
h e r  p a r t n e r *  He n e x t  p r o c e e d e d  t o  r e c o u n t  f i v e  g r e a t  s i n s  -  
p .aneanan t a r i y a -  n a m e ly ,  ' m a t r i c i d e ,  p a t r i c i d e ,  k i l l i n g  an  
a r a l i a t ,  s h e d d i n g  t h e  bbod o f  a  B uddha ,  and  c a u s i n g  d i s s e n s i o n  
among t h e  Sangha  o r  p r i e s t h o o d ,  and  o b s e r v e d  t h a t "  hone o f  t h e  
s a i d  s i n s  and  e v i l  d e e d s  m e n t io n e d  by Dr* F o re h h a u m e r  i s  men­
t i o n e d  i n  t h e  D ham m atha ts  a s  a g ro u n d  f o r  d i v o r c e *  He t h e n  
gave h i s  own i n t e r p r e t a t i o n  o f  t h e  t e r m  "k an -m s^ s a t11 a s  m ean ing  
t h a t  " th e  f o r t u n e s  o f  t h e  m a r r i e d  p a i r  a r e  n o t  l i n k e d  t o g e t h e r ,  
i . e ,  t h e  b ad  f o r t u n e  o f  one i s  a c t i n g  a s  a  d r a g  on  th e  p o s s i b l e  
good f o r t u n e  o f  t h e  o t h e r * "  He c o n t i n u e d $  "M iere  a p e r s o n  
f i n d s  a f t e r  a p e r i o d  o f  m a r r i e d  l i f e  t h a t  he i s  u n a b le  t o  make 
h i s  way i n  t h e  w o r l d  o r  i s  c o n t i n u a l l y  s u f f e r i n g  f ro m  m i s f o r ­
t u n e s  o r  i l l n e s s  o r  i s ,  f o r  some u n a s c e r t a i n a b l e  r e a s o n ,  u n i fo r*
m a l l y  u n h a p p y ,  t h e n ,  a l t h o u g h  no t a n g i b l e  f a u l t  c a n  be a s c r i b e d
>
t o  t h e  o t h e r  p a r t y ,  he f e e l s  t h a t  t h e i r  " d e s t i n i e s  a r e  n o t  c a s t  
t o g e t h e r "  and  t h e r e f o r e  d e s i r e s  t o  s e p a r a t e *  T h i s  so m e t im es  
h a p p e n s  i n  Burm a,  where  a  g r e a t  many m a r r i a g e s  a r e  " a r r a n g e d "  
by th e  p a r e n t s  r e g a r d l e s s  o f  t h e  w ash es  o f  t h e  p r o s p e c t i v e  
b r i d e  and  b r i d e g r o o m ,  o r  a t  b e s t ,  w i t h  t h e  a p p r o v a l  o f  o n l y  
one o f  them* P o s t - n u p t i a l  l o v e  c a n n o t  a l w a y s  be c o u n t e d  u p on ,
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and  one o r  t h e  o t h e r  may a f t e r  a t im e  s e e k  a d i s s o l u t i o n *
Where t h e  o t h e r  p a r t y  c a n  he p e r s u a d e d  t o  c o n s e n t  t o  a d i v o r c e ,  
a l l  g o e s  w e l l ;  o t h e r w i s e  u n h a p p i n e s s  m us t  e n s u e  i f  t h e  d i s c o n t ­
e n t e d  p a r t y  he n o t  p e r m i t t e d  t o  p l e a d  " k an~m asa t " and  f o r f e i t  
a l l  t h e  j o i n t  p r o p e r t y  i n  so d o i n g *11
The m ean ing  o f  t h e  w ord  " k a n n l i a n a t 11 i s  o b s c u r e ,  and  t h e r e  
c a n  be l i t t l e  d o u b t  t h a t  th e  w ords  " n o . f a u l t  on  e i t h e r  s i d e "  
a p p e a r i n g  i n  t h e  Manugye t e x t  c i t e d  above r e f e r  t o  m a t r i m o n i a l  
f a u l t s  o n l y ;  c o n s e q u e n t l y  " k a n - m a s a t " d i v o r c e  c a n  o n l y  be 
s a n c t i o n e d  o n  a c c o u n t  o f  d e f e c t s  o t h e r  t h a n  m a tr im o n ia l -  f a u l t s ,  
w h ic h  w i l l  j u s t i f y  e i t h e r  sp o u se  r e a s o n a b l y  t o  c o n t e n d  t h a t  
f o r t u n e  h a d  n o t  b l e s s e d  t h e  m a r r i a g e *  h r  J u s t i c e  F u l t o n  i n  
t h e  c a s e  o f  Nga  Nwe (2 ? )  e x p l a i n e d  t h a t  S e c t i o n  3 ? Book X II  
o f  t h e  Manugye shows t h a t  o n l y  when d e s t i n i e s  o f  h u s b a n d  and 
w i f e  a r e  no l o n g e r  l i n k e d  t o g e t h e r  ( k a n - n a s a t )  c a n  a d i v o r c e  
be g r a n t e d *
I t  c o u l d  be a r g u e d  t h a t  a c c o r d i n g  t o  Burmese n o t i o n s  
h u s b a n d s  and  w i f e  a r e  so p e c u l i a r l y  bound  t o  e a c h  o t h e r  t h a t ,  
so l o n g  a s  t h e  m a r r i a g e  s u b s i s t s  b e tw e e n  th e m ,  t h e  s u f f e r i n g s  
o f  t h e  one and  t h e  e v i l  c o n s e q u e n c e s  t h a t  may e n s u e  t o  one f ro m  
h i s  o r  h e r  e v i l  d e e d s  d u r i n g  h i s  o r  h e r  l i f e t i m e  a r e  bound  t o
a f f e c t  a d v e r s e l y  th e  l i f e  o f  t h e  o t h e r  e v e n  i n  t h e  p r e s e n t
e x i  s t  e no e * He nc e , whe r e  t h e  h  u s b and f  o r  i  n s t  ance , c o inmit s any
one o f  th e  f i v e  g r e a t  s i n s  ( i . e .  P a n c a n a n t a r i y a  kamma) he i s ,
( 2 7 )  By a Nwe v* Mi gu  Ma ? (1 6 6 6 ) S*J* 391*
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a c c o r d i n g  t o  t h e  t e a c h i n g s  o f  t h e  B uddha ,  bound  t o  s u f f e r  f r o m  
i t s  e v i l  c o n s e q u e n c e s . d u r i n g  h i s  l i f e  t i m e ,  and  i f  t h e  m a r r i a g e  
i s  n o t  d i s s o l v e d ,  h i s  w i f e  w i l l  s u r e l y  become i n v o l v e d  "die r e  i n ,  
n o t  by  way o f  p u n i s h m e n t  f o r  t h e  s i n  o f  h e r  h u s b a n d ,  b u t  
m e r e l y  b e c a u s e  she  h a p p e n s  t o  be a l i f e - p a r t n e r  o f  t h e  l a t t e r *  
The i n n o c e n t  sp o u se  may c l a i m  a d i v o r c e  on  t h e  g ro u n d  o f  "kan™ 
mayiat" i c e .  t h e i r  f o r t u n e s  a r e  no more l i n k e d  t o g e t h e r *  T h i s  
e x p l a n a t i o n ,  i f  a c c e p t e d ,  w o u ld  b r i n g  t h e  l o n g  d i s p u t e d  t e x t  
f r o m  t h e  Manugye w i t h i n  t h e  bou n d s  o f  r e a s o n a b l e  u n d e r s t a n d i n g .  
B u t ,  i f  t h i s  had  b e e n  w hat  t h e  B u d d h i s t  Law g i v e r s  c o n t e m p l a t e d ,  
i t  seems p r o b a b l e  t h a t  i t  w ou ld  hav e  f o u n d  a  p l a c e  i n  o t h e r  
p a s s a g e s  o f  Manugye and  o t h e r  D h am m ath a ts .  I t  w ou ld  h a v e  b e e n  
much t o o  i m p o r t a n t  t o  be o m i t t e d *
How ever ,  i t  r e m a i n s  t o  be s e e n  w h e t h e r ,  a p a r t  f ro m  t h e  
s o l i t a r y  t e x t  i n  t h e  Manugye w h ich  m e n t i o n s  t h e  e x p r e s s i o n  
K an-in a s a t , t h e r e  a r e  o t h e r  a u t h o r i t i e s  w h ic h  a l l o w  a p e r s o n  a 
r i g h t  o f  d i v o r c e  a g a i n s t  t h e  w i l l  o f  t h e  o t h e r  p a r t y ,  t h e  l a t t e r  
b e i n g  w i t h o u t  f a u l t *  T hese  were c i t e d  an d  commented upon  a t  
■great  l e n g t h  i n  S i r  George S h a w 's  judgmentU-SrtA
He a i d ,  J « ,  i n  d i s c u s s i n g  t h e  a u t h o r i t i e s  on  t h i s  q u e s t i o n  
i n  t h e  c a s e  o f  Ma Huton v .  Maung T in  iCauk s a i d  ( 2 8 ) ,
"A Bur man r e a d i n g  t h e  w o rd s  ( kainunasal) would  n o t ,  I  
i m a g i n e , r e a d  i n t o  them  more t h a n  " i n  c o m p a t i b i l i t y  o f  - d e s t i n y "
(28 A )  Mi Kin' L a t  v . Mga Ba 'S o ,  ( 1 9 0 4 ) 1 1  U . B . R .  ( 1 9 0 4 ) / B u d d h i s t  
C 2 8 ;  T 1 9 2 3 )  I  R a n .  72 2& §w-» d i v o r c e  3 .
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w h ic h  a f t e r  a l l  i s  n o t  a v e r y  d i f f e r e n t  i d e a  f ro m  t h a t  o f  
" i n c o m p a t i b i l i t y  o f  t e m p e r "  i n  i t s  o l d  s e n s e  o f  " t e m p e r a m e n t " ,  
b u t  w h e t h e r  t h e y  mean " i n c o m p a t i b i l i t y  o f  s e x u a l  d e s i r e s " ,  i t  
seems t o  me p :eobab le  t h a t ' t h e  w ords  w h ich  a s  I  have  s a i d  a p p e a r  
i n  no o t h e r  Dhammathat  s were a d d ed  by t h e  w r i t e r  o f  Manugye 
b e c a u s e , a t  t h e  t im e  when t h a t  Dhammathat was c o m p i l e d ,  d i v o r c e  
w i t h o u t  r e a s o n  was r e p u g n a n t  t o  t h e  i d e a s  an d  c u s to m s  o f  t h e  
p e o p l e  and  he t h e r e f o r e  f e l t  c o n s t r a i n e d  t o  g iv e  some k i n d  o f  
r e a s o n  f o r  i t .  The e x p l a n a t i o n  o f  t h e  o m m is s io n  o f  th e  w o rd s  
i n  A t t a / l s a h k h e p a  i s  c l e a r ,  s i n c e  t h e r e  t h e  Kinwun M ingy i  was 
m e r e l y  r e n d e r i n g  i n t o  p r o s e  a m e t r i c a l  t e x t  i n  w h ich  no s i m i l a r  
word  a p p e a r e d .  T h e re  i s  a  f u r t h e r  p o i n t  w h ic h  seems t o  me to  
s u p p o r t  my v i e w  t h a t  th e  p a s s a g e  a l l o w i n g  d i v o r c e  w i t h o u t  f a u l t  
b e l o n g s  t o  an  a r c h a i c  l a w ,  n a m e ly ,  t h a t  i t  i s  o m i t t e d  i n  s e v e r a l  
o f  t h e  D ham m atha ts  w h ich  d e a l  d i r e c t l y  w i t h  t h e  s u b j e c t  o f  
d i v o r c e *  I t  d o e s  n o t  a p p e a r  i n  t h e  K a n u y in ,  w h ic h  i s  s a i d  t o  
be b a s e d  o n  Waganu and i s  . . s l i g h t l y  e a r l i e r  i n  d a t e ^ t h a n  
Manugye, and  t h e  r u l e s  g i v e n  i n  Manuyln  and  w h ic h  c o n t a i n s  
r u l e s  s i m i l a r  t o  t h o s e  i n  Manugye a s  t o  t h e  w iv e s  who s h o u l d  
n o t  be d i v o r c e d  a r e ,  l i k e  t h o s e  i n  Manugye, i n c o n s i s t e n t  w i t h  
a r i g h t  o f  d i v r o c e  w i t h o u t  f a u l t ;  i t  d o e s  n o t  a p p e a r  i n  V annana  
w h ic h  i s  s u p p o s e d  t o  be a l i t t l e  l a t e r  i n  d a t e  t h a n  Manugye 
a s  t o  waves  who may o r  who may n o t  be  d i v o r c e d ;  and  a l t h o u g h  
t h e  M o h a v i c c h e d a n i 0 w h ich  i s  s a i d  t o  be t h e  l a t e s t  o f  t h e
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D ham m atha ts  s t r i c t l y  so c a l l e d ,  g i v e s  t h e  o l d  l a w ,  s a y i n g ,  " I f  
a man w i s h e s  t o  be d i v o r c e d  l e t  h im  l e a v e  b e h i n d  a l l  a n i m a t e  - 
an d  i n a n i m a t e  p r o p e r t y ;  i f  t h e  woman w i s h e s  t o  be d i v o r c e d  l e t  
h e r  h e a d  be s h a v e d  and  l e t  t h e  h u s b a n d  h a v e  t h e  r i g h t  t o  s e l l  
h e r  a s  a s l a v e ;  i t  g o e s  o n ,  l i k e  Manugye an d  o t h e r  D ham m atha ts  
w h ic h  m e n t i o n s  t h e  o l d  l a w ,  t o  g iv e  l i s t s  o f  f a u l t s  f o r  w h ic h  a 
w i f e  i s  t o  be a d m o n ish e d  b u t  n o t  d i v o r c e d * " The l e a r n e d  J u d g e  
sums up a s  f o l l o w s 2~ " I t  seems c l e a r  t h e r e f o r e  t h a t  a l t h o u g h  a 
r i g h t  t o  d i v o r c e  were r e c o g n i s e d  i n  th e  a n c i e n t  l a w  w h ich  was 
a d o p t e d  i n t o  t h e  B u d d h i s t  l a w  b o o k s ,  n e v e r t h e l e s s  t h a t  r i g h t  
was m o d i f i e d  by commandments i n  t h o s e  v e r y  l a w  b o o k s  f o r b i d d i n g  
d i v o r c e  e x c e p t  f o r  s e r i o u s  f a u l t * "
How ever ,  i t  may be s a i d  t h a t  t h e  p a s s a g e  w h e r e i n  t h e  w o rd s  
a p p e a r  s t a t e s  t h e  r u l e  w h ic h  h a s  f o r  a t  l e a s t  two c e n t u r i e s  
b e e n  a d ead  l e t t e r ,  t h e  m a t t e r  becomes one o f  ac ad e m ic  i n t e r e s t ;  
an d  n o t h i n g  f u r t h e r  be s a i d  t h a n  t h a t  i n  s p i t e  o f  l a b o u r s  o f  
l e a r n e d  s c h o l a r s  and  J u d g e s ,  t h e  i n t e r p r e t a t i o n  o f  t h e  p a s s a g e  
and  t h e  w o rd s  " k a n - m a - s a t " r e m a i n  a m a t t e r  o f  d o u b t  and o b s c u r i t y
( c )  D iv o r c e  on  mere c a p r i c e *
The f i r s t  p o i n t  t h a t  a r i s e s  i s  w h e th e r  one p a r t y  t o  a 
m a r r i a g e  may d i v o r c e  t h e  o t h e r  i n  t h e  a b s e n c e  o f  any ' f a u l t *  on 
t h e  p a r t  o f  t h e  l a t t e r ,  w h e t h e r  t h e  c o u r t s  w i l l  r e c o g n i s e  t h e  
r i g h t  f o r  w h ic h  t h e r e  i s  a u t h o r i t y  i n  t h e  D ham m atha ts  t o  what  
h a s  b e e n  c a l l e d  a n  ' e x n a r t e 1 d i v o r c e  o r  ' d i v o r c e  a t  mere c a p r i c e '*
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P r i o r  t o  a  d e c i s i o n  o f  t h e  H i g h  C o u r t  o f  J u d i c a t u r e ,  i n  
t h e  c a s e  o f  Maung Kywe v .  Ma K y l n  ( 2 9 ) ,  t h e  d e c i s i o n s  i n  L o w e r
a n d  U p p e r  Burm a w e r e  i n  c o n f l i c t  a n d  t h e r e  w a s  t h e  g r e a t e s t  ]
I
u n c e r t a i n t y  p r e v a i l i n g  o n  t h i s  p o i n t .  I t  h a s  now, h o w e v e r ,  
b e e n  a u t h o r i t a t i v e l y  l a i d  down i n  t h e  a b o v e  m e n t i o n e d  c a s e  
t h a t ,  u n d e r  B u r m e s e  B u d d h i s t  l a w ,  a s  a d m i n i s t e r e d  i n  t h e  C o u r t s ,  
n e i t h e r  p a r t y  h a s  t h e  r i g h t  t o  i n s i s t  o n  a  d i v o r c e  a g a i n s t  t h e  • ;
w i l l  o f  t h e  o t h e r  p a r t y  w i t h o u t  p r o o f  o f  m i s c o n d u c t  o r  m a t r i -  J
m o n i a l  f a u l t  o n  t h e  p a r t  o f  t h e  o t h e r  p a r t y .  i
T h e  S p e c i a l  C o u r t  o f  L o w e r  Burm a h e l d  t h a t  o n e  p a r t y  t o  a  jI
. . i
m a r r i a g e  c a n  n o t  d i v o r c e  t h e  o t h e r  i n  t h e  a b s e n c e  o f  a n y  f a u l t  
o n  t h e  p a r t  o f  t h e  o t h e r .  B e f o r e  a  d i v o r c e  c a n  be  o r d e r e d  j
a g a i n s t  t h e  w i s h  o f  t h e  d e f e n d a n t ,  t h e  p l a i n t i f f  m u s t  p r o v e  
e i t h e r  t h a t  t h e  d e f e n d a n t  h a s  c o m m i t t e d  some f a u l t  a g a i n s t  t h e  
p l a i n t i f f  a n d  t h e  f a u l t  i s  o f  a  s u f f i c i e n t l y  s e r i o u s  n a t u r e  t o  
j u s t i f y  a  d i v o r c e  a c c o r d i n g  t o  t h e  D h a m m a t h a t s  o r  t h a t  t h e  
d e f e n d a n t  h a s  c o m m i t t e d  some e v i l  d e e d  f o r  w h i c h  a  s e p a r a t i o n
o f  d e s t i n i e s  c a n  t a k e  p l a c e *  M ere  w i l l i n g n e s s  o n  t h e  
p a r t  o f  t h e  p l a i n t i f f  t o  p a y  c o m p e n s a t i o n  ( k o b o ) o r  t o  
s u r r e n d e r  t h e  w h o l e  o f  t h e  j o i n t  p r o p e r t i e s  c a n n o t  b e  t r e a t e d
a s  o n e  o f  t h e  g r o u n d s  s a n c t i o n e d  b y  t h e  D h a m m a t h a t s  f o r  a  )
d i v o r c e  ( 3 0 ) .  B u t  t h e  J u d i c i a l  C o m m i s s i o n e r ! s  C o u r t  o f  j
U p p e r  B urm a  h e l d  t h a t  t h o u g h  a  d i v o r c e  c a n n o t  b e  g r a n t e d  m e r e l y  j 
o n  t h e  g r o u n d  o f  k a n - m a - s a t  i . e .  a n  a l l e g a t i o n  t h a t  t h e  d e s t i ­
n i e s  o f  t h e  h u s b a n d  a n d  w i f e  a r e  n o t  c a s t  t o g e t h e r  ( 3 1 ) ,  a  ;
h u s b a n d  o r  w i f e  may s u e  a n d  o b t a i n  a  d i v o r c e  o n  c o n d i t i o n  o f  j
"■) (31) Ma Thin v .  iau m  Kvaw Ya, (lavx) -Li u iu.it. (1892-96) 5.
'(29) U W 8  "RanTITTI— '— ~  
(3°) Ml Pa Pu v . Maung Shwe Bank, (1891) S .J .  607; 
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s u r r e n d e r i n g  a l l  j o i n t  p r o p e r t i e s  and  p a y i n g  t h e  d e b t s  a s  
a l s o  t h e  c o s t s  o f  t h e  l i t i g a t i o n  when th e  o t h e r  p a r t y  i s  
w i t h o u t  f a u l t  and  does, n o t  a g r e e  t o  a d i v o r c e  ( 3 2 )  * The the* 
C h i e f  C o u r t  o f  Lower Burma s e t  t h e  c o n t r o v e r s y  a t  r e s t  f o r  
t h e  t im e  b e i n g  when i t  h e l d  t h a t  one o f  a  Barm an  B u d d h i s t  
c o u p l e  i s  e n t i t l e d  t o  a d i v r o e e  on paym ent  o f  t h e  c o s t s  o f  t h e  
s u i t  and  f o r e  g o in g  a l l  c l a i m  t o  t h e  j o i n t  p r o p e r t i e s  o f  t h e  
m a r r i a g e ? e v e n  th o u g h  t h e  o t h e r  p a r t y  d o e s  n o t  c o n s e n t  t o  i t  
and  no l e g a l  c r u e l t y  i s  p roved*  I t  i s  n e c e s s a r y  a t  t h i s  p o i n t  
t o  e m p h a s i s e  t h a t  t h e  p a s s a g e  f ro m  t h e  I-lanugye ( 3 3 ) d e a l i n g  
w i t h  1k a n - m a - s a t 1 d i v o r c e  was r e s p o n s i b l e  f o r  t h e  d e c i s i o n s  
t h a t  t h e  h u s b a n d  o r  w i f e  may sue and  o b t a i n  a  d i v o r c e  on  c o n ­
d i t i o n  o f  s u r r e n d e r i n g  a l l  t h e  j o i n t  p r o p e r t y  and  p a y i n g  t h e  
j o i n t  d e b t s  and t h e  c o s t s  o f  t h e  l i t i g a t i o n *  The J u d g e s  c o n s -
CL
t r u e  t h e  word 1 f a u l t 1 a s ^ m a t r i m o n i a l 1 f a u l t * .  A y e a r  l a t e r  5 
a D i v i s i o n  B en ch  o f  t h e  R angoon  H ig h  C o u r t  d e f i n i t e l y  h e l d  I n  
Ma Jlnion v* Ihiung^jfjyi^lCaiah ( j h ) t h a t  where t h e  c o u p le  a r e  
a i M a i m g g y i s , n e i t h e r  p a r t y  h a s  t h e  r i g h t  t o  i n s i s t  on a d i v o r c e  
a g a i n s t  t h e  w i l l  o f  th e  o t h e r  p a r t y ,  and  w i t h o u t  p r o o f  o f  
m i s c o n d u c t  o r  d e f a u l t  o f  t h e  o t h e r  p a r t y .  H e a l d ,  J *5 o b s e r v e d  
I n t e r  a l i a ,3 11 I n  my o p i n i o n ,  th e  r i g h t  t o  d i v o r c e  w i t h o u t  f a u l t ,  
l i k e  a l a r g e  number  o f  o t h e r  r i g h t s  m e n t io n e d  i n  t h e  Dhammathat  s5 
h a s  l o n g  b e e n  o b s o l e t e *  I t  i s  n o t  s u p p o r t e d  by  custom^ I t s
( 3 2 )  M J l i n J l a t  v .  Nga,B.a_So, ( 190!+) I I  U .B .H .  ( 1 9 0 ^ - 6 )  Div. 3 .
( 3 3 )  Manugye,  Book,  X I I ,  s e c .  3 .
( 3 n  ( 1 9 2 3 )  1 H an .  7 2 2 .
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r e s u r r e c t i o n  i n  t h e  B r i t i s h  c o u r t s  f o r  a  few  y e a r s ,  f i f t y  o r  
s i x t y  y e a r s  a g o ,  was t h e  r e s u l t  o f  a mere a c c i d e n t 5 i f  a l l o w e d  
i f  w o u ld  d e f e a t  t h e  p r o v i s i o n s  o f  t h e  l a w  a s  t o  th e  m a i n t e n a n c e  
o f  w i v e s ,  and  w o u ld  p r a c t i c a l l y  d e s t r o y  m a r r i a g e  a s  a p e rm a n e n t  
i n s t i t u t i o n *  I t  i s  a mere r e l i c  o f  t h e  a g e s  o f  b a r b a r i s m *  'F o r  
t h e  p a s t  f o r t y  y e a r s ,  i t  h a s  b e e n  r e j e c t e d  i n  Lower Burma 
w i t h o u t  o b j e c t i o n  o f  t h e  p a r t  o f  t h e  p e o p l e ,  and  t h e  f a c t  t h a t  ' 
i t s  r e c o g n i t i o n  i n  U pper  Burma n e a r l y  t w e n t y  y e a r s  ago h a s  n o t  
b e e n  f o l l o w e d  by a  demand f o r  su c h  d i v o r c e  shows t h a t  i t  i s  
c o n t r a r y  t o  t h e  p r e s e n t  d i e  a s  o f  t h e  p e o p l e *  **
S u b s e q u e n t l y  t h e  m a t t e r  was r e c o n s i d e r e d  i n  Mq,rjh.,..Shaw v* 
Mruur. ,>lv~,a.t...P aw ( 3 5 ) w here  t h e  w i f e  sued  t o  d i v o r c e  t h e  h u s b a n d  
on mere c a p r i c e  an d  t h e  t r i a l  c o u r t  g r a n t e d  h e r  a d e c r e e  w h ic h  
was c o n f i r m e d  by  t h e  f i r s t  A p p e l l a t e  C o u r t  w i t h o u t  t a k i n g  i n t o  
c o n s i d e r a t i o n  t h e  e f f e c t  o f  th e  d e c i s i o n  a r r i v e d  i n  Ha Hmon!,s. 
c a s e *  I n  s e c o n d  a p p e a l  t h e  H ig h  C o u r t  s e t  a s i d e  t h e  d e c r e e  
and  d i s m i s s e d  t h e  w i f e ' s  s u i t  r e l y i n g  on  Ha H monks ca se*  The 
w i f e  t h e n  f i l e d  a L e t t e r s  P a t e n t  a p p e a l  and  t h e  s a n e  was h e a r d  
by P r a t t  an d  R u t l e d g e ,  J J*  who d i f f e r e d  f r o m  H e a i d ,  J o ’ s 
o p i n i o n  i n  Ma Hmon1s c a s e  0 The c a s e  was t h e n  r e f e r r e d  t o  a 
F u l l  Bench  f o r  d e c i s i o n *  B u t  b e f o r e  t h e  F u l l  B ench  c o u l d  
d e c i d e  t h e  p o i n t  w h e th e r o o n e  o f  a m a r r i e d  c o u p l e  i s  e n t i t l e d  
t o  sue t h e  o t h e r  and  o b t a i n  a d i v o r c e  on  s u r r e n d e r i n g  a l l  j o i n t
( 3 5 )  C i v i l  u R e f,e r  enc 0 l H q «i ,5 o f  1,9,25 o f  t h e  R angoon  H igh  C o u r t  $
see S*C* L a h i r i , B urm ese  B u d d h i s t  Law, 79•
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p r o p e r t i e s  an d  p a y i n g  a l l  j o i n t  d e b t s  a s  a l s o  c o s t s  o f  t h e  
l i t i g a t i o n  w i t h o u t  e s t a b l i s h i n g  any f a u l t  on  t h e  o t h e r  s p o u s e ,  
t h e  w i f e  d i e d  an d  t h e  a p p e a l  a b a te d *  Thus t h e  p o i n t  was l e f t  
u n d e c id e d *
S u b s e q u e n t l y ,  In Maune Kvwe v . MaJSfcta ( 3 6 ) P a g e ,  C. J. ,
d i s c u s s e d  a l l  p r e v i o u s  a u t h o r i t i e s  t o u c h i n g  t h e  p o i n t  and  s a i d  
i n t e r a l i a s  ’’W h a te v e r  may hav e  b e e n  th e  l e g a l  p o s i t i o n  i n  a g e s
l o n g  p a s t ,  I  am s a t i s f i e d  t h a t  u n d e r  t h e  p e r s o n a l  l a w  o f  t h e  
33unman B u d d h i s t s  as- i t  o b t a i n s  t o d a y ,  d i v o r c e  a t  t h e  i n s t a n c e  
o f  one p a r t y  t o  t h e  m a r r i a g e  m e r e l y  f o r  c a p a r i c e  and w i t h o u t  
p r o o f  o f  some m a t r i m o n i a l  f a u l t  i s  n o t  p e r m i s s i b l e ,  e v e n  i f  
t h e  p a r t y  d e s i r i n g  t h e  d i v o r c e  i s  p r e p a r e d  t o  s u r r e n d e r  h i s  o r  
h e r  s h a r e  o f  t h e  j o i n t  p r o p e r t y , and  t o  p ay  1 k o b o 1 ( ’ p r i c e  o f  
t h e  b o d y ’ ) * ” H i s  L o r d s h i p ,  t h e r e f o r e ,  c o n c l u d e d  t h a t  a  d i v o r c e  
i s  n o t  p e r m i s s i b l e  a t  t h e  w i l l  and  p l e a s u r e  o f  one p a r t y  t o  a 
B u d d h i s t  m a r r i a g e  w i t h o u t  p r o o f  o f  a m a t r i m o n i a l  o f f e n c e *
I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h i s  d e c i s i o n  i s  c o r r e c t  and  
i n  a c c o r d a n c e  w i t h  t h e  c u s to m s  p r e v a i l i n g  a t  t h e  p r e s e n t  day*  
h * A n to n ia t i c  M s s o  1 ,u t i o n  o f  M a r r l a g e ,
( a ) M s s p l u t i o n  . o X .J ia r r  iage^^Qn . t he .g rounds  o.f D e s e r t !  on  *
Ac c o r  d i n  g t o  t h e  Dh aimna t  h a  t  S ( 3 7 ) ,  a  B u r  me s e B uddh i  s t  
m a r r i a g e . b e c o m e s  a u t o m a t i c a l l y  d i s s o l v e d  f o r  one o f  t h e  
f  o l l o w i n g  r e  a s o n s s
( 1 ) d e s e r t i o n  by t h e  h u s b a n d  f o r  t h r e e  y e a r s  and  by t h e  w i f e
( 3 6 )  (1 9 3 0 )  8 Ran* b l l .
( 3 7 )  D i g e s t  I I ,  Sec* 312; 
D i g e s t  I I ,  Sec* ^11*
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f o r  one y e a r ,  a c c o m p a n ie d  by t h e  f a i l u r e  o f  t h e  h u s b a n d  t o  
m a i n t a i n  t h e  w i f e  d u r i n g  t h e  s p e c i f i e d  p e r i o d s  o f  d e s e r t i o n ;
( 2 ) o r d i n a t i o n  o f  t h e  h u s b a n d  w i t h o u t  r e t a i n i n g  an  a n im u s .^  
r e  v e r t  e n d  i  t o  h i s  l a y  s t a t u s *
The l a w  on  th e  s u b j e c t  o f  d e s e r t i o n  a s  a g ro u n d  f o r  d i s ­
s o l u t i o n  o f  m a r r i a g e  i s  s e t  o u t  i n  t h e  e x t r a c t s  f ro m  t h e  
Dhanmiatha ts  r e p r o d u c e d  i n  s e c t i o n  312 o f  t h e  Kinwum l-Iingyi 1 s 
D i g e s t ,  Volume I I *  A s  t h e  t e x t  o f  Manugye i s  c l e a r e r  and  more 
p r e c i s e  t h a n  t h e  e x t r a c t s  f r o m  t h e  o t h e r  Dh animat h a t  s , i t  i s  
i n v a r i a b l y  c i t e d  and  r e l i e d  o n  by t h e  C o u r t s  and  i t  i s ,  t h e r e -  
f  o r e , r e  p r o  d n ee d  he r e s
'•Any h u s b a n d  and  w i f e  l i v i n g  t o g e t h e r ,  i f  t h e  h u s b a n d ,  
s a y i n g  he d o e s  n o t  w i s h  h e r  f o r  a w i f e ,  s h a l l  hav e  l e f t  t h e  
h o u s e ,  and  f o r  t h r e e, y e a r s  s h a l l  n o t  h a v e  g i v e n  h e r  one l e a f  
o f  v e g e t a b l e s  o r  one s t i c k  o f  f i r e w o o d ,  a t  t h e  e x p i r a t i o n  o f  
t h r e e  y e a r s ,  l e t  e a c h  have t h e  r i g h t  o f  t a k i n g  a n o t h e r  h u s b a n d  
an d  \ \ r i f e ; l e t  them  hav e  th e  r i g h t  t o  s e p a r a t e  and  m arry  a g a i n * " 
T h e re  h a s  b e e n  much d i f f e r e n c e  o f  o p i n i o n  i n  t h e  C o u r t s  
o f  Burma on  t h e .  q u e s t i o n  w h e t h e r ,  a s s u m in g  t h a t  t h e  p r o v i s i o n s  
o f  t h e  t e x t  h av e  b e e n  c o m p l i e d  w i t h ,  t h e  m a r r i a g e  i s  i n  so f a c t o 
d i s s o l v e d  a t  t h e  e x p i r y  o f  p r e s c r i b e d  p e r i o d ,  o r  w h e th e r  t h e r e  
m us t  be a l s o  some a c t  o f  v o l i t i o n  by t h e  a g g r i e v e d  p a r t y  show ing  
a n  i n t e n t i o n  t o  t r e a t  t h e  m a r r i a g e  a s  a t  a n  end* P r i o r  t o  1906  
i t  h a d  b e e n  h e l d  t h a t  t h e  m a r r i a g e  was a u t o m a t i c a l l y  d i s s o l v e d
upon  t h e  e x p i r y  o f  t h e  p r e s c r i b e d  p e r i o d  o f  d e s e r t i o n  ( 3 8 ) b u t  
i n  t h a t  y e a r  a  F u l l  Bench  o f  t h e  C h i e f  C o u r t ,  i n  t h e  c a s e  o f  
The i n  Pe v .  ILj?„§.t (3 9 )  d e c i d e d  t h a t  some f u r t h e r  a c t  o f  v o l i t i o n  
was e s s e n t i a l *  So t h e  l a w  s t o o d  u n t i l  1 9 2 7 , when T heJ jLJh lhs  
c a s e  was i n  t u r n  o v e r r u l e d  by Ha N yun v* Mg* San  The i n  (bO) 
an d  th e  o r i g i n a l  p o s i t i o n  r e s t o r e d *
The F u l l  Bench  o f  t h e  C h i e f  C o u r t  o f  Lower Burma and 
t h e  H ig h  C o u r t  o f  J u d i c a t u r e  a t  Rangoon  a r r i v e d  a t  o p p o s i t e  
c o n c l u s i o n s  o n  t h e  q u e s t i o n  a s  t h e y  d i f f e r e d  i n  th e  i n t e r p r e -  ■ 
t a t i o n  o f  t h e  p r o v i s i o n  " t h e y  s h a l l  n o t  c l a i m  each-  o t h e r  a s  
h u s b a n d  and  w i f e ;  l e t  them  hav e  t h e  r i g h t  t o  s e p a r a t e  an d  m a r ry  
a g a i n * ’ ’
The more c o r r e c t  t r a n s l a t i o n  o f  t h i s  p r o v i s i o n ,  a s  
Adamson, C h i b ,  h a s  p o i n t e d  o u t  i n  The i n . Pe v* IJ Pe t  ( b l )  i s ,
"They may n o t  s a y ,  ’yo u  a r e  my h u s b a n d ’ , ’y o u r  a r e  ray w i f e ’ l e t  
them  hav e  t h e  r i g h t  t o  d i v o r c e  and  m a r ry  a g a i n *’1 The Burmese 
t e x t  b e i n g  " ft) ^  ^  coo 1 rnp o> ^ G ©>
a n d  th e  d e f e c t  i n  th e  t r a n s l a t i o n  a p p e a r s  t o  h a v e  b e e n  one o f  
t h e  c a u s e s  o f  t h e  d i f f e r e n c e  o f  o p in io n *
F o x ,  J * , o b s e r v e d  i n  h i s  d i s s e n t i n g  ju d g e m e n t  i n  T h e i n  Pe 
V* u  P e t  ( b 2 ) ,  ■
"The i m p e r a t i v e  w ords  o f  t h e  t e x t  a r e  f o l l o w e d  by t h e  w ords  
’ l e t  th em  h av e  t h e  r i g h t  t o  s e p a r a t e * ’ T h ese  w ords  no d o u b t
( 3 o )  Ma 'T h a t  v .  Ma S a n  O n, ( 1 9 0 3 )  2 L . B . R .  8 5 :
P o  Maung v* L Na,gal in g u m  C h e t ty ?  ( 1 8 9b)  11 I
( 3 9 )  ( 1 9 0 6 ) 3 L .B .R .  17 5 .  (Vo) ( 1 9 2 7 ) 5 R a n .  537 ( F . B . )
(5-1) (1 9 0 6 )  3 L .B .R .  1 7 5 .
( li-2 )  ( 1 9 0 6 ) 3  L . B . R .  1 7 5 .
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seem to  imply t h a t  the r e s u l t  o f  the conduct a t  th e  end o f  th e  
y e a r  ( b f )  i s  m ere ly  to  give a r i g h t  t o  d iv o rc e  a t  the  o p t i o n  
o f  e i t h e r  p a r t y ,  and t h a t  something must he done by a t  l e a s t  
one p a r t y  a f t e r  th e  p e r io d  b e fo re  the m a r r ia g e  w i l l  be a c t u a l l y  
d i s so lv e d *  R ead ing  them however w i th  th e  r e s t  of the  t e x t ,
1 do n o t  t h i n k  t h a t  t h i s  i s  the  t r u e  meaning* Prima f a c i e  
th ey  a r e  u n n e c e s s a ry ,  f o r  the  p a r t i e s  have a l r e a d y  sep a ra ted *  
The i n t e n t i o n  i n  i n s e r t i n g  them may have been  to  r e n d e r  l a w f u l  
a f t e r  the  y e a r  what h a s  been  un law fu l  p re v io u s ly *  I n  any ca se  
i t  a p p e a rs  t o  me t h a t  th e  most im p o r ta n t  p a r t  o f  th e  t e x t  i s  
the  i n j u n c t i o n  n o t  t o  c la im  one a n o th e r  as  husband a n d . w i f e , - 
and the words g iv in g  each  the  r i g h t  t o  t a k e  a n o th e r  spouse ,  
a s  i n  the  case  of  a husband d e s e r t i n g  h i s  w ife  f o r  t h r e e  y e a r s ,  
t h e r e  i s  n o th in g  making i t  compulsory f o r  e i t h e r  the  husband 
o r  th e  wife to  communicate h i s  or  h e r  I n t e n t i o n  to  be no l o n g e r  
bound by th e  m arr iage  t i e ,  o r  t o  do a n y th in g  i n d i c a t i n g  such- 
I n t e n t i o n * "
On the  o t h e r  hand Adamson, C«J*? o b se rv e d  t h e r e i n £
" In  my view t h i s  s e c t i o n  does n o t  I n  any way su p p o r t  .the 
p r o p o s i t i o n  t h a t  d e s e r t i o n  I s  i n  so f a c t o  a d i s s o l u t i o n  of
( h X )  The i n  Be,1 s case d e a l t  w i th  th e  q u e s t i o n  of d iv o rc e  on th e  
ground of d e s e r t i o n  by th e  w i f e ,  f o r  which the  Dhanmathats ' 
p r e s c r i b e  a p e r io d  of one y e a r ,  b u t  the  q u e s t i o n s  under 
c o n s i d e r a t i o n  were, w he the r  a t  the end o f  the  p r e s c r i b e d  
p e r io d  any a c t  o f  v o l i t i o n  by the  d e s e r t e d  spouse i s  
n e c e s s a r y  to  pu t  an end to  the  m arr iag e  must depend upon * 
the  same f a c t o r s ,  w h e the r  the  d e s e r t e d  spouse i s  th e  
hu s b and o r  the wi f  e *
m a r r i a g e *  I  am u n a b l e  t o  f o l l o w  my l e a r n e d  c o l l e a g u e  Mr* 
J u s t i c e  F o x  i n  r e g a r d i n g  t h e  s e c t i o n  a s  c o n t a i n i n g  a m an d a te  
o f  t h e  l a w  g i v e r  e n j o i n i n g  a h u s b a n d  o r  w i f e  who c o n d u c t  th e m ­
s e l v e s  i n  t h e  m anner  s t a t e d  i n  t h e  s e c t i o n  n o t  t o  c o n s i d e r  o r  
c l a i m  one a n o t h e r  a f t e r  t h e  p e r i o d s  s t a t e d  a s  h u s b a n d  and  w i f e  
I n  my v ie w  t h e  s e c t i o n  m e r e l y  d i r e c t s  t h a t  t h e  p a r t y  i n  f a u l t  
s h a l l  n o t  c l a i m  t h e  o t h e r  a g a i n s t  t h e  o t h e r  w ish* F o r  do 1 
t h i n k  t h a t  any  su ch  i n c o n s i s t e n c y  a s  t h a t  p o i n t e d  o u t  by my 
l e a r n e d  c o l l e a g u e ,  v i s *  t h a t  a woman a l t h o u g h  s t i l l  m a r r i e d  t o  
one man, h a s  a r i g h t  t o  m a r ry  a n o t h e r 5 c a n  p o s s i b l y  a r i s e  
u n d e r  t h e  p r o v i s i o n s  o f  t h e  s e c t i o n *  The r i g h t  g i v e n  i s  f i r s t  
t o  d i v r o c e  an d  t h e n  t o  m a r ry  a g a in *  The r i g h t  t o  m a r ry  a g a i n • 
a p p e a r s  t o  h a v e  b e e n  i n t r o d u c e d  i n t o  t h e  s e c t i o n  m e re ly  a s  a 
v i s i b l e  symbol o f  t h e  f a c t  t h a t  t h e  m a r r i a g e  t i e  h a s  b e e n  
d i s s o l v e d *  'Whether t h e  d i s s o l u t i o n  c a n  be a c c o m p l i s h e d  by  a 
mere a c t  o f  v o l i t i o n ,  a s  t h e  s e c t i o n  seems t o  im p ly  o r  w h e t h e r  
i t  “would r e q u i r e  some more fo rm ed  a c t i o n ,  i s  a q u e s t i o n  w h ic h  
i n  t h e  p r e s e n t  c a s e  d o e s  n o t  c o n c e r n  us* B u t  i t  a p p e a r s  t o  me 
t h a t  t h e  l a t t e r  o f  th e  l a w  r e q u i r e s  t h a t  t h e r e  s h a l l  be  a t  l e a  
a n  a c t  o f  v o l i t i o n *  I n  s e c t i o n s  301 and  312 o f  volume I I  o f  
t h e  D i g e s t  o f  Burmese B u d d h i s t  Law t h e r e  a r e  e x t r a c t s  f r o m  
many Dhamm athats*  They v a r y  i n  d e t a i l s ^ b u t  i n  t h e  m a in  p r i n ­
c i p l e  t h e y  a g r e e *  On t h e  one s i d e  I s  t h e  h u s b a n d  o r  w i f e  who 
i s  111 f a u l t ,  o n  t h e  o t h e r  I s  t h e  w i f e  o r  h u s b a n d  who h a s  b e e n  
d e s e r t e d *  They g iv e  t o  t h e  p a r t y  who I s  s i n n e d  a g a i n s t  t h e  
r i g h t  t o  be no l o n g e r  bound by t h e  m a r r i a g e  t i e *  B u t  i n  no
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c a s e  I s  i t  s u g g e s t e d  t h a t  t h e r e  c a n  be a  d i s s o l u t i o n  o f  ‘m a r r i a g e
e x c e p t  a t  t h e  d e s i r e  o f  a p a r t y  t o  t h e  m a r r i a g e * "
Maung B a ,  who w ro t e  t h e  l e a d i n g  ju d g e m e n t  i n  Ma Ijyun
v* Maun^ Ban T h e i n  o b s e rv e d ?  -
"As r e g a r d s  t h e  l a s t  p h r a s e ,  ’l e t  them  have  th e  r i g h t  
t o  d i v o r c e  and  m a r ry  a g a i n ’ I  do n o t  a g r e e  w i t h  t h e  l e a r n e d  
C*J„ t h a t  i t  i m p l i e s  t h a t  e i t h e r  p a r t y  h a s  s t i l l  g o t  t o  do
s o m e th in g  t o  s e v e r  t h e  m a r r i a g e  bond* i n  my o p i n i o n  i t  s im p ly
means t h a t  d i s s o l u t i o n  o f  m a r r i a g e  h a s  r e s u l t e d  and t h a t  t h e y  
c a n  t a k e  a d v a n t a g e  o f  i t *  The l e a r n e d  0 * J * ,  was a l s o  i n f l u e n c e d  
by  t h e  c o n s i d e r a t i o n  t h a t  t h e  r e l a t i o n s h i p  s h o u l d  come t o  a n  
e n d  by m ere  d e s e r t i o n  th o u g h  one o f  t h e  c o u p l e  m ig h t  n o t  w i s h  
I t  o r  m ig h t  w i s h  a d iv o r c e * '  The Manugye i s  n o t  w i t h o u t  a 
rem edy f o r  su c h  c a s e s *  I t  p e n a l i s e s  t h e  p a r t y  who w i s h e s  t o  
s e p a r a t e  when t h e r e  i s  no f a u l t  on  e i t h e r  s i d e *  (Book 12 ,-  s e c ­
t i o n  3 ) * n
I n  a n o t h e r  c a s e  I t  i s  h i n t e d  a t ,  b u t  n o t  a c t u a l l y  d e c i d e d ,  
t h a t  t h e  d i s s e n t i e n t  ju d g m e n t  o f  F o x ,  I*  I n  The i n  Pe 1 s c a s e  
i s  t h e  c o r r e c t  e x p o s i t i o n  o f  l a w  on  th e  p o i n t  and  t h a t  d e s e r t i o n  
by a h u s b a n d  o f  h i s  w i f e  f o r  t w e lv e  y e a r s ,  d u r i n g  w h ich  p e r i o d  
he f a i l e d  t o  m a i n t a i n  h e r ,  i s  s u f f i c i e n t  t o  c o n s t i t u t e  a 
d i v o r c e  (1 5 ) °
I n  t h e  c a s e  o f  Ma Saw ICin  v* Mo* Tun Aims; Gy aw (1 6 )  t h e  
J u d i c i a l  C o m m it te e  o f  t h e  P r i v y  C o u n c i l  r e f u s e d  t o  e x p r e s s
(bb) (1 9 2 7 ) 5 Ran* 53 7  (F*B *) *
(*+5) Shwe Sa v* MslJIo, (1 9 2 2 ) 1 B i . J .  2b*
( b o )  (1927)"TTRan«> 79? a case n o t  r e f e r r e d  t o  i n  S * A *8 * Che t  t .var
( c o n t i n u e d  on  ne.xt Page) •
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a n  o p i n i o n  o.n t h e  p o i n t  on  w h ic h  t h e  two F u l l  B e n c h e s  h ad  
d i f f e r e d ;  h u t  t h e i r  L o r d s h i p s  d i d  d raw  a t t e n t i o n  t o  t h e  f a c t  
t h a t  i n  su c h  a  s e r i o u s  m a t t e r  a s  t h e  s e v e r a n c e  o f  t h e  m a r r i a g e  
t i e  t h e  p r o v i s i o n s  o f  t h e  Dham m atha ts  must  be s t r i c t l y  c o n s t r u e d  
and  f u l l y  c o m p l i e d  w i t h ,  and  t h a t  u n l e s s  b o t h  c o n d i t i o n s ,  
nam ely  d e s e r t i o n  and  f a i l u r e  t o  f u r n i s h  m a i n t e n a n c e ,  a r e  
s a t i s f i e d ,  t h e  m a r r i a g e  t i e  m us t  be c o n s i d e r e d  a s  s u b s i s t i n g *
The c o n v e r s e  c a s e  o f  d e s e r t i o n  by t h e  w i f e  was c o n s i d e r e d ,  
i n  S . A . 8 » C h e t t y a r  F i r m v ,  U Maung G-yi ( I f ) and  i t  h e l d
t h a t  i f  t h e  w i f e  d e s e r t s  h e r  h u s b a n d ,  t h e  'm a r r iag e  becom es 
a u t o m a t i c a l l y  d i s s o l v e d  a t  t h e  end  o f  one y e a r  f ro m  t h e  d a t e  
o f  d e s e r t i o n ,  s t r i c t l y  so c a l l e d *
A l t h o u g h  t h e  d e c i s i o n  i n  Ma H yun1s c a s e  may be b a s e d  on  
a c o r r e c t  i n t e r p r e t a t i o n  o f  th e  r e l e v a n t  t e x t  o f  Manugye, i t  
i s  s u b m i t t e d  t h a t  I t  w ou ld  be i n c o n s i s t e n t  t o  r e c o g n i s e  t h e  
a u t o m a t i c  d i s s o l u t i o n  o f  a m a r r i a g e  by d e s e r t i o n  and  t o  w i t h -  
h o l d  r e c o g n i t i o n  o f  t h e  r i g h t  o f  d i v o r c e  on  mere c a p r i c e ,  f o r  
R u t l e d g e ,  C *1 *, and  C a r r ,  J *, who were members o f  t h e  F u l l  
B ench  t h a t  d e c i d e d  Ma ITyun1 s c a s e ,  e x p r e s s e d  t h e  v ie w  i n  
Ma K i n  v* Hanna Po B e in  ( 1 8 )  t h a t  a u t o m a t i c  d i s s o l u t i o n  o f  
m a r r i a g e  on  t h e  e x p i r y  o f  t h e  p r e s c r i b e d  p e r i o d s z I s ,  i n  
e s s e n c e ,  a  d i v o r c e  a t  w i l l .  M o re o v e r ,  w i t h  t h e  a d v a n ce  o f  
c i v i l i z a t i o n ,  and  f ro m  c o n t a c t  w i t h  I n d i a n s  and  B r i t i s h ,  t h e
(16)  c o n t in u e d  from the  l a s t  gp.age %
F i r m  v .  U Mg G y i ,  ( 1 9 3 ? )  ib  Ran* 329 i n  w h ich  13a  U, J  
s a i d  t h e  l a w  on  t h i s  q u e s t i o n  was n o t  a u i t e  s e t t l e d *
( V )  ( 1 9 3 6 ) l h  R a n .  3 2 9 .
(U3) ( 1 9 2 7 ) 6 R a n .  1 .
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Burm ese  came t o  r e g a r d  th e  i n s t i t u t i o n  o f  m a r r i a g e  a s  more 
p e r m a n e n t  t h a n  i t  h a s  b e e n  r e g a r d e d  i n  f o r m e r  c e n t u r i e s  when 
Burma was t o  a g r e a t  e x t e n t  I s o l a t e d  f ro m  c o n t a c t  w i t h  f o r e i g n  
c o u n t r i e s *  The new s a n c t i t y  a t t a c h i n g  t o  m a r r i a g e  was r e  c o g -
cl c-q j ^ (<fji Jl
n i s e d  n o t  o n l y  oy t h o s e  who e n t e r e d  oh t h e  m a r i t a l  s t  a  tats b u t  
a l s o  by t h e  p u b l i c  a u t h o r i t i e s  e n t r u s t e d  w i t h  t h e  d u t y  o f  - 
a d m i n i s t e r i n g  t h e  c u s to m a r y  l a w  o f  t h e  country!*  We f i n d  I n  
t h e  R e s c r i p t  o f  K ing  Bodawpaya i s s u e d  I n  1116 B .S .  (1 7 6 1  A . D . J '•' 
an  o r d e r  t o  t h i s  e f f e c t  ( l 9 ) s -
11 I f  e i t h e r  t h e  h u s b a n d  o r  t h e  w i f e  d e s i r e s  t o  s e p a r a t e  
f ro m  t h e  o t h e r ,  a g a i n s t  whom no f a u l t  c a n  be i m p u t e d ,  b u t  
s im p ly  b e c a u s e  t h e r e  i s  no l o v e  b e tw e e n  th e m ,  d e c i s i o n  w i l l  be 
made a g a i n s t  t h e  p a r t y  w i s h i n g  t h e  s e p a r a t i o n  who s h a l l  a l s o  
u n d e rg o  c o r p o r a l  p u n i s h m e n t* "
I t  w i l l  be n o t e d  t h a t  t h e  r e s c r i p t  r a n k s  t w e n t y - s e v e n t h  
i n  t h e  l i s t  o f  t h i r t y - f o u r  Dham m atha ts  d i g e s t e d  by  t h e  Kinwun 
M ingyI  and p u b l i s h e d  a t  l e a s t  t h i r t y - t w o  y e a r s  a f t e r  Manugye.
U E Maung ( 5 8 )  p o i n t e d  o u t  t h e  a n o m a l i e s  t h a t  w ould  a r i s e  
f r o m  t h e  r e c o g n i t i o n  o f  a u t o m a t i c  d i s s o l u t i o n  o f  m a r r i a g e  a t
( 1 9 )  U 33 Maung, Burinese r B u d d h i s t  Law, 80 ;  D i g e s t  I I ,  sec* 255* I
A R o y a l  R e s e f i p t  was o n l y  e f f e c t i v e  d u r i n g  t h e  r e i g n  o f  j
th e  K ing  who I s s u e d  i t ,  b u t  t h i s  I n d i c a t e s  t h a t ,  e v e n  i
b e f o r e  t h e  B r i t i s h  c o n q u e s t ,  p u b l i c  a u t h o r i t i e s  I n  Burma j
were  n o t  d i s p o s e d  t o  g iv e  e f f e c t  t o  t h e  r u l e s  i n  t h e  !
D ham m atha ts  w h ich  p e r m i t t e d  d i v o r c e  a g a i n s t  t h e  w i s h  o f  a j
f a u l t l e s s  spouse*  j
( 5 0 )  Burmese, ..Bud d h i s t  Law, 88*
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t h e  c o n c l u s i o n  o f  t h e  p e r i o d s  p r e s c r i b e d  a f t e r  d e s e r t i o n  i n  
t h e  f o l l o w i n g  t e r m s ? -
"A w i f e  may n o t  d i v o r c e  h e r  h u s b a n d  a t  w i l l  e v e n  on s u r ­
r e n d e r i n g  a l l  h e r  i n t e r e s t s  i n  t h e  j o i n t  p r o p e r t y ;  y e t  she  
may by l e a v i n g  t h e  h u s b a n d  and  k e e p i n g  o u t  o f  h i s  way f o r  a 
y e a r  o b t a i n  a  d i s s o l u t i o n  o f  t h e  m a r r i a g e  and  c l a i m  a t  t h e  
e x p i r y  o f  t h e  p e r i o d  p a r t i t i o n  on  t h e  b a s i s  o f  a d i v o r c e  by  
m u tu a l  c o n s e n t*  A d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  
w i l l  be i l l u s o r y ?  f o r  i f  o n l y  th e  p a r t y  a g a i n s t  whoa t h e  d e c r e e  
I s  p a s s e d  c a n  e v a d e  t h e  p r o c e s s  o f  la w  f o r  t h e  p r e s c r i b e d  
p e r i o d s ,  he  o r  she may t h e n  come f o r w a r d  and  c l a i m  t h a t  t h e  
d e c r e e  h a s  bee onie i  no p e r  a t  I  ve * ! h  a t  Ha J y  u n 1 s c a se h a  s r e  s u l  t  e d»  ■a«!MMku«raui4LuM'iAsii4unv«.'iw*mriTatai.'M
I n  l o o s e n i n g  t h e  bond  o f  m a r r i a g e  b e t w e e n  B ur  me se B u d d h i s t s ,  
u n d o in g  t h e  w ork  b e g u n  by K in g  Bodawpaya I n  h i s  R o y a l  R e s c r i p t  
o f  1718  A*Do I s  c l e a r  f ro m  t h e  c a s e  o f  IIga Aye v» K in g  E m p ero r  
( J l ) *  I t  was c l a i m e d  t h a t  t h e  w i f e ,  who h a s  s u c c e s s f u l l y  
e v a d e d  h e r  h u s b a n d ’ s e n q u i r i e s  o f  h e r  w h e r e a b o u t s  f o r  one y e a r ,  
i s  c o m p e te n t  t o  c o n t r a c t  a v a l i d  m a r r i a g e  w i t h  a n o t h e r  man; 
a f t e r  Ma i ' y u n ’ s c a s e ,  t h e  c l a i m  i s  i r r e s t i b l e . ”
I n  Daw, K h in j f o j. v .  D r ^ J f h a ^ l l y a ,  (5 2 )  t h e  q u e s t i o n  w h e t h e r  
t h e r e  c o u l d  be an  a u t o m a t i c  d i v o r c e  w i t h o u t  any  a c t  o f  v o l i t i o n  
o n  t h e  p a r t  o f  t h e  d e s e r t e d  s p o u se  was r e f e r r e d  t o  a F u l l  B ench  
o f  t h e  H ig h  C o u r t  o f  t h e  I n d e p e n d e n t  R e p u b l i c  o f  Burma* I t  was
( 5 1 )  C r i m i n a l  A p p ea l . .ho,*....2,3.8 j o f  1 9 9 5
446 *
p o i n t e d  o u t  t h a t  t h e  q u e s t i o n  h ad  b ee n  f u r t h e r  c o m p l i c a t e d  by 
t h e  f a c t  t h a t  C r l e d h i l l ,  J* h a d  s t a t e d  i n  IT The i n  v» Ma K h in  
Ny u n  ( 5 3 )  a s  f o l l o w s ? -
"The r u l e  I n  s e c t i o n  17 Book V o f  Manugyp, I s  t o  be f o u n d  
I n  t h e  o l d e r  D ham m atha ts  and  was f o r m u l a t e d  by Burmese j u r i s t s  
who c o u l d  n o t  h av e  c o n t e m p l a t e d  t h e  e x i s t e n c e  o f  a C r i m i n a l  
C o u r t  w i t h  p o w ers  t o  make an d  e n f o r c e  o r d e r s  t h a t  a  h u s b a n d  
s h o u l d  pay  a m o n th ly  sum f o r  h i s  w i f e ' s  m a in te n a n c e *  I t  i s  
a r u l e  w h ic h  p r o v i d e s  t h a t ,  s u b j e c t  t o  c o n d i t i o n s  I n d i c a t e d ,  
a h u s b a n d  may r i d  h i m s e l f  o f  h i s  w i f e  by m aking  i t  c l e a r  t h a t  
he h a s  no l o v e r  f o r  h e r  and  r e p u d i a t e s  h i s  r e s p o n s i b i l i t i e s  
t o w a r d s  h e r*  I f  he  i s  c o m p e l l e d  by f o r c e  o r  f r a u d  t o  p u t  h e r  
i n  p o s s e s s i o n  o f  money f o r  h e r  m a i n t e n a n c e ,  he  d o e s  n o t ,  t o  
any  m ind ,  ' c o n t r i b u t e '  t o w a r d s  h e r  m a i n t e n a n c e .  I n  t h e  s e n s e  
i n  w h ic h  t h a t  word  i s  u s e d  i n  t h e  r u l e *  I t  was h e l d  I n  
Daw Pwa .May v .  Ma Ihe.ln.-M.V-a ( 5 l0  t h a t  aequfesence  i n  t h e  
d e s e r t e d  w i f e  o c c u p y i n g  and  e n j o y i n g  t h e  r e n t s  o f  p a r t  o f  t h e  . 
e s t a t e  was a ' c o n t r i b u t i o n '  and  I  am p r e p a r e d  t o  go a s  f a r  a s  
t o  say  t h a t  a v o l u n t a r y  paym en t  o f  a n  I n s t a l m e n t  I n  a c c o r d a n c e  
w i t h  an  o r d e r  o f  C o u r t  I s  a  ' c o n t r i b u t i o n 1, b u t  I  do n o t  t h i n k  
t h a t  t h e  r e a l i s a t i o n  o f  su c h  money by d i s t r a i n  i s ,  and  1 am 
p o s i t i v e  t h a t  n e g l e c t  t o  com ply  w i t h  a m a i n t e n a n c e  o r d e r  I s  
n o t  a c o n t r i b u t i o n  t o  t h e  w i f e ' s  m a in te n a n c e " . .
( 5 3 )  B .L .B .  (19^-8) 1 0 8 o
(5*+) (1 9 3 7 )  A. I . E .  R an .  255-
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I t  was f u r t h e r  p o i n t e d  o u t  t h a t  t h e  com bined  e f f e c t  o f  
Ma Nyun  v* Maung San T h e in  ( 5 5 )  and G e l d h i l l ,  J . * s  r u l i n g  i s  
a s  f o l l o w s ? -
UA man who d e s e r t s  h i s  w i f e  may have  a n  o r d e r  f o r  m a in ­
t e n a n c e  p a s s e d  a g a i n s t  h im  u n d e r  s e c t i o n  b 8 8 ( l )  o f  t h e  Code o f  
C r i m i n a l  P r o c e d u r e  o r  a d e c r e e  f o r  m a i n t e n a n c e  p a s s e d  a g a i n s t  
h im  i n  a c i v i l  s u i t *  B u t  i f  he  r e f u s e s  o r  f a i l s  t o  com ply  
w i t h  t h e  o r d e r  o r  t h e  d e c r e e  f o r  a ^ p e r i o d  o f  3 y e a r s ,  t h e  
m a r r i a g e  w i l l  be d i s s o l v e d  a u t o m a t i c a l l y  and  he w i l l  be r e l e a s e d  
f ro m  a l l  f u r t h e r  l i a b i l i t y  t o  pay  m a i n t e n a n c e  a l l o w a n c e  e v e n  
t h o u g h  t h e  w i f e  h a s  done a l l  she c o u l d  t o  r e c o v e r  m a i n t e n a n c e  
a l l o w a n c e  f r o m  h im  d u r i n g  t h a t  p e r i o d ;  ( 2 )  m a i n t e n a n c e  a l l o w a n c e  
may have  b e e n  r e c o v e r e d  f ro m  h im  i n  e x e c u t i o n  o f  t h e  o r d e r  o r  
d e c r e e , and  ( 3 ) t h e  w i f e  d o e s  n o t  w an t  t h e  m a r r i a g e  t o  be d i s ­
s o lv e d *  They c a n n o t  b u t  have  t h e  u n d e s i r a b l e  e f f e c t  ( 1 )  o f  
p u t t i n g  a v e r y  h i g h  premium on  t h e  m a t r i m o n i a l  o f f e n c e s  o f  
d e s e r t i o n  and  f a i l u r e  t o  g iv e  m a in t e n a n c e  a l l o w a n c e ,  ( 2 )  o f  
e n c o u r a g i n g  a n d  r e w a r d i n g  con tum acy  i n  t h e  f o r m  o f  n o n  c o m p l i ­
an c e  w i t h  o r d e r s  -or d e c r e e s  f o r  paym ent  o f  m a in t e n a n c e  
a l l o w a n c e s * "
The v a l i d i t y  o f  t h e  r u l e  e n u n c i a t e d  i n  M a J ^ u n  v* Maung 
San T h e in  ( 5 6 )  a s  a l s o  t h e  d i c t a  o f  G l e d h i l l ,  J * ,  i n  U T h e i n  v .  
Ha ICnin Nyunt ( 5 7 )  b e i n g  d o u b t e d  by t h e  D i v i s i o n a l  B ench  o f
( 5 5 )  (1 9 2 7 )  5 R a n .  537 ( F . B . . ) .
( 5 6 )  ( 1 9 2 7 )  5 R a n .  537 ( F . B . ) .
(57 )  C r i m i n a l  R e v i s i o n  Mo. 17^8  o f  19^-6, I n  t h e  H ig h  C o u r t  of
J u d i c a t u r e  a t  R angoo n :  (19^+8) B . L . i l .  ( 1 0 B ) .ti in—nn~r~i—tin-mn t ~ • • r~ t  t i • ——rr—rr*—niT  ~ i—r i w i m n - n V in i i n i i i i i— /  > *  *  X -r
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t h e  H ig h  C o u r t  I n  Daw K h i a  Pu v* D r .  T ha  My a  ( 5 8 ) ,  a r e f e r e n c e  
was made t o  a F u l l  B en ch  composed o f  The I n  Maung, G * J . ,  Tun 
Byiu, San Maung, Aung Tha Gy aw and  Bo G y i ,  J  J  *
T h e in  Maung, C * Jh ,  o b s e r v e s  ( 5 9 )  "The p r i n c i p l e  r e q u i r e ­
ment o f  t h e  D ham m atha ts  a p p e a r  t o  be t h a t  t h e  h u s b a n d  m ust  
i n f o r m  th e  w i f e  t h a t  he d o e s  n o t  l o v e  h e r  o r  t h a t  he d o e s  n o t  
w an t  h e r  a s  h i s  w i f e  any  more i n  o r d e r  t h a t  t h e r e  may be no 
d o u b t  a s  t o  h i s  i n t e n t i o n  i n  l e a v i n g  h e r  o r  a s  t o  t h e  d a t e  
f ro m  w h ic h  t im e  s h o u l d  r u n  a g a i n s t  h im .  The mere f a c t  t h a t  
t h e  h u s b a n d  d o e s  n o t  c a l l  upon  t h e  w i f e  t o  r e t u r n  t o  and 
c o h a b i t  w i t h  h im ,  a f t e r  she h a s  i n s t i t u t e d  l e g a l  p r o c e e d i n g s  
f o r  m a i n t e n a n c e  a g a i n s t  h im ,  d o e s  n o t  n e c e s s a r i l y  I n d i c a t e  
t h a t  he  d o e s  n o t  w a n t  h e r  a s  h i s  w i f e  anymore and  i t  c a n n o t  
have  t h e  same l e g a l  e f f e c t  a s  e x p r e s s l y  d e c l a r i n g  o r  i n f o r m i n g  
h e r  t h a t  he  d o e s  n o t  want h e r  a s  h i s  w i f e  anymore* He may h a v e  
a b s t a i n e d  f ro m  d o in g  so f o r  some o t h e r  r e a s o n ,  e . g .  b e c a u s e  
he  knows o r  f e e l s  t h a t  t h e  w i f e  h a s  a j u s t  an d  s u f f i c i e n t  c a u s e  
f o r  s t a y i n g  away f ro m  h im *"  He f u r t h e r  s a i d ,  " I n  t h e  p r e s e n t  
c a s e  we have  b e e n  a b l e  t o  I n t e r p r e t  t h e  D ham m atha ts  a s  we h av e  
i n d i c a t e d  above  w i t h o u t  s t r a i n i n g  t h e i r  l a n g u a g e  and by m e r e l y  
c o m p a r in g  t h e i r  p r o v i s i o n s  w i t h  one a n o t h e r  an d  e x a m in in g  
th em  i n  t h e  l i g h t  o f  t h e  g e n e r a l  p r i n c i p l e s  o f  t h e  l a w  o f  
m a r r i a g e  * " ( 6 0 )* I t  was a c c o r d i n g l y  h e l d  ( 1 )  t h a t  i n  c a s e  o f
( 5 8 )  ( 1 9 ^ 9 )  B .L .H JU S.
(59) I M d .
( 6 0 )  Daw K h i n  P u  v .  D r . J T l ia  Mya ( 1 9 ^ 9 )  B . L . R .  28 f a t  307
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d e s e r t i o n  and  f a i l u r e  t o  g iv e  m a in t e n a n c e  o r  t o  have  any  com- 
m u n i e a t i o n  f o r  t h e  p r e s c r i b e d  p e r i o d ,  th e  m a r r i a g e  i s  n o t  d i s ­
s o l v e d  a u t o m a t i c a l l y *  D e s e r t i o n  by e i t h e r  p a r t y  f o r  t h e  p r e s ­
c r i b e d  p e r i o d  m e r e l y  r e n d e r s  t h e  m a r r i a g e  v o i d a b l e  a t  t h e  w i l l  • 
o f  t h e  d e s e r t e d  spouse*  The m a r r i a g e  t i e  i s  n o t  d i s s o l v e d  
w i t h o u t  an  a c t  o f  v o l i t i o n  o n  t h e  p a r t  o f  t h e  d e s e r t e d  sp o u se
show ing  h i s  o r  h e r  i n t e n t i o n  t o  d e t e r m i n e  th e  m a r r i a g e  r e l a t i o n
o r  i n  t h e  w o rd s  o f  IT Hay Gung, " w i t h o u t  c o n d u c t  r e v e a l i n g  a 
d e s i r e  f o r  d i v o r c e  on  t h e  p a r t  o f  t h e  d e s e r t e d  p a r t y * "
U San  Maung, J® o b s e r v e S y  ( 6l )  " B e s i d e s ,  t h e  n o t i o n  t h a t  
t h e  o f f e n d e d  s p o u s e  m u s t  a c q u i e s c e  w i l l i n g l y  t o  t h e  f a c t  o f  
an  a u t o m a t i c  d i v o r c e  h a v i n g  b e e n  a c c o m p l i s h e d  by t h e  mere f a c t  
o f  h i s  o r  h e r  b e i n g  d e s e r t e d  f o r  t h e  p r e s c r i b e d  p e r i o d  by  t h e  
o t h e r  s p o u s e  seems t o  r u n  c o u n t e r  t o  t h e  b e l i e f s  and  c u s to m s  
o f  t h e  Burman B u d d h i s t s  o f  to d ay *  As o b s e r v e d  by I r w i n ,  J * ,  . 
i n  The i n  Pe v* IT. P e t  ( 6 2 )  t h e  l a w  t o  w h ic h  t h e  Bur  man B u d d h i s t s
a r e  s u b j e c t  i s  n o t  t h e  l a w  o f  the- D h am m ath a ts ,  b u t  t h e  c u s t o m a r y
l a w ,  f o r  t h e  a s c e r t a i n i n g  o f  w h ich  t h e  D ham m atha ts  a r e  a v e r y  
I m p o r t a n t  g u i d e ,  b u t  n o t  t h e  o n l y  g u i d e 0" He f u r t h e r  s a i d , ( 6 3 ) 
" A p a r t  f r o m  t h e  Dham m atha ts  w h ich  a p p e a r  t o  a g r e e  i n  t h e  m a in  
p r i n c i p l e  o f  g i v i n g  t h e  r i g h t  t o  t h e  a g g r e a v e d  p a r t y  a s  a g a i n s t  
th e  o f f e n d i n g  p a r t y ,  t h e  v ie w  t h a t  a u t o m a t i c  d i s s o l u t i o n  o f
( 61 )  Daw Klein v .  Dr* Tha My a ,  ( 1 9 ^ 9 )  BoLA'U 2 8 5  a t  3I I 0
( 6 2 )  (1 9 0 6 )  3 L .B .R .  1 7 5 .
( 6 3 ) ( 1 9 lf9) B . L . R .  2 8 f  a t  312 .
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■marriage t a k e s  p l a c e  b y  d e s e r t i o n  an d  l a p s e '  o f  t im e  seem s 
f o r e i g n  t o  ‘the  I d e a  o f  m odern  Bur  man B u d d h i s t s *  I t  w ou ld  
i n d e e d  he a  sa d  com m entary  upon  o u r  l e g a l  s y s t e m  I f  we a r e  
c o n s t r a i n e d  t o  a d m i t  t h a t  i n  so f a r  a s  m a r r i a g e  and  d i v o r c e  
a r e  c o n c e r n e d  t h e  common l a w  w h ic h  g o v e r n s  t h e  l i v e s  o f  t h e  
Burman B u d d h i s t s  I s  u n r e a s o n a b l e s  a s  i n d e e d  i t  w i l l  be o f  
t h e  p r i n c i p l e s  o f  a u t o m a t i c  d i s s o l u t i o n  o f  m a r r i a g e  by 
d e s e r t i o n  and  l a p s e  o f  t im e  i s  a d m i t t e d *  The a n o m a l i e s  
a r i s i n g  f ro m  t r e a t i n g  t h e  m a r r i a g e  a s  a u t o m a t i c a l l y  d i s s o l v e d  
w i t h o u t  t h e  a g g r i e v e d  p a r t y  h a v i n g  any c h o i c e  I n  t h e  m a t t e r  
a r e  s e r io u s ®  T h e r e f o r e ,  e v e n  a s su m in g  t h a t  s e c t i o n  1'7 o f  
Manugye, Book V, I s  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  t h e r e  
i s  a u t o m a t i c  d i s s o l u t i o n  o f  m a r r i a g e  on  t h e  o f f e n d e d  s p o u se  
b e i n g  d e s e r t e d  f o r  t h e  p r e s c r i b e d  p e r i o d ,  we t o u l d  be 
j u s t i f i e d  i n  f o l l o w i n g  t h e  more e q u i t a b l e  p r i n c i p l e s  a s  l a i d  
down i n  t h e  o t h e r  D ham m atha ts  w h ich  m e r e l y  g i v e  t h e  o f f e n d e d  
sp o u s e  t h e  r i g h t  t o  t r e a t  t h e  m a r r i a g e  t i e  a s  d i s s o l v e d *
A f t e r  a l l  a s  p o i n t e d  o u t  by  P a g e ,  CM® i n  Ma I ln in  2 an  v .  Ma 
xl v a i n g  ( 6 k)  w h i l e  g r e a t  v a l u e  i s  a t t a c h e d  i n  Burma t o  t h e  
r u l i n g s  I n  t h e  Hanukye,  Burmese J u r i s t s  do n o t  r e g a r d  t h e s e  
D ham m atha ts  a s  s a c r o s a n e t *"
Bo G y i ,  J  *, o b s e r v e s ,  "B o th  th e  l e t t e r  an d  th e  s p i r i t  o f  
t h e  B u d d h i s t  l a w ,  a s  w i l l  h a v e  b e e n  s e e n  f r o m  t h e  l e a d i n g  
ju d g m e n t ,  a r e  i n c o n s i s t e n t  w i t h  th e  v ie w  t h a t  d e s e r t i o n  i n
(6*+) (1 9 3 5 )  13 R a n .  b87 a t  1+91X 92
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t h e  c o n d i t i o n s  e n v i s a g e d  i n  Manugye, Book V, s e c t i o n  17 
w o rk s  a n  a u t o m a t i c  d i s s o l u t i o n  o f  th e  m a t r i m o n i a l  t ie®  Even  
i f  i t  were o t h e r w i s e ,  modern  C o u r t s  w ou ld  n o t  f a v o u r  a c o n s ­
t r u c t i o n  w h ic h  w o u ld  e n a b l e  a d e f a u l t i n g  p a r t y  t o  t a k e  a d v a n ­
t a g e  o f  t h e  c o n d i t i o n s  b r o u g h t  a b o u t  by him® I n  t h i s  c o n n e c ­
t i o n  1 w ou ld  d raw  a t t e n t i o n  b e s i d e s  t h e  a u t h o r i t i e s  c i t e d  by  
my L o r d ,  t o  t h e  r u l i n g s  I n  H a l t i n s  v® F re e m a n  (6 5 )  and New
and  Jgh i  q n i  ng Co* L td  * v® S o c i e t y Des, A l e l l a n s  B t  . C h a r t e r  s 
De, F r a nce, ( 6 6 ) ® The e f f e c t  o f  t h e  se d e c I s l o n s  h a s  b e e n  
a d m i r a b l y  su m m ar ised  i n  A l i s o n ' s  Law o f  C o n t r a c t  on p a g e s  11. 
and  12 where  t h e  l e a r n e d  a u t h o r  s a y s ,  "T h e re  may a l s o  be c a s e s  
I n  w h ic h  i n  c e r t a i n  c i r c u m s t a n c e s  ' v o i d '  m ust  be p r a c t i c a l l y  
c o n s t r u e d  a s  v o id a b le ®  A c o n t r a c t  o r  a s t a t u e  may d e c l a r e  
t h a t ' i n  a. . s p e c i f i e d  e v e n t  a t r a n s a c t i o n  s h a l l  be ‘v o i d 1 o r  n u l l  
and  v o i d ;  b u t  a p a r t y  whose own w r o n g f u l  a c t  o r  d e f a u l t  h a s  
b r o u g h t  a b o u t  t h e  a v o i d a n c e  o f  th e  t r a n s a c t i o n  i s  n e v e r  p e r ­
m i t t e d  t o  a l l e g e  I t s  I n v a l i d i t y  an d  so t a k e  a d v a n t a g e  o f  h i s  
own wrong® The o p e r a t i o n  o f  t h i s  r u l e  I n  e f f e c t  g i v e s  t h e  
i n n o c e n t  p a r t y  a n  o p t i o n  w h e t h e r  he w i l l  o r  w i l l  n o t  i n s i s t  on  
t h e  p r o v i s i o n s  i n  t h e  c o n t r a c t  o r  s t a t u t e  t h a t  t h e  t r a n s a c t i o n  
s h a l l  be v o i d ;  and  i t  i s  t h e r e f o r e  f o r  p r a c t i c a l  p u r p o s e s  
e q u a l l y  t r u e  t o  say  t h a t  t h e  t r a n s a c t i o n s i s  v o i d  a g a i n s t  t h e  
p a r t y  I n  d e f a u l t  o r  v o i d a b l e  a t  t h e  o p t i o n  o f  t h e  o th e r"®
( 6 5 )  k B ingham N.C.  395
( 6 6 ) (1 9 1 9 )  A .C .  1*
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These  p r i n c i p l e s  a r e  f o u n d e d  on  n a t u r a l  j u s t i c e  and  a r e  
e q u a l l y  v o i d  I n  U n io n  o f  Burma (6 7 ) n.
I t  I s  n o t e w o r t h y  t o  p o i n t  o u t  t h a t  t h e  H ig h  C o u r t ,  i n  
p r o p o u n d i n g  i t s  a n s w e r ,  s o u g h t  t o  e q u a t e  ' a n  a c t  o f  v o l i t i o n *  
w i t h  ' c o n d u c t  r e v e a l i n g  a d e s i r e  f o r  a  d i v o r c e  on  t h e  p a r t  
o f  t h e  d e s e r t e d  p a r t y 1® W ith  t h i s  a m p l i f i c a t i o n  th e  H ig h  
C o u r t  was i n  g e n e r a l  c o n c u r r e n c e  w i t h  t h e  m a j o r i t y  v ie w s  i n  
Ihejui^^Pe^hs c a s e  ( 6 8 ) * I t  may t h e n  he a s h e d  w hat  d i f f e r e n c e  
e x i s t s  b e t w e e n  d i v o r c e  by d e s e r t i o n  and d i v o r c e  by m u tu a l  
c o n s e n t*
( 2 ) I t  was f u r t h e r  h e l d  t h a t  paym ent  o f  m a in t e n a n c e  i n  ■ 
c o m p l i a n c e  w i t h  a C o u r t  o r d e r  i s  a  ' c o n t r i b u t i o n  t o  h e r  m a in ­
t e n a n c e  w i t h i n  s e c t i o n  1 7 ,  Manugye, Book Y* Co i s  m a i n t e n a n c e  
r e a l i s e d  by e x e c u t i o n  o f  d e c r e e *  I t  was p o i n t e d  o u t  t h a t  
G l e d h i l l ,  J® ( a s  he t h e n  was)  a p p e a r e d  t o  h a v e  l a i d  t o o  much 
s t r e s s  on  t h e  word " c o n t r i b u t e " ,  b u t  t h e  a c t u a l  word u s e d  I n  
m os t  o f  t h e  D ham m atha ts  i s  G O  \ ( g i v e )  w i t h o u t  any q u a l l f i d  
c a t i o n ,  i . .e*  a s  t o  w h e t h e r  t h e  h u sb a n d  s h o u l d  g i v e  i t  v o l u n t a ­
r i l y  and  th e  C o u r t  c a n n o t  r e a d  any s u c h  q u a l i f i c a t i o n  i n t o  . them,
( 3 ) The q u e s t i o n  w h e t h e r  t h e  h u s b a n d  who d i d  n o t  comply 
w i t h  a n  o r d e r  o f  m a in t e n a n c e  c a n  p l e a d  h i s  own d e f a u l t  and  
c l a i m  t h e  m a r r i a g e  d i s s o l v e d  d o e s  n o t  a r i s e  b e c a u s e  t h e  r i g h t  
t o  t r e a t  t h e  m a r r i a g e  a s  d i s s o l v e d  i s  o n l y  g i v e n  t o  t h e  
a g g r i e v e d  p a r t y  ( 6 9 )*
( 6 7 ) Daw IChin Pu v® Dr* Tha Mya (1 9 k 9 )  B .L .R *  2 8 5 ” a t  315-6*
( 6 8 ) ( 1 9 0 O  3 L .B .R .  175.
0 9 )  Daw IChin P u  v .  D r .  Tha My a .  ( 1 9 1+9) B . L . R .  2 8 5 .
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A s e c o n d  a p p e a l  was s u b s e q u e n t l y  made t o  t h e  Supreme 
C o u r t  a s  i t  r a i s e d  a p r o b le m  o f  m a jo r  i m p o r t a n c e  i n  Burmese 
B u d d h i s t  Law ( 7 8 )  on w h ic h  a F u l l  B en ch  o f  t h e  H ig h  C o u r t  o f  
Lower Burma i n  T h e i n  P e v* U_ P e t  ( 7 1 )  and  a  F u l l  B ench  o f  t h e  
H ig h  C o u r t  o f  J u d i c a t u r e  a t  R angoon  i n  Ma Nyun v* Maimg^San 
Thei n  (7 2 )  h a d  b e e n  a t  i s s u e *  E* Maung, J® , who d e l i v e r e d  
t h e  ju d g m e n t  d i s c u s s e d  a l l  a v a i l a b l e  a u t h o r i t i e s  t o u c h i n g  t h e  
p o i n t *  He m a i n t a i n e d  t h a t  t h e  D ham m atha ts  r u l e s  r e l a t i n g  t o  
d e s e r t i o n  h a v e  t h e i r  o r i g i n  i n  th e  H in d u  Law® He c o n t e n d e d  
t h a t  Manugye i s  n o t  o f  t h e  p a ra m o u n t  a u t h o r i t y  and  i s  n o t  
e n t i t l e d  t o  t h e  supreme p o s i t i o n  among t h e  D ham m atha ts  t o  
w h ic h  f o l l o w i n g  t h e  P r i v y  C o u n c i l  i n  Ma I-Inin B w in ’ s c a s e  (7 3 )  
t h e  l e a r n e d  J u d g e s  co m p o s in g  t h e  F u l l  B ench  i n  Ma Hyun v .  Mg.® 
San Th e i n  ( 7 k )  hav e  e l e v a t e d  it® I t  i s  t h e r e f o r e  n e c e s s a r y  
t o  make a f u l l  e x a m i n a t i o n  o f  t h e  r e l e v a n t  t e x t s  i n  t h e  o t h e r  
D ham m atha ts  b e f o r e  t h e  p o i n t  a t  i s s u e  c a n  be c o r r e c t l y  d e t e r ­
mined* The Sonda  t e x t  a t  s e c t i o n  312 o f  t h e  D i g e s t  makes i t  
e s s e n t i a l  t h a t  t h e  w i f e  who h a s  d e s e r t e d  h e r  h u s b a n d  s h o u l d  
be r e q u e s t e d  by s e v e r a l  p e r s o n s  t o  change  h e r  mind b e f o r e  t h e  
h u s b a n d  c a n  t a k e  a d v a n t a g e  o f  h e r  d e f a u l t  g 0^ oo o ® 0 I
J  §  u ; i ^  i Ov gi) ^ ; i d o e s  n o t  mean
" l e t  h im  c o n t i n u e  t o  c o h a b i t  w i t h  h e r  f o r  a y e a r "  a s  r e n d e r e d
(709  Dr * T h a j f c a  v® Daw JlhinJPu, (1 9 5 1 )  B .L .R .  108 ( S . C . )
(7 1 ) (T9 0 S) ~3 ~l.BoR. 1 7 5 ;
( 7 2 )  ( I P S ? )  5 Ran® 537 ( F . B . )
t / 3 ;  ( 1 9 1 0 ) 8 LoB*R* 108*
( 7 k )  (1 9 2 7 )  5 Ran* 537*.
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i n  t h e  o f f i c i a l  t r a n s l a t i o n s .  I t  i s  n o re  c o r r e c t l y  " l e t  h e r  
r e t a i n  h e r  s t a t u s  a s  a  w i f e  f o r  one y e a r " .  The t e x t s  f r o m  
M y ingun , M anuy in ,  R a s i ,  V i c c h e d a n i ,  Panaam, K u n g y a l i n g a ,  
W a r u l i n g a ,  ICyeto and K y a n n e t  D ham m atha ts  c o l l e c t e d  a t  s e c t i o n  
395 o f  t h e  D i g e s t  t r e a t  t h e  m a t t e r  i n  th e  same way® These  
t e x t s  do n o t  im p ly  a n  a u t o m a t i c  d i s s o l u t i o n  o f  t h e  m a r r i a g e  
r e l a t i o n ,  r e g a r d l e s s  o f  t h e  v o l i t i o n  o f  t h e  p a r t i e s  t h e r e t o .
ki  .
Dli aramu v i  njp c h  ay a  ( o r  Dhamnia) a s  c i t e d  i n  t h e  D i g e s t ,  t h e  s e c o n d
■A
t e x t  f ro m  R a s i ,  t h e  f i r s t  Manuvannajyfcext, K y a n n e t  and  Manu 
r e f u s e  t o  make t h e  d i s s o l u t i o n  o f  m a r r i a g e  d e p e n d  upon  t h e  
h u s b a n d  o r  t h e  w i f e  l e a v i n g  t h e  o t h e r  s p o u se  i n  a n g e r  o r  a f t e r  
a q u a r r e l  o r  f r o m  l o s s  o f  a f f e c t i o n  f o r  t h e  o t h e r  s p o u s e .
id
They make t h e  m u tu a l  c o n s e n t  o f  p a r t i e s  ( e v i d e n c e d ,  i t  may 
b e ,  by p a r t i t i o n  o f  t h e i r  a s s e t s  and  l i a b i l i t i e s  o r  o t h e r w i s e )  
a s i n e  a u a  non  f o r  t h e  d i s s o l u t i o n  o f  m a r r i a g e .  Manugye 
s t a n d s  a l o n e  i n  t h e  body  o f  D ham m athats  r e n d e r i n g  u n n e c e s s a r y  
t h e  v o l i t i o n  o f  t h e  d e s e r t e d  spouse  t o  e f f e c t  d i s s o l u t i o n  o f  
m a r r i a g e  t i e .  I t  i s  a g a i n s t  a l l  p r i n c i p l e s  o f  e q u i t y  an d  good 
s e n s e  t h a t  t h e  w ro n g d o e r  s h o u l d  be e n a b l e d  t o  f o u n d  on h i s
own w r o n g f u l  a c t  a  r i g h t  a g a i n s t  an  i n n o c e n t  p a r t y .
\
E Maung J . ,  f u r t h e r  p o i n t e d  o u t  t h a t  i n  Ma TTyun v .  Maung 
San, l l i e , in  ( 7 5 ) ? t h e  t e x t  f r o m  K a in g z a  and  Shwemyin, were  r e l i e d  
u p o n ,  and  t h e  o t h e r  t e x t s  i n  t h e  s e c t i o n  a r e  n o t  a p p o s i t e  t o
(75) (1927) 5 ' R a n .  537 ( F . B . ) .
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the problem. The in correct o f f i c i a l  tra n sla tio n s  and the
r e a d i n g  o f  t e x t s  i s o l a t e d  f r o m  t h e i r  c o n t e x t  l e d  Maung Ba ,  J .
i n t o  t h e  e r r o r  t h i n k i n g  t h a t  t h o s e  t e x t s  w ere  r e l e v a n t ,
t h o u g h  t h e y  r e l a t e  t o  a n  e n t i r e l y  d i f f e r e n t  s i t u a t i o n  and  d e a l
w i t h  t h e  c a s e  o f  a  d a u g h t e r ,  whose p a r e n t s  h a v e  e n g a g e d  t o
©g i v e  h e r  i n  m a r r i a g e  t o  u  ^  3  w  < a  s t r a n g e r  who comes f ro m  a 
d i s t a n t  p l a c e  t o  t r a d e .  The r e l e v a n t  p a s s a g e  i n  i t s  e n t i r e t y  
r e a d s :  -
"Where a' s t r a n g e r  t r a d e r  on  paym en t  o f  b r i d a l  p r e s e n t s  
t o  t h e  p a r e n t s  b u t  w i t h o u t  m aking  d e f i n i t e  e n g a g e m e n t  c o h a b i t e d  
w i t h  t h e  d a u g h t e r  and  l a t e r  g o e s  away, t h e  d a u g h t e r  comes 
a g a i n  a t  t h e  d i s p o s a l  o f  t h e  p a r e n t s ;  b u t  i f  he  g o e s  away, h a v ­
i n g  made a  d e f i n i t e  en g a g em e n t  t o  r e t u r n  h a v i n g  p l a c e d  b e f o r e  
t h e  p a r e n t s  p r o p e r t y ,  s l a v e s ,  f o o d ,  e t c . ,  f o r  t h e  d a u g h t e r ' s  
m a i n t e n a n c e ,  t h e  p a r e n t s  a r e  n o t  e n t i t l e d  t o  resume h e r .  She 
s h a l l  w a i t  h i s  r e t u r n  f o r  t h r e e  y e a r s .  I f  he f a i l s  th em  t o  
come b a c k  she i s  a t  l i b e r t y  t o  t a k e  a h u s b a n d .  B u t  i f  t h a t  
s t r a n g e r  d i e s  w i t h i n  t h e s e  t h r e e  y e a r s ,  an d  h i s  y o u n g e r  b r o t h e r  
s h a l l  come t o  t h e  h o u se  o f  t h e  d a u g h t e r ,  he c a n  h a v e  h e r  t o  
w i f e  o n l y  i f  and  when he h a s  d i s c h a r g e d  a l l  h e r  d e b t s  and  
l i a b i l i t i e s . "
The Supreme Court, th erefo re , held ( 7 6 ) that the view  
expressed in  the F u ll Bench case of Ma N.yunt v. Maung San 
Thein (77) that where a Burmese Buddhist husband deserts h is
(7 6 )  D r .  Th a  My a  v .  Daw Kh i n  P u . (1 9 5 1 )  B .L . R .  108 ( S . C . ) .
(77) (1925) 5 Ran. 5 3 7 .
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w i f e  an d  f o r  t h r e e  y e a r s  n e i t h e r  c o n t r i b u t e s  t o c h e r  m a i n t e n a n c e  ! 
n o r  h a s  any c o m m u n ic a t io n  w i t h  h e r  t h e  m a r r i a g e  t i e  i s  a u t o ­
m a t i c a l l y  d i s s o l v e d  i s  I n c o r r e c t #  Such  c o n d u c t  on  t h e  p a r t  o f  
t h e  h u s b a n d  e v i d e n c e s  h i s  d e s i r e  f o r  d i s s o l u t i o n  o f  t h e  m ar­
r i a g e  b o n d ;  and  c a n n o t  I n  i t s e l f  s u f f i c e  t o  d i s s o l v e  t h e  bond 
c r e a t e d  by  m u t u a l  c o n s e n t  o f  t h e  h u s b a n d  an d  w i f e .  F o r  t h a t  
bond  t o  be d i s s o l v e d  i t  i s  n e c e s s a r y  t h a t  t h e  w i f e  r e c i p r o c a t e s  
t h e  d e s i r e ;  and  t h e  r e c i p r o c a t i o n  may be e x p r e s s  o r  I m p l i e d  
f ro m  c o n d u c t  c l e a r l y  p o i n t i n g  i n  t h a t  d i r e c t i o n .
The r u l i n g  o f  t h e  F u l l  B ench  ( 7 8 ) ,  i n t e r  a l i a , t h a t  money 
r e c e i v e d  by  t h e  w i f e  f o r  h e r  m a i n t e n a n c e ,  w h e t h e r  t h e  h u s b a n d  
was c o n s t r a i n e d  t o  pay  t h e  same by r e a s o n  o f  a d e c r e e  o r  a n  
o r d e r  o f  a C o u r t  o r  w h e t h e r  t h e  f u n d s  w ere  r e a l i z e d  by  e x e c u t i o n  
o f  a d e c r e e  o r  o r d e r  f o r  p ay m en t  o f  m a i n t e n a n c e ,  i s  c o n t r i b u t i o n  
by t h e  h u s b a n d  w i t h i n  t h e  m ean ing  o f  Manugye,  Book V, s e c t i o n  
1 7 ? was n o t  s e r i o u s l y  c a n v a s s e d  a t  t h e  h e a r i n g  o f  t h e  a p p e a l  ‘ 
i n  Supreme C o u r t  an d  i t  may, t h e i * e f o r e ,  s t i l l  be r e g a r d e d  a s  
good  l a w .
I t  r e m a i n s  t o  c o n s i d e r  w h a t  I s  m ean t  b y  " d e s e r t i o n "  i n  
Burmese B u d d h i s t  Law. The I n d i a n  D i v o r c e  A c t  i 8 6 0  (7 9 )  h a s  
d e f i n e d  d e s e r t i o n  a s  ' I m p l y i n g  an  a b a n d o n m en t  a g a i n s t  t h e  w i s h  
o f  t h e  p e r s o n  c h a r g i n g  i t . '  The H in d u  M a r r i a g e  A c t  1955  (8 0 )
( 7 8 )  ( 1 9 ^ 9 )  B . L . R .  28$ ;
( 7 9 )  S e c t i o n  3 ( 9 ) .
(809  S e c t i o n  1 0 ( 1 ) .
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i n  s u b - s e c t  i o n  ( 1 )  o f  s e c t i o n  10 s a y s  i t  I s  " d e s e r t i o n  o f  t h e  
p e t i t i o n e r  by t h e  o t h e r  p a r t y  t o  t h e  m a r r i a g e  w i t h o u t  r e a s o n ­
a b l e  c a u s e  an d  w i t h o u t  t h e  c o n s e n t  o r  a g a i n s t  t h e  w i s h  o f  su c h  
p a r t y  and  i n c l u d e s  t h e  n e g l e c t  o f  t h e  p e t i t i o n e r  by t h e  o t h e r  
t o  t h e  m a r r i a g e . "  T h i s  i s  p r o b a b l y  a n  a d o p t i o n  f ro m  t h e  
d e f i n i t i o n  i n H a l s b u r y ' s  Laws o f  E n g la n d  ( 8 1 ) :  " I t  i s  d e s e r t i o n  
o f  one p a r t y  t o  a  m a r r i a g e ,  w i t h o u t  t h e  c o n s e n t  o r  a g a i n s t  t h e  
w i l l  o f  t h e  o t h e r ,  w i l f u l l y ,  w i t h o u t  c a u s e  o r  r e a s o n a b l e  e x c u s e ,  
m akes  t h e  o t h e r  l i v e  a p a r t  f o r  two y e a r s  o r  m o r e . "  B u t  t h i s
d e f i n i t i o n  i s  n o t  e x h a u s t i v e .  D e s e r t i o n  i s  n o t  t h e  w i t h d r a w a l
f ro m  home, b u t  f r o m  t h e  s t a t e  o f  a f f a i r s  r e l a t i n g  t o  t h e  
m a t r i m o n i a l  a l l i a n c e  o r  c o n t r a c t .  The q u e s t i o n  o f  d e s e r t i o n  
c a n n o t  be d e c i d e d  by m e r e l y  e n q u i r i n g  w h ic h  p a r t y  l £ f t  t h e  
home f i r s t  ( 8 2 ) .
S om et im es  t h e  d e s e r t i o n  may be  c o n s t r u c t i v e  an d  n o t  a c t u a l .
I t  i s  c o n s t r u c t i v e  w here  one sp o u se  i s  f o r c e d  by t h e  c o n d u c t
o f  t h e  o t h e r  t o  l e a v e  home ( 8 3 ) ,  f o r  e x a m p l e , , t h e  w i f e  b e i n g  
o b l i g e d  t o  s e p a r a t e  f r o m  h e r  h u s b a n d  ow ing  t o  h i s  a d u l t e r y  
w i t h  a  c o n c u b i n e  i n  h i s  h o u s e  ( 8k ) .  E ven  i f  t h e  a d u l t e r y  h a s  
n o t  b e e n  i n  t h e  h o u s e ,  a  w i f e  i s  n o t  b o u n d  t o  s t a y  w i t h  
h u s b a n d ,  who p e r s i s t s  i n  a d u l t e r y  ( 8 5 ) .  The p e r s o n  who i n t e n d s  
b r i n g i n g  t h e  c o h a b i t a t i o n  t o  a n  e n d  and  whose c o n d u c t  i n  
r e a l i t y  c a u s e s  i t s  t e r m i n a t i o n  ( 8 6 ) ,  co m m its  t h e  a c t  o f
( 8 1 )  (2 n d  E d i t i o n )  V o l .  1 6 . ,  p a r a .  9 8 8 .
( 8 2 )  K h o r s h e d v .  Muncher . i i .  ( 1 9 3 7 )  39 Bom. L .R .  l l k l .
( 8 3 ) G ra v e's V .  Gr a v e s . ( l £ o k )  3 S .T .  51 6 .
( 8k )  R o i  v .  R * _ N a ik ,  (1 9 3 0 )  Mad. Ik O .
( 8 5 )  S i c k r e t  v .  S i c k r e t . ( I 8 9 9 ) P* 2 7 8 .
( 8 0 ) E d w ard s  v .  E d w a r d s . (194*8) P .  2 6 8 .
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d e s e r t i o n  ( 8 7 ) .  Where t h e  h u s b a n d  t u r n s  h i s  w i f e  o u t  o f  t h e  
home, i t  i s  t h e  h u s b a n d  who becom es  th e  d e s e r t i n g  s p o u s e .  T $ i s  
i s  known a s  " c o n s t r u c t i v e  d e s e r t i o n . "  A c t u a l  t u r n i n g  o u t  o f  
w i f e  i s  n o t  e s s e n t i a l ;  i t  i s  e s s e n t i a l ,  i f  by h i s  c o n d u c t  he  
c o m p e ls  h e r  t o  l e a v e  t h e  h o u se  ( 8 8 ) .  I n  c o n s t r u c t i v e  d e s e r t i o n  
t h e  r e s p o n d a n t  m us t  be  shown t o  h av e  b e e n  g u i l t y  o f  c o n d u c t  
e q u i v a l e n t  t o  an  e x p u l s i o n  o f  t h e  p e t i t i o n e r  f r o m  t h e  home and  
t o  h a v e  done so w i t h  t h e  i n t e n t i o n  o f  b r i n g i n g  t h e  m a t r i m o n i a l  
c o n s o r t i u m  t o  an  en d  ( 8 9 ) .  T h i s  i n t e n t i o n  c a n  be i n f e r r e d  
f ro m  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s  and  a man m ust  be p re su m e d  
t o  i n t e n d  t h e  n a t u r a l  c o n s e q u e n c e s  o f  h i s  a c t s  ( 9 0 )*  Such 
c o n d u c t  m u s t  be o f  a ' g r a v e  an d  w e i g h t y  * c h a r a c t e r *  ( 9 1 ) .
Where t h e  w i f e  n e v e r  c o n s e n t e d  t o  l i v e  a p a r t  an d  was w i l l i n g  
t o  c o h a b i t a t i o n ,  b u t  t h e  h u s b a n d  n e v e r  made any  a t t e m p t  t o  s e t  
up a m a t r i m o n i a l  home, t h e  c o u r t  h e l d  i t  t o  be  d e s e r t i o n  e v e n  
t h o u g h  t h e r e  h a d  b e e n  no p r e v i o u s  c o h a b i t a t i o n  and  t h e  m a r r i a g e  
h a d  n e v e r  b e e n  c o n s u m a te d  ( 9 2 ) .  Where t h e  w i f e  r e f u s e d  c o h a ­
b i t a t i o n  on  h e r  d i s c o v e r i n g  h u s b a n d ' s  a d u l t e r y ,  t h e  h u s b a n d  j
I
was h e l d  g u i l t y  o f  c o n s t r u c t i v e  d e s e r t i o n  ( 9 3 ) .  I n  a  r e c e n t  j
I
 ' t
( 8 7 )  S i c k r e t  v .  S i c k r e t , ( 1 8 9 9 ) .  P .  2 7 8 ; Thomas v .  Thomas y( 192k);
P .  19^+7 I
( 8 8 ) C h a r t e r  v .  C h a r t e r . ( 1 9 0 1 )  65  J . P *  2k6 .
( 8 9 ) B u ch l .e r  v .  S u c h l e r , ( 1 9 ^ 7 )  P* 2 5 .
( 9 0 ) E dw ards  v .  Edwar d s .  ( 1 9 k 8 )  P .  2 6 8 ; S im p so n  v . S im pson
(1 9 5 1 ) P* 32 0 .
( 9 1 )  P i k e  v .  P ik e  ( 1 8 5 3 )?  3 W.L.R. 63k  ( C . A . ) .  .i
(9 2 )  Delc^ubenaue v .  D e l a u b e n q u e , ( 1 8 9 8 ) 68  L . J . P .  2 0 .
(9 3 )  G a r c i a  v .  G a r c i a . ( 1 8 8 8 )  57 1 0 1 .  ;
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c a s e  d e c i d e d  u n d e r  t h e  H in d u  M a r r i a g e  A ct  1955? t h e  M adras  
H ig h  C o u r t  h e l d  t h a t  t h e  d e s e r t i n g  sp o u se  c o u l d  be t h e  one 
who made j o i n t  l i f e  i m p o s s i b l e  and  so c o m p e l l e d  t h e  d e s e r t e d  
s p o u s e  t o  g o .  The l i s t  was n o t  ab andonm en t  b u t  t h e  f a c t  t h a t  
t h e  o t h e r  sp o u s e  h a d  b r o u g h t  i t  a b o u t  by c o n d u c t  o f  w h ic h  i t  
was a n a t u r a l  c o n s e q u e n c e  ( 9k ) .
H e n c e ,  u n d e r  t h e  E n g l i s h  and  I n d i a n  L aw s ,  t h e r e  may be 
d e s e r t i o n  e v e n  w h i l e  t h e  c o u p l e  a r e  a c t u a l l y  l i v i n g  i n  t h e  
same h o u s e ,  and  e v e n  when t h e  d e s e r t e d  sp o u se  i s  t h e  one  who ,
l e a v e s  t h e  m a t r i m o n i a l  home. The G o u r t s  w i l l ,  t h e r e f o r e ,  r e v i e w  
t h e  w hole  c o n d u c t  of. t h e  p a r t i e s  i n  o r d e r  t o  a s c e r t a i n  w h e t h e r  
t h e r e  h a s  b e e n  d e s e r t i o n  o r  n o t  and  w h ic h  s p o u s e  i s ,  i n  l a w ,  
t h e  d e s e r t i n g  p a r t y  ( 9 5 ) .  B u t  i t  a p p e a r s  t h a t  d e s e r t i o n  a t  
Burmese B u d d h i s t  Law i s  u n d e r s t o o d  i n  a  more l i m i t e d  s e n s e .
The w o rd in g  o f  s e c t i o n  17 o f  Book V o f  t h e  Manugye w h ich  i s  
r e p r o d u c e d  i n  s e c t i o n  3 3A o f  t h e  D i g e s t  c l e a r l y  im p ly  t h a t  i
t h e  sp o u se  who v o l u n t a r i l y  l e a v e s  t h e  m a t r i m o n i a l  home i s  t h e
it
d e s e r t i n g  p a r t y .  The sp o u se  who l e a v e s  u n d e r  t h e  c o m p u l s i o n  j
o f  t h e  o t h e r  i s  n o t  g u i l t y  o f  d e s e r t i o n  ( 9 6 ) .  I t  h a s  b e e n  h e l d  
t h a t  n e i t h e r  t h e  i m p r i s o n m e n t  o f  a  h u s b a n d  f o r  t w e l v e  y e a r s
i
( 9 7 ) ,  n o r  t h e  s e p a r a t i o n  o f  a  w i f e  f ro m  h e r  h u s b a n d  f o r  o v e r  a  j
i
y e a r ,  where  s u c h  s e p a r a t i o n  was due t o  t h e  l a t t e r f s c r u e l t y  ( 9 8 )
( 9k)  R a n g asw ami v .  A r a v i n d a n i m a l  A . I . R .  ( 1 9 5 7 )  Mad. 2 k 3 .
( § 5 )  K .F .  S a k s e n a ,  The H in d u  M a r r i a g e  A c t . 1955? 1 9 8 .
( 9 6 ) 0 . M. Mootham, Burmese Budd h i s t  Law. 3 9 .  '
( 9 7 )  Aung &vu v .  T h e t  H n i n . L .B .R .  50 .
( 9 8 )  Ma T h e i n  Me v . %Po Gvwe. (1 9 1 7 )  10 B . L . T .  212 .
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i s  s u f f i c i e n t  t o  c o n s t i t u t e  d e s e r t i o n .  To c o n s t i t u t e  d e s e r t i o n ,  
t h e  f o l l o w i n g  i n g r e d i e n t s  m us t  a l s o  e x i s t :
( 1 ) t h e r e  may be e x p r e s s  i n t i m a t i o n  g i v e n  t o  t h e  o t h e r  s p o u se  
b y  t h e  d e s e r t i n g  s p o u s e  a t  t h e  t i m e  o f  l e a v i n g  h im  o r  h e r  
t h a t  h i s  o r  h e r  i n t e n t i o n  i n  so d o in g  i s  t o  s e v e r  t h e  m a r r i a g e  
t i e ;
( 2 ) t h e  s p e c i f i e d  p e r i o d s  o f  one y e a r  an d  t h r e e  y e a r s  m ust  
h av e  e l a p s e d  f ro m  t h e  d a t e  o f  s e p a r a t i o n  where  t h e  d e s e r t i n g  
sp o u se  i s  t h e  w i f e  o r  h u s b a n d  r e s p e c t i v e l y ;
( 3 ) t h e  h u s b a n d  m ust  n e i t h e r  h av e  c o n t r i b u t e d  t o  h e r  m a i n t e ­
n a n c e  n o r  h av e  co m m u n ic a ted  w i t h  h e r  t h r o u g h o u t  t h e  a f o r e s a i d  
s p e c i f i e d  p e r i o d s ^  ( 9 9 ) -
( k )  t h e  d e s e r t e d  s p o u s e ,  a s  p o s s i b l y  o n l y  t h e  d e s e r t e d  w i f e ,  
i n a s m u c h  a s  f a i l u r e ,  t o  m a i n t a i n  may be r e g a r d e d  a s  i m p l y i n g  
a n  i n t i m a t i o n  o f  t h e  h u s b a n d ' s  d e s i r e  t o  b r e a k  t h e  m a r r i a g e  
t i e ,  a t  o r  a f t e r  t h e  c o n c l u s i o n  o f  t h e  p r e s c r i b e d  p e r i o d ,  
m u s t  h a v e  r e c i p r o c a t e d  t h e  d e s i r e  t o  d i s s o l v e  t h e  m a r r i a g e ;  
an d  t h e  r e c i p r o c a t i o n  may be e x p r e s s  o r  by  c o n d u c t  e l e a r l y  
p o i n t i n g  i n  t h a t  d i r e c t i o n  ( 1 0 0 ) .
( b ) H u sb an d  beco m in g  a  mon k .
The f i r s t  a c t  o f  a  B u d d h i s t  who w i s h e s  t o  t a k e  h o l y  o r d e r s  
i s  ' l e a v i n g  t h e  h o u s e '  i . e .  t h e  abandonm en t  o f  h i s  home and
UYU /a | ivx. (
g o o d s .  T h i s  ab an d o n m en t  c r e a t e s  a  contedaua-l r u p t u r e  o f  s o c i a l  |
( 9 9 )  D i g e s t  I I ,  s e c .  312*
( 1 0 0 )  D r .  Tha Mya v .  Daw K h in  P u . ( 1 9 ? 1 )  B .L .R .  108 ( B . C . ) .
t i e s ,  and  c r e a t e s  a  s i t u a t i o n  w h ic h ,  l i k e  a l l  s i t u a t i o n s  o f  
i t s  k i n d ,  r a i s e s  i m p o r t a n t  l e g a l  d i f f i c u l t i e s .  Two q u e s t i o n s  
o f  p a r t i c u l a r  d i f f i c u l t y  p r e s e n t  t h e m s e l v e s  ( i )  w h a t  becomes 
o f  t h e  m a r r i a g e  o f  t h e  o r d a i n e d  b h i k k u ,  ( i i )  w h a t  becom es o f  
h i s  a b a n d o n e d  g o o d s?
Tile A n c i e n t  I n d i a ,  where  m a r r i a g e  i s  i n  p r i n c i p l e  i n d i s ­
s o l u b l e ,  t h e  p ab b a . i .1 a  c o u l d  o n l y  i n v o l v e  a  s e p a r a t i o n  i n  f a c t ,  
w i t h o u t  any  s p e c i a l  l e g a l  i n c i d e n t s  a t t a c h i n g  t o  i t .  S i n c e  a  
t i d o w  i s  n o t  a l l o w e d  t o  c o n t r a c t  a  m a r r i a g e  i n  t h e  s t r i c t  s e n s e  
o f  t h e  word ( 1 0 1 ) i t  i s  e v i d e n t  t h a t  t h e  mere d e p a r t u r e *  o f
t h e  h u s b a n d  c a n n o t  g i v e  t h e  d e s e r t e d  woman h e r  l i b e r t y ;  l e g a l l y
she i s  s t i l l  t h e  w i f e  o f  t h e  monk. The S h r i t i  a l l o w s  t h e  
w i f e  o f  a  p e r s o n  who h a s  b e e n  a d m i t t e d  t o  a  r e l i g i o u s  o r d e r  
t o  c o n t r a c t  a  s e c o n d  m a r r i a g e  i n f e r i o r  i n  s t a t u s  t o ,  and  
c o n f e r r i n g  f e w e r  l e g a l  r i g h t s  t h a n  a  m a r r i a g e  b e tw e e n  a  man 
and  a  s p i n s t e r ,  b u t  i t  i s  u n l i k e l y  t h a t  t h i s  s o l u t i o n  w i l l  be 
a p p l i e d  t o  t h e  w i f e  o f  t h e  B u d d h i s t  b h i k k u ( 1 0 2 ) .  The 
B r a h m a n i c a l  p r a v r a . i v a ,  w h ic h  i s  s i m i l a r  f r o m  t h e  r e l i g i o u s
i
j
p o i n t  o f  v i e w ,  o t h e r w i s e  d i f f e r s  p r o f o u n d l y  f ro m  t h e  B u d d h i s t  
i n s t i t u t i o n  so  t h a t  i t  a p p e a r s  i m p o s s i b l e  t o  a t t a c h  t o  t h e  
l a t t e r  t h e  e f f e c t s  r e c o g n i s e d  by t h e  f o r m e r .  The p r a v r a l v a  j
i s  i n f a c t  a  c i v i l  d e a t h  w h ic h  b r e a k s  a b s o l u t e l y  a l l  a t t a c h m e n t  !
i
( 1 0 1 )  R .  L i n g  a t ,  The Y i n a v a  a n d t h e  Ci v i l  Law (Yi n a v a  e t  D r o i t  ;
La i a u e ) B u l l e t i n  de L ' e i o l e  F r a n s c a i s e  d 'E x t r e m e
O r i e n t  ( 1 9 3 7 ) ? 1+l5* -
( 1 0 2 )  R .  L i n g a t ,  Y in a y a  e t  D r o i t  L a i q u e ,  B . E . F . E . D .  (1 9 3 7 )  ^ 1 6 .
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t o  t h e  w o r l d  o f  t h e  l a i t y ,  and  t h e  l a w ,  so f a r  f r o m  r e s t o r i n g  
t o  h i s  f o r m e r  c i v i l  s t a t u s ,  a s  d o e s  t h e  Burm ese  B u d d h i s t  Law 
t h e  p e r s o n  who a b a n d o n s  t h e  r e l i g i o u s  o r d e r ,  p u n i s h e s  
s e v e r e l y  t h e  h e r m i t  o r  m e n d i c a n t  who b r e a k s  h i s  vows ( 1 0 3 ) .
B u t  i n i t i a t i o n  i n t o  t h e  B u d d h i s t  o r d e r  d o e s  n o t  c r e a t e  a  f i n a l  
s t a t u s ;  t h e  B u d d h i s t  m e d i e a n t  may a lw a y s  r e t u r n  t o  t h e  t e m p o r a l  
w o r l d  w i t h o u t  d i s h o n o u r ,  and  t h e  r e v o c a b l e  c h a r a c t e r  o f  h i s  
vows i s  o f  t h e  e s s e n c e  o f  t h e  B u d d h i s t  p r i e s t h o o d ,  a n  i n d i s ­
p e n s a b l e  c o n d i t i o n  o f  t h e  e f f i c a c y  o f  t h e  v o c a t i o n .  To r e g a r d  
h i s  m a r r i a g e  a s  d i s s o l v e d  o r  o n l y  im p a f l l l e d  i s  t o  p l a c e  o n  
t h e  w i l l  o f  t h e  p r o s p e c t i v e  o r d i n a n d  a  c o n s t r a i n t  i n c o m p a t i b l e  
w i t h  t h e  o b j e c t  o f  B u d d h i s t  o r d i n a t i o n ,  w h ic h  i s  n o t  t o  i m p r i ­
s o n  t h e  monk i n  h i s  r e s o l u t i o n  once t a k e n ,  b u t  t o  l e a d  h im  
p r o g r e s s i v e l y  t o  a f i n a l  r e n u n c i a t i o n .  I t  i s  o n l y  a f t e r  
e x p e r i e n c e  h a s  c o n f i r m e d  h i s  w i s h ,  a f t e r  he h a s  r e a c h e d  t h e  
s t a t u s  o f  a r h a t , t h a t  one c a n  c o n s i d e r  h i s  a t t a c h m e n t  t o  t h e  
w o r l d  c o m p l e t e l y  b r o k e n ,  and  t h a t  s o c i e t y  c a n  t r e a t  h i s  
d e s e r t e d  w i f e  a s  a  widow o r  a s  t h e  w i f e  o f  a  h e r m i t .  The 
p o s i t i o n  seems t o  be t h a t  c u s to m  h a s  i n t r o d u c e d  a  p e r i o d  o f  
p r o b a t i o n  a f t e r  t h e  h u s b a n d  h a s  t a k e n  h i s  vows d u r i n g  w h ic h  
t h e  f a t e  o f  t h e  m a r r i a g e  i s  l e f t  i n  s u s p e n s e .  T h i s  c o r r e s p o n d s  
t o  t h e  p e r i o d s  p r o v i d e d  by  t h e  D ham m atha ts  i n  t h e  ca se  o f  t h e  
p r o l o n g e d  a b s e n c e  o f  t h e  h u s b a n d  o n  b u s i n e s s ,  and  t h e  c a s e  o f
( 1 0 3 ) N arada ,  v .  35 ;  V i s h n u , v .  1 52 ;  Mayne, ( V I I )  800-811*
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t h e  h u s b a n d  who h a s  gone o n  p i l g r i m a g e .  I t  seems p r o b a b l e  
t h a t  t h e  Dham m atha t  t e x t s  t o  t h i s  e f f e c t  w ere  a d a p t e d  f ro m  
t  he  D s ( 1 0 k )  •
Though B u d d h i s t  l e g e n d s  may h o l d  up t o  a d m i r a t i o n  t h e  
w i f e  who r e m a i n s  f a i t h f u l  t o  h e r  h u s b a n d  who i s  a b s e n t  o r  
who h a s  j o i n e d  „the Buiigha? i t  i s  t o  be rem em bered  t h a t  t h e  
s o - c a l l e d  Burmese B u d d h i s t  Law i s  i n  f a c t  t h e  c u s t o m a r y  Law o f  
S o u t h  B a s t  A s i a 3 and w h i l e  I t  d i s p l a y s  h e r e  and  t h e r e  t h e  
i n f l u e n c e  o f  B u d d h i s t  p r i n c i p l e s ? i t s  p u r p o s e  was m a i n l y  t o  
r e c o r d  a c t u a l  c u s t o m .  The Burmese woman m ig h t  a d m ire  and  
r e v e r e  t h e  woman o f  t h e  l e g e n d s 5 b u t  t h e  j u r i s t s  know t h a t  
t h e  m ost  t h e y  c o u l d  e x p e c t  o f  a woman whose h u s b a n d  h ad  t a k e n  
r e l i g i o u s  vows o r  gone on a p i l g r i m a g e  o r  b u s i n e s s  t r i p  was t o  
w a i t  f o r  a r e a s o n a b l e  t im e  I n  w h ic h  he m ig h t  r e t u r n  t o  h e r  
b e f o r e  t a k i n g  a n o t h e r  m a t e .
The q u e s t i o n  w h e t h e r  a m a r r i a g e  i s  d i s s o l v e d  i f  t h e  h u s ­
b an d  becom es  a  monk I s  d e a l t  w i t h  i n  o n l y  a few  D ham m atha tsp 
^fhat a r e  r e g a r d e d  by F o rc h h a m e r  an d  o t h e r s  a s  t h e  e a r l i e r  
D ham m atha ts  do n o t  d i s c u s s  t h e  s u b j e c t  a t  a l l  ( 1 0 5 ) .  Wagaru 
w h i c h  i s ^  a c c o r d i n g  t o  F o re h h a m m e r? t h e  o l d e s t  known Burm ese
j
Code o f  Law c o n t a i n s  no r u l e  c o n c e r n i n g  t h e  e f f e c t  o f  o r d i n a -  j
t i o n  on  a m a r r i a g e  p r e v i o u s l y  c o n t r a c t e d  by t h e  Monk. j
asbra j
Forchham m er  a c c o u n t s  f o r  t h i s  by d e s c r i b i n g  Wageruasalaic Bharmssy ^
( 10k )  H a r a d a ? X I I ,  9 7 - 1 0 0 . ,
( 1 0 5 )  R. L i n g a t ? V In a y a  e t  D r o i t  L i q u e .  B . E . F . E . D .  ( 1 9 3 7 ) ,
(1*15-*-77).
r e c l o t h e d  i n  a  B u d d h i s t  g u i s e  t o  make i t  a c c e p t a b l e  t o  B urm ese  
p e o p l e .  A ssum ing  t h i s  t o  be c o r r e c t  one w o u ld  e x p e c t  t o  f i n d  
t h e  a u t h o r  a p p l y i n g  D harm asas t fa  r u l e s  g o v e r n i n g  H in d u  i n s t i t u - v  
t i o n s  t o  c o r r e s p o n d i n g  i n s t i t u t i o n s  i n  Burma. W a g a t u o r d a i n s  
( 1 0 6 ) t h a t  t h e  w i f e  whose h u s b a n d  h a s  l e f t  h e r  t o  p r o s e c u t e  
h i s  s t u d i e s  o u g h t  t o  w a i t  6 y e a r s  b e f o r e  r e m a r r y i n g .  T h i s  
r u l e  i s  o b v i o u s l y  d e s i g n e d  t o  p r e s e r v e  t h e  m a r r i a g e ,  w h i l e  
n o t  c o m p l e t e l y  d e p r i v i n g  t h e  w i f e  o f  h e r  l i b e r t y ,  and  i s  a  
r u l e  w h ic h  c a n  b e  a d o p t e d  t o  t h e  c a s e  o f  t h e  woman whose 
h u s b a n d  h a s  t a k e n  r e l i g i o u s  vow s.  B e f o r e  r e m a r r y i n g  she m us t  
w a i t  s u f f i c i e n t l y  l o n g  f o r  t h e  h u s b a n d  t o  p r o v e  t h e  s t r e n g t h  
o f  h i s  v o c a t i o n .  I n  a  s o c i e t y  i n  w h ich  m a r r i a g e  i s  e a s i l y  
d i s s o l v e d  (Wagaru a d m i t s  d i v o r c e  by m u tu a l  c o n s e n t  a n d  a l l o w s  
d e s e r t e d  w i v e s  t o  r e m a r r y  a f t e r  3 y e a r s ) ^  i t  i s  d i f f i c u l t  t o  
s u g g e s t  a s o l u t i o n  more f a v o u r a b l e  t o  t h e  i n t e r e s t s  o f  
r e l i g i o n  w h ic h  w ou ld  be  a c c e p t a b l e  t o  t h e  p e o p l e .
Among t h e  l a t e r  D ham m atha ts  w h ic h  d e a l  w i t h  t h e  s u b j e c t ,  
t h e r e  I s  a c o n f l i c t  o f  o p i n i o n .  The r e l e v a n t  r u l e s  a r e  t o  be 
f o u n d  a t  s e c t i o n  k l l  o f  t h e  Kinwun Mingy! ! s D i g e s t ,  Volume I I ,  
an d  s e c t i o n  321 o f  t h e  A t ta i& sankhepa .  They a l l ,  i n  f a c t ,  
a g r e e  i n  a l l o w i n g  th e  w i f e ,  whose h u s b a n d  h a d  l e f t  h e r  t o  
become a  mohk, t o  r e m a r r y ,  a b s o l v i n g  h e r  and  h e r  new h u s b a n d  
f ro m  t h e  p e n a l t y  o f  h e r  a d u l t e r y .  B u t  t h e  m a j o r i t y  o f  th em  
add  t h a t  t h e  w i f e  o u g h t  t o  be r e s t o r e d  t o  h e r  f o r m e r  h u s b a n d
( 1 0 6 )  S e c t i o n  k 6 .
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i f  he  ? o n  l e a r n i n g  o f  h e r  c o n d u c t ,  q u i t s  t h e  O rd e r  an d  w a n t s  
h e r  t o  r e t u r n  t o  him* Ivungya e v e n  r e q u i r e s  t h e  s e c o n d  h u s b a n d  
t o  p a y  c o s t s  i f  he  h a s  c o m p e l l e d  t h e  f i r s t  t o  b r i n g  a n  a c t i o n  
t o  e s t a b l i s h  h i s  r i g h t s  (1 0 7 )*  T h i s  makes t h e  f a t e  o f  t h e  
s e c o n d  m a r r i a g e  p r e c a r i o u s ,  f o r  i t  d e p e n d s  on  t h e  w i l l  o f  t h e  
monk, who c a n ,  a t  any  moment,  p ro n o u n c e  i t  a n u l l i t y ,  and  
c o n s t r a i n  h i s  w i f e  t o  resum e c o h a b i t a t i o n  w i t h  him* B u t  n o t  
a l l  t h e  D ham m atha ts  im pose  o n  t h e  m onk1s w i f e  t h e  p e r p e t u a l  
t h r e a t  o f  a n n u l m e n t  o f  h e r  s e c o n d  m a r r i a g e  * P y u -m in  a l l o w s  
t h e  Monk a p e r i o d  o f  8 y e a r s  i n  w h ic h  t o  e n f o r c e  h i s  r i g h t s  
c a l c u l a t e d  f r o m  t h e  t i m e  when he  l e a r n s  o f  h i s  w i f e * s  c o n d u c t*  
A f t e r  t h i s  p e r i o d  h a s  e l a p s e d ,  t h e  w i f e  i s  f i n a l l y  a t t a c h e d  
t o  h e r  new h u sband*  C l e a r l y  t h e  i n t e n t i o n  i s  n o t  t o  i n f l u e n c e  
t h e  f r e e d o m  o f  c h o i c e  o f  t h e  Monk, b u t  s i m p l y  t o  c o n f i r m  t h e  
r e n u n c i a t i o n ,  h e n c e f o r t h  f i n a l  i n  h i s  m in d .  B u t  P y u - m i n ' s  
s o l u t i o n  f a i l e d  (1 0 8 )*  I t  i s  o n l y  f o u n d  a g a i n  i n  S o n d a ,  a 
w o rk  o f  s e c o n d a r y  i m p o r t a n c e  and  l a t e r  d a t e  (1 0 9 )*  Most 
a u t h o r s  r e j e c t e d  t h e  e x p e d i e n t  o f  a p e r i o d  o f  c o n v e n i e n t  
a s  i t  w a s ,  an d  h av e  s o u g h t  t o  f i x ,  by a  p s y c h o l o g i c a l  t e s t  
t h e  moment when t h e  Monk h a s  f i n a l l y  t r i u m p h e d  o v e r  h i s  o l d  
a t t a c h m e n t s *  A c c o r d i n g  t o  t h e  s t o r y  o f  C i t a h a t t a  (1 1 0 )  
t,fI!he monk who d i s c a r d s  h i s  r o b e s  r e s u m e s  h i s  p l a c e  i n  t h e  home, 
C i t a h a t t a ,  who r e t u r n e d  t o  t e m p o r a l  l i f e  s i x  t i m e s
( 1 0 7 )  D i g e s t ,  I I ,  sec*  b l l .
( 1 0 8 )  IU L i n g a t ,  V in a y a  e t  D r o I t  L a I q u e , B J k S J ) ,  (1937), *05“^'77 «
( 1 0 9 )  D i g e s t ,  I I ,  s ec*  h-11.
( 1 1 0 )  B u r l i r g a m e ,  I I ,  13-15*
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n a t u r a l l y  t a k e s  t h e  r o a d  home e a c h  t i m e ,  and  a s  n a t u r a l l y  
e a c h  t im e  h i s  w i f e  r e c e i v e s  h im  a s  h e r  h u s b a n d . (i A c c o r d in g  
t o  M anuvannana ( 1 1 1 ) : -
nWhen a  man h a s  ab a n d o n ed  h i s  w i f e  t o  e n t e r  t h e  O r d e r ,  a n o t h e r  
man may t a k e  h e r  t o  w i f e  w i t h o u t  p e n a l t y .  B u t  i f  t h e  f i r s t  
h u s b a n d ,  k n o w in g  t h e  f a c t ,  l e a v e s  th e  o r d e r ,  t h e  w i f e  s h o u l d  
be g i v e n  up t o  h im .  I f  a  man e n t e r s  t h e  O r d e r  e i g h t  s u c c e s s i v e  
t i m e s ,  a f t e r  h a v i n g  c a s t  o f f  h i s  r o b e s  7 t i m e s ,  h i s  w i f e  i s  
f r e e  f r o m  b la m e ;  she h a s  t h e  r i g h t  t o  l i v e  w i t h  a n o t h e r  h u sb an d ,  
i f  she  w i s h e s ,  b u t  she  o u g h t  t o  w a i t  t i l l  h e r  h u s b a n d  h a s  
q u i t t e d  t h e  O rd e r  7 t i m e s *11
T h i s  s o l u t i o n  w h ic h  t h e  a u t h o r  o f  M anuvannana c l a i m s  t o  
h a v e  d raw n  f ro m  a n c i e n t  t e x t s ,  and  w h ic h  p e r h a p s  o r i g i n a t e s  i n  
t h e  s t o r y  o f  G i t t a h a t t a  above  a p p e a r s  t o  h a v e  b e e n  p o p u l a r  f o r  
a  l o n g  t im e  among Burmese j u r i s t s ,  f o r  we f i n d  i t  i n  M a n o s a ra ,  
K aingza^-rShw em yin ,  TCandawpakefoakalinga, V i n i c c h a y a r a s i ,  
B a j a b a l a ,  Manu, P an a i i  P a k i n n a k a  and  M a n u c i t t a r a  ( 1 1 2 ) ,  t h o u g h  
some o f  t h e s e  w r i t e r s  r e q u i r e  t h e  h u s b a n d  t o  I d a v e  t h e  o r d e r  
e i g h t  t i m e s  an d  o t h e r s  s e v e n .  The s o l u t i o n  i n  M anuvannana 
( i n  t h e  t r a n s l a t i o n  a d o p t e d  ab o v e )  e x p l a i n s  t h i s  sL ig h t  d i f f e r ­
e n c e .  The h u s b a n d  m ust  h a v e  d i s c a r d e d  h i s  r o b e s  s e v e n  t i m e  
an d  i t  i s  h i s  s u b s e q u e n t  o r d i n a t i o n  ( t h e  8t h )  w h ic h  f i n a l l y  
p u t s  a n  e n d  t o  h i s  m a r r i a g e .  A s i m i l a r  u n c e r t a i n t y  ( b e t w e e n
( 1 1 1 )  S e c t i o n  108  ; 'AJar  d i n e ,  N o t e s  on  Buddh i s t  Law. I l l ,  2 .  
( som ew hat  d i f f e r e n t  f ro m  U G aung’ s D i g e s t  I I ,  s e c .  k l 2 )
(1 1 2 )  D i g e s t  I I ,  s e c .  ^ 1 1 .
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th e  numbers 6 and 7 ) appears in  the s to ry  o f C i t t a h a t t a .
One c a n  o n l y  a d m ire  t h e  i n g e n i o u s n e s s  o f  t h i s  f o r m u l a  i n  
r e c o n c i l i n g  a p p a r e n t l y  c o n t r a d i c t o r y  i n t e n t i o n s .  The m a r r i a g e  
i s  p r e s e r v e d  a s  l o n g  a s  p o s s i b l e ,  and t h e  monk, u n t i l  h e  h a s  
shown a n  i r r e s i s t i b l e  l e a n i n g  t o w a r d s  t h e  m o n a s t i c  l i f e ,  i s  
n e v e r  d e p r i v e d  o f  h i s  r i g h t  t o  r e t u r n  t o  h i s  home. F u r t h e r ,  
t h e  w i f e  i s  n o t  condemned t o  a p e r i o d  o f  w a i t i n g  w h ic h  c a n  be 
i d e f i n i t e l y  p r o l o n g e d ,  she i s  p e r m i t t e d  t o  l i v e  w i t h  a n o t h e r  
man, t h o u g h  t h e  u n i o n  i s  p r e c a r i o u s .
We f in d  another so lu t io n ,  equally  in s p i r e d  by the p r in c ip le  
of m ain ta in ing  the  marriage in  the Dhammathat analysed by 
P. Sangermano (113)* I t  i s  s ta te d  in  these  te rm s :-  11 I f  the 
husband has gone on Im perial se rv ic e ,  or from re lig io u s  m otives, 
h i s  wife may no t abandon the  home, a lthough she i s  w ithout 
means of su b s is te n c e . I f  the  husband, 011 h i s  r e tu rn ,  f in d s  
h e r  l i v in g  o u ts id e  the house, he can o b ta in  s a t i s f a c t i o n  by 
having recourse  to  law, and the judge may o rd er  a se p a ra t io n  
f o r  3 years  o r  d ivorce i f  the husband r e q u ir e s  i t # 11 Two new 
t r a i t s  appear h e re .  F i r s t  the d ep a rtu re  of the husband fo r
1
r e l ig io u s  reasons  i . e .  the pabb a j ja  i s  a s s im ila te d  to  h i s  j
T
}1
d e p a r t u r e  o n  r o y a l  s e r v i c e *  N e x t ,  i f  t h e  m a r r i a g e  i s  m a i n t a i n e d !
I
i n  p r i n c i p l e  i n  t h e  h u s b a n d f s a b s e n c e ,  t h e  p r i n c i p l e  i s  n o t  j
r i g o r o u s l y  a p p l i e d .  The ex -m onk  whose w i f e  h a s  r e m a r r i e d  h a s  !
t h e  c h o i c e  b e t w e e n  d i v o r c e  ( w h i c h ,  b e i n g  g r a n t e d  f o r  h i s  ;
( 1 1 3 )  D e s c r i p t i o n  o f  t h e  Burm ese  E m p ire  (Home) 1 8 3 3 , 2 0 5 ,  X I .
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b e n e f i t ,  g i v e s  h im  a  g r e a t  a d v a n t a g e )  o r  a n  o r d e r  t o  t h e  w i f e  
t o  resum e h e r  p l a c e  i n  t h e  home a f t e r  a  d e l a y  w h ic h  may e x t e n d  
t o  3 y e a r s ,  an d  a t  t h e  e n d  o f  w h ic h ,  i n  d e f a u l t  o f  e x e c u t i o n ,  
t h e  s e p a r a t i o n  i s  a u t o m a t i c a l l y - c o n v e r t e d  I n t o  a  d i v o r c e .
The a u t h o r  o b v i o u s l y  s e e k s  t o  b r i n g  a b o u t  t h e  r e t u r n  o f  t h e  
o r i g i n a l  s p o u s e s  t o  t h e i r  l i f e  t o g e t h e r .  He t a k e s  c a r e  t o  
l e a v e  t o  t h e  h u s b a n d  t h e  i n i t i a t i v e  f o r  a  r u p t u r e .  I f  t h e  
h u s b a n d  w i s h e s  t o  p r e s e r v e  t h e  m a r r i a g e ,  i t  g i v e  h im  a  l o n g  
p e r i o d  i n  w h ic h  t o  overcom e t h e  r e s i s t a n c e  o f  h i s  w i f e .  B u t  
i n  t h e  e n d  i f  she  p e r s i s t s  i n  h e r  r e f u s a l ,  and  he b e l i e v e s  h e  
c a n  go no f u r t h e r ,  i t  f i n a l i s e s  t h e  s e p a r a t i o n  o f  t h e  s p o u s e s .
N o t w i t h s t a n d i n g  th e  a n x i e t y  o f  t h e  j u r i s t s  t o  im pose  o n  
t h e  p e o p l e  a  r u l e  w h ic h  p r e s e r v e s  t h e  m a r r i a g e  o f  t h e  h u s b a n d  
who t u r n s  monk, t h e  r u l e  h a s  n o t  f o u n d  r e a d y  a c c e p t a n c e ,  and  
i t  i s  u n l i k e l y  t o  f i n d  f a v o u r  w i t h  t h e  r e l i g i o n s  f o r  i t  d o e s  
n o t  co n d u ce  t o  o b s e r v a n c e  o f  t h e  c a n o n  l a w .  S t r i c t l y  a c c o r d ­
i n g  t o  t h e  V i n a y a s ,  t h e  a d o p t i o n  o f  t h e  r e l i g i o u s  l i f e  a s  a 
r a h a ,n  i n v o l v e s  a r e n u n c i a t i o n  o f  t h e  w o r l d .  One o f  t h e  f o u r  
c a r d i n a l  an d  i r r e m e d i a b l e  s i n s  a  r a h a n  c a n  commit i s  s e x u a l  
com m erce , an d  t h e  s t a t u s  o f  a  r a h a n  i s  o n  p r i n c i p l e  i n c o n s i s ­
t e n t  w i t h  h i s  h a v i n g  a  c l a i m  o n  t h e  woman, who was h i s  w i f e .
The D ham m atha ts  above n o t i c e d ,  t h e r e f o r e ,  r e p r e s e n t  a  c o n c e s ­
s i o n  t o  t h e  c u s to m  t h a t  h a s  grown jap; t h e  c u s t o m ,  o f  a  B u d d h i s t  
man beco m in g  w h a t  i s  known a s  a Hd u l l a b ^ n r a h a n  ( I l k ) .
( I l k )  U E Maung, Burmese B u d d h i s t  Law. 9 0 .
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The opp o site  r u l e ,  t h a t  o rd in a t io n  d is s o lv e s  the m arriage , 
i s  l a i d  down in  Manugye and Dhammaviniccjaya, both compiled in  
the r e i g n  of Manugye s$ y s :-  (115)
11 I f  a husband who has a wife becomes a Rahan, she must 
w ait seven days; i f  a f t e r  seven days, the Rahan s h a l l  r e tu rn  
to  the world, he s h a l l  no t claim  her as h i s  w ife; l e t  the 
wife have a r i g h t  to  take a husband .” The e f f e c t  of the r u l e  
i s  e i t h e r  th a t  o rd in a t io n  d is so lv e s  the m arriage, o r  a t  l e a s t  
g ives the wife the r i g h t  to  put an end to  i t .  I t  I s  u n lik e ly  
t h a t  the delay  of 7 days i s  imposed on the w ife to  allow  the  
r e l ig io u s  novice to  make sure of the  s t re n g th  of h i s  v o ca tio n .
I t  i s  more l i k e l y  th a t  the period  of seven days i s  in tended  j  
to  cover the  perio d  of in s t r u c t io n  involved i n  tak in g  the  vows j 
on o rd in a t io n .  I t  would seem probable t h a t  the au thor of j
Manugye dev ised  t h i s  so lu t io n  to  the problem a f t e r  r e je c t in g  ! 
the  r u le  i n  the  e a r l i e r  w r i t e r s ,  which might r e s u l t  in  th e  j
woman being drawn to  and f ro  between two men, and which he ■ 
regarded as repugnant to  the moral s tandards  of h i s  time*
, }
I t  should be mentioned th a t  though C i t t a r a  g ives  the i
ru le  th a t  the husband may q u i t  the  o rder e ig h t  tim es and resume ' 
c o h a b i ta t io n  w ith  t h i s  w ife , no tw ithstand ing  th a t  she has 
taken  ano ther mate, he has another ru le  whereby the wife i s  
a t  l i b e r t y  to  remarry e ig h t  y ea rs  a f t e r  the husband has become 
a monk ( 1 1 6 ) .
(115) Manugye Book V. sec . 17. The e x t r a c t  from Dhammavini- 
cc&ya I s  i n  Dig. I I ,  *+11.
(116) Dig. I I ,  ‘t i l .
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N o t w i t h s t a n d i n g  t h a t  the  t e x t s  o f  Manugye and Dhammavini-
h
cc^aya sa y  t h a t  s e v e n  d a y s  a f t e r  h e r  h u s b a n d  becom es  a  monk 
he s h a l l  no l o n g e r  h a v e  t h e  r i g h t  t o  c l a i m  h e r  s u b s e q u e n t l y  
a s  h i s  w i f e ,  t h e r e  a r e  d e c i s i o n s  o f  t h e  C o u r t s  i n  Burma i n d i ­
c a t i n g  t h a t  o r d i n a t i o n  d o e s  n o t  i p s o  f a c t o  p u t  an  end  t o  t h e  
m a r r i a g e *  An e a r l y  d e c i s i o n  (1 1 7 )  h e l d  t h a t  u n l e s s  t h e  w i f e  
r e - m a r r i e s ,  t h e  h u s b a n d  i s  o b l i g e d  t o  s u p p o r t  h e r .  I t  seem s 
t o  f o l l o w  f ro m  t h i s  d e c i s i o n  t h a t  t h e  h u s b a n d  i s  n o t  f r e e ,  
o n  r e t u r n i n g  t o  t e m p o r a l  l i f e ,  t o  r e g a r d  t h e  m a r r i a g e  a s  d i s ­
s o l v e d ,  i f  t h e  w i f e  h a s  w a i t e d  f o r  h im ,  and  w i s h e s  t o  r e su m e  
c o n j u g a l  r e l a t i o n s .  The q u e s t i o n  a l s o  a r i s e s  w h e t h e r  t h e  
r u l e  i n  Manugye c o u l d  be i n v o k e d  when t h e  h u s b a n d  h a s  u n d e r ­
gone o r d i n a t i o n  s o l e l y  f o r  t h e  p u r p o s e  o f  p u t t i n g  an  end  t o  
t h e  m a r r i a g e .  I t  w ou ld  seem p r o b a b l e  t h a t  t h e  a n s w e r  i s  t h a t  
t h e  r u l e  o n l y  a p p l i e s  i f  t h e  h u s b a n d  h a s  t a k e n  o r d e r s  i n  good 
f a i t h ,  i n t e n d i n g  a t  t h e  t im e  t o  em brace  t h e  r e l i g i o u s  l i f e  
p e r m a n e n t l y .
T h e re  i s  a u t h o r i t y  f o r  t h e  v ie w  t h a t  i n t e n t i o n  a t  t h e  
t im e  o f  o r d i n a t i o n  i s  a  h i g h l y  r e l e v a n t  f a c t o r .  A l l  young  
Burmese m a l e s  o f  good f a m i l y  u n d e rg o  t h e  s h i n b v u  ce rem ony  
w h ic h  i n v o l v e s  e n t e r i n g  t h e  o r d e r  f o r  a f e w  d a y s .  I t  h a s  b e e n  
h e l d  t h a t  no r e n u n c i a t i o n  o f  t h e  w o r l d  i s  i n v o l v e d  where  a  
B u d d h i s t  m a le  e n t e r s  t h e  r e l i g i o u s  o r d e r  f o r  a  l i m i t e d  p e r i o d ,
(1 1 7 )  Ma T h in  v .  Maung Maung, f l f § 9 ’) 6 l l .
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a t  t h e  en d  o f  w h ic h  h e  i n t e n d s  t o  r e - e n t e r  c i v i l  l i f e  and
resum e h i s  o r i g i n a l  p o s i t i o n  i n  t h a t  l i f e  ( 1 1 8 ) .  As t h e r e
i s  no  c a s e  w i t h  f a c t s  t o  w h ic h  t h e  r u l e  i n  Manugye w ou ld  
a p p l y ,  i t  i s  n o t  p o s s i b l e  t o  s a y  t h a t  t h e  C o u r t s  w ou ld  a p p l y  
t h e  r u l e  when t h e  h u s b a n d  e n t e r e d  t h e  O r d e r  w i t h  t h e  i n t e n t i o n  
o f  r e m a i n i n g ^  i n  i t  p e r m a n e n t l y ,  and  t h e  w i f e  s u b s e q u e n t l y  
r e m a r r i e d .
5* D i v o r c e  f o r  a  m a t r i m o n i a l  f a u l t .
( a )  F a u l t  on  t h e  p a r t  o f  t h e  h u s b a n d .
A d i v o r c e  c a n n o t  be  h a d  m e r e l y  b e c a u s e  one  o f  t h e  p a r t i e s  
h a s  no l o v e  f o r  t h e  o t h e r  o r  d o e s  n o t  comply w i t h  t h e  d e s i r e  
o f  t h e  o t h e r  ( 1 1 9 )*  T h e re  c a n  be a  d i v o r c e  a t  t h e  i n s t a n c e  
o f  one p a r t y  o n  a c c o u n t  o f  some m a t r i m o n i a l  f a u l t ,  r e c o g n i s e d  
by t h e  D h a m m ath a ts ,  i n  t h e  o t h e r  ( 1 2 0 ) .  Such a  d i v o r c e  c a n  
be o b t a i n e d  o n l y  by  r e c o u r s e  t o  t h e  C o u r t s .  (1 2 1 )
Of t h e  v a r i o u s  m a t r i m o n i a l  f a u l t s  r e c o g n i z e d  by t h e
D h am m ath a ts ,  a s  s u f f i c i e n t  f o r  a  d i v o r c e ,  s e v e r a l  h av e  become 
o b s o l e t e .  The a c t s  r e c o g n i z e d  by t h e  C o u r t s  a s  c o n s t i t u t i n g  
m a t r i m o n i a l  o f f e n c e s  e n t i t l i n g  th e  i n j u r e d  p a r t y  t o  a p p l y  t o  
h a v e  t h e  m a r r i a g e  d i s s o l v e d  a r e ,  i n  t h e  c a s e  o f  t h e  h u s b a n d ,  
c r u e l t y ,  and  i n  c e r t a i n  c i r c u m s t a n c e s ,  t a k i n g  a  s e c o n d  w i f e
(1 1 8 )  U On Kin v. Daw On Bwinfe,Civil F i r s t  appeal, No. 1^6 of 
1935? of  the .H igh  Court of Rangoon;
Q.H. Moot ham, Burmese Buddhist Law. 1^7.
(119) Maimg So Min v. Ma Ta. ( I 8 9 2 ) 8 .1 . 610.
(1 2 0 ) Maung So Min v. Ma T ^  ( I 8 9 2 ) S .J .  610.
(1 2 1 )  Ma Me HI  a  v . Mg. Po Thoy>? ( 1 9 2 9 ) 7 R a n .  9 8 .
472.
w i t h o u t  t h e  c o n s e n t  o f  t h e  f i r s t ;  i n  t h e  c a s e  o f  t h e  w i f e
a d u l t e r y  i s  a  g r o u n d  f o r  d i v o r c e  I  / a s j .
I t  i s  t o  he  n o t e d  t h a t  a d u l t e r y  by t h e  h u s b a n d  i s  n o t  a  
s u f f i c i e n t  g r o u n d  f o r  d i v o r c e  ( 1 2 3 ) .
The l i s t  o f  o f f e n c e s  e n u m e r a t e d  i n  t h e  f o r e g o i n g  s e c t i o n  
i s  n o t  e x h a u s t i v e ,  t h e  C o u r t  h a v i n g  power  t o  a d d  t o  i t  any 
o f f e n c e  r e c o g n i z e d  by t h e  D ham m atha ts  a s  a  s u f f i c i e n t  g ro u n d  
f o r  d i v o r c e  ( 1 2 ^ )  p r o v i d e d ,  i t  i s  s u b m i t t e d ,  t h a t  su c h  o f f e n c e
fid So
i s  one w h ic h  i s  a-1^  r e c o g n i z e d  a s  a  m a t r i m o n i a l  o f f e n c e  by 
t h e  c u s to m s  now p r e v a i l i n g  i n  Burma.
We now t u r n  t o  a  c o n s i d e r a t i o n  o f  t h e  s e v e r a l  o f f e n c e s .
( 1 )  C r u e l t y
I n  R n g l a n d ,  c r u e l t y  i s  a  g ro u n d  for-- d i v o r c e  i n  f a v o u r  o f  
e i t h e r  s p o u s e .  Under  s e c t i o n  2 ( a )  o f  t h e  M a t r i m o n i a l  C a u s e s  
A ct  1937? "A p e t i t i o n  may be p r e s e n t e d  . . . .  o n  t h e  g ro u n d  t h a t  
t h e  r e s p o n d e n t  h a s ,  s i n c e  t h e  c e l e b r a t i o n  o f  t h e  m a r r i a g e ,  
t r e a t e d  t h e  p e t i t i o n e r  w i t h  c r u e l t y . 11 P r e v i o u s l y ,  c r u e l t y  
com bined  w i t h  a d u l t e r y  was s u f f i c i e n t  t o  s u p p o r t  a  w i f e 1s 
p e t i t i o n  f o r  d i v o r c d ,  an d  c u r e l t y  a l o n e  s u f f i c i e n t  t o  s u p p o r t  
a  w i f e 1 s p e t i t i o n  f o r  a  j u d i c i a l  s e p a r a t i o n  ( 1 2 5 ) .  C r u e l t y  I s  
n o t  d e f i n e d  i n  t h e  s t a t u t e ,  b u t  a s  was h e l d  i n  H o r t o n  v .  H o r t o n  j
i
( 1 2 6 ) t h e  word  was o b v i o u s l y  i n t e n d e d  t o  h a v e  t h e  same mean- i 
i n g  a s  h a d  b e e n  a s s i g n e d  t o  i t  i n  t h e  c a s e s  d e c i d e d  b e f o r e  !
t h e  A c t .  The R o y a l  C om m iss io n  on  M a r r i a g e  and  D i v o r c e  p r o p o s e d  1
( 1 2 2 )  O.H.Mootham, Burmese B u d d h i s t  Law. 3 9 . (1 2 3 )  Ma E i n  v .
Te Hatin g , (1907") 5 LBR 875 Ma. The I n  Nwe v .  Mating K h a , 
( 1 9 2 9 )7 R a n .  k $ l .  (12*0 Mg. SonMin v .  Ma T a , ( l 8g) S.J. 6 1 0 .
(1 2 5 )  A. G l e d h i l l ,  C r u e l t ^ j L ^ ^ g i p j q n ^ f o ^
Budd h i s t  Law. B u l l e t i n  o f  SOAS, V o l .  XEIS p a r t  2, 195&? ^ 3*+.
(1 2 6 )  ( 1 9 ^ 0 )  P .  1 8 7 . -
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t h a t  t h e  c o n c e p t  o f  c r u e l t y  s h o u l d  c o n t i n u e  t o  be  d e f i n e d  
by  p r e c e d e n t  a n d  n o t  by  s t a t u t e  ( 1 2 7 ) .
C r u e l t y  m ig h t  c o n c e i v a b l y  be d e f i n e d  o b j e c t i v e l y ,  t h a t  
i s  t o  s a y  s o l e l y  w i t h  r e g a r d  t o  t h e  e f f e c t  u p o n  i t s  v i c t i m ;  
b u t  i t  w o u ld  s t i l l  be n e c e s s a r y  t o  d e f i n e  t h e  e x t e n t  o f  t h e  
b o d i l y  o r  m e n t a l  i n j u r y  w h ic h  s h o u l d  be  r e c o g n i z e d  a s  s u f f i ­
c i e n t  t o  j u s t i f y  t h e  C o u r t  i n  g r a n t i n g  r e l i e f .  A l t e r n a t i v e l y ,  
i t  m i g h t  be  d e f i n e d  s u b j e c t i v e l y ,  t h a t  i s  t o  s a y ,  i n  a d d i t i o n  
t o  t h e  e f f e c t  upon  t h e  v i c t i m ,  t h e r e  m us t  be a n o t h e r  e s s e n t i a l  
e l e m e n t ,  t h e  s t a t e  o f  mind o f  t h e  p e r s o n  who c a u s e s  t h e  i n j u r y ;  
i t  w ou ld  t h e n  be  n e c e s s a r y  t o  d e f i n e  a l s o  t h e  s t a t e  o f  mind 
w h ic h  t h e  l a w  r e g a r d s  a s  a n  e s s e n t i a l  e l e m e n t  o f  * l e g a l  
c r u e l t y * . ( 1 2 8 )
( 1 2 7 )  The R o y a l  C om m iss ion  on  M a r r i a g e  an d  D i v o r c e  u n d e r  t h e  
c h a i r m a n s h i p  o f  L o rd  M or ton  o f  H e n r y t o n ,  whose R e p o r t  
was p u b l i s h e d  i n  M arch ,  1 9 5 6 ,  made a  g r e a t  many reco m ­
m e n d a t i o n s ,  some o f  a  h i g h l y  c o n t r o v e r s i a l  n a t u r e  o n  
w h ic h  t h e  C om m iss ion  was f a r  f ro m  u n a n im o u s ,  and  o t h e r s  
d e a l i n g  xtfith c o m p a r a t i v e l y  m in o r  b u t  none t h e  l e s s  
v a l u a b l e  p o i n t s .  A d e b a t e  on  t h e  R e p o r t  t o o k  p l a c e  i n  
t h e  House o f  L o r d s  o n  t h e  2 b th  O c t o b e r ,  1 9 5 6 .  T h e re  
w o u ld  n o t  a p p e a r  t o  be  any im m e d ia te  l i k e l i h o o d  o f  
G overnm en t  l e g i s l a t i o n  on  t h e  R e p o r t .  Many o f  t h e  
C o m m is s io n 1s r e c o m m e n d a t io n s  do n o t  r e q u i r e  l e g i s l a t i o n  -  !
R a y d e n ,  P r a c t i c e  a nd  Law i n  t h e  D i v o r c e  D i v i s i o n ,  ( 1 9 5 7 ) ,  •
s u p p le m e n t  i i i .  1
( 1 2 8 )  A. G l e d h i l l ,  C£UejtjL..a&-_a. g r o u n d  f o r  d i v o r c e  a t  
Burmese B u d d h i s t  Law, B u l l e t i n  o f  S .O .A .S .  V o l .  X I I I ,  
p a r t  2 1 9 ? 0 , !
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W ith  r e s p e c t  t o  t h e  e x t e n t  o f  t h e  i n j u r y  n e c e s s a r y  t o  
c o n s t i t u t e  a  g ro u n d  f o r  r e l i e f ,  L o rd  H e r s c h e l l  s a i d  i n  
R u s s e l  v .  R u s s e l  (1 2 9 )  t h a t  i t  d i d  n o t  i n c l u d e  e v e r y  a c t  o f  
c r u e l t y  i n  t h e  o r d i n a r y  o r  p o p u l a r  s e n s e ;  t o  q u a l i f y  f o r  r e l i e f  
i n  t h e  d i v o r c e  c o u r t ,  t h e r e  m ust  be b o d i l y  h u r t  o r  i n j u r y  t o  
h e a l t h  o r  r e a s o n a b l e  a p p r e h e n s i o n  o f  one o r  o t h e r  o f  t h e s e .
I n  A s t i e  v .  A s t l e  (1 3 0 )  t h e  h u s b a n d ,  i n  t h e  f i r s t  y e a r  
o f  t h e  m a r r i a g e ,  c o m m i t t e d  a  s e r i e s  o f  v i o l e n t  a s s a u l t s  upon  
t h e  w i f e ,  b u t  by r e a s o n  o f  u n s o u n d n e s s  o f  m ind  he w a s ,  i n  
t h e  l a n g u a g e  o f  t h e  McNac&ghton r u l e s ,  " i n c a p a b l e  o f  knowing  
t h e  n a t u r e  and  q u a l i t y  o f  h i s  a c t s . "  He was c e r t i f i e d  i n s a n e ,  
b u t  d i s c h a r g e d  i n  t h e  same y e a r .  F o u r  y e a r s  l a t e r  he  a p p r o a c h e d  
t h e  w i f e ,  w ho .w as  l i v i n g  a p a r t ,  and  s h o u t e d  t h a t ,  t h o u g h  she 
t h o u g h t  h e r s e l f  s a f e ,  she w o u ld  n o t  l i v e  "much l o n g e r ;  he was 
t h e n  s u f f i c i e n t l y  sane  t o  know w h a t  he was d o i n g .
F o r  t h e  w i f e  I t  w a s  a r g u e d  t h a t  c r u e l t y  w a s  t o  b e  j u d g e d  
s o l e l y  f r o m  t h e  v i e w  o f  t h e  s u f f e r e r ,  r e l i a n c e  b e i n g  p l a c e d  
o n  K i r k m a n  v .  K i r k m a n  ( 1 3 1 ) w h e r e  L o r d  S t o w e l l  h a d  s a i d ,  j
"T h e  p e r s o n s  o f  b o t h  p a r t i e s  m u s t  b e  p r o t e c t e d  f r o m  v i o l e n c e  I
.............  I f  t h a t  s a f e t y  i s  e n d a n g e r e d  by v i o l e n t  and  d i s o r d e r l y  j
a f f e c t i o n s  o f  t h e  m in d j  i t  i s  t h e  same i n  i t s  e f f e c t s  a s  i f  j  
i t  h a d  p r o c e e d e d  f ro m  mere m a l i g n i t y  a l o n e "  b u t  i t  was 
c o n c e d e d  t h a t ,  i f  i n t e n t i o n  was a  n e c e s s a r y  e l e m e n t ,  t h e r e  was
(1 2 9 )  ( 1 8 9 7 )  A.C. 3 9 5 .
(130) (1939) p .  ^15.
( 1 3 1 )  1 H a g g .  C o n .  1*09.
4 7 5 .
no c r u e l t y  i n  t h e  f i r s t  y e a r  o f  t h e  m a r r i a g e *
H e n n - C o l l i n s ,  J . , c o n c e d e d  t h a t  i n  no c a s e  i n  t h e  P r o b a t e  
D i v i s i o n  h a d  t h e  r u l e  i n  McNaJtghton1 s c a s e  h a s  b e e n  a p p l i e d ,  
b u t  he  o b s e r v e d  t h a t  i n  no o t h e r  c o u r t  w o u ld  t h e  r e s p o n d e n t  
be  c r i m i n a l l y  o r  c i v i l l y  l i a b l e  f o r  t h e  i n c i d e n t s  w h ic h  
o c c u r r e d  i n  t h e  f i r s t  y e a r  o f  h i s  m a r r i a g e .  How t h e n  c o u l d  
h i s  c o n d u c t  be  a n  o f f e n c e  i n  t h e  D i v o r c e  C o u r t ,  whose j u r i s ­
d i c t i o n  was n o t  d i s c r e t i o n a r y  a n d ,  i f  e x e r c i s e d ,  w ou ld  a l t e r  
h i s  c i v i l  s t a t u s ?
Though i t  was n o t  s t r o n g ,  t h e r e  was a n  i n d i c a t i o n  i n  t h e  
u se  o f  t h e  w ord  1 t r e a t e d 1 i n  t h e  s t a t u t e  t h a t  t h e  a c t i o n  m us t  
be c o n s c i o u s .  T h e re  w as ,  f u r t h e r ,  t h e  p r e s u m p t i o n  t h a t  t h e  
s t a t u t e  d i d  n o t  c r e a t e  a n  e x c e p t i o n  f r o m  t h e  g e n e r a l  r u l e  o f  
law .
He w as ,  h o w e v e r ,  a b l e  t o  g r a n t  t h e  w i f e  a  d e c r e e ,  b e c a u s e  
t h e  t h r e a t  i n  t h e  f o u r t h  y e a r  o f  t h e  m a r r i a g e  was u t t e r e d  w i l ­
f u l l y  and  c o n s c i o u s l y ,  a n d ,  i n  c o n s e q u e n c e  o f  t h e  h u s b a n d 1s 
p a s t  c o n d u c t ,  c a u s e d  a  r e a s o n a b l e  a p p r e h e n s i o n  o f  h u r t .
Had t h e r e  n o t  b e e n ,  i n  t h i s  c a s e ,  t h i s  e s c a p e  f ro m  t h e  
o p e r a t i o n  o f  t h e  r u l e  l a i d  down, i t  i s  p r o b a b l e  t h a t  t h e  w i f e  
w o u ld  h a v e  a p p e a l e d  b a s i n g  h e r  c a s e  o n  K irk m an  v .  K irkm an  ( 1 3 2 ) .
In  the fo llow ing  year Ho rto n  v. Horton (133) came before ]
th e  c o u r ts .  This was a husband 's  p e t i t i o n  based on a succes- '{
sion  of s p i t e f u l  a c ts  by the wife causing damage to  a r t i c l e s  !
(1 3 2 )  1 H agg .  Con. 4-09.
(133) (19^9) P. 187*
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he t r e a s u r e d .  The p e t i t i o n  was g r a n te d ,  and th e  r u l e  l a i d  
down was t h a t  t h e  q u e s t i o n  f o r  d e t e r m i n a t i o n  was whether, th e  
wife  had committed w i l f u l  and u n j u s t i f i a b l e  a c t s ,  i n f l i c t i n g  
p a i n  and m ise ry  upon th e  husband ,  which had  cau sed  him p a i n  
o r  i n j u r y  t o  h i s  h e a l t h ,  o r  r e a s o n a b le  a p p r e h e n s io n  o f  such 
h u r t  o r  i n j u r y .  In  t h i s  case  a g a in ,  mens r e a  was e s t a b l i s h e d ,  
and th e  n e c e s s i t y  f o r  q u e s t i o n i n g  the  n e c e s s i t y  o f  p rov ing  i t  
d id  n o t  a r i s e .
I n  t h e  c a s e  o f  S q u i r e  v .  S q u i r e  (13^0 t h e  w i f e ,  who was 
d e v o t e d  t o  h e r  h u s b a n d ,  b u t  i n  lo w  p h y s i c a l  and  m e n t a l  h e a l t h ,  
made su c h  e x a c t i n g  demands upon  t h e  h u s b a n d s  t i m e  an d  s e r v i c e
a s  t o  i n j u r e  h i s  h e a l t h .  T h e re  was h e r e  no q u e s t i o n  o f  any
c o n s c i o u s  i n t e n t i o n  o f  c a u s i n g  i n j u r y  t o  t h e  h u s b a n d ,  an d  t h e  
p e t i t i o n  was d i s m i s s e d  on  t h e  g ro u n d  t h a t  c r u e l t y ,  t o  a f f o r d  
g ro u n d  f o r  r e l i e f ,  m us t  be  d e l i b e r a t e ,  m a l i g n a n t ,  o r  i n t e n d e d .  
I n  t h e  C o u r t  o f  A p p ea l  t h e  h u s b a n d  s u c c e e d e d ,  and  t h e  r u l e s  
l a i d  down i n  A s t l e  v .  A s t l e  ( 1 3 ? )  and  H o r t o n  v .  H o r t o n  ( 1 3 6 ) 
w ere  r e j e c t e d .  T u c k e r  an d  E v e r s h e d ,  L . J J .  b a s e d  t h e i r  d e c i ­
s i o n s  on  t h e  p r i n c i p l e  t h a t ,  i n  c o n s i d e r i n g  w hat  am oun ts  t o  
c r u e l t y  f o r  t h e  p u r p o s e s  o f  s e c t i o n  2 ( a )  o f  t h e  M a t r i m o n i a l  
C a u s e s  A c t  1937? a p a r t y  i s  t o  be p re su m e d  t o  i n t e n d  t h e  
n a t u r a l  c o n s e q n e n c e s  o f  h i s  o r  h e r  a c t s .
J a m i e s o n  v .  J a m i e s o n  (1 3 7 )  L o rd  R e i d  r e s e r v e d  h i s  
o p i n i o n  a s  t o  t h e  p o s i t i o n  w here  a r e s p o n d e n t  was n o t
c ^ )  (19^ 9 ) p . 5 1 . ( 1 3 ?) (1 9 3 9 ) p .  ^1 5 .
( 136 )  ( 191+0 )  P .  1 8 7 .  ( 1 3 7 )  ( 1 9 5 2 )  A . C .  5 2 5 .
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d e l i b e r a t e l y  i l l  t r e a t i n g  t h e  p e t i t i o n e r ,  a n d  o f  t h e  a p p l i ­
c a t i o n ,  i n  t h o s e  c i r c u m s t a n c e s ,  o f  t h e  maxim t h a t  a  man i n t e n d s  
t h e  n a t u r a l  and  p r o b a b l e  c o n s e q u e n c e s  o f  h i s  a c t s .  I n  F o w l e r  
v * b o w l e r  ( 1 3 8 ) ,  H odson ,  L . J .  s a i d ,  nThe w ord  * c r u e l 1 i t s e l f ,  
i n  i t s  o r d i n a r y  m e an in g ,  seems t o  me t o  im p l y  t h e  n o t i o n  o f  
m a l i g n i t y ,  b u t  i t  i s  n o t  n e c e s s a r y  t o  p r o v e  a f f i r m a t i v e l y  
a n  i n t e n t i o n  t o  be c r u e l  i f  t h e  a c t s  t h e m s e l v e s  r e a d i l y  a l l o w  
t h a t  i n f e r e n c e  t o  be  d raw n  . . • • •  M ien a c t s  a r e  n o t  su c h  a s  
t o  r e n d e r  t h a t  i n f e r e n c e  r e a d i l y  t o  be  d r a w n ,  t h e  C o u r t  w i l l
l o o k  t o  s e e  w h e t h e r  t h e r e  i s  i n t e n t i o n  t o  i n j u r e  .............  t! I n
t h e  same c a s e ,  D e n n in g ,  L . J .  s a i d  t h a t  i f  a  man t a k e s  c o n t r a ­
c e p t i v e  m e a s u r e s  a g a i n s t  t h e  w i l l  o f  h i s  w i f e ,  w h e t h e r  by 
means o f  a n  a p p l i a n c e  o r  by c a i t u s  i n t e r r u p t u s . so a s  t o  
p r e v e n t  h e r  h a v i n g  any  c h i l d r e n ,  w i t h o u t  r e a s o n a b l e  e x c u s e  
f o r  so d o i n g ,  t h e n  i t  i s  e a s y  t o  i n f e r  t h a t  he d o e s  i t  w i t h  
i n t e n t  t o  i n f l i c t  m i s e r y  o n  h e r .
■®"n  h o o p e r  v .  C ooper  ( 1 3 9 )?  a  h u s b a n d  p l e a d e d  g u i l t y  t o ,  
an d  was c o n v i c t e d  o f ,  a n  i n d e c e n t  a s s a u l t  u p o n  t h e  c h i l d  o f  
h i s  m a r r i a g e .  H i s  w i f e  *s c o m p l a i n t s  t o  t h e  j u s t i c e s  o f  
p e r s i s t e n t  c r u e l t y  and  d e s e r t i o n  b a s e d  u p o n  t h e  a d m i t t e d  
a s s a u l t  upon  t h e  c h i l d ,  and  c e r t a i n  m i s c o n d u c t  t o w a r d s  h e r ,  
w ere  d i s m i s s e d ,  t h e  j u s t i c e s  p r e f e r r i n g  t h e  e v i d e n c e  o f  t h e  
h u s b a n d ,  w here  t h e r e  was a  c o n f l i c t  an d  h o l d i n g  t h a t  t h e r e
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was no e v id e n c e  to  show t h a t  t h e  a s s a u l t  upon th e  c h i l d  had 
been  committed w i th  th e  i n t e n t i o n  o f  c a u s in g  h i s  w ife  p a in ,  
n o r  i n  h e r  p r e s e n c e .  I t  was h e l d  t h a t  t h e  a s s a u l t ,  which was 
an  o f fe n c e  which must by i t s  n a tu r e  go t o  th e  v e r y  r o o t  o f  t h e  
m ar r ia g e  r e l a t i o n s h i p ,  was one which any man o f  o r d in a r y  i n t e l ­
l e c t u a l  c a p a b i l i t i e s  must have known, had he pasued to  r e f l e c t ,  
t o  be l i k e l y  t o  cause th e  g r a v e s t  d i s t r e s s  t o  t h e  mother of 
th e  c h i l d ,  h i s  w i f e ,  and p o s s i b l y  seve re  i n j u r y  t o  h e r  h e a l t h .
I t  was a l s o  s a i d  t h a t  an  a c t u a l  i n t e n t i o n  t o  i n j u r e  i s  n o t  
an  e s s e n t i a l  averment i n  c r u e l t y ,  a l t h o u g h  i n  a * doub tfu l*  
case  i t  may be o f  d e c i s i v e  im p o r tan ce .  Conduct which i s  the ,  
consequence o f  mere o b tu s e n e s s  o r  i n d i f f e r e n c e  may none t h e  
l e s s  be c r u e l t y .  The above r u l e  was a p p l i e d  i n  Crawford v .  
Crawford  (1 ^ 0 ) •
At Mahommedan Law th e  husband* s r i g h t  t o  r e p u d i a t e  th e  
w ife  w i th o u t  c a u se ,  which i s  an e s s e n t i a l  e lem en t  o f  th e  
m a r r ia g e  c o n t r a c t ,  makes com parisons  w i th  o t h e r  system s d i f ­
f i c u l t ,  b u t ,  w h i le  th e  husband h a s  a l s o  th e  r i g h t  t o  c h a s t i s e  
th e  w ife  w i th o u t  ca u s in g  s e r i o u s  i n j u r y  (which i s ,  i n  I n d i a  
and E gyp t ,  a b r o g a te d  by s t a t u t e ) ,  th e  w ife  can  c la im  th e  
p r o t e c t i o n  o f  the  c o u r t  a g a i n s t  h i s  c r u e l t y .  I t  i s  on ly  t h e  
M a l ik i  s cho o l  which r e c o g n i z e s  c r u e l t y  a s  g iv in g  th e  w ife  a  j
r i g h t  t o  ask  f o r  d i s s o l u t i o n  o f  th e  m a r r i a g e .  As th e  p r a c t i c e  j
(lH-0) ( 1 9 5 6 )  P .  1 9 5 .
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a p p e a r s  t o  be to  a p p o in t  two a r b i t r a t o r s ,  one from ea ch  s id e  
o f  the  f a m i ly ,  t o  d e te rm in e  who i s  a t  f a u l t ,  i t  would seem 
t h a t  what c o n s t i t u t e s  c r u e l t y  must be r e g a r d e d  as  a q u e s t i o n  
o f  f a c t .  Analogy to  o t h e r  b ran ch es  o f  t h e  law would s u g g e s t  
t h a t  t h e  c r i t e r i o n  w i l l  p ro b a b ly  be o b j e c t i v e ,  and th e  r i g h t  
which t h e  S h a r iy a  g iv e s  t o  th e  husband t o  a d m i n i s t e r  such 
c h a s t i s e n ie n t  as does not  cause  f r a c t u r e ,  wouhd o r  s e r i o u s  
b r u i s e ,  would su g g es t  t h a t  E n g l i s h  and Burmese wives can  
com plain  o f  c r u e l t y  e a r l i e r  t h a n  t h e i r  Mahommedan s i s t e r  (1 4 1 ) .
There a r e  p r o v i s i o n s  i n  th e  t e x t s  o f  t h e  Dhammathats 
c i t e d  i n  s e c t i o n s  223 and 273 o f  the  Kinwun M in g y i ’s D ig e s t ,  
Volume I I ,  r e c o g n i s i n g  th e  h u s b a n d ’s power o f  m oderate  ch a s ­
t i s e m e n t  w i th  a s p l i t  bamboo o r  a l e n g t h  o f  r o p e .  Even i n  
t h e  e a r l y  days o f  the  B r i t i s h  p e r io d  i t  was th o u g h t  t h a t  
s t r i k i n g  the  w ife  o n ly  once (142) ,  o r  p u l l i n g  t h e  wife  by h e r  
h a i r  and ab u s in g  h e r  (143) were not  s u f f i c i e n t  g rounds f o r  a 
d i v o r c e .  But the  h u s b a n d ’ s power o f  m odera te  c h a s t i s e m e n t  o f  
th e  w ife  i s  no t  t o l e r a t e d  by  B r i t i s h  C ourts  (144) ,  and hence 
a p h y s i c a l  a s s a u l t  by him may be a m a t r im o n ia l  f a u l t .
The r e l e v a n t  e x t r a c t s  on  the  s u b j e c t  o f  c r u e l t y  as  a 
ground  f o r  d iv o rc e  a re  i n  V o l . I I ,  s e c t i o n  303 .  They a l l  
r e q u i r e  t h e  w ife  to  f o r g i v e  a f i r s t  o f f e n c e :  th e  husband should
(141)  i U G l e d h i l l ,  C ru e l t y  a s  a  g r o u n d  f o r  d i v o r c e  a t  Burmese 
B u d d h i s t  L aw, Bu I I  e t i  n'  ^o f ' SO AS, Vo 1 .  XIXI , ’p a'r t  £ ,  1B5 0 ,4 3 7
(142)  U May Qung^ L e a d i n g  C a se s  o n  Bu d d h i s t  L aw, 109 j  
S .C .  L a h i r i ,  B u rm ase" Bu'ddhls' t Law7""&3T"“
(143)  Ml Pa Du v .  Mg.~Shwe~ Bauk  (1897)  8 . J .  6 0 7 .
(144)  Ma l l a ln g  v .  Maung Hyun]T~Tt9Q7), 1 B . L . T ,  136.
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be made to  ag ree  t h a t  he w i l l  no t  r e p e a t  i t ,  on  p a i n  o f  
d iv o rc e  w i t h  f o r f e i t u r e  o f  a l l  the  p r o p e r t y .  But most o f  
them say  t h a t  i f  th e  w ife  r f u s e s  to  ac c e p t  such an a r r a n g e ­
m ent,  a d iv o rc e  may be g r a n te d  as by m utua l  con sen t  w i t h  equa l  
d i v i s i o n  o f  a s s e t s  and l i a b i l i t i e s .  Some o f  them, p e rh ap s  
u n n e c e s s a r i l y ,  add t h a t  i f  th e  husband a l s o  d e s i r e s  a d iv o r c e ,  
he can have i t  on  s u r r e n d e r i n g  h i s  p r o p e r t y  r i g h t s ,  and 
K e tu ja s  Manu i s  un ique  i n  say in g  t h a t ,  n o t w i t h s t a n d in g  th e  
h u s b a n d ’s u n d e r t a k in g  i n  th e  f i r s t  p ro c e e d in g s ,  t h e  i n j u r e d  
w i fe  i s  not t o  have t h e  b e n e f i t  o f  t h e  c o n d i t i o n  imposed on  
t h e  husband , even i f  she i s  o b l i g e d  to  f i l e  a second p e t i t i o n ,  
b u t  th e  d ivorce ,  s h a l l  be as  by m utual  co nsen t*
The e x t r a c t  from Manugye i s  i n  Vo .X I I ,  C hap te r  3, and 
ru n s  a s  f o l l o w s : -
llI f  u n d e r  th e  same c i r c u m s ta n c e s ,  th e  husband hav ing  
t a k e n  a l e s s e r  w i f e ,  s h a l l  abuse and b e a t  h i s  f i r s t ,  and i f  
i t  be p roved  t h a t  he has  i n  any way o p p re s s e d  h e r ,  l e t  them 
go t o g e t h e r  a g a in  and l i v e  on  good t e r m s .  I f  hav ing  gone 
t o g e t h e r  a g a in ,  t h e  husband s h a l l  behave i n  t h e  same way, l e t  
him l e a v e  th e  house w i t h  o n ly  one c l o t h ,  and l e t  him pay a l l  
t h e  d e b t s * . . .  b u t  i f  t h e  w ife  says  she does not w ish  t o  
rem a in  w i th  him any l o n g e r ,  t h a t  she w ishes  to  s e p a r a t e ,  l e t
4
them do so; l e t  t h e  p r o p e r t y  b e lo n g in g  to  b o th  be e q u a l l y  
d i v i d e d  between them and though  th e  husband  d e c l a r e s  h i s  
u n w i l l i n g n e s s  to  s e p a r a t e ,  l e t  th e  d iv o rce ,  be made as i f  b o th
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were c o n s e n t i n g .  T h is  M an ao sa id .11
The e x t r a c t  comes from a c h a p te r  headed  "The law f o r  t h e
P a r t i t i o n  o f  th e  P ro p e r ty  on Divorce ( l lH?) when th e  husband 
and w ife  a re  t h e  c h i l d r e n  o f  n o b le s  ( o f f i c i a l s ) " ,  b u t  i t  i s  
s e t  o u t  i n  th e  2 8 th  c h a p te r  t h a t  th e  law  f o r  th e  c h i l d r e n  o f  
n o b le s  i s  t h e  law  f o r  a l l *
The Kinwun M in g y i’s own Dhammathat, th e  A t ta sah k h e p a ,  
p u t s  th e  r u l e  i n  a s e c t i o n  (393) d e a l in g  w i th  d iv o rc e  where 
the  spouses  be long  t o  th e  r u l i n g  c l a s s .  I t  i s  t h e r e  s e t  o u t  
t h a t  i t  does n o t  n e c e s s a r i l y  f o l l o w  t h a t  a d e c re e  f o r  d iv o rc e
shou ld  be g iv e n  because  th e  husband h a s  once on ly  t r e a t e d  th e
w ife  w i th  th e  h o t  tongue o r  th e  s t ro n g  arm (hno t  pu l e t  kvan  
P in  pyu) . "They sh ou ld  coninue t o  l i v e  t o g e t h e r  a s  man and 
w i f e ,  a bond b e in g  ex e c u te d  by th e  husband  t o  a b s t a i n  from 
the  r e p e t i t i o n  o f  such c o n d u c t ,  b u t ,  i f  th e  w ife  r e f u s e s  t o  
c o n t in u e  t o  l i v e  w i th  th e  husband ,  l e t  them be d iv o rc e d  a s  i f  
by m utual  c o n s e n t .  I f ,  a f t e r  r e u n io n ,  t h e  w ife  i s  d i s s a t i s f i e d  
w i th  th e  husband  and a g a in  d e s i r e s  d i v o r c e ,  l e t  i t  be as  i f  
by m utual  c o n s e n t .  I f  th e  husband r e f u s e s  t o  e n t e r  i n t o  th e  
bond and d e s i r e s  d i v o r c e ,  l e t  i t  be governed  by the  law  
a p p r o p r i a t e  t o  the  case  when th e  husband h a s  committed a m at­
r i m o n i a l  f a u l t .  Again ,  i f ,  a f t e r  r e u n io n ,  th e  husband f a i l s  
t o  obse rve  t h e  c o n d i t i o n s  o f  t h e  bond, l e t  t h e r e  be d iv o rc e  
a c c o rd in g  t o  t h e  law  govern ing  th e  case  when th e  husband h a s  
committed a m a t r im o n ia l  f a u l t .
(1^5) The word used  by R ic h a rd s o n  i s  " s e p a r a t i o n " ,  bu t  the  
p ro p e r  E n g l i s h  e q u i v a l e n t  i s  " d i v o r c e " .
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I t  would seem t h e n  t h a t  th e  a u th o r s  o f  Manugye, l i k e  
K e M ja  th e  a u th o r  o f  Manu, h a s  u n n e c e s s a r i l y  r e s t r i c t e d  the  
scope o f  t h e  r u l e  t o  th e  c a s e  o f  th e  husband  who i l l - t r e a t s  
th e  wife  a f t e r  t a k in g  a second ( 1 ^ 6 ) .
The r u l e  i s  s t a t e d  to  app ly  on ly  i n  th e  case  o f  c r u e l t y  
by th e  husband  t o  the  w i f e 5 i t  would be a r g u a b le  t h a t ,  h av in g  
r e g a r d  to  th e  c o m p a ra t iv e ly  e g a l i t a r i a n  a t t i t u d e  o f  th e  law  
tow ards  t h e  sex e s  i n  m a t r im o n ia l  m a t t e r s ,  t h e  same r u l e  shou ld  
app ly  i n  th e  case  o f  c r u e l t y  by th e  wife* , There a re  e x t r a c t s  
i n  s e c t i o n  3®1* °£ V o l .  I I  o f  the  D ig e s t  p r o v id in g  f o r  c r im i n a l  
punishm ent o f  e i t h e r  spouse f o r  c r u e l t y  t o  t h e  o t h e r ,  b u t  I t  
m$st be conceded  t h a t  th e  two Dhammathats from  which e x t r a c t s  
a re  c i t e d  i n  t h i s  s e c t i o n  a r e  of u n c e r t a i n  d a t e ,  a u t h o r s h i p ,  
and consequen t  a u t h e n t i c i t y  ( 1 ^ 7 )• On® m ig h t ,  however, c a l l  
i n  a i d  s e c t i o n s  3O9 and 310 of Vol.  I I  o f  t h e  D ig e s t  which 
p ro v id e  c r i m i n a l  punishment a s  w e l l  a s  f o r f e i t u r e  o f  p r o p e r t y  
i n  th e  ca se  o f  e i t h e r  spouse f o r  n e g l e c t  o f  th e  o t h e r  who h a s  
s u f f e r e d  a r e v e r s e  o f  f o r t u n e  o r  become p h y s i c a l l y  incapaei ts ted .
I n  the  o f f i c i a l  t r a n s l a t i o n  of s e c t i o n  3 0 3 , th e  word 
" c r u e l t y "  i s  used  i n  most e x t r a c t s ,  b u t  " i l l - t r e a t s "  o ccu rs  
in. Manugye and Manu, and t h e  c o u r t s  have b ee n  d i s p o s e d  to  draw 
a d i s t i n c t i o n  betw een  th e s e  words which, i t  i s  su b m it ted  by 
P r o f e s s o r  G l e d h i l l ,  t h e r e  i s  l i t t l e  i n  t h e  o r i g i n a l  t e x t s  
t o  j u s t i f y .  I t  i s  p o s s i b l e  t h a t  th e  e x t r a c t  from Y a ^ a th a t  was
(1^6)  A. G l e d h i l l ,  Cruelty as  a ground f o r  d iv o rc e  a t  Burmese
. . Buddhist Law.-B u l le t in  of SO AS, VtiLJSIII, part 2, 195^^+3 8 .
( I h-7) A. G le h i l l ,  Curolty as a ground for divofna at. ’Rnyny.ffo
_BaM ^£JLaa:»-Bulletin of S.O .A.S., Vol XIII, part 2 ,
S  1950, ■ ‘
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t h e  f i r s t  e x p o s i t i o n  o f  t h e  r u l e  and  i t  seems o n l y  t o  c o n ­
t e m p l a t e  c o g n i z a n c e  o f  a p e t i t i o n  I f  t h e  w i f e  h a s  b e e n  s u b ­
j e c t e d  t o  p h y s i c a l  v i o l e n c e  o f  a  k i n d  c a l c u l a t e d  t o  c a u s e  
b r u i s e s  a t  l e a s t *  Manugye c o n t e m p l a t e s  p e r s o n a l  p h y s i c a l  
v i o l e n c e  c o m b in ed  w i t h  v e r b a l  a b u s e  and  o p p r e s s i o n *  I n  Manu 
t h e  r e l e v a n t  w o rd s  a r e  "h n v i n  s a l  n g v a " .  w h i c h ,  i t  i s  b e l i e v e d ,  
i n v o l v e  t h e  n o t i o n  o f  p h y s i c a l  v i o l e n c e ,  b u t  a p p a r e n t l y  im p ly  
l e s s  f e r o c i t y  t h a n  t h e  w o rd s  u s e d  i n  Y a z a t h a t .
W h i l e ,  I t  i s  s u b m i t t e d ,  i t  i s .  d i f f i c u l t  t o  c o n c l u d e  t h a t  
t h e  D ham m atha ts  l a y  down any c l e a r  c r i t e r i a  o f  t h e  o b j e c t i v e  
a s p e c t  o f  c r u e l t y  a s  a m a t r i m o n i a l  f a u l t , ,  o b v i o u s l y  t h e  maxim 
de m i n i m i s  n o n  c u r a t  l e x  m us t  a p p l y .  I n  MY P a  Du v .  Maung 
Shwe_Bauk ( 1**8 ) ,  i t  was f o u n d  t h a t  t h e  h u s b a n d  h a d  s t r u c k  h i s  
w i f e  o n l y  once  an d  a  d i v o r c e  was r e f u s e d .  -F u to n ,  J . C .  s a i d ,  
" P e t t y  q u a r r e l s  m us t  n o t  be m a g n i f i e d  i n t o  a c t s  o f  c r u e l t y  
and i l l - t r e a t m e n t  o f  a n a t u r e  s u f f i c i e n t l y  g r a v e  t o  j u s t i f y  
d i v o r c e * "
The p u n i s h m e n t  p r o v i d e d  i n  t h e  D ham m atha ts  f o r  t h e  sp o u s e  
d e s e r t i n g  t h e  p a r t n e r  i n  t r o u b l e  o r  s i c k n e s s  i n d i c a t e s ,  i t  i s  
s u b m i t t e d ,  t h a t  t h e  n o t i o n  o f  " m e n ta l  c r u e l t y "  was a c c e p t e d  
by  t h e  Burmese j u r i s t s ,  and  t h e  d e c i s i o n  i n  Mg^ Po Aung v .
Ma Bye i n  ( 1 ^ 9 )  t h a t  a  faLse a l l e g a t i o n  of. a d u l t e r y  p e r s i s t e d  
i n  by  t h e  h u s b a n d ,  i f  t h e  w i f e  was s e r i o u s l y  h u r t  by i t ,  might .
(lH-8) ( 1 8 9 8 ) S . J .  6 0 7 .
( 1 ^ 9 )  ( 1 9 0 ^ )  10 B . L . H . .1 3 2 .
4 8 4 .
amount t o  c r u e l t y  i n  t h e  l e g a l  s e n s e ,  t h o u g h  n o t  e x p r e s s l y  
by a n y t h i n g  i n  t h e  DhammaitMs i s  n o t  o p e n  t o  c r i t i c i s m  ( 1 5 0 ) .  
Any k i n d  o f  m e n t a l  t o r t u r e  o f  an  u n b e a r a b l e  n a t u r e  may be 
c l a s s e d  a s  l e g a l  c r u e l t y .  C o m m u n ic a t io n  by  t h e  h u s b a n d  o f  
v e n e r e a l  d i s e a s e  t o  h i s  w i f e ,  am oun ts  t o  l e g a l  c r u e l t y  ( 1 5 D *  
A c c o r d i n g  t o  a  d e c i s i o n  i n  Rev* Po Tun v .  Ma C h i t  (152 )  u n d e r  
t h e  I n d i a n  D i v o r c e  A c t ,  1 8 6 9 , t h e  c o n v i c t i o n  an d  im p r i s o n m e n t  
o f  a  h u s b a n d  o r  w i f e  f o r  a n  o f f e n c e  a g a i n s t  t h e  C r i m i n a l  Law 
i s  no j u s t i f i c a t i o n  t o  t h e  o t h e r  p a r t y  f o r  r e f u s i n g  t o  l i v e  
w i t h  h im  o r  h e r ,  an d  h o w ev e r  p a i n f u l  i t  may be  f o r  a  r e s p e c t ­
a b l e  man t o  h a v e  a  w i f e  who h a s  b e e n  c o n v i c t e d  o f  a  s e r i o u s  
o f f e n c e ,  s u c h  c o n v i c t i o n  d o e s  n o t  j u s t i f y  h im  i n  d e s e r t i n g  
h e r .  T h i s  p r i n c i p l e  o f  l a w  s h o u l d  a l s o  a p p l y  t o  t h e  B urm ese  
who a r e  g o v e r n e d  by  t h e  Burmese B u d d h i s t  Law. How ever ,  i t  i s  
s u b m i t t e d  t h a t  where  a  h u s b a n d  h a s  b e e n  c r i m i n a l l y  c o n v i c t e d  
and  t h e  d i s g r a c e  an d  sh o c k  t o  t h e  w i f e  a r e  s u c h  a s  t o  c a u s e  
a  b r e a k d o w n  i n  h e r  h e a l t h ,  he c a n  be a d j u d g e d  g u i l t y  o f  l e g a l  
c r u e l t y .  T h a t  i s  b o  u n d e r  t h e  E n g l i s h  Law (1 5 3 )*
The r u l e  i n  S e c t i o n  303 t h a t  t h e  w i f e  i s  n o t  o r d i n a r i l y  
e n t i t l e d  t o  a  d e c r e e  f o r  d i s s o l u t i o n  on  h e r  f i r s t  c o m p l a i n t  
o f  c r u e l t y  m ig h t  c o n c e i v a b l y  be r e g a r d e d  a s  a  p a r t i c u l a r  
i n s t a n c e  o f  t h e  p r i n c i p l e  i n h e r e n t  i n  p r e - B r i t i s h  Burm ese  
j u d i c i a l - p r a c t i c e ,  a s  i n  Mahommedan p r o c e d u r e ,  t h a t  l i t i g a n t s
(1 5 0 )  S . O . A . S .  B u l l e t i n  V o l .  X I I I ,  P a r t  2 ,  1 9 5 0 , ^33 a t  V39*
(1 5 1 )  H a r d l e s s  v * H a r d l e s s . ( 1 9 ^ )  A l l .  5 8 .
(1 5 2 )  (1 9 3 9 )  R a n .  h d L  1 .
(1 5 3 )  Thom son v .  Thomson* ( 1 9 0 1 )  85? L . T .  1 7 2 .
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s h o u l d  "be i n d u c e d ,  i f  p o s s i b l e ,  t o  s e t t l e  a n d  t h e r e  i s  i n c l u - .  
d ed  i n  s e c t i o n  3O3 a  r e s c r i p t  o f  K ing  Bodawpaya i n  187*+? f o r ­
b i d d i n g  d i s s o l u t i o n  i n  a l l  m a t r i m o n i a l  e u a s e s  on  a  f i r s t  
c o m p l a i n t  u n l e s s  t h e  d e f e n d a n t  d e s i r e s  i t  (15*+) •
I f  t h i s  i s  t o  be  r e g a r d e d  a s  a  r u l e  o f  a d j e c t i v e  l a w ,  
i t  i s  n o t  a l t o g e t h e r  e a s y  t o  d i s e n t a n g l e  i t  f r o m  t h e  r u l e s  
o f  s u b s t a n t i v e ’ l a w  i n  w h ic h  i t  i s  em bedded ,  when t h e  whole
i s  i m p o r t e d  i n t o  a s y s t e m  w h ic h  d o e s  n o t  r e c o g n i z e  t h e  e f f i -
a
c a c y  o f  t h a t  r u l e  o f  p r o c e d u r e ,  o n c e / c o u r t  h a s  s e i z i n  o f  a
c a u s e ,  and  t h e  c o n f l i c t i n g  d e c i s i o n s  w h ic h  h a v e  b e e n  b a s e d
o n  s e c t i o n  3O3 a r e  i n e v i t a b l e *
The C o u r t s  i n  Upper  Burma e a r l y  a c c e p t e d  t h e  p r i n c i p l e ,
more o b v i o u s l y  i n  c o n f o r m i t y  w i t h  t h e  e x t r a c t s  i n  s e c t i o n  3Q3 ,
t h a t  a  s i n g l e  a c t  o f  c r u e l t y  by  t h e  h u s b a n d  e n t i t l e s  t h e
i%
w if e  t o  a  d i v o r c e .  I n  Ma Gy an  v . / Su Wq (1 5 5 )  B u r g e s s ,  J . C . ,  
t h o u g h  o b i t e r ,  s a i d ,  "B u t  on  t h e  o t h e r  h a n d f  i t  i s  e q u a l l y  
c l e a r  t h a t  t h e  w i f e  i s  n o t  bound  t o  g iv e  h e r  h u s b a n d  a n o t h e r  
c h a n c e ;  sh e  c a n  i n s i s t  o n  h e r  c l a i m  t o  d i v o r c e  a t  o n c e .  I f  
she t a h e s  t h e  l a t t e r  c o u r s e ,  she h a s  a  r i g h t  t o  a h a l f  s h a r e  
o f  t h e  p r o p e r t y ,  w h i l e  i f  she p r e f e r s  t h e  f o r m e r  and h e r  
h u s b a n d  o f f e n d s  a g a i n ,  she  g e t s  t h e  w hole  o f  i t .  And t h i s  i s  
t h e  r u l e  e v e n  a l t h o u g h  t h e  m i s c o n d u c t  o f  t h e  h u s b a n d  may be  
o f  a  m i l d  t y p e . ” The r u l e  was f o l l o w e d  i n  t h e  s u b s e q u e n t  j
d e c i s i o n s  o f  Manna Fye v .  Ma Me (1 5 6 )  and  Ma S4&. v .  Maung Nvi
m, ( 15? ) .  ;
( 1 & )  S . O . A . S . ' B u l l e t i n ,  V o l . X I I I ,  P a r t  2 ,  1 9 5 0 ,  ^+33 a t  ^ 3 9 . !
( 1 5 5 )  ( 1 8 9 7 )  I I  U .B .R .  ( 1 8 9 7 - 0 1 )  2 8 .  1,4 m
( 1 5 6 ) ( 1 9 0 2 ) I I  U .B .R .  ( 1 9 0 2 - 3 ) B .L .  D i v .  6 . ( 1 5 7 ) ( 1 9 2 f )  Tfian.
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I n  Lower Burma t h e  same p r i n c i p l e  was f i r s t  e n u n c i a t e d
i n  t h e  c a s e  o f  Mg&sag; Po Han v .  Ma T a l o k  ( 1 5 8 )  and  Ma S a t  v*
Mg. Myi Bu (1 5 9 )*  B u t ,  i t  was h e l d  i n  Ma B i n  v .  Te Naung (1 6 0 )
t h a t  a s i n g l e  a c t  o f  c r u e l t y  by t h e  h u s b a n d  -  e v e n  c o u p l e d
w i t h  a n  a c t  o f  a d u l t e r y  u n d e r  t h e  c o n j u g a l  r o o f  -  was n o t  s u c h
c r u e l t y  a s  iTOuld e n t i t l e  t h e  w i f e  t o  a  d i v o r c e .
I t  i s  s u b m i t t e d  t h a t ,  i f  t h e  m a in  r u l e  o f  t h e  Burmese
j u r i s t s  was t h a t  o n  t h e  f i r s t  p r o v e d  c o m p l a i n t  o f  c r u e l t y ,  t h e
w i f e ' s  p e t i t i o n  s h o u l d  be d i s m i s s e d ,  b u t  t h e  h u s b a n d  condemned
i n  c o s t s  an d  bound  o v e r  n o t  t o  r e p e a t  h i s  m i s c o n d u c t ,  t h e r e
m u s t  i n e v i t a b l y  be a  s u b j e c t i v e  o r  m e n t a l  e l e m e n t  i n  t h e  c r u e l t y
o f  t h e  n a t u r e  a f f o r d i n g  a g ro u n d  f o r  r e l i e f  a t  Burm ese  B u d d h i s t
Law, b e c a u s e  i t  means t h a t  when t h e  h u s b a n d  i s  condemned t o
l o s s  o f  p r o p e r t y  r i g h t s  a s  w e l l  a s  s t a t u s ,  o n  t h e  g ro u n d  t h a t
he  i s  g u i l t y  o f  t h e  m a t r i m o n i a l  f a u l t  o f  c r u e l t y ,  he h a s  c a u s e d
m e n t a l  o r  b o d i l y  i n j u r y  t o  t h e  w i f e ,  w i l f u l l y  and  k n o w i n g l y ,
d e s p i t e  a n  u n d e r t a k i n g  t o  c a b s t a i n  f ro m  i t ,
Bn Mg® Kywe v .  Ma T h e i n  T i n  ( 1 6 1 )  i t  was h e l d  t h a t  a
s i n g l e  a s s a u l t  by a h u s b a n d  o n  t h e  w i f e ,  p r o v o k e d  by t h e  w i f e ,
i s  n o t  a s u f f i c i e n t  g ro u n d  f o r  t h e  g r a n t i n g  o f  a  d i v o r c e  t o
a  w i f e  o n  any  t e r m s ,  when t h e  c h a r a c t e r  and  h a b i t s  o f  t h e
7 |
h u s b a n d  a r e  n o t  o f  a n a t u r e  t o  s u g g e s t  a n y  l i k e l i h o o d  o f  a  j
i
r e p e t i t i o n  ' o f  t h e  o f f e n c e 1. I n  t h i s  c a s e  t h e  p a r t i e s  h ad  i
( 1 5 8 )  ( 1 9 1 3 )  7 L .B .R .  7 9 .  !
( 1 5 9 )  ( 1 9 2 | ) Vf B/&0.K- 7ftS.fi8,
( 1 6 0 )  ( 1 9 0 7 )  5 L .B .R .  8 7 .
( 1 61 )  ( 1 9 2 9 ) 7 R an .  7 9 0 .
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h a d  s e v e r a l  q u a r r e l s ,  h u t  i n  t h e  only* one u r g e d  by t h e  w i f e  
a s  a m o u n t in g  t o  c r u e l t y ,  she  h ad  s e i z e d  a  b a g  o f  o n i o n s  and  
t r i e d  t o  w re n c h  i t  f r o m  h e r  h u s b a n d ,  who h a d  o v e rp o w e re d  
a n d  s t r u c k  h e r .  I t  was t h e  k i n d  o f  c a s e  o f  w h ic h  one i s  
t e m p t e d  t o  s a y  i n t u i t i v e l y ,  and  w i t h o u t  r e f l e c t i o n ,  t h a t  i t  
was w i t h o u t  m e r i t s .  I n  Burma, a s  i n  E n g l a n d ,  t h e  d e v e lo p m e n t  
o f  t h e  l a w  i s ,  t o  some e x t e n t ,  c o n d i t i o n e d  by t h e  k i n d  o f  c a s e  
i n  w h ic h  t h e  c o u r t s  h a v e  t o  d e a l  w i t h  u n s e t t l e d  p o i n t s .  S i r  
J o h n  B a g u l e y ,  who h e a r d  t h e  a p p e a l ,  was n o t  p r e p a r e d  t o  
f o l l o w  Po Han v .  Ma T a l o k  ( 1 6 2 )  and  c o u l d  n o t  a c c e p t  t h e  v ie w  
t h a t ,  i f  t h e  w i f e  i n s i s t e d  o n  a d i v o r c e  o n  t h e  g ro u n d  o f  a  
s i n g l e  a c t  o f  c r u e l t y ,  she  c o u l d  h a v e  i t  o n  t h e  t e r m s  o f  a  
d i v o r c e  b y  m u t u a l  c o n s e n t ,  b u t  h e r  r i g h t  t o  a  d i v o r c e  on  
t h e s e  t e r m s ,  i s , ,  i t  i s  s u b m i t t e d ,  a  s u b s t a h t i v e  r i g h t  r e c o g ­
n i z e d  i n  s i x  o u t  o f  e l e v e n  e x t r a c t s  i n  s e c t i o n  3$ 3 > and  t h o u g h  
B o d a w p a y a ' s  r e s c r i p t  f o r b i d s  a d e c r e e  o n  f i r s t  c o m p l a i n t  o f  a  
m a t r i m o n i a l  f a u l t ,  i t  i s  p e r h a p s  d o u b t f u l  w h e t h e r  i t  w o u ld  
h a v e  t h e  f o r c e  o f  l a w  a f t e r  t h e  e n d  o f  B o d a w p a y a ' s  r e i g n .  A' 
t r e a t y  e n t e r e d  i n t o  by a Burm ese  K in g  was n o t  r e g a r d e d  by  t h e  
Burmese a s  b i n d i n g  o n  h i s  s u c c e s o r .  Manugye ( V o l .  V I I )  c i t e s  
s i x t e e n  c l a s s e s  o f  c a s e s  i n c l u d i n g  a s s a u l t ,  b u t  n o t  m a t r im o ­
n i a l  c a u s e s ,  i n  w h ich  t h e  dem ise  o f  t h e  c row n  p u t s  a n  e n d  t o  
t h e  p l a i n t i f f ' s  r i g h t  o f  s u i t .  The e x t r a c t  f r o m  t h e
( 1 6 2 )  (1 9 1 3 )  7 L .B .R . .  79*
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K u n g y a l i n g a ,  w h ic h  p u r p o r t s  t o  h av e  b e e n  w r i t t e n  19 y e a r s  
a f t e r  t h e  r e s c r i p t ,  b u t  s t i l l  i n  t h e  r e i g n  o f  Bodawpaya,  d o e s  
n o t  m e n t i o n  t h e  R e s c r i p t ' s  r e s t r i c t i o n  o n  t h e  r i g h t  t o  c l a i m  
d i s s o l u t i o n  o n  t h e  f i r s t  c o m p l a i n t ,  and  A t t a | i s a n k h e p a  i g n o r e s  
i t .
B a g u l e y ,  J . ,  ( 1 6 3 ) w e n t  o n  t o  r e m a r k  t h a t ,  i n  t h e  r e p o r t e d  
c a s e s ,  c r u e l t y  h a d  o f t e n  b e e n  u s e d  a s  a synonym f o r  " p h y s i c a l  
v i o l e n c e 11 an d  he  o b s e r v e d ,
" C r u e l t y  r e a l l y  d e p e n d s  o n  s t a t e  o f  m ind  o f  t h e  p e r s o n  
i n f l i c t i n g  p a i n  r a t h e r  t h a n  t h e  a c t u a l  i n f l i c t i o n  o f  t h e  p a i n .  
N a t u r a l l y ,  a  s e r i e s  o f  a s s a u l t s  w h ic h  r e s u l t  i n  p a i n  w ould  
w a r r a n t  t h e  d e d u c t i o n  t h a t  t h e  p e r s o n  i n f l i c t i n g  t h a t  p a i n  
was  i n d i f f e r e n t  t o  t h e  p a i n  t h a t  was b e i n g  i n f l i c t e d $  b u t  
i f  a n  a s s a u l t  i s  r e g a r d e d  a s  a  s i n g l e  a c t  o f  c r u e l t y ,  t h e  
a s s a u l t  m u s t  i n  i t s e l f  be s u c h  a s  t o  w a r r a n t  t h e  a s s u m p t i o n  
t h a t  t h e  p e r s o n  c o m m i t t i n g  i t  was i n d i f f e r e n t  t o ,  o r  p l e a s e d  
w i t h ,  t h e  p a i n  he  was i n f l i c t i n g .  Ii:. e n t i r e l y  a g r e e  w i t h  
t h e  p r o p o s i t i o n  l a i d  down by May Oung i n  h i s  w ork  on  B u d d h i s t  
Law, n a m e ly ,  ’ t h e r e  m us t  be a t  l e a s t  e v i d e n c e  o f  su c h  i l l -  
t r e a t m e n t  a s  shows t h a t  t h e  h u s b a n d  i s  a  man o f  v i o l e n t  t e n - , , '  
d e n c i e s , 1 t o  w h ic h  I  w o u ld  add t h a t  t h e  i l l - t r e a t m e n t  i s  
l i k e l y  t o  r e c u r .  A d i v o r c e  i s  g i v e n ,  n o t  t o  p u n i s h  a  h u s b a n d  
f o r  an  a s s a u l t 5 t h a t  i s  p r o v i d e d  f o r  by t h e  c r i m i n a l  l a w ,  b u t  
t o  e n a b l e  t h e  w i f e  t o  f r e e  h e r s e l f  f r o m  a bond  w h ich  b i d s  f a i r  
t o  become i n t o l e r a b l e . "
( 1 6 3 ) jfe ._Kzwe v .  Ma T h e i n  T i n , ( 1 9 2 9 ) 7 R a n .  7 9 0 .
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I t  i s  s u b m i t t e d ,  w i t h  g r e a t  r e s p e c t ,  t h a t  t h i s  w ou ld  be 
more a p p r o p r i a t e  t o  t h e  i n t e r p r e t a t i o n  o f  t h e  w ords  u s e d  i n  
a  s t a t u t e .  Where t h e  w ord  " c r u e l t y "  i s  u s e d  i n  t h e  " t r a n s l a ­
t i o n s "  o f  t h e  D ham m atha ts  e x t r a c t s ,  i t  i s  a  p o r t m a n t e a u  w o rd ,  
w i t h  no p r e c i s e l y  and  c o m p l e t e l y  c o r r e s p o n d i n g  w ord  i n  t h e  
o r i g i n a l .  A , p r i n c i p l e  i n  c o n f o r m i t y  w i t h  w h a t  i s  s e t  o u t  
i n  t h e  D ham m atha ts  c a n n o t  by so d i r e c t  a p r o c e s s  be f o r m u l a t e d
( 1 6 4 ) .
T h i s  w a s ,  h o w e v e r ,  t h e  f i r s t  r e c o g n i t i o n  o f  t h e  m e n t a l  
a t t i t u d e  o f  t h e  o f f e n d e r  a s  an  e s s e n t i a l  e l e m e n t  i n  c r u e l t y ,  
an d  B a g u l e y ,  J . ’ s v i e w  t h a t  a  s e r i e s  o f  a s s a u l t s ,  w h ic h  t h e  
D ham m atha ts  c o n t e m p l a t e  a s  a f f o r d i n g  g r o u n d  f o r  d i v o r c e  w i t h  
f o r f e i t u r e  o f  t h e  o f f e n d e r ’ s p r o p e r t y  r i g h t s ,  w a r r a n t s  t h e  
d e d u c t i o n  t h a t  t h e  p e r s o n  i n f l i c t i n g  t h e  p a i n  m u s t  be i n d i f -  > 
f e r e n t  t o  t h e  o t h e r ’s s u f f e r i n g s .
T h i s  c a s e  was d e c i d e d  b e f o r e  A s t i e■ v .  A s t l e  ( 1 6 J ) ,  so 
B a g u l e y ,  J . ’ s v i e w  c a n n o t  h a v e  b e e n  i n f l u e n c e d  by E n g l i s h  
d e c i s i o n s .  I t  i s  s u b m i t t e d  t h a t  " d e l i g h t  i n  a n o t h e r ’ s p a i n "  
i s  much t h e  same c r i t e r i o n  a s  t h a t  l a i d  down i n  S q u i r e  v .  
S .qu ire  ( 1 6 6 ) .
The l a s t  r e p o r t e d  c a s e  on  t h e  s u b j e c t  i s  Daw Pu v .  Mg.
Tun ICha (1 6 7 ’) w here  i t  was s o u g h t  t o  d raw  a d i s t i n c t i o n  
b e t w e e n  i l l - t r e a t m e n t  and  c r u e l t y .  I n  t h i s  c a s e  t h e  w i f e  h a d
( l6 H )  A. G l e d h i l l ,  C r u e l t y ,  .as a  g r o u n d  .f_Qr_DiyBtfc.e. a t  B u m es .e  
B u d d h i s t  Law. B u l l e t i n  o f  t h e  SOAS, V o l . X I I I ,  P a r t  2 ,  
1 9 ? 0 , *+33 a t  ¥ i - l .
(1 6 ?) ( 1 9 3 9 )  P. M 5. ( 1 6 6 ) (1 9 ^ 9 ) P. 1 8 701.
( 1 6 7 )  ( 19W )  R gn .  1 '2J.
b e e n  a s s a u l t e d  an d  a b u s e d  on  s e v e r a l  o c c a s i o n s  by h e r  h u s b a n d ,  
so t h a t  she  was u n a b l e  t o  l i v e  w i t h  h im ,  an d  i n  su c h  a  m anner  
a s  t o  e x c i t e  t h e  sym pa thy  o f  t h e  C o u r t ,  an d  t h e  q u e s t i o n  was 
w h e t h e r  he was t o  be d e p r i v e d  o f  h i s  p r o p e r t y  r i g h t s .  The 
Judgm en t  by  Sir  My a  Bu was b a se d ,  on  s e c t i o n  303 o f  V o l .  I I  o f  
D i g e s t ,  an d  i t  r e j e c t e d  t h e  e x t r a c t s  f ro m  Manu and  Manugye a s  
i n a p p l i c a b l e  t o  t h e  c a s e .  Ma E i n ’ s c a s e  ( 1 6 8 ) was o v e r r u l e d  
an d  Po, IianLs. ( 1 6 9 ) a p p r o v e d ,  B a g u l e y ,  J . ’ s d e f i n i t i o n  o f  
c r u e l t y  b e i n g  a d o p t e d  and  e n l a r g e d .  Mya Bu,  J .  s a i d ,
" I t  i s  u n f o r t u n a t e  t h a t  i n  many o f  t h e s e  c a s e s  t h e  word  
c r u e l t y  h a s  b e e n  u s e d  a s  t h o u g h  i t  were i n t e r c h a n g e a b l e  w i t h  
t h e  t e r m  " •p h y s ica l  v i o l e n c e " .  The two i n  my o p i n i o n  a p p e a r  
t o  be  q u i t e  d i s t i n c t .  The e s s e n c e  o f  c r u e l t y  d o e s  n o t  c o n s i s t  
i n  v i o l e n c e .  ’C r u e l ’ i s  d e f i n e d  i n  C ham bers  D i c t i o n a r y  a s  
’D i s p o s e d  t o  i n f l i c t  p a i n ,  o r  p l e a s e d  a t  s u f f e r i n g ,  v o i d  o f  
p i t y ,  m e r c i l e s s ,  s a v a g e j  s e v e r e J  and  i n  t h e  c o n c i s e  O x fo rd  
D i c t i o n a r y  t h e  w ord  ’ c r u e l *  i s  d e f i n e d  a s  ’ I n d i f f e r e n t  t o ,  
d e l i g h t i n g  i n ,  a n o t h e r ’ s p a i n * .  T h e r e f o r e ,  c r u e l t y  r e a l l y  
d e p e n d s  on  t h e  s t a t e  o f  mind o f  t h e  p e r s o n  i n f l i c t i n g  p a i n  
r a t h e r  t h a n  t h e  a c t u a l  i n f l i c t i o n  o f  t h e  p a i n ,  N a t u r a l l y ,  a 
s e r i e s  o f  a s s a u l t s  w h ic h  r e s u l t  i n  p a i n  w o u ld  w a r r a n t  t h e  
d e d u c t i o n  t h a t  t h e  p e r s o n  i n f l i c t i n g  t h a t  p a i n  was i n d i f f e r e n t  
t o  t h e  p a i n  t h a t  was b e i n g  i n f l i c t e d ;  b u t  i f  a n  a s s a u l t  i s  ' 
r e g a r d e d  a s  a  s i n g l e  a c t  o f  c r u e l t y ,  t h e  a s s a u l t  m us t  i n  i t s e l f
( 1 6 8 )  ( I 9 0 7 ) 5 L .B .R* 8 7 .
( 1 6 9 )  (1 9 1 3 )  7 L .B .R .  7 9 .
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be s u c h  a s  t o  w a r r a n t  t h e  a s s u m p t i o n  t h a t  t h e  p e r s o n  c o m m i t t i n g  
i t  was i n d i f f e r e n t  t o ,  o r  p l e a s e d  w i t h ,  t h e  p a i n  he  was 
i n f l i c t i n g . "
S i r  Mya Bu f u r t h e r  s a i d ,  ( 1 7 0 ) ,
"T h e re  i s  a  d i s t i n c t i o n  b e t w e e n  mere i l l  t r e a t m e n t  o r  
p e r s o n a l  v i o l e n c e  and  c r u e l t y .  I n  o r d e r  t o  c o n s t i t u t e  c r u e l t y ,  
i l l - t r e a t m e n t  i n  t h e  shape  o f  p h y s i c a l  v i o l e n c e  o r  i n f l i c t i o n  
o f  m e n t a l  p a i n  m u s t  be done w i t h  i n d i f f e r e n c e  o r  d e l i g h t  i n  
p a i n  c a u s e d  t o  t h e  s u f f e r e r . "
T h e r e f o r e ,  w here  a  sp o u s e  i s  ’ g u i l t y  o f  c r u e l t y  o n l y  o n c e 1 
t h e  o t h e r  p a r t y  i s  e n t i t l e d  t o  d i v o r c e .  I n  su c h  c a s e  p a r t i ­
t i o n  o f  t h e  p r o p e r t y  o f  m a r r i a g e  w i l l  be a s  i n  c a s e  o f  d i v o r c e  
by m u tu a l  c o n s e n t .  B u t  w here  c r u e l t y  i s  a g g r a v a t e d  by  t h e  
f a c t  t h a t  i n s t e a d  o f  b e i n g  r e p e n t a n t ,  t h e  g u i l t y  p a r t y  i s  
d e s i r o u s  o f  d i v o r c e  o r  by  t h e  f a c t  t h a t  i t  i s  c o m m it t e d  w i t h  , 
i n t e n t  t o  make t h e  o t h e r  p a r t y  s e e k  a  d i v o r c e ,  o r  by o t h e r  
f a c t s  su ch  a s  f r e q u e n t  r e p e t i t i o n  o f  a c t s  o f  c r u e l t y  o r  g r i e ­
v o u s  h u r t  w i t h i n  t h e  m ean ing  o f  s e c t i o n  320 o f  P e n a l  Code ,  
t h e  p a r t y  g u i l t y  o f  s u c h  c r u e l t y  w i l l  be d e p r i v e d  o f  h i s  o r  
h e r  s h a r e  o f  t h e  j o i n t  p r o p e r t y  o n  d i v o r c e .  H e r e ,  Mya Bu,  J .  
s t r e s s e d  t h e  p r o v i s i o n s  i n  t h e  e x t r a c t s  f r o m  V i n i c e h a y a  and  
P a k & sa n i  I n  s e c t i o n  303 t h a t  i f  t h e  h u s b a n d ,  g u i l t y  o f  c r u e l t y ,  
d e s i r e s  a  d i v o r c e ,  t h e  w i f e  h a s  t h e  r i g h t  t o  demand t h a t  he 
f o r f e i t  p r o p e r t y  r i g h t s ,  and  h e l d  t h a t  t h e  w i f e  s h o u l d  e n j o y  a
( 1 7 0 )  Daw Pu  v .  Maung Tun K h a , ( 1 9 4 6 )  R&n. 12 5 -
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s i m i l a r  r i g h t  a g a i n s t  a  h u s b a n d  who h a d  t r e a t e d  h e r  c r u e l l y ,  
w i t h  i n t e n t  t o  make h e r  sue f o r  d i v o r c e .
I t  i s  s u b m i t t e d  t h a t ,  on  t h e  f a c t s  o f  t h i s  c a s e  a s  
r e p o i ’t e d ,  s u c h  a n  i n t e n t i o n  c o u l d  o n l y  be i m p u t e d  t o  t h e  
h u s b a n d  by  a p p l i c a t i o n  o f  t h e  r u l e  t h a t  a man i s  p re su m e d  t o  
i n t e n d  t h e  n a t u r a l  c o n s e q u e n c e s  o f  h i s  own a c t s ,  w h ich  p r e ­
s u m p t io n  w o u ld  a l m o s t  i n e v i t a b l y  be  r e b u t t e d  by h i s  c o n d u c t  i n  
d e f e n d i n g  t h e  p e t i t i o n .
I t  was r e m a rk e d  t h a t  f r e q u e n t  a c t s  o f  c r u e l t y ,  o r  ( o b i t e r )  
t h e  i n f l i c t i o n  o f  g r i e v o u s  h u r t ,  m ig h t  a l s o  e n t i t l e  a  w i f e  t o  
d i v o r c e  on  t h e  same t e r m s ,  a  p r o p o s i t i o n  w h i c h ,  i t  i s ' s u b m i t t e d  
n e e d s  f u r t h e r  e x a m i n a t i o n  and  r e s t a t e m e n t .
A c c o r d i n g  t o  P r o f e s s o r  G l e d h i l l  ( 1 7 1 ) ,  t h e  i m p o r t a n t  
d e v e lo p m e n t  e f f e c t e d  by t h i s  c a s e  was t h e  t r e a t m e n t  o f  t h e  p r o ­
h i b i t i o n  i n  t h e  D ham m atha ts  a g a i n s t  g r a n t i n g  a d e c r e e  o n  f i r s t  
c o m p l a i n t  a s  a  p a r t i c u l a r  i n s t a n c e  o f  a  r u l e  t h a t  t h e  w i f e  
who h a s  g r o u n d s  f o r  c o m p l a i n t  s h o u l d  a l l o w  a  loc jus  ; p o e n i t e n t i a e  
t o  t h e  h u s b a n d  b e f o r e  c l a i m i n g  a  d i v o r c e  i n v o l v i n g  l o s s  o f  t h e  
h u s b a n d ’ s p r o p e r t y  r i g h t s .  Mya Bu, J .  s a i d  t h a t  p a t i e n c e  on  
t h e  w i f e ’ s p a r t ,  c o u p l e d  w i t h  a f a i l u r e  b y  t h e  h u s b a n d  t o  
Im prove  h i s  c o n d u c t ,  m ig h t  be  s u f f i c i e n t  f o r  t h i s  p u r p o s e ;  
w h e t h e r  t h e  o p p o r t u n i t y  o f  r e p e n t a n c e  was a d e q u a t e  w ou ld  d ep e n d  
o n  t h e  f a c t s  o f  e a c h  c a s e .
( 1 7 1 )  B u l l e t i n  o f  t h e  S c h o o l  o f  O r i e n t a l  an d  A f r i c a n  S t u d i e s ,  
V o l .  X I I I ,  P a r t  2 ,  1 9 5 0 ,  433  a t  4 4 1 .
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I t  i s  s u b m i t t e d  t h a t  t h i s  v i e w  o f  t h e  m a t t e r  r e c e i v e s  
s u p p o r t  f ro m  t h e  way t h e  r u l e  i s  s t a t e d  i n  A t t a s a n k h e p a  ( 1 7 2 ) .
The u n d e r l y i n g  p r i n c i p l e s  o f  B urm ese  B u d d h i s t  Law have  t o  b e  
e x t r a c t e d ,  n o t  w i t h o u t  d i f f i c u l t y ,  f r o m  t h e  e x a m p le s  o f  t h e i r  
a p p l i c a t i o n  g i v e n  i n  t h e  t e x t s ,  an d  a Burmese ju d g e  c a n  c l a i m  
a  g r e a t e r  f r e e d o m  I n  d e p a r t i n g  f ro m  t h e  l e t t e r  t h a n  an  E n g l i s h  
ju d g e  u s u a l l y  a l l o w s  h i m s e l f ;  Mya Ba ,  J .  f s t r e a t m e n t  o f  t h e  
r u l e ,  n o t  a s  a  r u l e  o f  p r o c e d u r e ,  b u t  a s  a  r u l e  o f  s u b s t a n c e ,  
h a s  e n a b l e d  h im  t o  r e s t a t e  i t  and  g iv e  i t  e f f e c t  i n  t h e  new 
s y s t e m .
I n  Ma T h e i n  My a  v .  Maung Tun HI a  (1 7 3 )  ? t h e  h u s b a n d  h a d  
n o t  t r e a t e d  h i s  w i f e  w e l l ,  b u t  h i s  c o n d u c t  d i d  n o t  am ount t o  
l e g a l  c r u e l t y .  I t  was h e l d  t h a t  t h e  w i f e  was e n t i t l e d  t o  
d i v o r c e  on  paym en t  o f  c o s t s  and  f o r g o i n g  c l a i m s  t o  t h e  j o i n t
p r o p e r t y  t h o u g h  t h e  h u s b a n d  d i d  n o t  c o n s e n t .  T h i s  seems t o
r e - e c h o  e x - p a r t e  d i v o r c e  an d  i t  i s  s u b m i t t e d  t h a t  I t  s h o u l d  
n o t  be f o l l o w e d .
I n  o r d e r  t o  p ro v e  c r u e l t y ,  i t  s h o u l d  be p o s s i b l e  t o  p o i n t  : 
t o  some w o rd s  o r  a c t i o n s  a s  c o n s t i t u t i n g  i t .  A c h a r g e  o f  
m a t r i m o n i a l  c r u e l t y  I s  a  s e r i o u s  m a t t e r ,  n o n t h e l e s s  s e r i o u s  i 
when i t  i s  made a g a i n s t  a  m e d i c a l  man, an d  i t  I s  f o r  t h e  \
p a r t y  who m akes  su c h  a  c h a r g e  t o  p r o v e  I t  I f  i t  i s  d e n i e d ( 1 7 4 ) .  j 
I f  he o r  she f a i l s  t o  p ro v e  I t ,  a  c o u r t  o f  l a w  i s  b o u n d  t o
( 1 7 2 )  S e c t i o n  393*
(1 7 3 )  (1 9 2 2 )  11 L .B .R .  3 8 5 .
( 1 7 4 )  Dr. ,  Tha My a  v .  Ma K in  ,Pu? ( 1 9 4 1 )  R a n .  81 a t  8 5 .
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presum e t h a t  i t  i s  u n f o u n d e d .  The c a u s e  o f  a c t i o n  i n  r e s p e c t  
o f  w h ic h  a m a r r i e d  woman a c c o r d i n g  t o  Burmese B u d d h i s t  Law 
s u e s  h e r  h u s b a n d  f o r  a  d i v o r c e  on  t h e  g r o u n d  o f  h i s  c r u e l t y  i s  
d i s t i n c t  an d  d i f f e r e n t  f ro m  t h e  c a u s e  o f  a c t i o n  i n  r e s p e c t  , 
o f  w h ic h  t h e  woman, no l o n g e r  m a r r i e d ,  s u e s  f o r  a  d e c l a r a t i o n  
t h a t  t h e  m a r r i a g e  h a s  c e a s e d  t o  s u b s i s t  ow ing  t o  d e s e r t i o n  
by one o r  t h e  o t h e r  p a r t y .  C o n s e q u e n t l y  t h e  d i s m i s s a l  o f  
t h e  f i r s t  s u i t  f o r  w a n t  o f  p r o s e c u t i o n .d o e s  n o t  o p e r a t e  a s  
r e s . . . jud ica t a , _ i n  t h e  s e c o n d  s u i t  ( 1 7 ?)*
Though t h e r e  i s  o l d  r e p o r t e d  c a s e  i n  w h ic h  a  B u d d h i s t  
h u s b a n d  s o u g h t  d i v o r c e  on  g ro u n d  o f  h i s  w i f e ! s  c r u e l t y ,  i t  i s  
s u b m i t t e d  t h a t  a  C o u r t  m i g h t  b e  i n d u c e d  t o  a c c e p t  c r u e l t y  by 
t h e  w i f e  a s  a  m a t r i m o n i a l  f a u l t ,  f o r  Dhammathajkyaw m a i n t a i n s  
t h a t  e i t h e r  s p o u s e  g u i l t y  o f  w a n to n  c r u e l t y  t o  t h e  o t h e r  s h a l l  
be c r i m i n a l l y  p u n i s h e d ,  and K y a n n e t  s a y s  t h a t  t h e  w i f e  who 
b e h a v e s  d i s r e s p e c t f u l l y  t o  h e r  h u s b a n d  s h a l l  be p u b l i c l y
c h a s t i s e d  a n d  f o r f e i t  h e r  r i g h t s  o f  i n h e r i t a n c e  ( 17 & ).  !*' i1
The l a w  on  t h i s  s u b j e c t ,  i n  Burma a s  i n  E n g l a n d ,  i s  j
s t i l l  d e v e l o p i n g ,  b u t  t h e  p r e s e n t  p o s i t i o n  may, i t  i s  s u b m i t t e d , ;
f
t h u s  be b r i e f l y  su m m ar ised  (1 7 7 )
( 1 )  C r u e l t y  a s  a  g ro u n d  f o r  d i v r o c e  i s  o n l y  a v a i l a b l e  t o  t h e  -j
w i f e • j
( 2 )  U n l e s s  t h e  h u s b a n d  h a s  r e j e c t e d  a p r o f f e r e d  l o c u s  
n o e n i t e n t l a e .  t h e  p a r t i t i o n  o f  t h e  p r o p e r t y  w i l l l b e  a s  o n  j
( 1 7 ? )  U S i n  v .  Ma Ma L a y , ( 1 9 ^ 1 )  H an .  ±k .
(176) D i i e s t  I lT iS S T  304.
( 1 7 7 )  B u l l e t i n  o f  t h e  S . O . A . S . ,  V o l . X I I I ,  P a r t  2 ,  1 9 ? 0 ,
*+33 a t  V n - 2 .  i
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d i v o r c e  by m u tu a l  c o n s e n t .
( 3 )  I f  t h e  c r u e l t y  c o m p l a i n e d  o f  c o m p r i s e s  p h y s i c a l  v i o l e n c e ,  
t h e  e f f e c t  upon  t h e  w i f e  m u s t  be su c h  a s  w o u ld  a f f o r d  g ro u n d  
f o r  a  s u c c e s s f u l  c r i m i n a l  p r o s e c u t i o n .
I f  i t  c o n s i s t s  o f  m e n t a l  p a i n ,  i t  m us t  h a v e  b e e n  c a u s e d  
w i t h o u t  r e a s o n a b l e  e x c u s e ,  an d  t h e  w i f e  m u s t  have  b e e n  s e r i o u s l y  
h u r t *
(*+) The p h y s i c a l  v i o l e n c e  o r  m e n t a l  p a i n  m us t  h av e  b e e n  
c a u s e d  e i t h e r  m a l i g n a n t l y ,  o r  a t  l e a s t  w i t h  t h e  h u s b a n d ' s  
kno w led g e  t h a t  h i s  c o n d u c t  was c a l c u l a t e d  t o  c a u s e  p a i n ,  and
w i t h  h i s  i n d i f f e r e n c e  t o  t h a t  k n o w le d g e .
}
( ? )  I f  c r u e l t y  a s  d e f i n e d  above i s  e s t a b l i s h e d ,  and  t h e  l o c u s  
p o e n i t e n t i a e  i s  r e j e c t e d ,  t h e  h u s b a n d  f o r f e i t s  p r o p e r t y  r i g h t s  
a s  o n  a  d i v o r c e  f o r  a  m a t r i m o n i a l  f a u l t *
( i i )  T a k in g  a  S eco n d  W i fe .  j
i
In asm u ch  a s  t h e  r i g h t  o f  po lygam y h a s  b e e n  j u d i c i a l l y  I
a f f i r m e d  b y  t h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l ,  ( 1 7 8 )  i t  
was a t  one t i m e  h e l d  t h a t  t h e  t a k i n g  o f  a  s e c o n d  w i f e  d i d  j
n o t  e n t i t l e  t h e  f i r s t  w i f e  t o  a d i v o r c e  ( 1 7 9 )*  B u t  i n  
MaungHme v .  Ma S e i n  a F u l l  B e n ch  o f  t h e  C h i e f  C o u r t  o f  LowerVii ■ ■ n u k ii iiiiM  u i m i i i i *  n i* ]< i p a |
Burma l a i d  down t h e  r u l e  t h a t ,  s u b j e c t  t o  t h e  e x c e p t i o n s  o f  ;
t h e  k i n d  m e n t i o n e d  i n  s e c t i o n s  219 ,  232 ,  2 6 ? -7  and  311 o f  
U G a u n g ' s  D i g e s t ,  i . e .  when t h e  c h i e f  w i f e  i s  b a r r e n  o r  b e a r s
( 1 7 8 )  Mi Me v* Mi Shwe Ma> (1 9 1 2 )  39* I . A .  ? 7 .
( 1 7 9 )  Ma I n  Than  v .  Mg. Saw H l a , (1 8 8 1 )  S . J .  103*
o n l y  d a u g h t e r s  o r  s u f f e r s  f r o m l l e p r o s y  o r  some s i m i l a r  d i s e a s e ,  j
i
o r  i f  she i s  im m o d es t ,  a  c h i e f  w i f e  whose h u s b a n d  w i t h o u t  h e r  
c o n s e n t  t a k e s  a  s e c o n d  w i f e ,  i s  e n t i t l e d  t o  a  d i v r o c e  ( 1 8 0 ) .
A c h i e f  w i f e  i s  n o t  d e b a r r e d  f ro m  c l a i m i n g  a  d i v o r c e  e v e n  i f  
she d o e s  so a  c o u p l e  o f  m o n th s  a f t e r  h e r  h u s b a n d ' s  r e m a r r i a g e
( 1 8 1 ) .  I t  i s  t o  be n o t e d  t h a t  i n  c a s e  o f  s u c h  a  d i v o r c e  t h e  
d i v i s i o n  o f  p r o p e r t y  s h o u l d ,  i n  t h e  a b s e n c e  o f  a  c o n t r a c t  t o  
t h e  c o n t r a r y ,  be made a s  i n  t h e  c a s e  o f  d i v o r c e  by m u tu a l  
c o n s e n t  ( 1 8 2 ) .  The j u s t i f i a b l e  c a u s e s  m e n t i o n e d  above w h ic h  
e n t i t l e  t h e  h u s b a n d  t o  t a k e  a n o t h e r  w i f e  w i t h o u t  c o m m i t t i n g  
m a t r i m o n i a l  f a u l t  a r e  a s  f o l l o w s : -
The t e x t s  i n  s e c t i o n  2 1 9  o f  t h e  D i g e s t  d e a l  w i t h  f i v e ,
k i n d s  o f  w i v e s  who may b e  p u t  a w a y ,  v i z .  ( 1 )  a  b a r r e n  w i f e ,  .
( 2 ) a  w i f e  who g i v e s  b i r t h  t o  d a u g h t e r s  o n l y ,  ( 3 ) a  w i f e  
who i s  l e p r o u s ,  (*+) a  w i f e  who d o e s  n o t  b e h a v e  a c c o r d i n g  t o  
t h e  r u l e s  o f  c o n d u c t  g o v e r n i n g  h e r  c l a s s ,  and  ( ? )  a  w i f e  who j
h a s  no l o v e r  f o r  h e r  h u s b a n d .
Only  t h e  t e x t  f ro m  Manugye c i t e d  i n  s e c t i o n  232 o f  t h e  j
D i g e s t  g i v e s  t h e  h u s b a n d  t h e  r i g h t  t o  t a k e  a  s e c o n d  w i f e .  I t  !
s a y s ,  "The h u s b a n d  s h o u ld  o n  h i s  p a r t ,  a t t e n d  upon  and  c a r e -  . !
f u l l y  l o o k  a f t e r  h i s  w i f e  who may become l e p r o u s ,  I n s a n e ,  j
c o m su m p t iv e ,  maimed, b l i n d  o r  p a r a l y s e d .  He may c e a s e  t o  
h a v e  c o n j u g a l  r e a l t i o n s  w i t h  h e r ,  and  t a k e  a s e c o n d  w i f e ,  b u t  
s h a l l  n o t  p u t  h e r  away a l t o g e t h e r  a f t e r  t a k i n g  a l l  t h e  p r o p e r ty . "
( 1 8 0 ) ( I 9 I 8 ) 9 L.B.R* 191 (F*B. ) . .
Cl81) Mr . Hme_.v. Ma_SsLi£, (1918) 9 L.B.R. 191  (F .B .) .
(182) S.C. L ahiri, Burmese Buddhist Law, 82.
The t e x t s  i n  s e c t i o n  26?  o f  t h e  D i g e s t  o n l y  p e r m i t  a  
h u s b a n d  t o  p u t  away a  b a r r e n  w i f e  a f t e r  t h e  l a p s e  o f  e i g h t  
y e a r s .
S e c t i o n  266 o f  t h e  D i g e s t  c o n t a i n  t h e  t e x t s  w h ic h  a u t h o ­
r i z e  t h e  h u s b a n d  t o  p u t  away a w i f e  who h a s  b o r n e  e i g h t  o r  
t e n  d a u g h t e r s  b u t  n o t  a  s i n g l e  s o n .
A c c o r d i n g  t o  t h e  t e x t s  i n  s e c t i o n  267  o f  t h e  D i g e s t  t h e  
h u s b a n d  o f  a woman s u f f e r i n g  f ro m  l e p r o s y ,  e p i l e p s y  o r  some 
o t h e r  d i s e a s e  o f  l i k e  n a t u r e  m us t  t r y  h i s  b e s t  t o  c u r e  h e r  o f  
t h e  d i s e a s e  b e f o r e  p u t t i n g  h e r  away, and  o n l y  when I t  p r o v e s  
t o  be i n c u r a b l e ,  may he m a r r y  a s e c o n d  w i f e .
S e c t i o n  311 o f  t h e  D i g e s t  a p p e a r s  t o  d e a l  w i t h  t h e  r i g h t  
o f  h u s b a n d  t o  t a k e  a s e c o n d  w i f e  when h i s  f i r s t  w i f e  i s  s u f ­
f e r i n g  f ro m  any  l o n g s t a n d i n g  d i s e a s e  o t h e r  t h a n  t h e  d i s e a s e s  
m e n t i o n e d  i n  s e c t i o n  2 6 7 * E x c e p t  t h o s e  f ro m  Dhamma and  C i t t a r a ,  
t h e  o t h e r  t e x t s  c i t e d  t h e r e  d e f i n i t e l y  s a y  t h a t  t h e  c o n s e n t  
o f  t h e  a i l i n g  w i f e  m u s t  be o b t a i n e d  b e f o r e  t h e  h u s b a n d  
r e m a r r i e s .  I t  w i l l b  be  s e e n  t h a t  t h e  Dhamma and  C i t t a r a  
t e x t s  q i t e d t i n  s e c .  311 g iv e  t h e  h u s b a n d  t h e  r i g h t  t o  t a k e  a  
s e c o n d  w i f e ,  i f  t h e  f i r s t  w i f e  s u f f e r e d  f r o m  t h e  d i s e a s e s  
m e n t i o n e d  I n  s e c t i o n  26 7 ,  and  i t  w ou ld  seem t h a t  t h e y  w ou ld  
h a v e  b e e n  more a p p r o p r i a t e l y  p l a c e d  i n  s e c .  267 r a t h e r  t h a n  
i n  s e c t i o n  3 1 1 .  The K y a n n e t  t e x t  c i t e d  I n  s e c t i o n  311 g i v e s  
t h e  h u s b a n d  t h e  r i g h t  t o  t a k e  a n o t h e r  w i f e  w i t h o u t  t h e  c o n s e n t  
o f  t h e  a i l i n g  w i f e  o n l y  a f t e r  he h a s  made t h r e e  r e q u e s t s  f o r
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p e r m i s s i o n  t o  do so w h ic h  h a v e  b e e n  r e f u s e d *
I t  i s  v e r y  d o u b t f u l ,  h o w e v e r ,  w h e t h e r  t h e  C o u r t s  w i l l  
u p h o l d  t h e  h u s b a n d 1 s c l a i m  t o  t a k e  a  s e c o n d  w i f e  on  t h e  g r o u n d s  
t h a t  h i s  w i f e  i s  b a r r e n  o r  t h a t  she h a s  b o r n e  h im  f e m a le  
c h i l d r e n  o n l y  (1 8 3 )*  I n  a n  u n r e p o r t e d  c a s e  ( 1 8 10 ,  t h e  h u s b a n d  
p l e a d e d  h i s  w i f e 1s b a r r e n s s s  a s  a n  e x c u s e  f o r  t a k i n g  a n o t h e r  
w i f e .  H e a ld  and  R u t l e d g e ,  J«T., a f t e r  s t a t i n g  t h a t  i t  was 
v e r y  d o u b t f u l  i f  a t  t h e  p r e s e n t  d a y ,  t h e  w i f e  w ou ld  be d e p r i v e d  
o f  h e r  r i g h t  t o  d i v o r c e  t h e  e r r i n g  h u s b a n d ,  m e r e l y  b e c a u s e  
she was b a r r e n ,  h e l d  t h a t  e v e n  i f  t h e  r u l e  i s  n o t  o b s o l e t e ,  
t h e  h u s b a n d  c a n n o t  e x e r c i s e  t h e  r i g h t  t i l l  a t  l e a s t  e i g h t  
y e a r s  o f  m a r r i e d  l i f e  have  p r o v e d  b a r r e n .  I t  i s ,  m o r e o v e r ,  
w o r t h y  o f  n o t e  t h a t  t h e  Manugye and  M a n u c i t t a r a  t e x t s  a t  
s e c t i o n  220 o f  Kinwun M i r ig y i ' s  D i g e s t ,  Volume I I ,  make i t  c l e a r  
t h a t  a n  u n p r o d u c t i v e  m a r r i a g e  i s  n o t  c o n c l u s i v e  p r o o f  o f  t h e  
w i f e ’ s b a r r e n n e s s .  I t  i s  a t  b e s t  v e r y  d o u b t f u l  i f  Burm ans a t  
an y  p e r i o d  i n  t h e i r  h i s t o r y  r e g a r d e d  w i t h  c o n s t e r n a t i o n  o r  
d i s q u i e t u d e  t h e  a b s e n c e  o f  c h i l d r e n ;  t h e  r u l e  i s  one o f  t h o s e  
o b t a i n e d  f r o n  f o r e i g n  s o u r c e s  and  d i d  n o t  a p p e a r  t o  h a v e  b e e n  
a s s i m i l a t e d  ( 1 8 5 )*
I t  may a l s o  be s a i d  t h a t  t h e  p r e j u d i c e  a g a i n s t  f e m a l e  
c h i l d r e n  was n e v e r  r e a l  among t h e  B u d d h i s t s #  T h i s  v ie w  f i n d s  
s u p p o r t  o f  t h e  r e l i g i o u s  a u t h o r i t y  c i t e d  i n  t h e  Manugye ( 1 8 6 ) ;
( 1 8 3 )  U E Maung, Burm ese  B u d d h i s t  Law. 70•
( 1 8 ? )  S p e c i a l  C i v i l  Second  A p p e a l  No. I h-7 of 192?5
U E Maung, Burme s e  B u d d h i s t  Law. 70*
(185) U E Maung, Burmese Buddhist Law. ,71*
(X § 6 )  D i g e s t  I I ,  B e e . 2 6 6 ;  M an ug y e  X I I ,  4 3 .
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nThe above  i s  t h e  r u l e  l a i d  down i n  t h e  D ham m atha ts ,  
b u t  a c c o r d i n g  t o  t h e  r e l i g i o u s  t e a c h i n g s ,  a  woman who g i v e s  
b i r t h  t o  d a u g h t e r s  o n l y  c a n n o t  be  s a i d  t o  be i n f e r i o r  among 
women. B e c a u s e ,  d u r i n g  t h e  l i f e  t im e  o f  Gotama B uddha ,
V i s a k h ’a ,  Khema and  U p a l a v a n n a ,  were b o r n  t o  K ing  K i k i ;  an d  t h e y  
d i s t i n g u i s h e d  t h e m s e l v e s  by r e m a i n i n g  u n m a r r i e d  an d  d e v o t i n g  
t h e m s e l v e s  t o  t h e  p r a c t i c e  o f  t h e  r e l i g i o u s  p r e c e p t s -  Even  
a  man w o u ld  be  a c c o u n t e d  i g n o b l e  an d  w o r t h l e s s  i f  he h a d  no 
c h a r a c t e r ,  w h i l e  a  mere woman may be  deemed n o b l e  and  e x c e l ­
l e n t  1$ she i s  r e p l e t e  w i t h  v i r t u e .  The w i s e  s h o u l d  t a k e  
t h i s  a l s o  i n t o  c o n s i d e r a t i o n  i n  d e c i d i n g  c a s e  s . n
( b ) D i s s o l u t i o n  f o r  a  m a t r i m o n i a l  f a u l t  ( a d u l t e r y )  o n  t h e
n a r t  o f  t h e  w i f e .
A u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  a d u l t e r y  o n  t h e  p a r t  
o f  t h e  w i f e  i s  a  g ro u n d  f o r  d i v o r c e  i s  t o  be f o u n d  i n  s e c t i o n s  
256 and 259 o f  Kinwun M i n g y i ! s D i g e s t ,  Volume I I .  C e r t a i n  
D ham m atha ts  go f u r t h e r  an d  d e p r i v e  a  w i f e  who h a s  b e e n  g u i l t y  
o f  a d u l t e r y  o f  a l l  h e r  r i g h t s  e v e n  i f  t h e  h u s b a n d  d o e s  n o t  
t a k e  any  a c t i o n  a g a i n s t  h e r  ( 1 8 7 ) ;  b u t  t h i s  i s  n o t  c o n s i s t e n t  
.w i th  t h e  p r o v i s i o n s  o f  t h e  D ham m atha ts  p e r m i t t i n g  c o n d o n a t i o n
( 1 8 8 ) .
A d u l t e r y  by  a w i f e  w i l l  e n t i t l e  t h e  h u s b a n d  t o  a  d i v o r c e  
( 1 8 9 ) ,  b u t  a d u l t e r y  c o m m i t t e d  by t h e  h u s b a n d  i s  n o t  a  g ro u n d
( 1 8 7 )  D i g e s t ,  I ,  2 79 ;  A t t a & s a n k h e p a , 2 7 6 .
( 1 8 8 )  D i g e s t ,  I I ,  4*16.
( 1 8 9 )  M * ^ _ E £ a _ 0 2 i  V .  MgJ.„ P o _ K a ,  ( 1 9 1 6 ) 9 b . l . t .  7 ^ .
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f o r  d i v o r c e  ( 1 9 ^ )  u n l e s s ,  b e i n g  c o u p l e d  w i t h  i l l  t r e a t m e n t s  
t h e  m i s c o n d u c t  amount t o  l e g a l  c r u e l t y  ( 1 9 1 )*
a d u l t e r y ,  a d m i t t e d  h e r  g u i l t  an d  l e f t  t h e  c o n j u g a l  home*
Maung K i n ,  J * , h e l d  t h a t  t h e  h u s b a n d  w as ,  i n  t h e  c i r c u m s t a n c e s ,  
e n t i t l e d  t o  a b a n d o n  h e r ,  an d  i f  he d i d  s o ,  t h e  m a r r i a g e  was 
a t  a n  end  a s  f r o m  t h e  d a t e  011 w h ich  she l e f t  t h e  ho u se*  I t  i s  
m os t  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h i s  d e c i s i o n  i s  i n c o r r e c t .
A more r e a s o n a b l e  v i e w  was t a k e n  by  H e a l d ,  J . ,  i n  Ma Me H I a  v .  
Maung Po Than  ( 1 9 3 )  w h e r e i n  i t  was h e l d  t h a t  a d u l t e r y  o n  t h e
p a r t  o f  t h e  w i f e  d o e s  n o t  i p s o  f a c t o  p u t  a n  e n d  t o  t h e  m a r r i a g e .  
The m a r r i a g e  t i e  s u b s i s t s  u n t i l  i t  i s  d i s s o l v e d  by a d e c r e e  o f  
a C i v i l  C o u r t .
A C o u r t  may p resum e a d u l t e r y  where  i t  i s  s a t i s f i e d  t h a t  
a  g u i l t y  a t t a c h m e n t  s u b s i s t e d  b e t w e e n  t h e  p a r t i e s  and  t h a t  
o p p o r t u n i t y  o c u r r e d  when a g u i l t y  i n t e r c o u r s e  m i g h t  w i t h  
o r d i n a r y  f a c i l i t i e s  h a v e  t a k e n  p l a c e  (1 9 ^ )*  I f  a h u s b a n d  
l e a v e s  h i s  w i f e  b e c a u s e  he b e l i e v e s  h e r  g u i l t y  o f  a d u l t e r y  he 
h a s  t h r e e  y e a r s  f ro m  t h e  d a t e  o f  h i s  d e p a r t u r e  t o  sue f o r  a  
d i v o r c e  o n  t h e  g ro u n d  o f  a d u l t e r y ;  i f  t h e  w i f e  l e a v e s  t h e  
h u s b a n d  he m u s t  sue w i t h i n  one y e a r .  A f t e r  t h e  l a p s e  o f  t h e  
p e r i o d  o f  d e s e r t i o n  w h ich  d i s s o l v e s  t h e  m a r r i a g e  t i e ,  t h e
I n  M a u n g P v a  Gyi v .  Maung Po K i x  ( 1 9 2 ) ,  t h e  w i f e  c o m m i t t e d
/■inn’s tt Mcy TTh^  /1Q9Q1 n Ron. i+5l*
( 1 9 2 )  ( I 9I 6 ) 9 B . L . T . 74-.
( 1 9 3 )  ( 1 9 2 9 ) 7 R a n .  9 8 .
( 1 9 ^ )  Maung P y a  Gyi v .  Maung Po Kttau (1 9 1 6 )  9 B . L . T .  7b.
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h u s b a n d  c a n  no l o n g e r  a v e r  and  p ro v e  a d u l t e r y .  To h o l d  o t h e r ­
w is e  w ou ld  be t o  p e r m i t  t h e  d i s p u t e d  q u e s t i o n  o f  t h e  w i f e 1s 
a d u l t e r y  t o  be e x a m in e d  i n t o  many y e a r s  a f t e r  t h e  m a r r i a g e  h a d  
b e e n  d i s s o l v e d  by d e s e r t i o n .  I f  he c a n n o t  b r i n g  a s u i t  o f  
t h i s  k i n d  a f t e r  t h e  l a p s e  o f  t h e  p r e s c r i b e d  p e r i o d s  i t  f o l l o w s  
t h a t  he c a n n o t  p l e a d  t h e  w i f e *s a d u l t e r y  i n  d e f e n c e  t o  a  s u i t  
f o r . d i v o r c e  o n  t h e  g ro u n d  o f  d e s e r t i o n  b r o u g h t  a g a i n s t  h im  
by t h e  w i f e  ( 1 9 5 )*
6 * M i s r e p r e s e n t a t i o n .
P a s s a g e s  f r o m  some o f  t h e  D ham m atha ts  i n d i c a t e  t h a t  
w here  t h e  m a r r i a g e  was i n d u c e d  by m i s r e p r e s e n t a t i o n  t h e  p a r t y  
d e c e i v e d  may i n  some c i r c u m s t a n c e s  a v o i d  t h e  m a r r i a g e .
L o g i c a l l y ,  w here  s u c h  a  r i g h t  e x i s t s  i n  s u c h  c i r c u m s t a n c e s ,  
t h e  m a r r i a g e  w o u ld  e i t h e r  be va& id  o r  v o i d a b l e  a t  t h e  i n s t a n c e  
o f  t h e  p a r t y  d e c e i v e d ,  and  t h e  rem edy  s h o u l d  be a  s u i t  f o r  a 
d e c l a r a t i o n  o f  n u l l i t y ,  t h e  e f f e c t  o f  w h ic h  w ou ld  be t h a t  i n  
t h e  e y e s  o f  t h e  l a w  t h e  m a r r i a g e  t i e  h a d  n e v e r  e x i s t e d ,  w h e r e a s ,
di's&olu
i n  a  s u i t  f o r  d e c l - a - ra t^ e n  o f  m a r r i a g e ,  t h e  d e c r e e  r e c o g n i s e s
t h e  e x i s t e n c e  o f  t h e  m a r r i a g e  t i e  up t o  t h e  t i m e  o f  t h e  d e c r e e .
I n  a  s y s t e m  w h ic h  r e c o g n i s e s  d i v o r c e  by m u t u a l  c o n s e n t  w i t h o u t
distinction
t h e  i n t e r v e n t i o n  o f  a  C o u r t ,  i t  i s  n o t  l i k e l y  t h a t  a  d i a e e -  
3 -u t io n  o f  t h i s  k i n d  w i l l  be deemed o f  s u f f i c i e n t  i m p o r t a n c e  t o  
j u s t i f y  i t  b e i n g  d raw n .  T h e re  i s  no e v i d e n c e  i n  t h e  t e x t s
( 1 9 ? )  U B ln  v .  Ma Ma L a y ; ( 1 9 ^ 1 )  R a n .  1*+.
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t h a t  t h e  Dhamm athat  w r i t e r s  r e c o g n i s e d  i t ,  a n d  t h e  C o u r t s  
h a v e  n o t  s o u g h t  t o  c r e a t e  i t .  Where a  man by  r e p r e s e n t i n g  
t h a t  he  h a s  no w i f e  o b t a i n s  t h e  h a n d  o f  a  woman i n  m a r r i a g e ,  
an d  t h e  f o r m e r  w i f e  a p p e a r s ,  a c c o r d i n g  t o  Ka*hgEau he s h a l l  
n o t  c l a i m  t o  c o h a b i t  w i t h  t h e  s e c o n d  w i f e ,  u n l e s s  h e  g i v e s  
up t o  t h e  new p a r e n t s - i n - l a w  a  c h i l d  o r  two by h i s  f i r s t  
w i f e .  I n  t h e  a b s e n c e  o f  c h i l d r e n  by h i s  f i r s t  w i f e ,  
V annamdhamm a d e c l a r e s  t h a t  he m us t  g i v e  up h i s  f i r s t  w i f e  
t o  t h e  new p a r e n t w - i n - l a w ,  t h o u g h  t h e  s i x  o t h e r  D h am m ath a ts ,  
i n c l u d i n g  Kamg^au s t a t e  t h a t  i f  he i s  g i v e n  up by  t h e  f i r s t  
w i f e  t o  t h e  s e c o n d  w i f e ,  he  becom es  e n t i t l e d  t o  c o h a b i t  w i t h  
t h e  l a t t e r  ( 1 9 6 ) .  Two i n s t a n c e s  o n l y  o f  t h e  c l a i m  f o r  a 
d i v o r c e  on  a l l e g a t i o n  o f  m i s r e p r e s e n t a t i o n  a p p e a r  i n  t h e  
r e p o r t s .  I n  Ma K i n  v .  Maung G a le  (1 9 7 )  t h e  s e c o n d  w i f e * s  
s u i t  f o r  d i v o r c e  was d e c r e e d  by t h e  t r i a l  C o u r t  on  t h e  g ro u n d  
t h a t  she  h a d  p r o v e d  m i s r e p r e s e n t a t i o n  by  h e r  h u s b a n d ;  on 
a p p e a l ,  h o w e v e r ,  i t  was h e l d  o n  t h e  e v i d e n c e  t h a t  t h e r e  was 
no s a t i s f a c t o r y  p r o o f  e i t h e r  o f  t h e  f a c t  t h a t  t h e  h u s b a n d  was 
a  m a r r i e d  man a t  t h e  t im e  o f  t h e  m a r r i a g e  w i t h  t h e  p l a i n t i f f  
o r  o f  t h e  f a c t  t h a t  t h e r e  was any r e p r e s e n t a t i o n  by t h e  h u s b a n d  
o r  o n  h i s  b e h a l f  w h ich  i n d u c e d  t h e  m a i r i a g e  c o n t r a c t .  A s t o n ,  
J . C . ,  d i d  n o t  f i n d  i t  n e c e s s a r y  t o  p u r s u e  t h e  m a t t e r  f u r t h e r  
t h a n  t o  s t a t e  e h e n a s t d n t  t h a t  t h e  w i f e  1 s r i g h t  t o  r e p u d i a t e
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t h e  m a r r i a g e  a p p e a r s  t o  be l o s t  w i t h  t h e  c o n s u m a t i o n  o f  t h e  
m a r r i a g e .  I t  i s  d i f f i c u l t  t o  m a i n t a i n  t h a t  t h e  t e x t s  c i t e d  
i n  s .  91- o f  t h e  s e c o n d  volum e o f  t h e  D i g e s t  assume t h a t  t h e  
s e c o n d  m a r r i a g e  h a s  n o t  b e e n  c o n s u m a te d .  I n  Maung Po Nvun v .  
Ma Saw J i n  ( 1 9 6 )  one o f  t h e  g r o u n d s  a l l e g e d  by  t h e  w i f e  i n  
h e r  c l a i m  f o r  d i v o r c e  was t h a t  she was i n d u c e d  t o  m a r ry  t h e  
h u s b a n d  by a  m i s r e p r e s e n t a t i o n  t h a t  he h a d  o b t a i n e d  a  d i v o r c e  
f r o m  t h e  f i r s t  w i f e .  A p p a r e n t l y ,  h o w e v e r ,  she  d i d  n o t  
c o n s i d e r  i t  a  g r i e v o u s  w rong ,  a s  she l i v e d  some t im e  w i t h  t h e  
h u s b a n d  and  s u e d  f o r  a  d i v o r c e  o n l y  when t h e  h u s b a n d  h a d  
d e s e r t e d  h e r  f o r  t h r e e  y e a r s *  The d i v o r c e  i n  t h e  c a s e  was 
g r a n t e d  on  t h e  g ro u n d  o f  d e s e r t i o n  f o r  t h r e e  y e a r s  by  t h e  
h u s b a n d .
The D ham m atha ts  a l s o  im pose  a  d u t y  o f  t h e  p a r e n t s  o f  t h e  
b r i d e  t o  d i s c l o s e  t o  t h e  p r o s p e c t i v e  s o n - i n - l a w  any  p h y s i c a l  
o r  c o n s t i t u t i o n a l  d e f e c t  i n  t h e i r  d a u g h t e r ,  o f  w h ich  he  c o u l d  
n o t  h av e  b e e n  a w a re ,  o n  p a i n  o f  a p e n a l t y  o f  d o u b le  t h e  v a l u e  
o f  t h e  p r e s e n t s  r e c e i v e d  f ro m  t h e  b r i d e g r o o m  a t  t h e  t im e  o f  
b e t r o t h a l  ( 1 9 9 )*  Though w i t h  t h e  e x c e p t i o n  o f  t h e  K y a n n e t ,  \  
t h e  r i g h t  o f  t h e  h u s b a n d  t o  r e p u d i a t e  t h e  w i f e  on  d i s c o v e r y  
o f  t h e  c o n c e a l e d  d d f e c t s  i s  n o t  e x p l i c i t l y  s t a t e d  i n  t h e  
D h am m ath a ts ,  i t  i s  c l e a r  t h a t  su c h  a  r i g h t  i s  i m p l i e d  f ro m  
t h e  n e g a t i v e  p r o p o s i t i o n  t h a t  t h e  h u s b a n d  may n o t  r e p u d i a t e
( 1 9 8 )  ( 1 9 2 ? )  3 H an .  1 6 0 .
( 1 9 9 )  D i g e s t ,  I I ,  6 l*
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t h e  w i f e  f o r  d e f e c t s  o f  w h ic h  he  was aware b e f o r e  m a r r i a g e .
I t  i s  s u b m i t t e d ,  h o w e v e r ,  t h a t  t h e  r u l e s  r e l a t i n g  t o
p
m i s r e p r e s e n t a t i o n  a s  a g ro u n d  f o r  v o i d i n g  t h e  m a r r i a g e  h a v e  
l o n g  b e e n  o b s o l e t e  ( 2 0 0 ) .  The r u l e  w h ic h  a l l o w s  t h e  h u s b a n d  
t o  compound h i s  f r a u d  by g i v i n g . u p  h i s  c h i l d r e n  o r  f i r s t  w i f e  
t o  t h e  new p a r e n t s - i n - l a w  b e l o n g s  t o  a n  a r c h a i c  s t a t e  o f  
s o c i e t y ;  o n l y  s e v e n  Q ham m atha ts  s t a t e  t h e  r u l e  an d  Manugye 
s i g n i f i c a n t l y  e n o u g h  i s  s i l e n t .  The D ham m atha ts  c a r r y  t h e i r  
own r e f u t a t i o n  i n  r e g a r d  t o  many o f  t h e  c o n c e a l e d  d e f e c t s ,  
f o r  w h ic h  t h e  man may r e p u d i a t . e e t h e  w i f e .  A woman may n o t ,  
t h e  D ham m atha ts  d e c l a r e ,  be s a i d  t o  be b a r r e n  t i l l  e i g h t  
y e a r s  o f  m a r r i e d  l i f e  h av e  p a s s e d  w i t h o u t  c h i l d r e n ;  l e p r o s y ,  
b l i n d n e s s ,  d e a f n e s s ,  d e f o r m i t y  an d  i n c u r a b l e  d i s e a s e  s t a r e  a  
man i n  t h e  f a c e  and  t h e  D ham m atha ts  s t a t e  t h a t  i f  t h e  man 
t a k e s  t h e  woman know ing  t h a t  she h a s  t h e s e  d e f e c t s ,  he may
i
i
n o t  t h e r e a f t e r  r e p u d i a t e  h e r ;  i n s a n i t y  n e g a t i v e s  t h e  i n t e l l i -  j
g e n t  c o n s e n t  n e c e s s a r y  f o r  a m a r r i a g e  and  a  man c a n n o t  m a r r y  J
one who i s  n o t  a  woman ( 2 0 1 ) .  The o n l y  c o n c e a l e d  d e f e c t s
t h a t  n e e d  c o n s i d e r a t i o n  a r e ,  t h e r e f o r e ,  p r e g n a n c y  i n  i t s  e a r l y
s t a g e s  and  l o s s  o f  v i r g i n i t y .
U nder  t h e  H in d u  M a r r i a g e  A c t ,  1955  (2 0 2 )  a  m a r r i a g e  
b e t w e e n  H in d u s  i s  v o i d a b l e  on  t h e  g r o u n d s  o f  i d i o c y ,  i m p o t e n c e ,  1
c o n s e n t  o b t a i n e d  by f o r c e  o r  f r a u d  and  o f  t h e  w i f e  b e i n g
(2 0 0 )  U E Maung, Burmese B u d d h i s t  Law. 95*
(2 0 1 )  U E Maung, Burmese B uddh is t ,_L aw , 9 5 - 6 .
(2 0 2 )  S e c t i o n  1 2 ( 1 ) .
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p r e g n a n t  by  a  t h i r d  p a r t y  a t  t h e  t im e  when t h e  m a r r i a g e  was
s o l e m n i s e d .  U nder  t h e  S p e c i a l  M a r r i a g e  A c t  1 9 5 ^ ? a  m a r r i a g e
may be a n n u l l e d  by a  d e c r e e  o f  n u l l i t y  i f  t h e  m a r r i a g e  h a s  n o t
b e e n  c o n s u m a te d  owing t o  t h e  w i l f u l  r e f u s a l  o f  t h e  r e s p o n d e n t
( 203 )
t o  co n s u m a te  t h e  m a r r i a g e / .  B u t  s e c t i o n  1 2 ( 2 )  o f  t h e  H in d u  
M a r r i a g e  A c t  1955  p r o v i d e s  t h a t  a  p e t i t i o n  f o r  a  d e c r e e  o f  
n u l l i t y  o n  t h e  g ro u n d  t h a t  c o n s e n t  was o b t a i n e d  b y  f o r c e  o r  
f r a u d  m us t  be f i l e d  w i t h i n  one y e a r  a f t e r  t h e  f o r c e  h a s  c e a s e d  
t o  o p e r a t e ,  o r  t h e  f r a u d  h a s  b e e n  d i s c o v e r e d ,  and  t h e  C o u r t  
h a s  no power  t o  condone  t h e  d e l a y  i n  su c h  c a s e s .  I n  t h e  c a s e  
o f  p r e g n a n c y  o f  t h e  r e s p o n d e n t  by some p e r s o n  o t h e r  t h a n  t h e  
p e t i t i o n e r ,  a t  t h e  t im e  o f  m a r r i a g e ,  n o t  o n l y  m us t  t h e  p e t i t i o n  
be f i l e d  w i t h i n  one y e a r  o f  t h e  m a r r i a g e ,  b u t  t h e  p e t i t i o n e r  
m u s t  p ro v e  t h a t ,  a t  t h e  t im e  o f  t h e  m a r r i a g e  he was i g n o r a n t  
o f  t h e  w i f e * s  c o n d i t i o n ,  an d  he f o r f e i t s  h i s  r i g h t  t o  r e l i e f  
i f  m a r i t a l  i n t e r c o u r s e  t a k e s  p l a c e  a f t e r  he  becom es  aw are  o f  
i t .
The D ham m atha ts  p r o v i d e  t h a t ,  i f  t h e  p a r e n t s  o f  a g i r l  
who i s  p r e g n a n t  o r  s u f f e r i n g  f ro m  a p h y s i c a l  d e f e c t  p ro m is e  
o r  g i v e  h e r  i n  m a r r i a g e ^  t h e y  a r e  l i a b l e  t o  p u n i s h m e n t  and  t o  
r e t u r n  t h e  p r e s e n t s  r e c e i v e d ,  o r ,  a c c o r d i n g  t o  some, d o u b le  
t h e i r  v a l u e .  K y a n n e t  m o r e o v e r  s a y s  t h e  h u s b a n d  may r e p u d i a t e  
h e r .  O t h e r  t e x t s  i n  t h e  same s e c t i o n  o f  t h e  D i g e s t  w ou ld
(2 0 3 )  H in d u  M a r r i a g e  A ct ( 2 5  o f  1 9 5 5 ) ,  s e c .  1 2 ( 1 ) .
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seem to  put an im poten t  b r idegroom  i n  th e  same p o s i t i o n  (2 0 4 ) .
The case  o f  t h e  im potent  husband i s  d e a l t  w i th  i n  th e  e x t r a c t  
from Manugye c i t e d  i n  a n o th e r  s e c t i o n  (2 0 5 ) .  The a u th o r  p u t s  
him i n  th e  same c a te g o ry  as th e  i n d i g e n t ,  s t u p i d ,  d i s e a s e d ,  
l a z y ,  and debauched husband .  The wife  has th e  r i g h t  to  abuse 
him, and t h e  a u th o r  a p p e a rs  to assume t h a t  t h i s  w i l l  l e a d  to  
a d iv o rc e  by mutual c o n s e n t .
Th is  may, however, be a poor c o n s o l a t i o n  f o r  th e  b r id e  
wedded to  a husband o f  an o b d u ra te  n a tu re  i n  such a c o n d i t i o n .  
Though th e  Dhammathat w r i t e r s  do not seem to  have c o n s id e re d  
th e  p o s s i b i l i t y  o f  a s u i t  f o r  n u l l i t y ,  i t  i s  su b m i t te d  t h a t  
th e  Courts  have i n h e r e n t  power to  d e c la r e  any a c t - i n - l a w  v o id .
I n  a l l  systems o f  law th e  e s s e n t i a l  purpose  o f  m arr iag e  i s  
c o h a b i t a t i o n  and th e  pro c r e a t i o n  o f  c h i l d r e n ,  so t h a t  i n c a p a c i t y  
to  p e r fo rm  t h e  sex u a l  a c t  i s  a ground f o r  a d e c l a r a t i o n  o f  
n u l l i t y .
The same might be s a i d  o f  a m a r r ia g e ,  consen t  to  which was 
o b t a i n e d  by f o r c e  o r  f r a u d  o r  consent  o f  a spouse whose i d i o c y  o r  
I n s a n i t y  i s  such as to  make i t  im p o ss ib le  f o r  th e  a f f l i c t e d  p e r so r  
to  u n d e r s t a n d  t h e  n a tu re  o f  th e  a c t - i n - l a w ,  b u t ,  as  i t  might 
happen t h a t  th e  Courts  would not accep t  the  su bm iss io n  here  made, 
i t  i s  su g g e s te d  t h a t  l e g i s l a t i o n  i s  n e c e s s a ry  to  en ab le  Courts  
to  g r a n t  d e c r e e s  o f  n u l l i t y  i n  c i rc u m s ta n c e s  s i m i l a r  to  th ose  
s e t  o u t  i n  t h e  Hindu Marriage? Act 1955.
(204) D ig es t  I I ,  s e c .  61.
(205) D ig e s t  I I ,  s e c .  228.
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r e c o g n i s e d . _by t h e  C o u r t s , .
U nder  s e c t i o n  270 o f  t h e  Kinwun M in g y i* s  D i g e s t ,  Volume I  
a  man may d i v o r c e  a  w i f e  l i k e  a  m a s t e r ,  a  t h i e f  o r  a n  enemy, 
e v e n  t h o u g h  she  may h a v e  b o r n e  h im  t e n  c h i l d r e n .
The r e a s o n  f o r  t h e  r u l e  i s  g i v e n  i n  C i t t a r a ,  where t h e  
s t o r y  o f  a  t r e a c h e r o u s  w i f e ,  one l i k e  a n  enem y, i s  t h u s  r e l a t e  
by way o f  i l l u s t r a t i o n :
“Once u p o n  a t im e  a  young  man f ro m  B e n a r e s ,  named 
C u l a d h a n u g g a h a ,  s t u d i e d  t h e  a r t s  and s c i e n c e s  u n d e r  t h e  
renow ned  t e a c h e r  a t  T a k k a s i l a .  At t h e  c l o s e  o f  h i s  s t u d i e s  
an d  on  t h e  e v e  o f  h i s  d e p a r t u e ,  he  was g i v e n  by t h e  t e a c h e r  a 
sp o u se  whom he a c c e p t e d ,  n o t  d a r i n g  t o  r e f u s e .  On t h e i r  way 
home t h e  c o u p l e  met an  e l e p h a n t  w h ic h  t h e  h u s b a n d  s h o t  d ead  
w i t h  an  a r r o w .  Resum ing  t h e i r  j o u r n e y  t h e y  s u b s e q u e n t l y  
e n c o u n t e r e d  f i f t y  r o b b e r s ,  f o r t y  n i n e  o f  whom he k i l l e d  e a c h  
w i t h  a n  a r r o w .  H av in g  s p e n t  a l l  h i s  f i f t y  a r r o w s  he a s k e d  
h i s  w i f e  t o  g i v e  h im  th e  sword w i t h  w h ic h  he  m ean t  t o  k i l l  
t h e  s u r v i v i n g  r o b b e r .  B u t  t h e  f a i t h l e s s  w i f e ,  h a v i n g  become 
en a m o u red  o f  t h e  r o b b e r  t h e  moment she saw h im ,  t r e a c h e r o u s l y  
p r e s e n t e d  i t  i n  s u c h  a way t h a t  t h e  h a n d l e  was r e a d y  t o  t h e  
h a n d  o f  t h e  r o b b e r  w h i l e  t h e  b l a d e  p o i n t e d  t o w a r d s  th e  
h u s b a n d ,  an d  so t h e  l a t t e r  was s l a i n .  She t h e n  a c c o m p a n ie d  
t h e  r o b b e r ,  and  a t  h i s  r e q u e s t  t o l d  h im  h e r  p a s t  h i s t o r y .
On com ing t o  a  r i v e r  he  swam t o  t h e  o p p o s i t e  bank  an d  w ent  
away l e a v i n g  h e r  i n  g r e a t  d i s t r e s s  an d  s o r r o w .  D e s i r i n g  t o
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t e a c h  hex" a  l e s s o n  t h e  embryo B u ddha ,  who was t h e n  th e  
T hagyam in ,  a s k e d  Deya M i t t a l i  t o  assume t h e  sh ap e  o f  a  f i s h  
a n d  Deva P a n c a t h i n g a  t h a t  o f  a k i t e ,  w h i l e  he h i m s e l f  a ssum ed  
t h e  f o rm  o f  a  f o x  and  came n e a r  h e r  c a r  l y i n g  a p i e c e  o f  meat*  
J u s t  t h e n  M & ta l i ,  i n  t h e  shape  o f  a  f i s h ,  jumped ashox*e. The 
T hagyam in  i m m e d i a t e l y  d r o p p e d  h i s  m ea t  an d  t r i e d ,  w i t h o u t  
s u c c e s s ,  t o  c a t c h  t h e  f i s h *  A lm os t  s i m u l t a n e o u s l y  P a n c a t h i n g a  
who h a d  a s su m ed  t h e  shape  o f  a  k i t e  swooped down on  t h e  m ea t  
and  c a r r i e d  i t  o f f *  The w ho le  o c c u r e n c e  t a k i n g  p l a c e  i n  t h e  
p r e s e n c e  o f  t h e  woman, she r e m o n s t r a t e d  w i t h  t h e  f o x  c a l l i n g  
h im  a  f o o l i s h  c r e a t u r e .  The T haagyam in  t h e r e u p o n  r e p l i e d  
t h a t  she i t  was who was f o o l i s h ,  b e c a u s e  f o o d  was e a s y  t o  
o b t a i n ,  w h e r e a s  i n  hex* c a s e  sh e  h ad  l o s t  hex* h u s b a n d  and  h ad  
b e e n  d e s e r t e d  by h e r  p a r a m o u r .  On h e a r i n g  t h i s ,  t h e  woman 
r e a l i z e d  t h e  h e l p l e s s n e s s  o f  h e r  s i t u a t i o n  a n d  was o p p r e s s e d  
w i t h  much r e m o r s e . "
The m o ra l  o f  t h e  a p o lo g u e  i s  t h a t  t o  l i v e  w i t h  a n  
u n f a i t h f u l  w i f e  i s  l i k e  ' n o u r i s h i n g  a  v i p e r  i n  oneXs bosom' 
o r ,  a c c o r d i n g  t o  t h e  Burmese proverb, & ^ ^ 30
I n  o t h e r  w o r d s ,  i t  i s  d a n g e r o u s  o r  u n s a f e  t o  l i v e  a s  man an d  
w i f e  w i t h  an  e v i l - m i n d e d  woman e v e n  f o r  a  s i n g l e  d a y ,  and  
she  s h o u l d  t h e r e f o r e  be  d i s c a r d e d  by t h e  h u s b a n d  b e f o r e  she 
h a s  an  o p p o r t u n i t y  o f  d o in g  any h a rm  ( 2 0 6 ) .
( 2 0 6 )  ThaOywe, A T r e a t i s e  Ofl B u d d h i s t  Law. V o l .  1 ,  1 ? 1 .
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The above  g ro u n d  f o r  d i v o r c e  h a s  n e v e r  b e e n  r e c o g n i s e d  
by t h e  C o u r t s .  I t  i s  s u b m i t t e d  t h a t  i t  i s  t o o  vague  t o  m e r i t  
f u d i c i a l  r e c o g n i t i o n  and  i t  s h o u ld  n o t  be  a c c e p t e d  u n l e s s  
i t  i s  e v i d e n c e d  by some m a t r i m o n i a l  f a u l t .
8 * C o n d o n a t i o n .
C o n d o n a t i o n  i n  E n g l i s h  l a w  i s  more t h a n  f o r g i v e n e s s ,  
and  i n  a  s e n s e  l e s s .  I t  i s  r e s t o r i n g  t h e  w ro n g d o e r  t o  t h e  
p o s i t i o n  i n  t h e  m a t r i m o n i a l  home w h ich  he  was e n t i t l e d  t o  
b e f o r e  d i s c o v e r y  o f  t h e  m a t r i m o n i a l  f a u l t ,  b u t  i t  i s  c o n d i ­
t i o n a l ,  t h e  f a u l t  i s  r e v i v e d  n o t  o n l y  by c o m m is s io n  o f  t h e  
same f a u l t  a g a i n ,  b u t  a l s o  by s o m e th in g  l e s s  e . g .  i f  a d u l t e r y  
i s  c o n d o n e d ,  im p r o p e r  c o n d u c t  s h o r t  o f  a d u l t e r y  w i l l  r e v i v e  
i t  (2 0 7 )*  Such an  o f f e n c e  n e e d  n o t  n e c e s s a r i l y  be  e ju s d e m  
g e n e r i s  a s  t h e  o r i g i n a l  o f f e n c e ,  e . g .  a d u l t e r y  r e v i v e s  c r u e l t y  
c r u e l t y  r e v i v e s  a d u l t e r y  . ( 2 0 8 ) .  B e a r d  v.- B e a r d  (2 0 9 )  and  
R i c h a r d s o n  v .  R i c h a r d s o n  (2 1 0 )  e s t a b l i s h  t h e  p r o p o s i t i o n  t h a t  
c o n d o n a t i o n  i s  c o n d i t i o n a l  f o r g i v e n e s s ,  t h e  c o n d i t i o n  b e i n g  
t h a t  t h e  g u i l t y  p a r t y  s h o u l d  h e n c e f o r t h  b e h a v e  p r o p e r l y .  He 
i s ,  so t o  s p e a k ,  t a k e n  b a c k  on  p r o b a t i o n .  The p r o b a t i o n a r y  
p e r i o d  d o e s  n o t ,  h o w e v e r ,  n e c e s s a r i l y  l a s t  f o r  l i f e ,  and  a 
p o i n t  may be r e a c h e d  where t h e  g u i l t y  p a r t y  h a s ,  by his good 
b e h a v i o u r ,  p r o v e d  h i m s e l f  w o r t h y  o f  t h e  t r u s t  and  c o n f i d e n c e
( 2 0 7 )  . E i l l e x  v .  T i l l e y .  ( 1 9 ^ 9 )  P .  2^0$ D. T o l s t o y ,  haw,, and  
Pr a c t i c e  o f  D i v o r c e  an d  M a t r i m o n i a l  C a s e s .
R a y d e n s , P r a c t i c e  and  Law i n  t h e  D i v o r c e  D i v i s i o n , 1 8 2
( 2 0 8 )  R a y d e n s ,  P r a c t i c e , and  Law i n  t he  Di v o r c e  D i v i s i o n ,  181
B l a n d f o r d  v .  B l a n d f o r d ,  ( 1 8 8 3 ) P . 1 8 .
( 209 )  ( lV t - 0 )  P . 8 .  ( 210 ) ( 1950 )  P .  1 6 .
o f  t h e  o t h e r *  The f u r t h e r  t h a t  p a s t  o f f e n c e s  r e c e d e  i n t o  t h e  
d i s t a n c e ,  so much t h e  more d o e s  i t  become d i f f i c u l t  t o  r e v i v e  
them ,  u n t i l  t h e  t im e  may come when t h e  p r o p e r  i n f e r e n c e -  i s  
t h a t  t h e  f o r g i v e n e s s  i;s  no l o n g e r  c o n d i t i o n a l ,  b u t  h a s  become 
a b s o l u t e .  A c c o r d i n g l y ,  i n  B e a l e  v .  B e a l e  (2 1 1 )  whei"e a 
h u s b a n d  an d  w i f e  c r o s s - p e t i t i o n e d  f o r  d i v o r c e ,  on  t h e  g ro u n d  
o f  c r u e l t y ,  o n  t h e  a s s u m p t i o n  t h a t  c e r t a i n  e p i s o d e s  w h ich  
t o o k  p l a c e  some f i f t e e n  y e a r s  e a r l i e r  am o u n ted  t o  c r u e l t y ,  
s i n c e  t h e  s p o u s e s  h a d  l i v e d  t o g e t h e r  a  n o r m a l  m a r r i e d  l i f e ,  
w i t h o u t  u n to w a r d  i n c i d e n t s ,  f r o m  J a n u a r y ,  1 9 3 8 ,  t o  Demember, 
19^ 5 , t h e  e p i  sode  s w h ich  o c c u r r e  d be f o r e  J a n u a r y , 1 9 3 8 , w ere  
r e g a r d e d  a s  f o r g i v e n  by b o t h  s p o u s e s  a b s o l u t e l y ,  and  t h e y  
c o u l d  n o t  be r e v i v e d  by any  e v e n t s  o c c u r r i n g  a f t e r  D ecem ber ,
19^5*
The o n l y  e x c e p t i o n  t o  t h i s  d o c t r i n e  o f  r e v i v a l  o f  a 
co n d o n e d  o f f e n c e  by a  s u b s e q u e n t  o f f e n c e  o c c u r s  where  a  
c o v e n a n t  i s  e n t e r e d  i n t o  w h ic h  p r e c l u d e s  any  s u b s e q u e n t  r e v i ­
v a l .  T h i s  i s  known a s  " e x p r e s s  c o n d o n a t i o n "  o r  " e s t o p p e l  by 
d e e d "  ( 2 1 2 ) .
Burmese B u d d h i s t  Law c o n t e m p l a t e  t h e  c o n d o n a t i o n  o f  
m a r i t a l  o f f e n c e s  (2 1 3 )*  C o n d o n a t i o n  may be by e i t h e r  s p o u s e .  
The l a w  o n  t h e  s u b j e c t  i s  d e a l t  w i t h  i n  s e c t i o n  *+l6 o f  t h e  
D i g e s t ,  V o l .  I I .  " I f  t h e  h u s b a n d  resum e c o h a b i t a t i o n  w i t h
( 2 1 1 )  (1 9 5 1 )  P* ^ 8 , ( C . A . ) .
( 2 1 2 )  D. T o l s t o y ,  Law and  P r a c t i c e  o f  D i v o r c e  an d  M a t r im o n ia l'  >  .  * * 1 n« W M u « — — 1 P M I M . at MW"H p—••iBj.riT.  r"*-f rfcir wi; n .  n m —  — Hr
C a s e s , 65*
( 21 3 ) D i g e s t ,  I I ,  s e c .  )4l 6i-
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t h e  w i f e  who h a s  co m m i t t e d  a d u l t e r y ,  t h e  r e l a t i o n s h i p  o f  t h e  
h u s b a n d  and w i f e  s h a l l  a g a i n  be e s t a b l i s h e d *1 (P an a in ) ,  !lb e c a u s e  
by r e s u m i n g  c o h a b i t a t i o n ,  he shows t h a t  he h a s  no d e s i r e  t o  
d i v o r c e  h e r  a l t o g e t h e r 1' ( P y u r  and  S a n d a ) .  T h e r e  s h a l l  be  no 
o f f e n c e  i f  t h e  h u s b a n d  r e s u m e s  c o h a b i t a t i o n  w i t h  t h e  w i f e  
whom he h a s  d i v o r c e d  f o r  m i s c o n d u c t "  (M anuy in )  • I n  such  a 
c a s e ,  "he s h a l l  h av e  no r i g h t  t o  a c c u s e  h e r  o f  i n f i d e l i t y * *  
They s h a l l  be  deemed t o  h a v e  r e - e s t a b l i s h e d  t h e i r  c o n j u g a l  
r e l a t i o n s . "  T h i s ' p a s s a g e  i s  q u o t e d  f ro m  Manu-Vannaha ( 21b*). 
P o x ,  J .  s a y s ,  ( 2 1 ? )
" C o n d o n a t i o n  means a  f u l l  f o r g i v e n e s s  o f  a  known c o n j u g a l  
o f f e n c e  o r  a n  i m p l i e d  c o n d i t i o n  t h a t  t h e  m i s c o n d u c t  co n d o n ed  
s h a l l  n o t  be  r e p e a t e d .  No d o u b t  where a h u s b a n d  a f t e r  know­
l e d g e  o f  a n  a c t  o f  a d u l t e r y  o n  t h e  p a r t  o f  h i s  w i f e ,  c o n t i n u e s  
t o  s l e e p  i n  t h e  same b e d  w i t h  h e r ,  t h e r e  a r i s e s  a  s t r o n g  
p r e s u m p t i o n ,  n o t  o n l y  t h a t  he  re su m ed  c o n j u g a l  i n t e r c o u r s e  
w i t h  h e r ,  b u t  t h a t  he  c o n d o n e d  h e r  o f f e n c e ;  su c h  p r e s u m p t i o n  
h o w e v e r ,  i s  c a p a b l e  o f  b e i n g  r e b u t t e d .  The p o s i t i o n  o f  a  
w i f e ,  h o w e v e r ,  i s  v e r y  d i f f e r e n t ,  an d  c o n d o n a t i o n  on  t h e  p a r t  
o f  a  w i f e  i s  n o t  t o  be l i g h t l y  p re s u m e d  f ro m  a c o n t i n u a n c e  o f  
c o h a b i t a t i o n  a f t e r  a m a r i t a l  o f f e n c e  a g a i n s t  h e r . "  A t p ag e  
29 o f  Mr. J a r d i n e ' s  t h i r d  n o t e  on  M a r r i a g e  a n d  D i v o r c e ,  h e  
r e m a r k s  t h a t  s e c t i o n  122  o f  t h e  Manu-Wunnana seems t o  a p p l y
(21b-) S e c t i o n  1?2*
( 2 1 5) Ma San Shwe v .  Maung Pe T h a i k , (1 9 0 1 )  8 B .L .R .  2b*.
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t h e  E n g l i s h  d o c t r i n e  o f  c o n d o n a t i o n .  Of t h e  f o u r  t e x t s  c i t e d  
i n  s e c t i o n  **l6 , o n l y  Manu-Wtmnana c a n  he r e g a r d e d  a s  g i v i n g  
any  s u p p o r t  t o  t h e  v i e w  t h a t  c o n d o n a t i o n  i s  c o n d i t i o n a l  i n  
Burmese B u d d h i s t  Law, and  t h e  o t h e r  t e x t s  seem t o  s u p p o r t  
t h e  v i e w  t h a t  i n  Burmese  B u d d h i s t  Law c o n d o n a t i o n  i s  a b s o l u t e *  
I n  t h e  c a s e  o f  Ma Pan  Nyun v* Maung Aung T h e t  ( 2 16) 
Ormond, J . , h e l d  t h a t  p r e v i o u s  a c t s  o f  v i o l e n c e  c a n n o t  be  
h e l d  t o  h a v e  b e e n  co n doned  s im p ly  b e c a u s e  t h e  p a r t y  h a s  n o t  
f o r m a l l y  c o m p l a i n e d  o r  t h r e a t e n e d  a  d i v o r c e  o n  e a c h  o c c a s i o n .  
I n  c o n n e c t i o n  w i t h  c r u e l t y  a s  a  m a t r i m o n i a l  o f f e n c e  t h e  
D ham m atha ts  ( 2 1 7 ) s a y  t h a t  a f t e r  t h e  f i r s t  o f f e n c e ,  t h e  w i f e  
s h o u l d  be  u r g e d  t o  f o r g i v e  him$ i f  she d o e s ,  he i s  t o  be 
bou n d  o v e r  n o t  t o  r e p e a t  t h e  o f f e n c e ,  o n  p a i n  o f  b e i n g  d i v o r c e  
and  d e p r i v e d  o f  a l l  r i g h t s  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e .  
Modern c o m m e n t a to r s  m a i n t a i n  t h a t  where  a  f a u l t  -has b e e n  
c o n d o n e d ,  i t  i s  r e v i v e d  by  a  s u b s e q u e n t  r e p e t i t i o n  ( 2 1 8 ) ,  and  
i t  was h e l d  i n  Ma _0n v .  Maung Aung Bwa ( 2 1 9 ) t h a t  w here  
c r u e l t y  h a d  b e e n  co n d o n e d ,  a d u l t e r y  s u b s e q u e n t  t o  t h e  c o n d o ­
n a t i o n  w i l l  r e v i v e  t h e  f o r m e r  c r u e l t y .  T h i s  d e c i s i o n  i s  i n  
a c c o r d a n c e  w i t h  E n g l i s h  Law.
I f  we a r e  g o in g  t o  i n t r o d u c e  t h e  E n g l i s h  r u l e  t h a t  a  
c o n d o n e d  m a t r i m o n i a l  o f f e n c e  c a n  be r e v i v e d  by t h e  c o m m is s io n
(2 1 6 ) '  ( 1 9 1 6 )  10 B .L .T . ,  2 2 8 .
( 2 1 7 )  D ig .  I I ,  s e c .  3 0 3 .
( 2 1 8 )  S .C .  L a h i r i ,  Burm ese  B u d d h i s t  Law. 9 0 ;
( 2 1 9 ) U Mar Qung. L e a d i n g  c a s e s  on  B u d d h i s t  Law. 1 2 h .
(2 1 9 )  ( 1 9 1 6 )  10 B . L . T .  22S.
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o f  a  d i f f e r e n t  m a t r i m o n i a l  o f f e n c e  ( 2 2 0 ) ,  m u s t  we n o t  a l s o
b r i n g  w i t h  i t  o t h e r  r u l e s  o f  E n g l i s h  Law? A c o n d o n e d  o f f e n c e ,  
i n  E n g l i s h  Law i s  r e v i v e d  by d o i n g  s o m e th in g  l e s s  t h a n  
w h a t  w ou ld  am oun t  t o  t h e  co n d o n e d  m a t r i m o n i a l  o f f e n c e 5 f o r  
i n s t a n c e  a d u l t e r y  may be r e v i v e d  by am orous  p l a y  w i t h  a  p e r s o n  
o f  t h e  o t h e r  s e x .  T h e re  i s  no o b v i o u s  r e a s o n  why t h e  Burmese 
B u d d h i s t  Law s h o u l d  h a v e  a  d i f f e r e n t  r u l e s ,  f o r  i t  c a n  h a r d l y  
be  c o n t e n d e d  t h a t  c o n d o n a t i o n  i m p l i e s  l i c e n s e  t o  commit 
m a t r i m o n i a l  f a u l t s  o t h e r  t h a n  t h e  one c o n d o n e d .  C o n d o n a t i o n  
m u s t  mean r e s t o r i n g  t h e  e r r i n g  s p o u s e  t o  t h e  p o s i t i o n  he o r  
s h e  h e l d  b e f o r e  t h e  o f f e n c e  c o m m i t t e d  o n  c o n d i t i o n  t h a t  he 
b e h a v e s  p r o p e r l y  and  a b s t a i n s  n o t  o n l y  f ro m  t h e  a c t s  r e c o g n i s e *  
a s  g r o u n d s  f o r  d i v o r c e  b u t  f r o m  o t h e r  a c t s  c a l c u l a t e d  t o  c a u s e  
p a i n  o r  d i s t r e s s  t o  t h e  c o n d o n in g  s p o u s e .
( 2 2 0 )  R i c h a r d s o n  v .  R i c h a r d s o n ,  ( 1 9 ^ 0 )  P .  1 6 .
CHAPTER X I . .
P a f t i t i o n  u p o n  D i v o r c e .  •
1 .  Mai n t a i n a b i l i t y  o f  a S u i t  f o r  Ba r e  D i v o r c e . ■ .
Owing t o  t h e  f a c t  t h a t  m a r r i a g e  i n  Burmese B u d d h i s t  Law 
n o t  o n l y  c o n f e r s  a s t a t u s  b u t  i n v e s t s  b o t h  p a r t i e s  w i t h  r i g h t s  
i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e ,  a d i v o r c e  i s  a l m o s t  i n v a r i a b l y  
f o l l o w e d  by p a r t i t i o n  ( 1 ) .  Though i t  i s  now s e t t l e d  la w  t h a t  
a  b a r e  s u i t  f o r  d i v o r c e  l i e s  u n d e r  Burmese B u d d h i s t  l a w  ( .2) ,  
t h i s  p o s i t i o n  h a s  o n l y  b e e n  r e a c h e d  a f t e r  r e c o n c i l i a t i o n  o f  a  . 
• c o n f l i c t  o f  a u t h o r i t y  on  t h e  q u e s t i o n  w h e t h e r  a s u i t  f o r  b a r e  
d i v o r c e  was ma i n t a i n a b l e . The Dham m atha ts  i n s 1 s t  t h a t  p a r t  i t i c  
o f  p r o p e r t y  i s  a n  e s s e n t i a l  p a r t  o f  t h e  p r o c e e d i n g s  i n  d i v o r c e  
so  t h a t s i f  one p a r t y  r e m a r r i e s  b e f o r e  t h i s  i s  d o n e ,  he o r  she  
f o r f e i t s  a l l  i n t e r e s t s  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  ( 3 ) .
I n  c o n s e q u e n c e  ecf t h e  C o u r t s  o f  Upper Burma h e l d  t h a t  a marr ia 'g  
was n o t  d i s s o l v e d  u n t i l  t h e r e  had  b e e n  a  p a r t i t i o n  o f  p r o p e r t y ,  
a l t h o u g h  t h e  C o u r t s  o f  Lower Burma, f o u n d i n g  on  t h e  p r o c e d u r a l '  
l a w ,  h e l d  j u s t  t h e  c o n t r a r y .  B o th  i n  Upper  and  Lower Burma the 
C o u r t s  t o o k  t h e  v ie w .!f ± i a t , owing t o  t h e  com m unity  o f  i n t e r e s t  
b e t w e e n  h u s b a n d  and  w i f e ; i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e ,  
d i v o r c e  an d  t h e  p a r t i t i o n  o f  p r o p e r t y  c o n s e q u e n t  t h e r e o n ,  
i n v o l v e d  on ly ,  one c a u s e  o f  a c t i o n .  But. w h i l e  i n  Upper  Burma 
t h i s  c a u s e  o f  a c t i o n  was h e l d  t o  g i v e  r i s e  t o  one r e l i e f ,  i n
( 1 )  0 .H .M o e th a m ,HBurmese B u d d h i s t  Law, M-2,
( 2 )  Maung^Pe v . M sT T o n T g T S a le T C ^ T T T  6 . L . B . R . 1 8 ( P . C , ) .
( 3 )  D i g e s t  . I I ,  s e c t i o n  ¥ H .
Lower Burma i t  was h e l d  t o  g i v e  r i s e  t o  two* I n  t h e  o p i n i o n  
o f  t h e  J u d i c i a l  C o m m iss io n e r  o f  Upper  Burma a s u i t  f o r  a 
‘b a r e  d i v o r c e ‘ w o u ld  n o t  l i e ,  a s  no s u f f i c i e n t  c a u s e  o f  a c t i o n  
was d i s c l o s e d  ( b ) ^  t h e  C h i e f  C o u r t  o f  Lower Burma h e l d  t h a t  
t h e  m a t t e r  b e i n g  one o f  p r o c e d u r e ,  m u s t  be d e t e r m i n e d  by t h e  
C i v i l  P r o c e d u r e  Code' and  t h a t  n o t  o n l y  w o u ld  a s u i t  f o r  a 
‘b a r e  d i v o r c e 1 l i e ,  b u t  by v i r t u e . o f  t h e  p r o v i s i o n s  o f  O rd e r  ' 
I I ,  R u le  2 ,  o f  t h e  Code o f  C i v i l  P r o c e d u r e ,  i t  w ou ld  be a b a r  
t o  a s u b s e q u e n t  s u i t  f o r  p a r t i t i o n  a s  t h e  c a u s e  o f  a c t i o n  was 
t h e  same ( 5 )* »
The c o n f l i c t  was e v e n t u a l l y  s e t  a t  r e s t  i n  t h e  c a s e  o f  
Maung Pe v ,  Ma Lon Ma G ale  ( 6 ) when t h e  Pi?ivy C o u n c i l  p o i n t e d  
o u t  t h a t  t h e r e  w ere  i n  r e a l i t y  two c a u s e s  o f  a c t i o n ,  and  t h a t  
t h e  c a u s e  o f  a c t i o n  i n  a s u i t  f o r  d i v o r c e  was q u i t e  d i f f e r e n t ,  
f ro m  t h a t  i n  a s u i t  f o r  p a r t i t i o n ,  so  t h a t  s e p a r a t e  s u i t s  f o r  
d i v o r c e  and  p a r t i t i o n  c o u l d  be e n t e r t a i n e d  i n  t h a t  o r d e r *
“The p a r t i t i o n * 1, s a i d  t h e i r  l o r d s h i p s ,  “may no d o u b t  be t r e a t e  
a s  r e l i e f  c o n s e q u e n t i a l  u p o n  t h e  d i v o r c e ,  an d  t h e r e f o r e ,  d e a l t  
w i t h  i n  t h e  same s u i t ,  b u t  t h e  e v i d e n c e  i s  d i f f e r e n t ,  and  t h e  
g r o u n d  o f  d i v o r c e  m u s t  be f i r s t  and  s e p a r a t e l y  p r o v e d  a s . a
m i" i u" '. i.i iii . i ‘ n"  ~~~~~ i—     * 1* i* — **'' i— r r  — — — |-— --— ■-— ■- » * • — if^- i~ —     *• - *     .  1 M | .  _ , .     -  -  ■ -
( U  N ea  C h i t  Nyo v .  Mi Myo T u , . ( 1 9 1 0 )  I  U . B . R . 3 0 .  
( 5 )  Mg.Th a  GJhi V. Ma E Mya. ( 1 8 9 9 )  I  L . B . R . 7 |
M o  f i a ' l a  -tt Mff n n n n ' i  cf r  -o r> t t m
d i s t i n c t  c a u s e  o f  a c t i o n  b e f o r e  any  q u e s t i o n  o f  p a r t i t i o n  
c a n  p r o p e r l y  a r i s e * * .  (7 )*
2 .  P o i n t s  f o r  C o n s i d e r a t i o n  i n  P a r t i t i o n i n g  P r o p e r t i e s .WWW WFIrfra.lr f . 'lli^ WTI I f |),|) ^ »| .  I ■ Hl»IMmHili|illTII« 0 ill pul >111. | | ||I III LH** .JU « II — ■"• — "I ^
T h e . r u l e s  o f  p a r t i t i o n  o f  p r o p e r t y  u p o n  d i v o r c e  l a i d  down 
i n  t h e  Dham m atha ts  v a r y  a c c o r d i n g  t o  t h e  g r o u n d s  f o r  t h e  
d i s s o l u t i o n  o f  m a r r i a g e ,  and  t h e  c o n d i t i o n  o f  t h e  s p o u s e s  a t  
t h e  t im e  o f  m a r r i a g e .
I n  d e c i d i n g  t h e  m ethod  o f  p a r t i t i o n  i n  e a c h  c a s e  t h e  
f o l l o w i n g  p o i n t s ,  m ust  t h e r e f o r e  be t a k e n  i n t o  c o n s i d e r a t i o n  . 
nam ely  s -  /.
( a )  W h e th e r  t h e  d i v o r c e  i s  [by m u tu a l  c o n s e n t  o r  on a c c o u n t  o f
i-
some m a t r i m o n i a l  f a u l t .
( b )  W h e th e r  t h e  p a r t i e s  a r e  e i n d a u n g g y i s  o r  n g e 1 i n « n g e -maya .
( c )  W h e th e r  t h e  p a r t i e s  s t a n d  i n  t h e  p o s i t i o n  o f  n i s s a y a  and  
n i s s i t a  ( 8 ) . /fA
3* E i n d a u n g g y t s  and  j f fg e l in -n g e -m a y a .
■ I:' .  '
F o r  t h e  ^purpose o f  p a r t i t i o n  and  d i v o r c e  when n e i t h e r  t h e
h u s b a n d  n o r  t h e  w i f e  h a s  b e e n  p r e v i o u s l y  m a r r i e d  t h e y  a r e  t o  b€
c l a s s i f i e d  an  n g e l l n - h g e - m a y a ,  (young h u s b a n d  and  w i f e )  ( 9 ) .
Even  i f  one o f  them  was m a r r i e d  b e f o r e ,  t h e y  a r e  s t i l l  t o  be
n g e l i n - n g e -m aya .  I f  a  n g e l i n - a n d  nge  maya d i v o r c e ,  and  s o o n1.1mu’ ■ Uw.u n r w .1' . i*m«V^ tv^ vj■. j.  w . .m  fiW n if irn ................................................................ ..  ..............ta> p^pi wnjf  /
( 7 )  Maung Pe v .  Ma Lon Ma Gale , .  ( 1 9 1 1 )  6 L .B .H .1 8  a t  2 0 1# CJ.
( 8 )  U May. Oung, “L e a d in g  C a se s  on  B u d d h i s t  Law, 107-
( 9 )  Ma B Nyun v .  Mg. Tok P y u . ( 1 9 0 0 T  I I  U ,B , .R .39 .
a f t e r  r e - u n i t e ,  t h e y  a r e  s t i l l  t o  be c l a s s e d  a s  nge 1 i n - n g e - m a y a  
( 1 0 ) .  B u t  when b o t h  h u s b a n d  and  t h e  w i f e  hav e  b e e n  m a r r i e d  
b e f o r e ,  t h e y  a r e  t o  be  c l a s s e d  a s  e i n d a u n g g y i s  ( p r e v i o u s l y  
m a r r l e d  p e r s o n s ) .
h . P a r t i t i o n  o f  P r o p e r t y  when t h e r e  i s  a D iv o r ce  by M u tu a l  
C o n s e n t .
( I )  PAYIN
P r o p e r t y  o r i g i n a l l y  i n  t h e  p o s s e s s i o n  o f  e i t h e r  and 
b r o u g h t  t o  t h e  c o v e r t u r e  i s  t r e a t e d  d i f f e r e n t l y  by t h e  
D ham m atha ts  a c c o r d i n g  &s t h e  c o u p l e  a r e  e i n d a u n g g y i s  o r  w ere  
b a c h e l o r  and s p i n s t e r  a t  t h e  d a t e  o f  t h e  m a r r i a g e .
As r e g a r d s  p a y i n  p r o p e r t y ,  i t  was h e l d  i n  t h e  c a s e  o f  
Mi Daw hise v .  Maung Tu ( 1 1 )  t h a t  e a c h  p a r t y  t a k e s  b a c k  t h e  
p r o p e r t y  b r o u g h t  t o  t h e  m a r r i a g e  by h im o r  h e r ,  w here  t h e  
d i v o r c e  i s  by m u tu a l  c o n s e n t .  The r e p o r t  o f  t h i s  c a s e  d o e s  
n o t  show w h e t h e r  t h e  p a r t i e s  w ere  a ind& im gigx ls  o r  o t h e r w i s e .
I n  Ma S an  Shwe v .  V u l l i a p p a  C h e t t y  ( 1 2 ) ,  T h i r k w e l l  W h i te  J . C . ,  
h e l d  t h a t  t h e . w e i g h t  o f  a u t h o r i t y  i n  s e c t i o n  o f  t h e  D i g e s t  
seems t o  i n c l i n e  t o  t h e  p o s i t i o n  t h a t  e ^ c h  p a r t y  t a k e s  h i s  o r
I n  Mi Myin  v .  Nga fwe (1 3 )  t h e  l e a d i n g  Upper Burma 
a u t h o r i t y ,  i n  w h ic h  Shaw J . C . , p o i n t e d  o u t  t h a t  v a r i o u s
( 1 0 )  Mg .Y in g  Maung v .  Ma S o , ( 1 8 9 7 )  I I  U . B . R . 3 ^ ;
Mi S a in g  v A J f a n  G in .  1191U-) 2 U .B .R .  1 2 7 .
( I I )  TTB 73) S . J .  V k ~
( 1 2 )  (1 9 0 3 )  10 B .L .R .  W9 .
(1 3 ) (1 9 O 6 0  I I  U . B . R . ^ D i v o r c e  1 9 i .
t r a n s l a t i o n s  o f  t h e  Dhamm atha ts  w ere  i n c o r r e c t .  -He h e l d  t h a t ,  
w here  one p a r t y  h a s  “b r o u g h t  p r o p e r t y  t o  t h e  m a r r i a g e  and  t h e  
o t h e r  h a s  n o t ,  t h e  r e l a t i o n  o f  n i s s a y a  and  n i s s i t a  i s  
e s t a b l i s h e d  and  t h e  d e p e n d a n t  i s  e n t i t l e d  t o  o n e - t h i r d  o f  t h e  
p a y I n . The l e a r n e d  J u d i c i a l  C o m m iss io n e r  w ou ld  make no d i s ­
t i n c t i o n  b e tw e e n  p e r s o n s  who hav e  n o t  b e e n  m a r r i e d  b e f o r e  and  
p e r s o n s  who h a v e ,  b u t  t h e  c a s e  o n l y  d e c i d e d  t h e  p o i n t  a s  be twee, 
a c o u p l e  o f  t h e  f o r m e r  c l a s s .  The Upper Burma v ie w  was a c c e p t e  
by a B ench  o f  t h e  C h i e f  C o u r t  o f  Lower Burma f o r  c o u p l e s ,  who 
h ad  n o t  b e e n  m a r r i e d  b e f o r e  i n  t h e  c a s e  o f  Ma Ngwe K ni t  v .  Maun 
Po Emu, ( I k )  an d  i n  U Mg.Nge v ,  P . L . S . F . Che t t y a r . ( 1 5 ) •
Where b o t h  t h e  h u s b a n d  and  w i f e  a r e  e indaunggy is , t h e y  t a t  
no i n t e r e s t  on m a r r i a g e  i n  e a c h  o t h e r ' s  payin , and t h e  p r e ­
n u p t i a l  p r o p e r t y  ( p a y i n  o f  a p r e v i o u s l y  m arried s p o u s e )  r e v e r t s  
t o  i t s  owner on  d i v o r c e  by m u tu a l  c o n s e n t  ( 1 6 ) .
The J u d i c i a l  C om m it tee  i n  U Pe v.uMaung Maung. Kha. ( I ? ) 5 s 
has heen po in ted  out in  U Maung Nge' v .  P .L .S .P .C h e t ty a r , (18 ), 
was m isled by s ta tem en ts  a t  the bar in to  u n n e c e ssa r i ly  s t a t in g  
th a t  payin  i s  d iv i s ib le  in  equal sh a res .
( Ih )  (1921) I I  L .B.R.52.
(1?) (1931+) A . I . R .  Ran. 200.
(16) Mg.Yin Maung v . Ma.So.(1897) I I  U .B .R .(1897-01) 3^5 
MiSfcrin v . Nga TweT-(190V) I I  U.B.R.B.L.Div.19: U San YinI n n ,  iim m  .Pi IW* 1 it*■ mpi i |  I  * \  " 1 ■ 1 n ^ n r t in M  M in ir r n  ,
v * Mg.Po Yin,.(19^-0) Ran. 53*+ a t  5^-0.
( 1 7 ) 10 s S s r s s r i t  2m m .
( 1 8 ) (1931+). A .I .R . . Ran. 200.
The d i v o r c e  o f  a c o u p l e ,  one o f  whom h a s  b e e n  m a r r i e d  
b e f o r e  and  t h e  o t h e r  h a s  n o t ,  i s  n o t  d e a l t  w i t h  i n  the, 
D h am m ath a ts .  T h i s  q u e s t i o n  f i r s t  a r o s e  f o r  c o n s i d e r a t i o n  i n  
U pper  Burma i n  t h e  c a s e  o f  Ma B Nyun v .  Maung Tok  Pyu (1 9 )A  H.yiiPMimn niwuiiiPMiin mi |i i i i in m n  i mi r
b e f o r e  T h i r k e l l  W hi te  J . C . ,  and  t h e  l e a r n e d  J u d i c i a l  Commis­
s i o n e r  made t h e  f o l l o w i n g  o b s e r v a t i o n s : -
11 I t  w o u ld ,  I  t h i n k ,  be a n  e q u i t a b l e  r u l e  and  i n  a c c o r d a n c e
w i t h  t h e  s p i r i t  o f  t h e  l a w  t o  a l l o w  t h e  w i f e ,  i n  a c a s e  o f  t h i s
*
k i n d ,  somewhat more f a v o u r a b l e  t e r m s  t h a n  i n  t h e  c a s e  w here  
e i t h e r  p a r t y  h a s  b e e n  m a r r i e d  b e f o r e .  I t  i s  c e r t a i n l y  u n j u s t  
t o  g i v e  t h e  h u s b a n d  t h e  b e n e f i t  o f  h i s  p r e v i o u s  m a r r i a g e  and  be 
d e p r i v e  t h e  w i f e  o f  t h e  b e n e f i t  o f  h e r  m a id e n h o o d .  Nor i s  t h e r  
any  w a r r a n t  f o r  so  d o i n g .  B u t ,  w i t h o u t  a s s u m in g  t h e  p r o v i n c e  c 
t h e  l e g i s l a t i v e ,  i t  i s  h o t  p o s s i b l e  f o r  t h e  C o u r t  t o  s a y  w hat  
more f a v o u r a b l e  t e r m s  s h o u l d  be c o n c e d e d  t o  t h e  w i f e  i n  t h i s  
c a s e .  I t  may, h o w e v e r ,  be l a i d  down w i t h  c e r t a i n t y  t h a t  t h e  
d e c i s i o n  i s  w i t h i n  t h e  l a w ,  t h a t  t h e  r u l e s  r e g u a l t i n g  t h e  
d i v o r c e  o f  a h u s b a n d  and  w i f e  n o t  p r e v i o u s l y  m a r r i e d  s h o u l d  be  
a p p l i e d  t o  c a s e s  i n  w h ic h  OH6 o f  t h e  p a r t i e s  t o  t h e  m a r r i a g e  
h a s  b e e n  p r e v i o u s l y  m a r r i e d  and  t h e  o t h e r  h a s  n o t  b e e n  m a r r i e d  
b e f o r e " .  I n  s t a t i n g  t h a t  i t  w ould  be " c e r t a i n l y  u n j u s t  t o  give 
t h e  h u s b a n d  t h e  b e n e f i t  o f  h i s  p r e v i o u s  m a r r i a g e  and  t o  depr iv<  
t h e  w i f e  o f  h e r  p r e v i o u s  m a id e n h o o d " ,  t h e  l e a r n e d  J u d i c i a l
( 1 9 )  (1 9 0 0 )  I I  U .B .R .  ( 1 8 9 7 -1 9 0 1 )  3 9 .
C o m m iss io n e r  i g n o r e d  t h e  r i g h t s  o f  t h e  a t e t  c h i l d r e n  o f  t h e  
p r e v i o u s l y  m a r r i e d  h u s b a n d  $ t h e  b e n e f i t  o f  h i s  p r e v i o u s  m a r r i a §  
n o t  t o  t h e  h u s b a n d  b u t  t o  h i s  c h i l d r e n  by a p r e v i o u s  m a r r i a g e ,  
whose i n t e r e s t s  i n  t h e  p a y i n  o f  t h e i r  f a t h e r  hav e  t o  be 
c o n s i d e r e d .
About  <10 y e a r s  l a t e r ,  a s i m i l a r  q u e s t i o n  a r o s e  i n  Lower 
Burma i n  t h e  c a s e  o f  Ma Ngwe H n i t  v . ■Mg. Po Hmu an d  o t h e r s  ( 2 0 ) .  
I n  t h i s  c a s e ,  t h e  h u s b a n d  h a s  b e e n  p r e v i o u s l y  m a r r i e d  and  was 
r i c h .  The w i f e  h ad  n o t  b e f o r e  b ee n  m a r r i e d  and  was p o o r .  The 
l e a r n e d  J u d g e s ,  R o b i n s o n  C . J  and  H e a ld ,  J . , who d e a l t  w i t h  t h e  
c a s e ,  a c c e p t e d  t h e  l a w  a s  l a i d  down by T h i r k w e l l  J . C .  a s  good 
l a w .  R o b i n s o n  C . J .  s a i d ,  " I n  t h e  p r e s e n t  c a s e ,  i f  any o t h e r  
r u l e  were  a d a p t e d ,  i t  w ou ld  be i n  t h e  w ords  t h a t  S i r  H e r b e r t  
T h i r k e l l  W h i te  u s e d  i n  Ma E Nyun v .  Hg.Tok P y u , ( 2 1 )  c e r t a i n l y  
u n j u s t  t o  g i v e  t h e  h u s b a n d  t h e  b e n e f i t  o f  h i s  p r e v i o u s  m a r r i a g e  
and  t o  d e p r i v e  t h e  w i f e  o f  t h e  b e n e f i t  o f  h e r  p r e v i o u s  m a id e n ­
h o o d .  I t  a p p e a r s  t o  me t h a t  t h e r e  i s  c o n s i d e r a b l e  f o r c e  i n  t h e  
s u g g e s t i o n  o f  S i r  G eorge  Shaw t h a t  t h e  r u l e  l a i d  down i n  Manuky* 
a s  r e g a r d s  p e r s o n s  b o t h  o f  whom had b e e n  p r e v i o u s l y  m a r r i e d  
w ere  b a s e d  on t h e  a s s u m p t i o n  t h a t  b o t h  b r o u g h t  p r o p e r t y  t o  t h e  
m a r r i a g e .  F u r t h e r  t h e r e  seems t o  be no j u s t i f i c a t i o n  f o r  
a p p l y i n g  a d i f f e r e n t  r u l e  w here  t h e  r e l a t i o n  o f  n i s s a y a  and  
H i s s i t a  e x i s t e d  i n  t h e  c a s e  o f  a woman who h ad  n o t  b e e n
( 2 0 )  (1 9 2 1 )  I I  L . B . R . 5 2 .
(22$ ( 1 9 0 0 ) I i  U .B .R .  ( 1 8 9 7 - 1 9 0 1 ) 3 9 .
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m a r r i e d  b e f o r e  b e c a u s e  t h e  h u s b a n d  h a d . b e e n  p r e v i o u s l y  m a r r i e d  
U nder  261 o f  t h e  D i g e s t  a  p r o v i s i o n  i s  made f o r  t h e  c a s e  o f  a 
man who h ad  p r e v i o u s l y  m a r r i e d  a s p i n s t e r  and  d i v o r c i n g  h e r  
n o t  l o n g  a f t e r  t h e  m a r r i a g e  and  b e f o r e  t h e r e  was t i m e  f o r  any  
p r o p e r t y  t o  h av e  b e e n  j o i n t l y  a c q u i r e d  b y  t h e m .  I t  a l l o w s
t h e  w i f e  c o m p e n s a t i o n ,  and  i t  a p p e a r s  t o  me t h a t  a l l  t h o s e
p r o v i s i o n s  p o i n t  t o  a r e c o g n i t i o n  o f  t h e  n e c e s s i t y  o f  m ak ing  a 
h u s b a n d ,  w h ic h  i s  a b l e  t o  do so ,  p r o v i d e  f o r  a w i f e  who comes 
t o  t h e  m a r r i a g e  w i t h  n o t h i n g " .  F o r  t h e  above  r e a s o n s  i t  was 
h e l d  t h a t  i n  t h e  c a s e  where  t h e  w i f e  i s  a s p i n s t e r  b u t  t h e  
h u s b a n d  h a d  b e e n  p r e v i o u s l y  m a r r i e d ,  w here  t h e  h u s b a n d  b r i n g s  
p a y i n  t o  t h e  m a r r i a g e  and  t h e  w i f e  n o t h i n g ,  t h e  r u l e  t o  be 
a p p l i e d  i s  t h e  r u l e  l a i d  down f o r  t h e  c a s e  w here  n e i t h e r  p a r t y  
h a d  b e e n  m a r r i e d  b e f o r e  a n d  s e p a r a t e  b y  m u tu a l  c o n s e n t  w i t h o u t  
f a u l t s  an d  where  t h e  r e l a t i o n  o f  n i s s a y a  a n d  n i s s i t a  e x i s t s ,  
( i . e .  t h e  w i f e  was e n t i t l e d  t o  o n e - t h i r d  o f  t h e  p a j l n  p r o p e r t y  
T hen  a s i m i l a r  q u e s t i o n  a r o s e  i n d i r e c t l y  f o r  d i s c u s s i o n  
i n  t h e  c a s e  o f  C . T . P . V . C h e t t y  F in n  v .  Mg.Tha H l a i n g , ( 2 2 ) .  I n
). JM ^  I 1 .  i ,~ « T  !■ ! n~ra—  mi l* 1 1 ■* i«.n w w t ffl jAi ....* « i i )
'fjhat c a s e  Maung G yi ,  j r . ,  w i t h  whom S i r  S ydney  R o b in s o n  C.J*.
a g r e e d ,  a c c e p t e d  t h e  lav; a s  l a i d  down i n  t h e  c a s e s  c i t e d  above
a s  good la w  b u t  C a r r  J .  s t r u c k  a  d i s c o r d a n t  n o t e .
*
The l e a r n e d  Judge s a i d : -
"The I n t e r m e d i a t e  c a s e  i n  w hich  one  h a d  b e e n  m a r r i e d  b e f c
( 2 2 )  ( 1 9 2 5 )  3 R a n .  3 2 2  ( F . B . ) .
an d  t h e  o t h e r  h a s  n o t ,  i s  n o t  d e a l t  w i t h  i n  t h e  Dhamm atha ts  b u t  
w here  t h e  r u l e  i n  t h e  two e x t r e m e  .ca ses  i s  t h e  same t h e r e  i s  no 
d i f f i c u l t y  i n  h o l d i n g  t h a t  i t  a p p l i e s  a l s o  t o  t h e  m id d le  c a s e .  
I t  i s  n o t  n e c e s s a t y ,  t h e r e f o r e ,  t o  d e c i d e  w h ic h  o f  t h e  two 
d i f f e r e n t  r u l e s  i s  t o  be f o l l o w e d  ( i n  t h e  c a s e  u n d e r  - d i s c u s s i o n  
b u t  I  w i s h  t o  s a y  t h a t  I  am n o t  s a t i s f i e d  t h a t  w here  t h e  r u l e s  
d i f f e r  t h e  one t o  be a p p l i e d  t o  t h e  i n t e r m e d i a t e  c a s e  i s  t h a t  
f o r  t h e  c a s e  w here  n e i t h e r  p a r t y  h a s  b e e n  p r e v i o u s l y  m a r r i e d .  
T h a t  h a s  b e e n  h e l d  i n  Ma E Nvun v .  Maung' Tok Pyu ,  ( 2 3 ) ,  b u t  t h e  
r e a s o n i n g  d f r S i r  H. T h i r k w e l l  W h i te  i n  t h a t  c a s e  seems t o  me t o  
be b a s e d  oh a m i s c o n c e p t i o n  o f  t h e  r e a s o n  f o r  t h e  d i f f e r e n c e s  i  
t h e  r .u l-es .  T h i s  d e c i s i o n  was f o l l o w e d  i n  Ma Ngwe l i n i t  v ,  Maung 
Po Emu, ( 2 k )  b u t  t h e r e  were  s p e c i a l  c i r c u m s t a n c e s  i n  t h a t  c a s e
w h ic h  r e n d e r e d  t h e  d e c i s i o n  a t  l e a s t  e q u i t a b l e " ,  ( 2 5 ) .
A s i m i l a r  q u e s t i o n  a r o s e  i n  Mg.San B w in t  v .  M a ^ T h a ^ j^ jn  
( 2 6 )  and  b e c a u s e  o f  t h e  d o u b t  t h u s  th r o w n  by C a r r  J .  o v e r  t h e  
c o r r e c t n e s s  o f  t h e  d e c i s i o n s  g i v e n  i n  c a s e s  o f  Ma E Byun and  
Ma Ngwe U n i t ,  t h i s ' c a s e  was r e f e r r e d  t o  a  f u l l  B en ch .  Ba U.C.-J
p o i n t e d  o u t  t h a t  i n s p i t e  o f  C a r r  J ' s  d o u b t ,  t h e  l a w  a s  l a i d
down i n  t h e  above  two m e n t io n e d  c a s e s  i s  s t i l l  good l a w  and  i t
h a s  s t o o d  t h e  t e s t  o f  t i m e  f o r  n e a r l y  h a l f  a  c e n t u r y  i n  Upper
( 2 3 )  (1 9 0 0 )  I I  U .B .R .  ( 1 8 9 7 -1 9 0 1 )  3 9 .
( 2 k )  (1 9 2 1 )  I I  L .B .R .  52.
( 2 5 )  (1 9 2 5 )  3 R an .  322 ( F . B . )  a t  3k6 .
( 2 6 ) (1 9 k g )  R an .  I  ( F . B . ) .
Burma and n e a r l y  30 y e a r s  i n  Lower Burma. P e o p le  knew and  
u n d e r s t o o d  I t . .  To ch a n g e  i t  now, w i t h o u t  h a v i n g  s t r o n g ,  and,  
c o m p e l l i n g  r e a s o n s  f o r  d o i n g  s o ,  would  be  t o  i n t r o d u c e  c h a o s  anc 
u n c e r t a i n t y  t n t o  t h e  f a m i l y ,  s o c i a l  and  c o m m e r c ia l  l i f e  o f  t h e  
Burmese p e o p l e .  He f u r t h e r  p o i n t e d  o u t  t h a t  t h e  l e a r n e d  J u d g e s ’ 
who d e c i d e d  t h e t c a s e s  o f  Ma E Nyun and  Ma Ngwe H n i t  k n e w .o f  t h e  
e x i s t e n c e  o f  t h e  r u l e  r e l a t i n g  t o  t h e  i n t e r m e d i a t e  c a s e  i n  
s e c t i o n  261 and  262 o f  t h e  D i g e s t ,  b u t  t h e  r u l e  p ro p o u n d e d  
t h e r e i n  was o b s o l e t e  and  archaic ." .  I t  c o u l d  n o t  be a p p l i e d  I n  
m odern  c o n d i t i o n s  o f  l i f e .  . F o r  i n s t a n c e ,  t h e  R a j a b a l a ,  one o f  
t h e  D ham m atha ts  c i t e d  i n  s t a t e s  i n t e r - a l i a  a s  f o l l o w s s -
"A p r e v i o u s l y  m a r r i e d  man m a r r i e s  a s p i n s t e r ,  and  b e f o r e  
any  p r o p e r t y  i s .  y e t  a c q u i r e d  and w i t h o u t  any  c a u s e  o f  c o m p l a i n t  
a g a i n s t  h e r ,  d e s i r e s  t o  d i v o r c e  h e r .  I f  h e . i s  i n f e r i o r  ( i n  
r a n k )  t o  h e r ,  he s h a l l  g i v e  h e r  a p a i r  o f  e a r i n g s ,  b e c a u s e  h e r  
p a r e n t s  gave  h e r  t o  h im  n o t  w i t h s t a n d i n g  t h e i r  know ledge  o f  h i s  
p o s i t i o n  and  c i r c u m s t a n c e s .  I f  t h e y  a r e  e q u a l  i n  r a n k ,  he  s h a l  
g i v e  h e r  t h e  s l a v e s  who a c co m p a n ied  t h e  m a r r i a g e  p r o c e s s i o n ,  t h  
s e d a n  c h a i r ,  e l e p h a n t s ,  p o n i e s ,  e t c . ,  u s e d  i n  t h e  c e re m o n y ,  and 
t h e  c l o t h e s  and  o r n a m e n t s  worn  a t  t h e  t im e  o f  t h e  m a r r i a g e .  I f  
t h e r e  i s  no s u c h  p r o p e r t y ,  he s h a l l  g i v e  h e r  a male  s l a v e . ,  I f  
sh e  i s  p r e g n a n t ,  he  s h a l l  g i v e  h e r  s u f f i c i e n t  money t o  d e f r a y  
t h e  e x p e n s e s  o f  h e r  accouchjment and  a f e m a l e  s l a v e  a s  n u r s e *  I 
t h e y  a r e  r e l a t e d  by b lo o d  t o  e a c h  o t h e r ,  he. s h a l l  g i v e  h e r  a 
m ale  and  f e m a l e  s l a v e  w h e th e r  she  i s  p r e g n a n t  o r  n o t " .
The o t h e r  Dham m atha ts  c i t e d  i n  s e c t i o n  261 l a y  down t h e  
l a w  i n  more o r  l e s s  t h e  same way. A r u l e  s u c h  a s  t h a t  i n  
H a j a b a l a  r e p r o d u c e d  above  c a n n o t  be a p p l i e d  t o d a y .  I t  m us t  be 
m o d i f i e d  so a s  t o  s u i t  m odern  c o n d i t i o n s .  The J u d g e s  who d e a l t  
w i t h  Ma E Nyun-1 s , ( 2 7 )  and  Ma Ngwe H n i t ' s  ( 2 8 )  c a s e s ,  
e n d e a v o u r e d  t o  do t h i s , s e e k i n g  t h e  m os t  f a i r  and e q u i t a b l e  
m e thod  o f  d i v i d i n g  t h e  a t e t pa p r o p e r t y  by a p p l y i n g  t h e  r u l e  
ox n ^ s s a y a  and  n i s s i t a  ■ I t  was a c c o r d i n g l y  h e l d  t h a t  on 
d i v o r c e  by m u tu a l  c o n s e n t  b e tw e e n  a Burm ese  B u d d h i s t  c o u p l e ,  on 
o f  whom h a d  b e e n  p r e v i o u s l y  m a r r i e d  and  t h e .  o t h e r  h ad  n o t  b e e n  
so m a r r i e d ,  t h e  a t e t p a  p r o p e r t y  o f  t h e  p a r t y  p r e v i o u s l y  m a r r i e d  
s h o u l d  be d i v i d e d  on t h e  p r i n c i p l e  o f  n i s s a y a  and n i s s i t a ,  
p r o v i d e d  t h a t  no p r o p e r t y  h a d  b e e n  a c q u i r e d  by t h e  c o u p l e  a f t e r  
t h e  m a r r i a g e .  T h i s  r a i s e d  t h e  q u e s t i o n  w h a t  w ould  be t h e  r u l e  
o f  p a r t i t i o n  on  d i v o r c e  i f  b o t h  t h e  s p o u s e s  i n  s i m i l a r  c i r c u m ­
s t a n c e s  b r o u g h t  p a y i n  p r o p e r t y  t o  t h e  m a r r i a g e ?  E . Maung J . , 
s a i d  t h a t  t h i s  r u l e  c a n n o t  and  s h o u l d  n o t  be ex tended ,  t o  a 
d i v o r c e  w h ic h  i s  n o t  i n  f a c t  by m u tu a l  c o n s e n t ,  b u t  w h ic h  f o r  
t h e  p u r p o s e  o f  p a r t i t i o n  on  d i v o r c e  i s  by a l e g a l  f i c t i o n  
deemdd t o  h av e  b e e n  a s  by m u tu a l  c o n s e n t .  T h i s  o p i n i o n ,  how­
e v e r ,  p r o v o k e  a n o t h e r  q u e s t i o n ,  w h a t  w ou ld  be  t h e  r u l e  f o r
p a r t i t i o n  o f  p r o p e r t y  on d i v o r c e  f o r  m i s c o n d u c t ,  w h ic h  by a
( 2 7 )  ( 1 9 0 0 )  I I  U .B .R .  (1897-1901 .)  3 9 .
(2 8 )  ( 1 9 2 1 )  I I  L .B .R .  52 .
$ 2 6 .
l e g a l  f i c t i o n  i s  deemed t o  hav e  b e e n  a s  by  m u t u a l  c o n s e n t ?
The r u l e  o f  n i s s a y a and  n l s s i t a  d o e s  n o t  a p p l y  i n  f a v o u r  
o f  a s p o u s e  who g i v e s  away h i s  o r  h e r  p r o p e r t y  j u s t  b e f o r e  t h e  
m a r r i a g e  i n  o r d e r  t h a t  he o r  she  may n o t  b r i n g  n a y i n  t o  t h a t  
m a r r i a g e  ( 29) 5  n o r  d o e s  i t  a p p l y  t o  t h e  p r o f i t s  d u r i n g  
c o v e r t u r e  o f  t h e  p a y i n  o f  e i t h e r  s p o u s e .  ( 3 0 ) .
( 2 )  H napazon  and  O r d i n a r y  L e t t e t p w a .
H napazon  p r o p e r t y  ( 3 1 )  and  o r d i n a r y  l e t t e t p w a  (3 2 )  i s  
d i v i s i b l e  e q u a l l y  b e t w e e n  t h e  p a r t i e s .
L e t t e t p w a  by S u c c e s s i o n .
L e t t e t p w a  by s u c c e s s i o n  i s  d i v i s i b l e  b e t w e e n  t h e  p a r t i e s  
I n  t h e  p r o p o r t i o n  o f  two t o  o n e ,  t h e  p a r t y  i n h e r i t i n g  t h e  
p r o p e r t y  t a k i n g  t h e  l a r g e r  s h a r e  ( 3 3 ) -
ph P a r t i t i o n  u p 03.1 d i v o r c e on t h e  Ground  o f  M is -C on d u c t .
( I )  A d u l t e r y .*1 |ii  ~ i i~i 1 —in 1— 1 1 <
Ba U J .  o b s e r v e s ,  "The D ham m atha ts  a r e  i m p r e g n a t e d  w i t h  
t h e  t e a c h i n g s  o f  L o rd  Buddha i n  p l a c e s  w here  t h e y  d e a l  w i t h  t h e  
q u e s t i o n s  r e l a t i n g  t o  t h e  r e l a t i o n s  b e t w e e n  a h u s b a n d  and  w i f e .
( 2 9 )  Mg. Shwe Tha v .  M a W a in g ,  ( 1 9 2 1 )  11 L . B . R . k 8 .
( 3 0 )  Ma Dwe v .  Ma T i n  Lun ,  (1 9 1 8 )  12 B . L . T , 2 2 8 .
( 3 1 )  Mi Dwe Naw v .  M g.Tn. ' ( l 8 7 3 ) S . J . 1W5 Mi My i n  v .  Nga Twe, 
(1 9 0 6 )  11 U .B .R .E f .L .D iv .  19 ;
Daw Pu v .  Mg .T un  I lha ,  (1 9 k 6 )  R an .  1 2 ^ .
(3 2 )  Ma K in  v .  Mg.Po S e l n ,  (1 9 2 7 )  6 Ran .  1 ;
S . P . L . S . C h e t t y a r  F i r m  v . Ma P u , ( 1 9 3 6 )  I k  R a n . 6975 
The O f f i c i a l  A s s i g n e e  v ,  Ma Hni n  S a n , ( I 9 k 0 )  R@n. 2 0 8 .
( 3 3 )  Mg.Shwe Tha v .  Ma Wa f n g ■> (1 9 2 1 )  11 L .B .R .h -8 ;
Mi My i n  v .  Nga Twe, ( 1 9 0 6 )  11 U .B .R .B .L .  D Iv .  # 9 : 
g i n ..Ki q .,G Z l  v . Mg.Kan G y l , (1 9 0 2 )  11 U .B .R . ( 1 9 0 2 - 3 )
B c L . D i v . l .
One o f  t h e  t e a c h i n g s  o f  L o rd  Buddha i s  t h a t  t h e  h u s b a n d  s h a l l  
l o v e  and  c h e r i s h  h i s  w i f e  and  be f a i t h f u l  t o  h e r  and t h a t  t h e  
w i f e  s h a l l  r e s p e c t  and  obey  h e r  h u s b a n d  and  be f a i t h f u l  t o  h im .
T h i s  t e a c h i n g  h a s  b e e n  made a f o u n d a t i o n  by  m os t  o f  t h e  w r i t e r s
o f  t h e  D ham m atha ts  on  w h ic h  t h e y  h av e  b u i l t  up  t h e  r u l e s  
r e g u l a t i n g  t h e  c o n d u c t  b e tw e e n  a h u s b a n d  and  w i f e .  T h e r e f o r e ,  
i n  o r d e r  t o  e n f o r c e  o b e d i e n c e  t o  t h i s  t e a c h i n g  o f  L o rd  B u ddha ,  
t h e  e s s e n c e  o f  w h ic h  i s  t h e  s a c r e d n e s s  o f  a f a m i l y  t i e ,  t h e  
w r i t e r s  o f  t h e  D ham m atha ts  have  im posed  f o r f e i t u r e  o f  t h e  r i g h t  
t o  p r o p e r t y  on  t h e  s p o u s e s  who i s  g u i l t y  o f  a d u l t r y ’1. (3*+).
T h u s ,  t h e  g e n e r a l  r u l e  i s ,  t h a t  t h e  g u i l t y  w i f e  f o r f e i t s  
a l l  h e r  p r o p e r t y ,  w here  a d i v o r c e  i s  on  t h e  g ro u n d  o f  a d u l t r y
( 3 5 ) .
I n  Maung Y in  Mg. v .  Ma So (36) '  t h e  p a r t i e s  w ere  man and 
w ife ,  f ro m  t h e i r  y o u t h ,  b u t  t h e y  s e p a r a t e d  and  s u b s e q u e n t l y
r e u n i t e d .  The h u s b a n d  su e d  f o r  a d i v o r c e  f ro m  h i s  w i f e  on  t h e
g r o u n d  o f  h e r  a d u l t r y  and c l a i m e d  t h e  w ho le  o f  t h e  p r o p e r t y  
w h ic h  b e l o n g e d  t o  h i s  w i f e  o r  t o  h i s  w i f e  an d  h i m s e l f  t o g e t h e r .  
I t  was h e l d  t h a t  a s  n e i t h e r  o f  t h e  p a r t i e s  h ad  m a r r i e d  a t h i r d  
p a r t y  b u t  h a d  o n l y  r e u n i t e d  w i t h  e a c h  o t h e r ,  t h e y  m ust  be 
r e g a r d e d  a s  t h e  h u s b a n d  and  w i f e  o f  y o u t h ,  and  t h a t  c o n s e q u e n t ! ;
(3^-) S .  A. S .  Che t t y  a t  F i r m  v .  U M g .G y i , (1 9 3 6 )  iH* R an .  329*
( 3 5 )  Mg.Yin Maung, v .  Ma S o ,  ( 1B9 7 ) I I  U . B . R . (1 8 9 7 -1 9 0 1 )  3^5
0 . II. Mo0 1ham , Burmese B u d d h i s t  Law, M*5*
( 3 6 ) (1 8 9 7 )  I I  U .B .R ,  ( 1 8 9 7 - 1 9 0 1 ) 3>+.
t h e  r u l e  r e l a t i n g  t o  t h e  c a s e  o f  a c o u p l e  m a r r i e d  f ro m  t h e i r  
y o u t h  a p p l i e d .  The r u l e  i n  S 393 o f  t h e  A t t a s a n k h e p a  was 
f o l l o w e d .  I t  c o n t a i n s  t h i s  p a s s a g e :  11 I f  i n  consw quence  o f  t h e
w i f e  h a v i n g  c o m m it t e d  a d u l t l y  a d i v o r c e  has-  t o  t a k e  p l a c e ,  l e t  
t h e  p r i c e  o f  t h e  woman’ s body (k o b o )  and  ^ 0  t i c a l s  a s  t h e  
p e n a l t y  f o r  a d u l t r y  be p a i d  t o  t h e  man a f t e r  w h ic h  t h e  woman 
s h a l l  be made t o  pay  a l l  t h e  d e b t s  and t h e  man s h a l l  t a k e  a l l  
t h e  j o i n t  p r o p e r t y ,  b o t h  a n i m a t e  and  i n a n i m a t e , and  t h e  woman : 
s h a l l  be made t o  l e a v e  t h e  h o u s e  w i t h  o n l y  t h e  c l o t h e s  she  h a s  
on h e r  p e r s o n '* .
I n  S . A. S . C h e t t y a r  F i rm  v .  U Maung Gyi_. and, a n o th e r ,  ( 3 7 )  I t  
was h e l d  t h a t  t h e  g u i l t y  w i f e  f o r f e i t s  h e r  r i g h t  o n l y  i n  t h e  
h n a p a z o n  p r o p e r t y .  I t  i s  s u b m i t t e d  t h a t  t h i s  r u l e  i s  
i n c o n s i s t e n t  w i t h  t h e  p e n u l t i m a t e  c l a u s e  o f  s e c t i o n  h3 o f  Book 
X I I  o f  t h e  Manugye w h ic h  i n t e r  a l i a  r e a d s  i " F o r  t h i s  r e a s o n ,  
l e t  h im  t a k e  a l l  t h e  p r o p e r t y ,  and  h av e  a r i g h t  t o  p u t  aw ay" .
Ma Dun Mai v .  Maung, San  Tun ( 3 8 ) ,  D u n k le y  J . , a p p e a r s  tc 
h av e  b e e n  o f  t h e  o p i n i o n  t h a t  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r *  
i s  l i m i t e d  t o  t h e  j o i n t  p r o p e r t y  o f  t h e  m a r r i a g e ,  b u t  t h i s  
a p p e a r s  t o  h av e  b e e n  o b i t e r .
The same m u t a t i s  mut a n d i s , w ould  a p p l y  i n  t h e  c a s e  o f  a 
h u s b a n d  whom t h e  w i f e  was e n t i t l e d  t o  d i v o r c e  f o r  m i s c o n d u c t (39
(37) (1936) l k  Ran. 329.
(38) (1938) Ran. 229.
(39) MgjYlnJtg,. v . Ma. So>,( l8 9 7 )  I I  U.B.R. (1897-1901) 3^;
A t r e a t i s e  on Buddhist Law ,V ol.I. 180-1.
The r u l e  i s  t h e  same w h e th e r  t h e  p a r t i e s  a r e  n g e l in -n g em a y a  o r  
e i n d a u n g g y i s  ( h O ) .
B u t  t h e r e  i s  an  e x e c p t i o n  t o  t h e  above  g e n e r a l  r u l e  w here  
"both h u s b a n d  and  w i f e  a r e  e i n d a u n g g y i s , w i t h  r e g a r d  t o  p a y i n
mu.■ |i i i.^ —»Mfa»t*(«iA!MaSain«»tJ<VK^ Tnm*ci» /  m  i>i>WWi mnn-nr n i
p r o p e r t y .  The e i n d a u n g g y i  w i f e  i s  e n t i t l e d  t o  r e t a i n  h e r  p a y i n  
p r o p e r t y  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  sh e  i s  g u i l t y  o f  a d u l te ry  
( h i ) ,  Mr -B urgess  j J . C . ,  s a i d  ( h 2 ) ;  11 I t  seems t o  me t h a t  t h e
r e a s o n  f o r  making  a d i s t i n c t i o n  i s  p l a i n  e n o u g h  and  i t  i s  t h i s ?  
When a woman h a s  b e e n  m a r r i e d  b e f o r e ,  t h e  p r o b a b i l i t y  i s  t h a t  
s h e  h a s  f o rm e d  r e l a t i o n s  t h r o u g h  g i v i n g  b i r t h  t o  c h i l d r e n  o r  
t h r o u g h  t h e  a c q u i s i t i o n  o f  p r o p e r t y ,  w h ic h  o u g h t  t o  be c o n ­
s i d e r e d  when sh e  h a s  e n t e r e d  i n t o  a s u b s e q u e n t  u n i o n  w h ic h  h a s  
t o  be d i s s o l v e d .  A l th o u g h  she  may be i n  f a u l t ,  t h e r e  a r e  o t h e r  
b e s i d e s  h e r s e l f  t o  be c o n s i d e r e d ,  an d  i t  w ou ld  be u n j u s t  and  
c r u e l  t o  make th em  s u f f e r  f o r  h e r  m i s c o n d u c t .  On t h e  o t h e r  
h a n d ,  when t h e  woman h a s  b e e n  o n l y  once  m a r r i e d  t h e r e  i s  nobody  
t o  be c o n s i d e r e d  b u t  h e r s e l f  and  t h e  c h i l d r e n ;  i t  i s  p r o b a b l y  
i m m a t e r i a l  so  f a r  a s  t h e y  a r e  c o n c e r n e d ,  t o  w h ic h  p a r e n t  t h e  
p r o p e r t y  g o e s ,  a s  t h e y  w ou ld  e v e n t u a l l y  i n h e r i t  f ro m  one o r  t h e  
o t h e r * 1. I t  i s  a l s o  s t a t e d  i n  t h e  D i g e s t  ( h 3 )  a s  f o l l o w s : -
" I f  t h e  d i v o r c e  i s  i n  c o n s e q u e n c e  o f  t h e  w i f e * s  a d u l t r y ,
k
( ^ 0 )  S . A . S . C h e t t y a r  F i rm  v .  U Mating Gyi  and  a n o t h e r ,
(1936) "Pi- Ran.329. '
(* t l)  M g.Yin  Maung v.Ma S o , ( l 8 9 7 )  I I  U . B . R . ( I 8 9 7 - 1 9 OI) 3*+;
S . A . S . C h e t t y a r .  F i r m  v .  U Maung G y i (1 9 3 6 )  3J+ Ran .  329-
0 - 2 )  Maung v . .  Ma So,-(i897) I I  U . B . R . (1897-01) 3>+ a t  3 5 .
( U )  D i g e s t  I I ,  s e c t i o n  259*
l e t  t h e  ( p a y i n ) p r o p e r t y  o r i g i n a l l y  b r o u g h t  t o  t h e  m a r r i a g e  be 
t a k e n  by t h e  p a r t y  who b r o u g h t  i t ,  and  l e t  t h e  h u s b a n d  t a k e  t h e  
j o i n t l y  a c q u i r e d  p r o p e r t y  t o g e t h e r  w i t h  t h e  t h i n t h i  p r o p e r t y  
o b t a i n e d  f ro m  t h e  K in g ,  and  l e t  t h e  w i f e  p ay  a l l  t h e  d e b t s  
c o n t r a c t e d  by b J O th .
I t  may, t h e r e f o r e ,  be  s a i d  t h a t  w here  a d i v o r c e  i s  ad ju d g ec  
f o r  a d u l t f r y  on t h e  p a r t  o f  t h e  w i f e ,  t h e  h u s b a n d  i s  e n t i t l e d  t o  
t h e  w ho le  o f  t h e  j o i n t  p r o p e r t y  a s  a l s o  h i s  a t e t p a  o r  p a y i nv  J* tU V  fcv.io atnntimw iw k « j.n in  m ■iini#n htu.imki
p r o p e r t y ,  (a& i n  e i n d a u n g g y i  c o u p l e s ) ,  an d  i n  some c a s e s  t o  
w i f e  1s p a y i n  a l s o  ( a s  i n  n g e l i n - n g e m a y a  c o u p l e s ) .
I n  Ma Dun Mai v .  Maung San  Tun (h h ) , D u n k le y  J , , h e l d  t h a t ,  
on  t h e  d e a t h  o f  a feusband, h i s  h e i r s  c a n n o t  c l a i m  p a r t i t i o n  o f  
t h e  e s t a t e  a s  a g a i n s t  t h e  widow on t h e  b a s i s  o f  h e r  a d u l t r y ,  an<
Q.t h a t  t h e  p e n a l t y  f o r  a d u l t j r y  c a n  be e n f o r c e d  o n l y  by t h e  h u s b a n  
in a s m u c h  a s  d i v o r c e  i s  e s s e n t i a l l y  a p e r s o n a l  a c t i o n .
The h u s b a n d  c a n n o t  r e t a i n  t h e  p r o p e r t y  on  h i s  own 
a l l e g a t i o n  o f  h i s  w i f e ' s  g u i l t .  He m ust  b r i n g  a s u i t  f o r  
d i v o r c e  an d  p r o v e  t h e  g u i l t  i n  a C o u r t  o f  Law (*+5).
( I I )  C r u e l t y .
I n  t h e  r e p o r t e d  c a s e s  i n  w h ic h  t h e  C o u r t  h a s  h ad  t o  
p a r t i t i o n  t h e  p r o p e r t y  o f  h u s b a n d  and  w i f e  c o n s e q u e n t  upon  a 
d i v o r c e  on  t h e  g r o u n d  o f  c r u e l t y ,  t h e  r u l e  o f  d i v i s i o n  h a s  b e e n
( W  (1 9 3 8 )  R an .  2 2 9 .
(*+5) U S i n  v .  Ma Ma L a y , ( I 9I+I) R an .  I 1*;
t h a t  a p p l i c a b l e  i n  t h e  c a s e  o f  a d i v o r c e  by m u tu a l  c o n s e n t  (*+6),
The d i v i s i o n  w -as  made i n  t h i s  m anner  e i t h e r  b e c a u s e  i t  was 
so  a s k e d  f o r  by t h e  p e t i t i o n e r  (*+7)? o r  b e c a u s e  t h e  C o u r t  h e l d  
t h a t  t h e  m i s c o n d u c t  w h ic h  h ad  b e e n  e s t a b l i s h e d  was o n l y  s u c h  a s  
w ou ld  e n t i t l e  t h e  p e t i t i o n e r  t o  a d i v o r c e  ‘a s  by m u tu a l  c o n s e n t  
(M-8)• T h e re  i s  e v i d e n c e  i n  t h e  D ham m atha ts  o f  a  more r i g o r o u s  
r u l e  w here  u n d e r  a h u s b a n d  whose c r u e l t y  h a s  o c c a s i o n e d  t h e  
d i s s o l u t i o n  o f  h i s  m a r r i a g e  w ould  f o r f e i t  t h e  w hole  o f  h i s  
p r o p e r t y  (*+9)5 b u t  t h i s  r u l e  h a s  n o t  y e t  b e e n  j u d i c i a l l y  
c o n s i d e r e d  ( 5 0 ) .
I t  was s a i d  i n  Daw Pu v* Maung Tun Kha ( 5 l )  t h a t  w here  a 
s p o u s e  i s  ‘ g u i l t y  o f  c r u e l t y  once* t h e  o t h e r  p a r t y  i s  e n t i t l e d  
t o  d i v o r c e .  I n  s u c h  c a s e  p a r t i t i o n  o f  p r o p e r t i e s  o f  m a r r i a g e  
w i l l  be a s  i n  c a s e  o f  d i v o r c e  by m u tu a l  c o n s e n t , i . e .  h a l f  s h a r  
i n  t h e  j o i n t l y  a c q u i r e d  p r o p e r t i e s ,  and  o n e - t h i r d  s h a r e  I n  o t h e r  
s p o u s e s  p a y i n  o r  i n h e r i t e d  l e t t e t p w a  ( 5 2 ) .X  JU.tf i iwr i i t p *i m m u  ■n<n» i . ■u
0 - 6 )  Ma S Nyun v .  Mg.Tok P y u (1 9 0 0 )  I I  U . B . R . ( 1 8 9 7 - 1 9 0 1 )  3 9 ;
ICin K in  G i v i  v .  Mg.Kan G y i , (1 9 0 2 )  IT U .B .R .  ( 1 9 0 2 - 3 )  
B u d d h i s t  L a w ,D iv o rc e  1$ Mi Myin  v .  Nga^Twe ( 1 9 0 6 ) ,  I I  
U .B .R .  (190*+~06) B u d d h i s t  Law9Divo .rce  19?
Mi S a i n g v . N g a  Yan G i n ^ C ^ l ^ )  2 U.B.*R.127.
(*+7) As i n  K in  K in  Gy.i.Vs c a s e  and  i n  Mi S a in g  * s c a s e  ( s u p r a ) .  
(*+8 ) As i t  seems i n  Ma S N yun‘.s c a s e  an d  i n  M i^SaingJls  casefeupss 
(1+9) See K in  K in  Gyi v .  MgMCan g y i , (1 9 0 2 )  Il"u.B.R7(1902-3) 
B u d d h i s t  .Law DTvorce 1.
(5 0 )  O.H.Mootham, Burmese B u d d h i s t  Law. *+6 .
( 5 1 )  (19 ll-6) R©n. K 5 f .  1 2 ^ .
( 5 2 )  T h i s  d e c i s i o n  was fo l lo w ed ,  i n s -
Po Han  v .  Ma T a l o k , ( 1 9 1 3 )  7 L . B . R . 7 9 ;
MgLSat v .  Mg.Nyi Bu, (1 9 2 1 )  ^  U . B . R . 6 8 ;
HITGyan v .  Mg. Su Via. ( 1 8 9 7 -1 9 0 1 )  2 U . B . R . 2 8 .
B u t  w here  c r u e l t y  i s  a g g r a v a t e d  by t h e  f a c t  t h a t  i n s t e a d  o 
b e i n g  r e p e n t a n t ,  t h e  g u i l t y  p a r t y  i s  d e s i r o u s  o f  d i v o r c e  o r  by 
t h e  f a c t -  t h a t  i t  i s  committed* w i t h  i n t e n t  t o  make t h e  o t h e r  
p a r t y  s e e k  a d i v o r c e ,  o r  by o t h e r  f a c t s  s u c h  a s  f r e q u e n t  
r e p e t i t i o n  o f  a c t s  o f  c r u e l t y  o r  g r e v i o u s  h u r t  w i t h i n  t h e  
m ean ing  o f  s e c t i o n  320 o f  P e n a l  C ode ,  t h e  p a r t y  g u i l t y  o f  s u c h  
c r u e l t y  w i l l  be d e p r i v e d  o f  h i s  o r  h e r  s h a r e  o f  t h e  j o i n t  
p r o p e r t y  on  d i v o r c e  (53 )*
( I I I )  P e s e r t i o n ,
The r u l e  o f  p a r t i t i o n  on t h e  d i s s o l u t i o n  o f  m a r r i a g e  on  
g ro u n d  o f  d e s e r t i o n  i s  s t i l l  o b s c u r e .  I t  c a n ,  h o w e v e r ,  be s a i d  
w i t h  c e r t a i n t y  t h a t ,  c o n t r a r y  t o  t h e  v ie w  f o r m e r l y  h e l d ,  a  w i f e  
who d e s e r t s  h e r  h u s b a n d  d o e s  n o t  t h e r e b y  f o r f e i t  h e r  e n t i r e  
i n t e r e s t  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  (5*+).
The C h i e f  C o u r t  o f  Lower Burma i n  Ma T h e t  v* Ma San  On (55! 
h ad  h e l d  t h a t ,  w here  d i v o r c e  had  b e e n  b r o u g h t  a b o u t  by t h e  w i f e 5 
d e s e r t i o n ,  she  l o s t  a l l  c l a i m  t o  t h e  j o i n t  e s t a t e ,  and  t h e  H ig h  
C o u r t  s u b s e q u e n t l y  a p p l i e d  a s i m i l a r  r u l e  i n  t h e  c a s e  w here  t h e  
d e s e r t i o n  wgs by t h e  h u s b a n d  and  e x t e n d e d  I t  t o  f o r f e i t u r e  o f  
t h e  f o r m e r 1s e n t i r e  i n t e r e s t -  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e (56]
^  U. Pe v ,  U Maung Maung ICha ( 5 7 ) ?  t h e i r  L o r d h s i p s  o f  t h e
P r i v y  C o u n c i l  h e l d  t h a t  a w i f e  by m e r e ly  d e s e r t i n g  h e r  h u s b a n d  
d o e s  n o t  commit a f a u l t  c a u s i n g  h e r  t o  f o r f e i t  h e r  I n t e r e s t  i n  
s u c h  p r o p e r t y .
I n  Maung Po Nyun v .  Ma Saw T i n  ( 5 8 ) ,  t h e i r  L o r d s h i p s  o f  th e
P r i v y  C o u n c i l  r e f u s e d  t o  a c c e p t  t h e  g e n e r a l  p r o p o s i t i o n  t h a t  a
h u s b a n d  who d e s e r t e d  h i s  w i f e  f o r f e i t e d  h i s  w ho le  i n t e r e s t  i n  
t h e  p r o p e r t y  o f  t h e  m a r r i a g e .  S i r  L a n c e l o t  S a n d e r s o n  who d e l i ­
v e r e d  t h e  ju d g e m e n t  o f  t h e  B o a rd  saidL i n t e r - a l i a s "As a l r e a d y  
m e n t i o n e d ,  t h e  D ham m atha ts  do n o t  c o n t a i n  any  t e x t  w h ich  provide; 
t h a t  i f  t h e  h u s b a n d  d e s e r t s  h i s  w i f e ,  o r  one o f  h i s  w i v e s ,  s h e  
i s  e n t i t l e d  t o  t h e  w ho le  o f  h e r  h u s b a n d ' s  I n t e r e s t  i n  t h e  
p r o p e r t y . . .  I f  i t  h ad  b e e n  t h e  la w  t h a t  t h e  h u s b a n d  w ould  
f o r f e i t  a l l  h i s  i n t e r e s t  i n  t h e  p r o p e r t y ,  j o i n t  o r  s e p a r a t e ,  I f
he  d e s e r t e d  h i s  w i f e ,  o r  one o f  h i s  w i v e s ,  f o r  t h r e e  y e a r s  and
l e f t  h e r  w i t h o u t  m a i n t e n a n c e ,  i t  i s  a l m o s t  i n c o n c e i v a b l e  t h a t  
t h e r e  w o u ld  n o t  h a v e  b e e n  f o u n d  i n  t h e  D ham m atha ts  a  s t a t e m e n t  
o f  t h e  l a w  t o  t h a t  e f f e c t 1*. The B o a r d ,  h o w e v e r ,  c o n f i r m e d  t h e
d e c r e e  o f  t h e  R angoon High  C o u r t  g i v i n g  t h e  d e s e r t e d  w i f e  a
o n e - t h i r d  s h a r e  i n  w h a t  a p p e a r s  t o  be l e t t e t p w a o f  t h e  m a r r i a g e  
on g r o u n d s  o f  e q u i t y ,  j u s t i c e  and good c o n s i e n c e " .
I n  Ma Dun Mai v .  Maung San  Tu n  ( 5 9 ) ?  D u n k le y  J . ,  h e l d  t h a t
( 5 7 )  ( 1 9 3 2 )  10 Rgn. 26l  ( P . O . ) .
( 5 8 ) ( 1 9 2 ? )  5 Rgn.  8 m .  (p. c O .  .
( 5 9 )  (1 9 3 8 )  R an .  2 2 9 .
a w i f e  who i s  g u i l t y  o f  d e s e r t i o n  d o e s  n o t  i n c u r  t h e  p e n a l t y  o f  
f o r f e i t u r e  o f  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  and  t h a t  t h e  
p a r t i t i o n  i n  s u c h  a c a s e  m ust  be made i n  a c c o r d a n c e  w i t h  J u s t i c e  
e q u i t y  an d  good c o n s c i e n c e .  H is  L o r d s h i p  t h e n  d i v i d e d  t h e  
h n a p a s o n  p r o p e r t y  i n  e q u a l  s h a r e s  b e t w e e n  t h e  d e s e r t i n g  w i f e  an< 
t h e  s o l e  h e i r  o f  h e r  d e c e a s e d  h u s b a n d  a s  i f  t h e r e  h a d  b e e n  a 
d i v o r c e  by m u tu a l  c o n s e n t .  I t  would  a p p e a r ,  t h e r e f o r e ,  t h a t : -
( 1 )  d e s e r t i o n ,  w h e th e r  by t h e  h u s b a n d  o r  t h e  w i f e  w i l l  n o t  
I n s o  f a c t o  e n t a i l  f o r f e i t u r e  o f  t h e  g u i l t y  p a r t y ’ s e n t i r e  
i n t e r e s t  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e .
( 2 )  p a r t i t i o n  on  d i v o r c e  on  t h e  g ro u n d  o f  d e s e r t i o n  w i l l  be  i n  
a c c o r d a n c e  w i t h  J u s t i c e ,  e q u i t y  and  good c o n s c i e n c e .  The r u l e  
o f  p a r t i t i o n  -  w h ic h  i n  s u c h  c i r c u m s t a n c e s  i s  p r im a  f a c i e
™ n a B B M M i a t u n
a p p l i c a b l e  i s ,  i t  i s . s u b m i t t e d , t h a t  g o v e r n i n g  p a r t i t i o n  u p o n  
a  d i v o r c e  by m u tu a l  c o n s e n t .
( 3 )  c o n s i d e r a t i o n  i n  e a c h  c a s e  must  be g i v e n  t o  t h e s p a r t i c u l a r  
f a c t s  b e f o r e  t h e  C o u r t ,  s u c h  a s  t h e  c i r c u m s t a n c e s  i n  w h ic h  t h e  
m a r r i a g e  was c o n t r a c t e d ,  t h e  n a t u r e  o f  t h e  d e s e r t i o n  and  t h e  
l i k e  ( 6 0 ) .
I f  &) . s e p e r a t i o n  e n s u e s  owing t o  t h e  h u s b a n d ’ s d e s e r t i o n  he 
he h a s  t h r e e  y e a r s  f r o m  t h e  d a t e  o f  d e s e r t i o n  t o  sue  f o r  a 
d i v o r c e  and  may p r o v e  t h e  fac tu t fm  o f  a d u l t l y ;  i f  t h e  w i f e  h a s  
d e s e r t e d  h e r  h u s b a n d  he h a s  b u t  one y e a r  t o  s u e .  A f t e r  t h e
( 6 0 )  Mg Po Nyun v .  Ma Saw T i n ,  ( 1 9 2 7 ) 5  H a n . 8^1 a t  861 ( P . C . ) .
l a p s e  o f  t h e  p e r i o d  w h ic h  d i s s o l v e s  t h e  m a r r i a g e  t i e  t h e  h u s b a n d
su
c a n  no l o n g e r  a v e r  and p ro v e  a d u l t j r y  t o  s u p p o r t  a c l a i m  t o  t h e  
e n t i r e  p r o p e r t y  o f  t h e  m a r r i a g e  i n  any  s u i t  b r o u g h t  by him* To 
h o l d  o t h e r w i s e  w ou ld  be t o  p e r m i t  t h e  d i s p u t e d  q u e s t i o n  o f  t h e
ii
w i f e ' s  a d u l t j r y  t o  be exam ined  i n t o  many y e a r s  ( 6 1 )  a f t e r  t h e  
m a r r i a g e  had  b e e n  d i s s o l v e d *  T h u s ,  w here  a  m a r r i a g e  h a s  b e e n  
d i s s o l v e d  a s  a c o n s e q u e n c e  o f  a w i f e  d e s e r t i n g  h e r  h u s b a n d ,  t h e  
p r o p e r t y  o f  t h e  m a r r i a g e  w i l l  be p a r t i t i o n e d  on  t h a t  b a s i s  5 and 
t h e  f a c t  t h a t  t h e  w i f e  may a l s o  hav e  c o m m i t t e d  a d u l t j r y  i s  
i m m a t e r i a l  ( 6 2 ) .
6 . P a r t i t i o n  when t h e r e  a r e  two W i v e s .
The D ham m atha ts  do n o t  l a y  down any  r u l e  f o r  p a r t i t i o n  on  
t h e  d i v o r c e  o f  t h e  h u s b a n d  by one o f  two o r  more w iv e s  o f  e q u a l  
s t a t u s .  I t  i s ,  t h e r e f o r e ,  n e c e s s a r y  t o  a p p l y  t o  s u c h  a  c a s e ,  
t h e  p r i n c i p l e s  o f  f e a j u s t i c e ,  e q u i t y  and  good c o n s c i e n c e ,  h a v i n g  
r e g a r d ,  a l s o ,  t o  t h e  g e n e r a l  r u l e s  o f  Burmese B u d d h i s t  Law so 
f a r  a s  t h e s e  r u l e s  c a n  be a p p l i e d  ( 6 3 ) .  I f  a  Burmese B u d d h i s t  
h a v i n g  a w i f e  a l r e a d y ,  t a k e s  a  s e c o n d  w i f e ,  t h e  r e s p e c t i v e  shales 
o f  t h e  p a r t i e s ,  on  d i v o r c e  by m u tu a l  c o n s e n t ,  i n  t h e  v a r i o u s  
p r o p e r t i e s  seem t o  be a s  f o l l o w s r -
( l )  I n  p r o p e r t y ,  b r o u g h t  by t h e  h u s b a n d  t o  t h e  f i r s t  m a r r i a g e ,  
t h e  h u s b a n d  t a k e s  f o u r - n i n t h s , t h e  f i r s t  w i f e  t h r e e - n i n t h s ,  and
( 6 1 )  ILSJj i  Ma Ma L ay ,  ( 1 9 ^ 1 )  B^n. f e B . l 1*.
( 6 2 )  U S i n  v .  Ma Ma Lay* (19*+1) Rgn. f a B . l b - ;
Ma Dun^Mai v .  ¥g_,3an ? u n ,  (1 9 3 8 )  B a n k . 229*
( 6 3 )  MELsJPo J X a a  v .  Ma Saw T i n , ( 1 9 2 ? )  3 R a n . l 6 o .
t h e  s e c o n d  w i f e  t w o - n i n t h s .
( 3 )  i n  t h e  j o i n t l y  a c q u i r e d  p r o p e r t y  o f  t h e  f i r s t  m a r r i a g e ,  t h e  
h u s b a n d  t a k e s  t w o - s i x t h s ,  t h e  f i r s t  w i f e  t h r e e - s i x t h s  and  t h e  
s e c o n d  w i f e  o n e - s i x t h  (6*+).
(b-) i n  t h e  p r o p e r t y  i n h e r i t e d  by t h e  h u s b a n d  a f t e r  t h e  s e c o n d
fakes
m a r r i a g e ,  t h e  h u s b a n d ^ t w o - t h i r d s  and  t h e  w iv e s  o n e - s i x t h  e a c h  
( 6 5 ) ,  ( a s  t h e  h u s b a n d  w ou ld  be t h e  n i s s a y a  and  t h e  w iv e s  w ould  
be n l s s i t a ) .
( 5 )  i n  t h e  j o i n t l y  a c q u i r e d  p r o p e r t y  o f  t h e  s e c o n d  m a r r i a g e ,  th< 
h u s b a n d  t a k e s  o n e - h a I f  and  t h e  w iv e s  o n e - q u a r t e r  e a c h  ( 6 6 ) .
On t h e  q u e s t i o n  o f  t h e  i n t e r e s t s  o f  t h e  h u s b a n d  and  t h e  
w iv e s  I n  t h e  j o i n t  p r o p e r t y  t h e r e  i s  a c o n f l i c t  b e tw e e n  Po 
N yun1 s, c a s e  ( 6 7 ).. and  the. F u l l  Bench  d e c i s i o n  i n  C ,T * P. V.Che t t y  
F i r m  v .  M a u n g T h a  I l l a i n g  ( 6 8 ) .  T h i s  was d e c i d e d  a few  weeks 
a f t e r  Po N y u n 1s c a s e ,  b u t  a s  i t  was n o t  b r o u g h t  t o  t h e  n o t i c e '  
o f  t h e  F u l l  B e n c h ,  i t  was n o t  c o n s i d e r e d .  The c o n f l i c t  b e tw e e n  
t h e  two c a s e s  I s  t h a t  i n  Po N y u n 's  c a s e  ( 6 9 ) ,  t h e  Bench gave  
e a c h  w i f e  I n d i v i d u a l l y  a s h a r e  a s  i f  she  h ad  b e e n  t h e  s o l e  w i f e  
T h u s ,  i n  t h e  c a s e  o f  p r o p e r t y  a c q u i r e d  d u r i n g  e a c h  m a r r i a g e ,  t b  
a p p l i c a t i o n  o f  t h i s  p r i n c i p l e  w ould  g i v e  a o n e - t h i r d  i n t e r e s t
( 6 b )  Pig. Po Nyun v ♦ Ma Saw T i n , ( 1 9 2 5 )  3 R an .  16 0 .
(6 5 )  C • T * pTv  . Che t t y  F i r m  v .  M g T h a  .HI a i n g , (192  5) 3 R a n . 3 2 & ( F . B . )
( 6 6 )  Ma K in  v .  Mg.Po S e l n , ( 1 9 2 7 )  6 R a n . l ;
S . P . L . S . C h e t t y a r  F i r m  v .  Ma Pu<(1 9 3 6 )  1*+. R a n . 697-
( 6 7 ) Mg.Po Myu n  v .  Ma S aw T i n .  (192-5) 3 R an .  1 6 0 .
( 6 8 )  (1 9 2 5 )  3 R an .  322." T f . b T ) .
(6 9 ) (1925) 3 Ran. 160.
c a s e  ( 7 0 ^ ,  t h e  F u l l  Bench  a d o p t e d  a d i f f e r e n t  p r i n c i p l e ,  g i v i n g  
t h e  two w iv e s  c o l l e c t i v e l y  t h e  s h a r e  t h a t  a s o l e  w i f e  w o u M ohave  
h a d .  On t h i s  B a s i s  t h e  h u s b a n d ’ s i n t e r e s t  w ou ld  be o n e - h a l f  and 
t h a t  o f  e a c h  o f  t h e  two w iv e s  o n e - q u a r t e r .  The q u e s t i o n ,  t h e r e ­
f o r e ,  i n  Ma K in  v .  Maung Po B e i n ,  ( 7 1 ) ,  was w h ic h  o f  t h e  two 
m e th o d s  i s  t h e  more e q u i t a b l e .  As t h e  F u l l  Bench  d e c i s i o n  i n  
C V I . P . V . C h e t t y 1s c a s e  ( s u p r a )  was b i n d i n g  on  t h e  B e n c h ,  and  a s  
t h e  Bench  was o f  o p i n i o n  t h a t  t h e  p r i n c i p l e  a d o p t e d  was n o t  
w ro n g ,  t h e  F u l l  B ench  d e c i s i o n  was f o l l o w e d  i n  Ma K in  v .  Mg. Po 
S e i n  ( 7 2 ) .  I n  S . P . L . ^Uhe.tfky  ar, F v * Ma Pu ( 7 3 ) ?  D unk ley  J . , 
f o l l o w e d . t h e  F u l l  B ench  d e c i s i o n  i s  Q . T . P . V . C h e t t y a r 1s c a s e  and  
h e l d  t h a t  i n  o r d i n a r y  l e t t e t p w a  o f  a s e c o n d  m a r r i a g e ,  t h e
h u s b a n d  t a k e s  o n e - h a l f  and  t h e  w iv e s  t a k e  o n e - q u a r t e r  e a c h .
Upon a d i v o r c e  by m u t u a l - c o n s e n t , t h e  p a r t i e s  s h o u l d  
d i s c h a r g e  t h e i r  j o i n t - d e b t s  i n  p r o p o r t i o n  t o  t h e i r  r e s p e c t i v e  
s h a r e s  i n  t h e  p r o p e r t y  o f  m a r r i a g e  (7*+)* Where t h e  d i v o r c e  i s  
due f o  a  f a u l t ,  a l l  j o i n t  d e b t s  m ust  be p a i d  by t h e  c u l p r i t  (7 5
7 .  P a r t i t i o n  how a f f e c t e d .
A v a l i d  p a r t i t i o n  o f  p r o p e r t i e s  c a n  be e f f e c t e d  o r a l l y  \ ' '■
( 7 0 )  ( 1 9 2 ? )  3 R an .  322 ( F . B . ) .
( 7 1 )  ( I 9 2 7 ) 6 Ran .  1 .
( 7 2 )  (1 9 2 7 )  6 Ran .  1 .
( 7 3 )  ( 1 9 3 6 )  1$  R an .  6 9 7-
( 7>+) M anugye,  Book X I I ,  s e c t i o n  3 .
( 7 5 )  U May Oung, "L e a d in g  c a s e s  on  B u d d h i s t  Law", 8 7 .
538.
( 7 6 5 ,  ■but ' . i f  a d e e d  o f  p a r t i t i o n  be draw n up a t  a l l ,  i t  m us t  be 
d r i ly  s tam ped ,  a n d ,  w here  i t  c o n c e r n s  immovable p r o p e r t y  w o r t h  
K y a t s  100 o r  u p w a r d s , * i t  m us t  a l s o  be r e g i s t e r e d  (77)*
When p a r t i t i o n  i s  s o u g h t  on t h e  d i v o r c e  o f  a po lygam ous  
h u s b a n d  f ro m  one o f  h i s  w i v e s ,  i t  i s  n e c e s s a r y  t o  e s t a b l i s h  
t h a t  t h e  p a r t i c u l a r  w i f e  i s  o f  s u p e r i o r  s t a t u s .  The i n t e r e s t s  
o f  t h e  w i f e  and  t h e  h u sb a n d  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  d e t ­
e r m in e  t h e  s h a r e  on a d i v o r c e  by m u tu a l  c o n s e n t  and  a l s o  w here  
t h o u g h  h o t  by c o n s e n t ,  t h e  p a r t i t i o n  i s  on t h e  b a s i s  o f  a 
d i v o r c e  by m u tu a l  c o n s e n t .  ( 7 3 ) .  F o r f e i t u r e  e n f o r c e d  a g a i n s t  
t h e  w i f e  d o e s  n o t  p r e s e n t  any  d i f f i c u l t y ,  h e r  i n t e r e s t s  g o in g  
t o  s w e l l  t h e  h u s b a n d ' s  s h a r e  ( 79)5  b u t  w here  t h e  h s u b a n d ' s  - 
f a u l t  j u s t i f y  f o r f e i t u r e ,  i t  h a s  b e e n  h e l d  i n  Ma Ki n  v .  Maung 
Po S e i n  ( 8 0 )  t h a t  j u s t i c e  t o  t h e  o t h e r  w i f e  r e q u i r e s  t h a t  h e r  
c o n t i n g e n t  i n t e r e s t  i n  t h e  h u s b a n d ' s  s h a r e  s h o u l d  be l e f t  
i n t a c t  and  t h a t  t h e  w i f e  d i v o r c i n g  t h e  h u s b a n d  s h o u l d  n o t  
o b t a i n  more t h a n  she  w ould  o b t a i n  on t h e  d e a t h  o f  t h e  h u s b a n d .
( 7 6 )  P . K . A . C . T . C h o k a l i ngham^ v ^ Mg.Yaung: N i .  ( 1 9 1 2 )6  L . B . R . I 7O5 
Mg. Hmwe v . Ma Lun A ung ,*-!■ , L . T . 186 5
Ma S e in  Nyun v . Mg.U .(191?) 25 I . C .  -^885 
Mg.Po Lun v . Ma E Mai,I- ( 1 9 2 2 ) 1 B .L .J . I I I ;»i.iiu»liB iw iw i | wwiiiip r i w i . . i n .tiw n ii ■ t.TW nnminnnwn i^  up iwihu 11.in. J  /
Mg. Po K in  v .  Mg. Shwe B y a « (1 9 2 3 )  1 R a n .h O J .
( 7 7 )  Mg .Shwe Bwin v .  Ma SonT ( l 8 9 2 ) S * 1 .6 9 5 .
M u l l a ' s  R e g i s t r a t i o n  A ct  37*
( 7 8 )  U S  Maung, «BuTm eii"BS5dhist Law, 1 0 8 " .
( 7 9 )  U S  Maung, B urm ese Bu d d h i s t  Law, 1 0 8 .
( 8 0 )  (1 9 2 7 )  6 Ran .  1 .  ~
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(8) E ffec t o f Divorce on Children,
(1) Custody of the ch ildren  on D ivorce,
The rule governing custody of ch ildren  upon divorce by 
mutual consent i s  contained in  sec tio n s  254 and 257 of the Kinwun 
M ingyi's D igest, Volume I I  and sec tio n  3 o f Book XII o f Manugye. 
In the days, when the te x t s  referred  to  were w ritten ,1 the ch ildrer  
were regarded more or le s s  as c h a tte ls  and the Dhammathats 
recognised the absolute right o f the parents to  s e l l  or dispose  
of them* But the sentim ents o f modern Burmese Buddhists are 
e n t ir e ly  d iffe r e n t;  slavery  has been abolished  and ch ildren  can 
no longer be sold  to  others* N evertheless, the ancient rule  
that upon d ivorce, the ch ild ren  o f the marriage are bound by 
the arrangements made by th e ir  parents, who have an unfettered  
d isc r e tio n  to  decide w ith  which o f  them the ch ildren  sh a ll l iv e  
s t i l l  holds good^83- ) . The general ru le i s  that the mother 
takes the g ir l  ch ildren  and the fa th er  the boys, but the matter 
i s  purely one of arrangement at the time o f the d i v o r c e #
H a r tn o ll,J ., said^83) ,  11 As has been pointed out in  various 
cases, parents have a r igh t o f control over th e ir  ch ildren , and 
in  the case o f a divorce a p o s it io n  very analogous to  that o f 
adoption a r is e s .  In adoption parents g ive away th e ir  ch ildren  
to  others and u n less f i l i a l  r e la tio n s  are resumed the ch ildren  
so g iven  away lo se  a l l  r ig h ts  of inheritance from th e ir  natural
(81) Ma Tin U v T 5a Ma^TlI^ni r92^5^R^7359 ™ ‘
(82) Ma. d h i't May v • Ma Saw sh in , (1954)13 Ran.156;
IgTBa^BHn v . MgVFdTfEITn[1928)6 Ran*510;
Ma Trn TTvT Ma Ma TEan'™(1927) ‘5 Ran.359, ‘
(83) METYrVT Ma Sale’,! I F lf f )6 L.B»R*I6V a*dI6S?.
■ ■ 5!!-c.
p aren ts. In the ease of young ch ildren  th e ir  wishes are not
con su lted . I t  i s  the w ill  of the natural, parents and those who
adopt them which decides the m atter. S im ilar ly  in  a case o f
divorce when the ch ildren  are of tender years I t  i s  the w ill  o f
the parents which decides the d isp o s itio n  o f  the ch ildren , and I
think that i t  must be held  s im ila r ly  that the ch ildren  lo se  the
righ t to  Inherit the property o f the parent who has not adopted
them unless f i l i a l  r e la tio n s  are resumed,11
(2) The Child of a divorced w ife must m aintain f i l i a l  
R elations to  In h erit Father's te sta te . ‘ "
The ch ildren  w hile minors are bound by the choice o f th e ir
parents in  respect o f th e ir  custody, but i f  they are brought up
by the mother, as i s  u su a lly  the case, they can,re jo in  the
fa th e r 's  fam ily  when they a tta in  years o f d i s c r e t l o n ( 8 4 )  # A t
the time of divorce and p a r t it io n  o f property i t  i s  the w il l  o f
the parents which decides which ch ild  sh a ll in h er it  from whom in
fu tu r e (8 5 ), BUt a fte r  the d ivorce, on the attainment o f the
age o f d isc r e t io n , i t  i s  the conduct o f the c h ild  which determine
whether i£  sh a ll in h er it  the e sta te  o f the parent i t  has not
fo ilow ed (8 6 ),
The general p r in c ip le  o f Burmese Buddhist Law i s  that upon
divorce, the fam ily  i s  s p l i t  in to  two branches and the ch ild  who
belongs to  one branch does not Inherit from the oth er. Hence,
a ch ild  that fo llo w s the fa th er  does not in h er it  from I t ' s  mother 
  ..............    ................................................................................ a i r ........ ... ^
(84) Mi San Mra Ehi v . Mi Than Da U, (1902)1 L.B,R,16lXl6V:|
(85) Ma' Y1 v ,TIa' &a le , (19121^'EYiJjR, 16*7,
(86) Mg, fea Kyu v ,  Ma Zan Byu, (1896) P .J ,2 9 9 .
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unless i t  has maintained f i l i a l  re la tio n sh ip  with the l a t t e r (87)• 
When a couple d ivorce, th e ir  re la tio n sh ip  to  each other  
ceases, but th e ir  ch ildren  are not thereby deprived of th e ir  
right to in h er it  the e s ta te  o f th e ir  parents, A c h ild  who 
fo llow s one divorced parent i s  not e n t ir e ly  excluded from 
in h er itin g  to  the e s ta te  of the other parent (88)• No doubt 
in  Mi San MraTs case (89) i t  was ruled that ch ildren  of separate! 
parents are included among those children who cannot in h e r it ,
But that d ec is io n  was based on a wrong tran sla tion *  Dr* 
Richardson tra n sla ted  the passage at the end of Book X of 
Manugye as, "these s ix  children  sh a ll not in h er it  for  reasons 
already laid down, a lso  children fo r  whom f in e  or compensation 
has been paid, and children  of parents who have separated, 11 
But the passage r e a lly  means "reference has already been made 
to  the ch ildren  fo r  whom fin e  or compensation has been paid and 
a lso  to  ch ild ren  who have separated; " as a matter of fa c t the 
children  of divorced parents are not included among the ch ildren  
not e n t it le d  to in h er it  in  Manugye (90) ,
The ch ild  of a divorced couple lo se s  a l l  claims to  in h er it  
the e s ta te  of the parent deserted by him or her just as an 
adopted, ch ild  lo s e s  a l l  claims to  i t s  natural p arentsf e s ta te .
As an adopted ch ild , by abandoning the adoptive fam ily, may
(87) Mi Thaik v r Mi Tu, (1885)S* J.1847 ^ -
Ma T i n  V v* Ma Ma Than, (1927) 5 Ran.359,
(88) S*C.Lahiri, Burmese Buddhist Daw,104;
XT Tha Gywe, 0 o nfl-i et. of'"Xu t ho rifcy, volum e 11,119.
(89) (1902) 1 * L . B . R ' . 1 ' 6 1 >
(90) U Tha Gywe, C onflict of Authority,volume 11,119. 
see a lso  Ma Tin XT v.yMa Than,(1927)5 Ran.359.
rv ic l
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re-en ter  the natural fam ily  and become a member o f the same 
provided he i s  acknowledged as a ch ild  by the natural parents, 
so a ch ild  of divorced couple may in h er it  the e s ta te  o f the 
parent i t  had not follow ed by reviv ing f i l i a l  r e la t io n s  w ith  
such parent. Although under Buddhist Law a c h ild  of a divorced  
couple i s  e n t it le d  to  in h e r it , yet i t  i s  a s e t t le d  ru le that the 
ch ild  in h e r its  from the parent with whom he or she lives^and not 
from the other parent who has married again and has ch ildren  of 
the second marriage, un less f i l i a l  r e la t io n s  are e s ta b lish e d (9 1 )• 
Where a ch ild  by agreement or acquiescence o f the parents at the 
time o f th e ir  divorce i s  a llo te d  to  one or other of the 
separating p a r tie s , the ch ild  must be regarded in  law as having 
severed f i l i a l  r e la tio n s  w ith the other; and where that ch ild  
se ts  up a subsequent claim to  the e s ta te  o f the parent who 
abandoned the c h ild  to  the care of the other at the time of 
divorce, the ch ild  must prove that f i l i a l  r e la t io n s  have been 
resumed(9 2 ).
The mere fa c t that the ch ild  follow ed one parent a fte r  
divorce and p a r tit io n  does not debar him or her from in h er itin g  
the e s ta te  of the other p a ren t.(93) The mere fa c t  that a 
ch ild  did not l iv e  w ith e ith e r  o f her parents a fte r  th e ir  divorce  
would not d is e n t i t le  him or her from in h er itin g  to  the fa th er
in  a case where the ch ild  liv e d  with the maternal grandmother,
(91) Ma Paw v , 'Ma Mori, (1968)4 L .ES.R.27&.
(92) Mg :gaT hw ln~ v r if e  * Po H tl, (1928) 6 Rah.510.
(93) Mg.Ba Kyu v . Ma Zan3jyu, (1896)P«J*S99.
o cca sio n a lly  v is i t e d  the fa th er , received  small presents from 
him, and was desirous of l iv in g  with him^9^ ) , A fter divorce 
between parents when a ch ild  fo llow s one parent, he or she i s  
not e n t it le d  to  in h er it  the e sta te  of the other parent w ith whom 
he or she has not received  or continued f i l i a l  r e la t io n s ^ 5) .
As pointed out by U Tha Gywe, a divorce of the parents does 
not per se ex tin gu ish  the r ig h ts  o f inheritance o f th e ir  
ch ild ren . I t  i s  a question  o f continuance or discontinuance 
of f i l i a l  r e la t io n s  a fte r  the divorce which i s  the deciding  
fa c to r  in  a l l  such c a se s (9 6 ).
The general ru le  which allow s the c h ild  of a divorced  
couple to  Inherit only from the parent w ith whom he or she l iv e s  
and not from the other i s  not confined to  cases where one or 
other o f the parents remarries and has ch ildren  by the new 
spouse, but ap p lies w ith equal force to  a case where the fa th er  
without remarrying l iv e s  the rest of h is  l i f e  w ith a ch ild  by 
an e a r l ie r  marriage (97) #
The fa c t  th at a person was a mere c h ild  when h is  fa th er  
died and consequently had no opportunity o f ex erc is in g  any 
option o f  renewing f i l i a l  re la tio n sh ip  w ith him i s  no reason fo r
(94) Ma (fin v ,  Ma Ma Than, (19&7)5 Ran,359,
(95) BT EEHE v , BTTuTIISBSr 3 , J»184;
iia Shwe Ge v* Nga Lan, (1884)S, J,296;
la 'T o  n V T lfe . P o 6H«h7‘a4) tlU • B. R, (1897-19 01) 116;
IT "San Mra“"Rhr V." 'IT Than Da U, (1902)1 tUS.R. 461?
Ba'BT v /  M aT ale, (ig iB T T T ^ H ^ ievj
Mi' “Saw My in  v /'Mi , Shwe Thinj/vl!2u.B,-R, (1910-13)125:
HI' W FuTfa v ,  MrTJnin'^iTrQlS) V B.L,T.83;
Ma ToTTvTTa GhDTT TTOITTS U,B,R,23.
(96) TT'f Ka~GyweTT o n ? ! le t  o f  Authority, 125,
(97) Ma Hla Kin vV'Tte.OBfc fro, jlV&BTs B.L.TJfcQgl 110,
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departing from the general ru le that the c h ild  of a divorced  
couple in h e r its  the property of the parent i t  fo llow s (9 8 ),
The rule excluding the ch ild  of a divorced w ife who has liv e d  
with h is  mother and has not maintained f i l i a l  r e la tio n s  with  
h is  fa th er , does not extend to  the case where the ch ild  was 
born a fte r  the divorce, and the fa th er  l e f t  no other w ife or 
l in e a l  descendant but liv e d  with h is  co -h eirj in  such a case 
the ch ild  i s  e n t it le d  to  one h a lf  o f the property(99).
(3) What i s  meant by Renewal or Continuance o f  
F i l ia l  Relat ionship  *
Resumption o f  f i l i a l  r e la tio n s  means the taking back of 
the ch ild  in to  the fam ily  o f the parent w ith whom he or she 
ceased to  l i v e ,  a fte r  the d ivorce, coupled w ith the in ten tio n  
that the ch ild  sh a ll be one o f the h e irs  o f such parent* The 
d ec is iv e  fa c to r  i s  the in ten tio n  o f the parent, and acts  o f the 
ch ild , such as v is i t in g  the parent, are only o f  a ssista n ce  in  
deciding whether f i l i a l  r e la t io n s ,have been assumed to  the 
extent to  which they throw lig h t  on the in ten tio n  of ;bhe 
parent (1-0.0) #
Thus, mere l iv in g  next-door to  the separated parents* 
house(101)^mer© v is i t in g  Of the separated parent by a ch ild  who 
l iv e d  not fa r  from such parents* house(10®)., receiv in g  maintenanc
■ —M m m nTi« ■ ■ ■ ilC jiw iiH iiiill i ■  i Wwn n H'lii O i tm  » i IW  i ■ I I ■ III >imiiM 1^* 11 *mh1  I H»M ^  m<fti Ml n ^ l w a n n ^ w i  11^ n l^ i r>*ii |Tnr^it»nT^ *--
(98) Ma E Me v . Mg'.Po Mya,' (1905)11 p .Ii.R .316. '
(99) Mi"~Wo""v. MlTjreTH^Eha, (1906)11 U .B .R .(1904-6) Buddhist
Law, Inheritance.1J>.
(100) O.H.Mootham, Burmese Buddhist Law,9 , ’ '
see a lso  Ma Sein Myo v . Ma Kywe,(1893)11 U .B .R .(1892-6)159;
, Ma Chit MSy" Ma'"55W ShTHrtJ954) 13 Ran.166,.
(101) Ma Pon v . Mg.Po“ch an ,(1899)11 U .B .R .(1897-1901)116.
(102) Ma Sein Kyo v . Ma Kywe,(1893)11 U .B .R .(1892-6)159.
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money and co st o f education from the separated parent(103)t
o cca sio n a lly  v is i t in g  the separated parent and o ffer in g  him 
f r u it s  and ea tab les but never spending a night in  such parents* 
house(104)  ^ paying v i s i t s  to  a separated parent and receiv in g  
presents from h im ^ 0^), v is i t in g  the separated parent who liv e d  
next-door and o ften  sleep ing  with him or making tea  fo r  him or 
lig h tin g  h is  c igars or performing such other l ig h t  w ork^0^), 
are not considered s u ff ic ie n t  to  e s ta b lish  continuance or 
renewal o f f i l i a l  re la tio n s*  The mere fa c t  that a ch ild  i s  
on a ffe c tio n a te  terms with h is  fa th er  i s  not s u f f ic ie n t  to  
e s ta b lish  the contention  that the fam ily t i e  g iv in g  i t  a 
continued r igh t o f inheritance in  the fa th e r 's  e s ta te  was kept 
unbroken a fte r  the divorce o f the m other^ 07) # $0 m aintain
f i l i a l  r e la t io n s  something more than what has been mentioned 
above is  required ,
Burgess, J.C . ,  s a id U 08) ,  "The mere v is i t in g  of her fa th er  
by the p la in t i f f  would not be enough to  e s ta b lish  the continuance 
of the f i l i a l  r e la t io n s  of an h e ir . There would be no reason  
why a l l  natural a ffe c t io n  should be extinguished  between parent 
and ch ild  because there had been a separation  of the parents, 
but that i s  a d ifferen t matter from the maintenance of the 
fam ily bond co n stitu tin g  the t i t l e  to  i n h e r i t , , . . . *
TTOBTT a - s a ^ m  ---------------
(104) Ml""Ah 3Pu‘ tea vT Mi Hnln £ i ,  (1915) 7 B*L*T*85*
(105) Ma Tok vV'M'a Ghlt, %ISXYTS’ h , B. R. 23 *. .
(106) EaU Ia E in " m S T C h it Po, (1909)3 B.L.T.KDO
(107) la'^HIa’TtTn v . Mg.CETt^To, (1909)3 B.L.T.KD*
(108) SrTMa BeTn IS^ o’^ S O S f w ,(1 8 9 3 ), 11 U.B,R.159> a lso
quo '^e'd IH"la  C h it¥ a y  v7 Ma Saw Shin, (1934)13 Ran.166
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Now, i t  appears to  be c le a r ly  a p r in c ip le  of Buddhist Law 
that the ch ild  who i s  to  in h er it must aid and cherish  the parent, 
and l iv e  with him or under such circum stances as to  show that 
f i l i a l  duty i s  discharged according to  h is  wishes and that the 
fam ily t i e  i s  kept unbroken. In a country where testamentary  
r ig h ts  have not been gen era lly  recognised and where the same man 
or woman freq u en tly  forms or d isso lv es  more than one matrimonial 
union, i t  i s  a necessary consequence that the continuance o f the 
fam ily r e la t io n  intended to  give a right o f inheritance should 
be m anifested by outward and v is ib le  symptoms s u ff ic ie n t  to  
leave no reasonable doubt of the true p o s it io n  of affa irs*1.
The ch ild  should prove that although he or she liv e d  separately  
yet he or she was a member of the separated parents* fam ily (1 OS?) .
(4) Custody of ch ildren  on P a rtitio n  a fte r  D ivorce.
At the time of the divorce and p a r t it io n  o f property the  
couple u su a lly  s e t t le  everything about the custody of th e ir  
ch ild ren . Where husband and w ife divorce by mutual consent 
the husband u su ally  takes the custody o f  the sons and the w ife  
that of the daughters, though very young sons are l e f t  in  the 
custody o f th e ir  mother u n til  they are s u f f ic ie n t ly  grown up to  
manage without a mother's care. This p ra ctise  i s  approved by 
the Dhammathats (3-2.0) . But the p a rties  by mutual consent may 
arrange the m atter in  any way they p le a se . Where a divorce i s
(109) S .C .L ahiri, Burmese Buddhist Law, 108.
(110) D igest 11, sec tio n s  254 & 257.
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adjudged fo r  the fa u lt  of one party, the Lhammathats do not 
say in  c lea r  terms who should have the custody of the ch ildren , 
but say th at the g u ilty  spouse should leave the house and the 
innocent spouse should have a l l  the animate and inanimate 
prop erties o f the couple. In such a ca se , i t  would be to  the 
in te r e s t  o f the ch ildren  to  remain with the innocent spouse who 
g ets  a l l  the p ro p ertie s . Hence i t  seems that the fa u lt le s s  
parent ought to  get the custody of the ch ild ren  (I’l l  I:* But i f  
the ch ildren  are s u f f ic ie n t ly  grown up to  form an in te l l ig e n t  
preference th e ir  choice ought not to  be e a s i ly  disregarded(112)* 
In C,T»V«E,Vyravan Ghettyar v , Ma Saw Mwe'd l S ) ,  i t  was 
observed by G u n liff, I , ,  that guardianship i s  not sp e c if ie d  in  
sec tio n  13 o f the Burma Laws Act (XIII o f 1898) as one of the 
m atters to  which the Burmese Buddhist Law a p p lie s . The Act 
only mentions su ccession , in h eritance, marriage, ca ste , 
r e lig io u s  usage and in s t i tu t io n .  I t  was held  that the Guardians 
and Wards Act, 1890 ap p lies to  guardianship.
But the power to  appoint a guardian under the Guardians and 
Wards Act of a minor who i s  not a European B r itish  subject only  
extends to  the appointment v a lid  by the law to  which he i s
su b jec t(1^4) » ________ ;
(111) TJ May Ouhg, Leading cases on Buddhist Law,112;
S.G .L ahiri, Burmese" BuSdhlst taw, 1Q2*
( l l g . )  P o  Cho v ,  Ma H y e l h  My a t ,  (15x59)5 L . B , R . 1 3 3 ,
(113) (15~34) 12 Ran,4^ at 45 , -
(114) Section  6: In the case of a minor (who i s  not an 
European B r it ish  subject) nothing In the Act sh a ll be 
construed to  take away or derogate from any power to  
appoint a guardian of h is  person or property or both  
which i s  v a lid  by the law to  which the minor i s  su b ject,
Savedthe power conferred by the personal law of 
appoint a guardian in  case where the minor was other than
a European. B r it ish  su b ject1.
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S ection  25 of the Guardians and Wards Act (Ho.8 of 1890)
(115) and sec tio n s  491 and 552(116) o f the Code of Criminal 
procedure (dealing with proceedings In the nature of Habeas 
Corpus (No.5 of 1898) m ay be invoked fo r  the purpose of 
recovery o f the custody o f a minor c h ild .
The Intent and-purpose o f sectio n  25 of the Guardians 
and Wards Act, 1890 i s  to  declare the r igh t of the guardian 
of a minor to  the continuous custody o f h is  person and to  provide
(115) S ection  25 o f the Guardian and Wards A ct:- (1) I f  a ward 
lea v es  or i s  removed from the custody o f  a guardian o f  
h is  person, the Court, i f  i t  i s  of opinion that i t  w il l  
be fo r  the w elfare of the ward to  return to  the custody 
of h is  guardian, may make an order fo r  h is  return, and 
fo r  the purpose of enforcing the order may cause the 
ward to  be arrested  and to  be d e livered  Into the custody 
o f the guardian. (2) For the purpose of arrestin g  the 
ward, the Court may ex erc ise  the power conferred on a 
M agistrate o f the f i r s t  c la ss  by sec tio n  100 of the  
Code of Criminal procedure. (3) The residence of a 
ward against the w ill  o f the guardian with a person who 
i s  not h is  guardian does not o f I t s e l f  term inate the 
guardianship.
(116) Section  491(1) o f the Code of Criminal procedure:- 
The High Court, may, whenever I t  th inks f i t  d irec t  
(b) that a person or private custody w il l  such lim its  
be se t at l ib e r ty .
S ection  552 of the Code of Criminal procedure 
Upon complaint made to  a D is tr ic t  M agistrate on oath of 
the abduction or unlawful d eten tion  o f  a woman, or of a 
female ch ild  under the age o f s ix te e n  years, fo r  any 
unlawful purpose, he may make an order fo r  the immediate 
resto ra tio n  o f such woman to  her l ib e r ty , or o f such 
female ch ild  to  her husband, parent, guardian, or other 
person having the law ful charge o f such ch ild , and may 
compel compliance with such order, using fo r  such force  
. as may be necessary.
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a machinery fo r  enforcing i t  (11*7). This se c tio n  provides a 
convenient, speedy, cheap and summary method to  enable a 
guardian to  get at the custody of h is  ward^
(1) i f  the ward e ith e r  leaves or i s  removed from h is  custody;
(2) i f  such return to  the guardian i s  fo r  the w elfare of the 
minor* I f  these two cond itions are s a t is f ie d  the Court w ill  
hand over the ch ild  to  the guardian even against i t s  wish by 
arrestin g  i t  and d e liv er in g  i t  to  the gu ard ian (^ 8) # & 
guardian who ap p lies under th is  sec tio n  i s  not ip so  fa c to  
e n t it le d  to  r e l i e f .  The Court, on enquiry must be s a t is f ie d  
that i t  i s  fo r  the w elfare of the minor to  hand over the custody 
to  the applicant (^® ) . When dealing w ith cases under th is  
sec tio n  the fundamental consideration  fo r  the Court Is  what Is 
fo r  the in te r e s t  or w elfare of the minor whether i t  r e la te s  to  
the educationf^2^), or r e l ig io n d 2^ ), or trade or c a l l i n g ( 1 2 2 ) ,  
or the need fo r  care and nursing owing to  tender a g e  ( 1 2 3 ) ,  or 
w elfare, h ea lth  and happiness o f the minor(3.24)> or the previous
( m y ’ Pbr' Napier"7*7 In" Ibrahim^^ r T ^r^Im ';IIQTETSBTHaS1;(TOffl-------
(118) Mantha Ramamurthi* The (juardians anS Wards Act 1890,171*
(119) Venkayyamma v . Surrsiyya, (1956) Mad* 656'*
(120) Mrs AnrilHBesant v* Narayaniah, (1914)38 Mad*807*
(121) Mokoondlal Singh v* Nobadip (Shunder Singh, (1898)25 Cal*811 
Br.Albredkt v* Bathe Je 11amme/(IS11)2& M.L. J.247;
Budhan v» Bahadur Khan, (154&) Pesh*41;
Nadir Mirsa v . Munni Begam,(1930) Oudh.471.
(122) Mst.Mukabar v* Karin BaSish (1923) Lah*283*
(123) balche C hetti v .  Ponnuswamy C h e t t i ,(1911)22 M.L*J*68*
(1 2 4 ) m w m w ¥ r w afa t r r
I^b.MehraT Begain v » Kar Md. ,  (1932)Lah.493.
a sso c ia tio n s  or attachments developed by the miner (125) or 
the morals (126) or other considerations r e la t in g  to  the 
minor(127)• The Court must a lso  look to  the circumstances o f  
each case and the re la tio n sh ip  between the guardian and the ward 
when the ap p lica tion  i s  made(128).
Another remedy open to  a guardian to  recover the custody 
of h is  ward i s  to  proceed by a w rit o f habeas corpus under 
sec tio n  491 o f the Code of Criminal Procedure, 1898. In the 
very nature of th in gs the power given to  the High Court may 
by se c tio n  491 only be exercised  in  m atters o f  urgency, where, 
fo r  in stan ce, the guardian Is  suddenly deprived of the custody  
of h is  ward and there i s  danger to  the l i f e  o f the ward in  the 
transferred  eustody. I t  should be exerc ised  by the Court with  
caution and not in  a case where there i s  merely a dispute as to  
who should be guardian o f a p articu lar  m inor(129). The 
remedy Is not ava ilab le  un less i t  i s  shown th at the d eten tion  
of the minor i s  i l l e g a l  or Improper(1 3 0 ).
A person seeking r e a lly  to  ex erc ise  h is  le g a l right as 
guardian of h is  minor w ife should be referred  to  h is  remedy 
under sec tio n  25 of the Guardian and Wards Act, 1890 where
(125) Re Gulbai belbai7I ( 1 9 ^ ^ m ^ 5 0 .  _ ~ ~ ~
( 1 2 6 ) Mt^Kun^an Begam v . Mt.Arsha,Begem.(1958)A l l .963 .
(127) Jeban Krishna v . Sailendra Nath,Tl946) C a ll.272; 
^adlr^Mlrsa v . Munnl B'egan/Cr&ffO) Oudh 471.
(128) AtcKayya v . KQsarajy'NarMi'ari, (1929) Mad.81 at 82.
(129) Sultan Singh vy  Maya", (1936) *62 A l l .491;
MtvMSidari Begum v . Jawad A ll, (1935) A l l .5 5 .
(130) Subbarathnamnal~v. Seshacfailam,(1951) 54 Mad.759
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cons ite r a t io n  of the w elfare of the minor can be taken in to  
con sid eration , Though the remedy under se c tio n  491 i s  ava ilab le  
to  any le g a l guardian who claim s custody of a ward, there must be 
sa t is fa c to r y  evidence that the ward i s  in  i l l e g a l  or improper 
custody o f such a kind as to  ju s t i fy  an emergency order by a 
Criminal Court under that sec tio n  (131 ), Where a Court of 
competent ju r isd ic t io n  declared one o f two claim ants to  be the 
f i t  and proper person to  ex erc ise  guardianship over a minor, 
i t  was held  that the other could not u t i l i s e  the procedure by 
way o f habeas corpus and demand the custody of the minor from 
him fo r  the purpose o f going behind that order (132)*
An action  may be taken under cer ta in  emergency powers 
possessed  by the D is tr ic t  M agistrate under se c tio n  522 of the 
Code of Criminal Procedure, 1898, to  compel resto ra tio n  of 
abducted female m inors. The M agistrate i s  empowered to  act 
under that sec tio n  only when the d eten tion  and the purpose of
m
i t  are both unlawful* Thus where a Hindu g i r l ,  under the age 
of fourteen  years, was detained by the lady superintendent o f  
a Zanana M ission against the w il l  o f her guardian, adm ittedly  
for  the purpose that the g ir l  should become a C hristian , i t  
was held  that the purpose was not unlawful, as, f i r s t l y ,  i t  
was im possible to  construe the sec tio n  so as to  make i t  include
mm*** —« i m m w  i^Min in i i t f m i  -  m* m IM— r  i*~ Tt— m .h h ii* -> ^ ii«  11— mm  > i 'nnd' m> i n r 1—  nww  i*k \m' T n « i i ^
(131) Sampak v , Govindammal, (1952) Mad,468,
(132)  8 u b b a ra th n a tm n a l  v * Seshach& lam , (1931)  54 M ad ,759
a purpose which, although not unlawful in  the case of an 
adult, might only become so when entertained  towards a ch ild , 
and, secondly, the sec tio n  applied only as i t  did to  women 
and female ch ildren , contemplated a purpose which had some 
sp ec ia l reference to  the sex of the person against whom i t  
was entertained* A ll the same th e: High Court did not f e e l  
j u s t i f ie d  in  ordering that the g ir l  should be restored  to  the 
lady superintendent from whom she had been taken under the 
orders of the D is tr ic t  M agistrate (133)*
(133) Abraham v* Mahatab, (1889) 16 Cal*487*
CHAPTER X I I ,  
INHERITANCE I .
G e n e r a l  P r i n c i p l e s  o f  Devol u t i o n  o f  I n t e s t a c y .
1* The P r i n c i p l e  o f  I n t e s t a c y *
T h e re  a r e  t h r e e  f u n d a m e n t a l  p r i n c i p l e s  t h a t  u n d e r l i e  t h e  
r u l e s  r e g u l a t i n g  t h e  d e v o l u t i o n  o f  t h e  p r o p e r t y  o f  a d e c e a s e d  
Burm ese  B u d d h i s t s .  The f i r s t  i s  t h e  p r i n c i p l e . o f  i n t e s t a c y ;  
a Burmese B u d d h i s t  h a s  no power t o  make a W i l l .  The s e c o n d  i s  
commonly r e f e r r e d  t o  a s  t h e  p r i n c i p l e  o f  t h e  n o n - a s c e n t , and  
t h e  t h i r d  a s  t h e  p r i n c i p l e  t h a t  t h e  n e a r e r ' h e i r  e x c l u d e s  . t h e  
more' r e m o te  ( 1 ) .
. I t  h a s  b e e n  c o n s i s t e n t l y  h e l d  in. t h e  C o u r t s  o f  Burma t h a t  
u n d e r  Burmese B u d d h i s t  Lav/, t h e r e  e x i s t s  o n l y  one fo rm  o f  
s u c c e s s i o n ,  t h a t  o f  i n t e s t a t e  s u c c e s s i o n .  ' S u c c e s s i o n 1 h a s  
b e e n  d e f i n e d  a s  ' t h e  power o r  r i g h t  o f  coming t o  t h e  i n h e r i t a n c e  
o f  a n c e s t o r s ' ,  and  i n v o l v e s  t h e  p a s s i n g  o f  t h e  r i g h t s  and 
l i a b i l i t i e s  o f  a d e c e a s e d  p e r s o n  t o  h i s  o r  h e r  h e i r s  ( 2 ) .
M ajo r  S p a r k s  i n  h i s  code  made no m e n t i o n  o f  t e s t a t e  s u c c e s s i o n .
As f a r  b a c k  a s - ,1873? i t  was p o s t u l a t e d  ( 3 )  t h a t  t h e  r i g h t  
t o  s h a r e  i n  a n c e s t r a l  e s t a t e  i s  n o t  a f f e c t e d  by any  i n s t r u c t i o n s  
o r  W i l l  on t h e  p a r t  o f  a c o - h e i r .  I n  Nga. San  Yu n ' s  c a s e  t h e  
D ep u ty  C o m m iss io n e r  o f  Hen^da r e f e r r e d  t h e  q u e s t i o n  w h e th e r  
t e s t a m e n t a r y  power i s  r e c o g n i s e d  I n  t h e  B u d d h i s t  Lav/, and  t h e  .
( 1 )  0 .  H. Moo t h a m , Bjqrmejj^ t_ L a w , 6 9 .
( 2 ) U May O u n g L e T d T n ^ T a s ¥ r r ^ B u V d h i s t .  Law, 207
( 3 )  L a J J  v .  Ml Saung Meu~ (1 8 7 3 )  S . J . 1 2 .
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H u d i c i a l  C o m m iss io n e r  o f  Lower Burma e x p r e s s e d  t h e  v ie w  t h a t  
t h e  n o t i o n  o f  a t e s t a m a n t a r y  i n s t r u m e n t  t o  t a k e  e f f e c t  a f t e r  
d e a t h  u p o n  p r o p e r t y  n o t  a c t u a l l y  p a s s i n g  i n t o  p o s s e s s i o n  o f  t h e  
l e g a t e e  was f o r e i g n  t o  B u d d h i s t  Law, and  no W i l l  c a n  e f f e c t i v e l y  
d i s p o s e  o f  p r o p e r t y  c o n t r a r y  t o  t h e  la w  o f  i n h e r i t a n c e  ( h ) .
I n  Ma,_Bwin v .  Ma Yi n  ( 5 )  i t  was h e l d ,  t h a t  o w n e r s h i p  o f  
p r o p e r t y  i n v o l v e s  t h e  r i g h t  t o  d i s p o s e  o f  i t  d u r i n g  t h e  o w n e r ' s  
l i f e t i m e  5 w i t h  d e a t h  o w n e r s h ip  a s  w e l l  a s  t h e  power o f  
d i s p o s i t i o n  d e t e r m i n e s ;  t h e  power o f  making  a t e s t a m e n t a r y  
d i s p o s i t i o n  o f  p r o p e r t y  i s  n o t  a n a t u r a l  r i g h t  p o s s e s s e d  by 
o w n ers  o f  p r o p e r t y  b u t  i s  a c r e a t i o n  o f  t h e  L e g i s l a t u r e  and  i f  
t h e  l a w  d o e s  n o t  c o n f e r  t h a t  r i g h t  on ow ners  o f  p r o p e r t y  t h e y  
c a n n o t  e x e r c i s e  i t ;  t h e r e  was no e v i d e n c e  o f  s u c h  l o n g  e s t a b ­
l i s h e d  u s a g e  a s  would  j u s t i f y  t h e  c o n c l u s i o n  t h a t  t h e  power o f  
t e s t a m e n t a r y  a l i e n a t i o n  h ad  become p a r t  o f  t h e  l a w  o f  Burma.
I n  t h e  a b s e n c e  a l s o  o f  a n y  p r o v i s i o n  i n  t h e  D h a m m a t h a t s  a l l o w i n g  
■ t e s t a m e n t a r y  d i s p o s i t i o n  i t  f o l l o w e d ,  t h e r e f o r e ,  t h a t  a  B u r m e s e  
B u d d h i s t  h a s  n o t  i n  l a w  p o w e r  t o  make a  W i l l .
'W hen  t h e  l a w  d e c l a r e s  who s h a l l  b e  a  m a n ' s  h e i r s  a n d  i n  
w h a t  o r d e r  t h e y  a r e  t o  i n h e r i t ,  t h e  p o w e r  o f  a l i e n a t i o n  d u r i n g  
h i s  l i f e t i m e  c a n n o t  e n a b l e  t h e  o w n e r  o f  p r o p e r t y  t o  d e f e a t  t h e  
l e g a l  c l a i m s  o f  h i s  h e i r s  b y  t e s t a m e n t a r y  d i s p o s i t i o n .  W h i l e
(*+) Nga S a n  Yun  v .  Nga My  a t  T h i n ,  (1 8 7 5 )  S .  J.H-6 . 
( 5 )  (1 8 8 0 )  S . j T  95«~
t h e  h e i r  h a s  an  i n d i s p u t a b l e  l e g a l  t i t l e  t h e  c l a i m a n t  u n d e r  t h e  
w i l l  h a s  n o t h i n g  t o  r e l y  u p o n  b u t  an  i n c h o a t e  g i f t ,  o r  r a t h e r  a 
p r o m is e  t o  g i v e  upon  t h e  h a p p e n in g  o f  a c e r t a i n  e v e n t  w h ic h  
e v e n t  h a s  n o t  o n l y  r e n d e r e d  t h e  g i v i n g  i m p o s s i b l e  by t h e  d e a t h  
o f  t h e  i n t e n d e d  d o n o r  b u t  h a s  a l s o  t r a n s f e r r e d  t o  t h e  h e i r  t h e  
p r o p e r t y  p r o p o s e d  t o  be g i v e n 1 ( 6 ) .
The a n n e x a t i o n  o f  Upper  Burma made a v a i l a b l e  t o  t h e  C o u r t s  
o f  Upper  Burma s o u r c e s  o f  i n f o r m a t i o n  a b o u t  t h e  l a w  i n  f o r c e  i n  
m e t r o p o l i t a n  Burma w h ich  c o u l d  n o t  h a v e  b e e n  b r o u g h t  t o  t h e  
n o t i c e  o f  t h e  C o u r t s  w h ich  d e c i d e d  t h e  above  m e n t io n e d  c a s e *
I n  1 8 8 7 5 i n  Maung Me1s c a s e  ( 7 )  t h e r e  o c c u r e d  t h e  o p p o r t u n i t y  
t o  r e c o n s i d e r  t h e  q u e s t i o n  o f  t e s t a m e n t a r y  p o w e r ,  F o r  t h i s  
power t h e  C o u r t  c o l l e c t e d  i n f o r m a t i o n  an d  e x p r e s s i o n s  o f  o p i n i o n  
f ro m  a v e r y  l a r g e  number o f  E u r o p e a n  and Burmese g e n t l e m e n ,  
o f f i c i a l  and  n o n - o f f i c i a l , i n  t h e  U pper  and  Hower p r o v i n c e , '  
i n c l u d i n g  members o f  t h e  H lu td a w  o f  ex  K ing  Thebaw. I n  t h e  
e v e n t ,  i t  was a g a i n  h e l d  t h a t  t h e  n o t i o n  o f  a W i l l ,  a s  u n d e r ­
s t o o d  i n  E n g l i s h  Law, was unknown t o  t h e  Burmese* The i n q u i r y  
e l i c i t e d  t h a t  t h e r e  was i n  u s e  a k i n d  o f  d i s p o s i t i o n  c a l l e d  
t h e d a n s a ,  t h o u g h  t h e  word o c c u r s  now here  i n  t h e  D ham m atha ts .
B u t  t h e  n a t u r e  o f  t h e  i n s t r u m e n t  d e s c r i b e d  a s  a T h e d a n s a  and i t s  
p u r p o s e  and  e f f e c t  a r e  e n t i r e l y  d i f f e r e n t  f ro m  t h o s e  o f  a W i l l .
( 6 ) MsLBwin v .  Ma Y i n , (1 8 8 0 )  S . J *  95 a t  9 8 .
( 7 )  Maung Me v .  S i t  K in  N g a„ ( 1 8 8 7 ) S . J A 2 9 .
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A t h e  d a n s  a  i s  a p p r o p r i a t e  t o  t h e  s i t u a t i o n s  w h e n  p a r e n t s ,  c o n ­
s c i o u s  o f  t h e  a p p r o a c h  o f  ' d e a t h ,  c a l l  t h e i r  h e i r s  t o g e t h e r  a n d  
m ake  a  f o r m a l  d i v i s i o n ,  o r a l l y  o r  i n  w r i t i n g ,  o f  t h e i r  p r o p e r t y  
a m o n g s t  t h e  h e i r s  a n d  e x h o r t  t h e m  t o  a c c e p t  t h e  a l l o c a t i o n  
w i t h o u t  d i s p u t e .  H e n c e ,  t h e  d e c i s i o n  i n  Ma B w in  v .  Ma Y i n  ( 8 )  
w a s  a f f i r m e d ,  a n d  w a s  f o l l o w e d  i n  l a t e r  c a s e s  ( 9 ) .
I t  a p p e a r s  t h a t  t h e  t e x t s  f r o m  t h e  D h a m m a t h a t s  c o l l e c t e d  
a t  s e c t i o n s  7 8  a n d  5 9 9  o f  K in w u n  M i n g y i * s  D i g e s t ,  v o l u m e  1 ,  
w e r e  n o t  b r o u g h t  t o  t h e  n o t i c e  o f  e i t h e r  t h e  S p e c i a l  C o u r t  
d e c i d i n g  Ma  B w i n f s c a s e  o r  t h e  J u d i c i a l  C o m m i s s i o n e r ,  who 
d e c i d e d  M g .M e ! s  c a s e  ( 1 0 ) .  T h o u g h  t h e  u l t i m a t e  d e c i s i o n  w o u l d  
h a v e  b e e n  t h e  s a m e ,  t h e s e  t e x t s  m i g h t  a t  f i r s t  s i g h t  seem  t o  
s u p p o r t  t h e  v i e w  t h a t  a t  some t i m e  i n  t h e  p a s t ,  i t  i s  p o s s i b l e  
t h a t  t e s t a m e n t a r y  p o w e r s  w e r e  e x e r c i s e d ,  a n d  t h a t  t h e  l a w  
p e r m i t t e d  p r o p e r t y  t o  b e  d i s p o s e d  o f  o n  t h e  d e a t h  o f  t h e  o w n e r  
a c c o r d i n g  t o  t h e  d i r e c t i o n s  g i v e n  b e f o r e  h i s  d e a t h .
P y u m i n s 11. . .  • w h a t  t h e  d e a d  g i v e s  t h e  l i v i n g  g e t . . . . . tl 
H a s ! : tfA g i f t  o f  p r o p e r t y  made  b y  o n e  t o  t a k e  e f f e c t  o n  h i s
o r  h e r  d e a t h  i s  v a l i d ,  a n d  t h e  d o n e e  s h a l l  g e t  t h e  p r o p e r t y . . . . 1 
R a . j a b a l a : UA g i f t  m ade  t o  t a k e  e f f e c t  o n  t h e  d e a t h  o f  t h e
d o n o r  i s  v a l i d . . . . . *n
( 8 )  ( 1 8 8 0 )  S . J . 9 5 .
( 9 )  Ma T i n  Shwe v .  M g .K a n  G y l , ( 1 8 8 9 )  I I  U . B . R . ( 1 8 9 7 - 1 9 0 1 )  1 4 2 ;  
M a P w a  Swe v .  Ma T i n  Uyo, ( 1 9 0 2 )  I I  U . B . R .  ( 1 9 0 2 - 5 )  O i f t  1 ;  
M a " T h l n  My a i n g  v ,  MgVOyT, ( 1 9 2 3 )  1 R a n .  3 5 ;
Ma Nu v." Ma S u n ,  ( 1 9 2 ? ;  2 R a n .  3 8 8 ;
S a n  Paw v» Ma Y i n ,  ( 1 9 1 8 )  1 2  B . L . T . 2 Q 7 ;
Ma~"Kyaw v .  Ma M i‘'"L ay , ( 1 9 2 8 )  6 R a n .  6 8 2 .
J l O )  IJ i f  M a u n g ,  Bur m e s e ~ B u d d h i s t  Law ,  1 1 4 .
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Kyan n e t ; . HPrope:b.by l e f t  t o  a  p e r s o n  by a n o t h e r  on h i s  o r  h e r  
d e a t h  becomes t h e  s e p a r a t e  p r o p e r t y  o f  t h e  d o n ee  and  i s  n o t  
s u b j e c t  t o  p a r t i t i o n  ( 1 1 ) . u
R a j a b a l a :  UA. g i f t  made by a r a h an  to  t a k e  e f f e c t  a f t e r  h i s
■ > . « i i i i* f . n i i fiirm i n n  r m  i f  m i |  ^  __ v
d e a th  i s  i n v a l i d  ( 1 2 ) . M
I t  may be t h a t  some fo rm  o f  t e s t a m e n t a r y  d i s p o s i t i o n s  was 
known, t o  t h e  a u t h o r s  o f  some o f  t h e  D h a m m a th a t s 5 t h e i r  l e a r n i n g  
i n  B u d d h i s t  e c l e s i a s t i c a l  l o r e  made them  a c q u a i n t e d  w i t h  
1a c c h a y a d a n a m 1 s a n d ,  on  t h e  a u t h o r i t y  o f  B u d d h a g h o s a ,  t h e y  
d e c l a r e d  s u c h  d o n a t i o n s ,  t o  e f f e c t  on d e a t h , ,  p e r m i s s a b l e  t o
l a y m e n  t h o u g h  p r o h i b i t e d  t o  r a h a n s . Bu t  t h e  i n n o v a t i o n ,  t h e y
a t t e m p t e d  t o  i n t r o d u c e ,  n e v e r  d i d  become p a r t  o f  t h e  s e c u l a r  
l a w s  o f  t h e  Burmese p e o p l e  (13)«
2* E v a s i o n s  o f  t h e  p r i n c i p l e .
( a )  By G i f t /
I t '  i s  i n e v i t a b l e  i n  a d e v e l o p i n g  c i v i l i s a t i o n  t h a t  a t t e m p t s  
w i l l  be made t o  ev ad e  t h e  r u l e  a g a i n s t  t e s t a m e n t a r y  d i s p o s i t i o n ,  
t h o u g h  i n  Burma s u c h  a t t e m p t s  met w i t h  b u t  l i t t l e  s u c c e s s . ’
The p r i n c i p l e  o f  i n t e s t a c y  c a n n o t  be  e v a d e d  b y  an  a t t e m p t e d  
t r a n s f e r  i n t e r  v iv o s ,  t o  t a k e  e f f e c t  u p o n  t h e  d e a t h  o f  t h e  d o n o r  
( l k  ) a
(1 1 )  D i g e s t  1 ,  s e c t i o n  7 8 .
( 1 2 )  D i g e s t  I # ,  s e c t i o n  399*
( 1 3 )  U E M aung,Burmese B u d d h i s t  Law, 11 Jf.
( l b )  Ma Pwa■ Swe v n S i T f l n  Nyo“ (1 9 0 2 )  I I  U .B .R .  ( 1 9 0 2 - 3 )  5, ’ r  .11 .nr 111 - 1 rr f m i ' i i u niinTirnmiii /
B u d d h i s t  Law, G i f t  1$ 
Ma_jMn-.Mya.lng v. Mg. 6yt ,  (192.3) 1 Ran.
MS^lMu.Ka V .  U J C ia a e s f la ,  (1927) 5 Ran. 3 7 1 - 
I L f e i a i a m i a  V .  Hg^aw Pe. ( 1 9 3 2 ) 10 Ran. 224.
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t o  Ma T h i n  My a i n g  v .  Maung Gyi ( 1 5 )?  a  m o th e r  made a g i f t  
o f  l a n d  by  a d e e d  o f  s a l e  t o  t h r e e  b u t  o f  h e r  f i v e  c h i l d r e n ,  . 
s u b j e c t  t o  a e c o n d i t i o n  t h a t  t h e  c o n v e y a n c e  w ou ld  n o t  become 
e f f e c t i v e  b e f o r e  h e r  d e a t h .  I t  was h e l d  t h a t  a Burman B u d d h i s t  
c a n n o t  d i s p o s e  o f  h i s  p r o p e r t y  a f t e r  h i s  d e a t h  by W i l l ,  and  no 
Burman B u d d h i s t  c a n  u n d e r  t h e  g u i s e  o f  m aking  a g i f t  be a l l o w e d '  
i n  e f f e c t  t o  make a W i l l .  R o b i n s o n , C . J . , s a i d  ( 1 6 ) ,  11 I t  i s  
o p e n  t o  any  Burman B u d d h i s t  t o  w ake  a g i f t ,  o r  an  a l i e n a t i o n  o f  
some o f  h i s  p r o p e r t y  d u r i n g  h i s  l i f e t i m e ;  b u t  i t  I s  n o t  open  t o  
a Burman B u d d h i s t  t o  make a W i l l  o r  a g i f t  t h a t  w ould  h av e  t h e  
e f f e c t  o f  d i s p o s i n g  o f  h i s  p r o p e r t y  a f t e r  h i s  d e a t h ,  c o n t r a r y  
t o  t h e  t e r m s  o f  B u d d h i s t  Law a s  t o  i n h e r i t a n c e . 11
t o  Maung Thu Ka v .  U Ihiundnda ( 1 7 )  ? t h e  owner  o f  c e r t a i n  
im m oveable  p r o p e r t y  p u r p o r t e d  t o  make a g i f t  o f  t h e  same 
r e s e r v i n g  t o  h e r s e l f  t h e  r i g h t  t o  u s e  and  o cc u p y  t h e  same d u r in g  
h e r  l i f e t i m e  an d  d i r e c t i n g  t h e  d o n ee  on h e r  d e a t h  t o  d i s p o s e  o f  
t h e  p r o p e r t y  and  t h e  p r o c e e d s  i n  a c e r t a i n  manner  s e t  down i n  
t h e  d e e d ;  t h e  c o n v e y a n c e  c l e a r l y  e v i d e n c e d  t h e  i n t e n t i o n  o f  
t h e  owner o f  t h e  p r o p e r t y  w h ich  she  d e s i r e d  t o  be c a r r i e d  i n t o  
e f f e c t  a f t e r  h e r  d e a t h  an d  t h e  C o u r t s  h e l d  t h a t  t h e y  w e r e . i n  
e f f e c t i v e .  I n  Ma Pwa S W e v .  Ha T i n  Nyo ( 1 8 ) i t  was l a i d  down
( 1 5 )  (1 9 2 3 )  1 Ran .  3 5 1 .
( 1 6 ) (1 9 2 3 )  1 Ran .  351 a t  359-
( 1 7 )  (1 9 2 7 )  5 R an .  3 7 1 .
( 1 8 )  ( 1 9 0 2 )  I I  U.B.R.v B u d d h i s t  Law, G i f t  1
t h a t  i n  d e a l i n g  w i t h  t r a n s a c t i o n s  o f  t h i s  k i n d  t h e  f i r s t  ques t ion  
i s  w h e t h e r  i t  i s  a  g i f t ,  a t r n a s f e r  i n t e r  .v i v o s , i n  w h ic h  c a s e  
t h e  g e n e r a l  l a w  a p p l i e s ,  o r  w h e t h e r  i t  i s  a t r a n s f e r  t o  t a k e  
e f f e c t  on t h e  d e a t h  o f  t h e  d o n o r  i n  w h ic h  c a s e  t h e  p e r s o n a l  
l a w ,  and  the. p r i n c i p l e  o f  i n t e s t a c y  a p p l i e s .
( b )  A s s i g n m en ts  o f , ,I n s u r a n c e  P o l i c i e s  and  P r o v i d e n t  
F und  Nominat i o n s .
The g r a t u i t o u s  a s s i g n m e n t  o f  a l i f e  endowment p o l i c y  was 
h e l d  t o  be a t e s t a m e n t a r y  d i s p o s i t i o n  an d  t h e r e f o r e  i n v a l i d  
amoung Burmese B u d d h i s t s  (19 )*
The n o m i n a t i o n  o f  a p e r s o n  t o  r e c e i v e  paym en t  f ro m  a n  
a s s o c i a t i o n  o r  a p r o v i d e n t  f u n d  on t h e  d e a t h  o f  a s u b s c r i b e r  
was h e l d  i n  192*i t o  be a t e s t a m e n t a r y  d i s p o s i t i o n  and  t h e r e f o r e  
i n e f f e c t i v e  i n  so  f a r  a s  i t  p u r p o r t e d  t o  c o n f e r  a b e n e f i c i a l  
i n t e r e s t  on an y  p e r s o n  o t h e r  t h a n  t h e  h e i r  a t  Burmese B u d d h i s t  
Law ( 2 0 ) ,  b u t ,  a t  t h a t  d a t e  t h e  P r o v i d e n t  F unds  A c t  (IX  o f  1 8 9 9 '  
t h e n  i n  f o r c e  d i d  n o t  c o n t a i n  any  p r o v i s i o n s  e n a b l i n g  a s u b -  
s c r i b e r  t o  o v e r - r i d e  t h e  p e r s o n a l  l a w  g o v e r n i n g  d e v o l u t i o n  o f  
h i s  e s t a t e  on  d e a t h .  B u t  s u b s e q u e n t l y  t h i s  S t a t u t e  was r e p e a t e d  
and  r e p l a c e d  by t h e  P r o v i d e n t  F unds  A c t s  (KTS o f  1 9 2 ? )  and  
S e c t i o n  5 ( 1 )  o f  t h i s  S t a t u t e  p rov ides ;™ -
( 1 9 )  Daw Kirin v .  Ma Than Kyun, C i v i l  B e g u l h r  k h l  (1 9 2 0 )
C h i e f  C o u r t  o f  Lower Burma, q u o t e d  i n  Ma Nu v .  Ma Gun, 
(192>+) 2 Ran .  388 a t  3 8 9 .
(2 0 }  Ma Mu v .  Ma Gun. ( 1 9 2 ^ )  2 Ran .  3 8 8 .
^ S u b je c t  t o  th e  p r o v i s i o n s  o f  t h i s  A c t ,  b u t  o th e rw is e  n o t w i t h ­
s t a n d i n g  a n y th in g  c o n ta in e d  in  any o th e r  law  i n  f o r c e  .......... any
n o m in a t io n  d u ly  made i n  accordance  w i th  t h e  r u l e s  o f  th e  fund 
which p u r p o r t s  to  c o n fe r  upon airy p e r so n  th e  r i g h t  to  r e c e i v e  
th e  whole or any p a r t  o f  such sum on th e  d e a th  of th e  s u b s c r i b e r  
or d e p o s i t o r  s h a l l  be deemed to  c o n fe r  such  r i g h t  a b s o l u t e l y  
u n t i l  such n o m in a t io n  i s  v a r i e d  by o t h e r  n o m i n a t i o n s . H
to  Ma Kyway v .  Ma Mi Lay (2 1 ) ,  a Burman B u d d h is t ,  an 
employee o f  t h e  Burma R a i lw ay s ,  was a s u b s c r i b e r  to  th e  Railway 
P ro v id e n t  Fund. B efo re  th e  Act o f  192? came i n t o  f o r c e  he 
nom inated  h i s  s i f e te r  t o  r e c e i v e  tire sum s t a n d i n g  to  h i s  c r e d i t  
i n  th e  p r o v i d e n t  fund on h i s  d e a th .  The new Act a p p l i e d  to  th e  
Burma Railways- P ro v id e n t  Fund, b u t  th e  s u b s c r i b e r  made no f r e s h  
d e c l a r a t i o n  and d ie d  i n  F eb ru a ry  1928. His ‘widow, who wqs h i s  
s o l e  h e i r  a t  Burmese B u d d h is t  Law, c la im ed  th e  money. I t  was 
h e ld  b y  t h e  t r i a l  and a p p e l l a t e  C o u r ts  t h a t  t h e  p r o v i s i o n s  o f  
s e c t i o n  5 o f  th e  P ro v id e n t  Funds Act (XlXof 1925) en ab led  a . 
Burman B u d d h is t  t o  make an e f f e c t i v e  n o m in a t io n ,  though such 
n o m in a t io n ,  b e in g  i n  th e  n a t u r e  o f  a t e s t a m e n t a r y  d i s p o s i t i o n ,  ii 
p r o h i b i t e d  by h i s  p e r s o n a l  law. T h e r e f o r e ,  th e  s i s t e r  was 
e n t i t l e d  to  h e r  h u s b a n d ’s d e p o s i t .  I t  i s  s u b m i t te d  t h a t  t h i s  i s  
s t i l l  th e  c o r r e c t  p r o p o s i t i o n  o f  lav/ in  Burma.
(21) (1928) 6 Ran. 682.
( c ) D ea th -bed  g i f t s .
The r e a l  ground upon which i n  a n c i e n t  t im e s  i t  was 
c o n s id e r e d  d e s i r a b l e  t h a t  when a man’s d i s s o l u t i o n  was imminent,  
he shou ld  n o t  be a l low ed  to  make a d e a th -b e d  g i f t  was t h a t  i t  
was deemed n e c e s s a r y  to  p r e v e n t  him y i e l d i n g  to  im pulses  a r i s i n g  
ou t  o f  h i s  s i t u a t i o n  and c r i p p l i n g  h i s  f a m i ly  by d i s s i p a t i n g  
th e  m a t e r i a l  s o u rc e s  from which i t  d e r iv e d  i t s  l i v e l i h o o d .  I n  
Burma, as i n  o t h e r  a g r i c u l t u r a l  c o u n t r i e s ,  most f a m i l i e s  depend 
f o r  t h e i r  means o f  s u b s i s t e n c e  upon being  a b le  to  p o s s e s s  and 
c u l t i v a t e  a s u f f i c i e n t  a r e a  o f  l a n d .  I t  i s  one o f  th e  b a s i c  
human freedoms t h a t  d u r in g  a man's  l i f e t i m e  he may do what he 
‘l i k e s  w i th  h i s  own; b u t  i t  i s  f a r .  from be ing  g e n e r a l l y  
r e c o g n i s e d  t h a t  t h i s  freedom in c lu d e s  th e  r i g h t  to  make such a 
d i s p o s i t i o n  o f  h i s  p r o p e r t y  i n t e r  v iv o s  as  would n e c e s s a r i l y  
have the  e f f e c t  o f  d e p r iv in g  th e  f a m i ly  a f t e r  h i s  d e a th  . o f t h e  
p r o p e r t y  from which i t  o b ta in e d  i t s  l i v e l i h o o d .  I t  was p ro b a b ly  
f o r  t h a t  r e a s o n ,  as  i t  seems, t h a t  i t  was l a i d  down t h a t  any 
t r a n s f e r ,  i n t e r  v iv o s  which would have th e  e f f e c t ,  and which was 
made w i th  th e  i n t e n t i o n ,  o f  o p e r a t in g  a f t e r  th e  d e a th  o f  th e  
t r a n s f e r o r s  sho u ld  be r e g a rd e d  as i n v a l i d  as a g a i n s t  th e  h e i r s ,  
because  th e  e f f e c t  o f  th e  t r a n s f e r  might w e l l  be to  t r a n s f e r  to  
a s t r a n g e r  th e  fa m i ly  p r o p e r ty  f o r  which, t h e  members of th e  
f a m i ly  o b t a in e d  a l i v e l i h o o d .  The Burmese B u d d h is t  Law ex tends ,  
th e  p r i n c i p l e  of i n t e s t a c y  to  th e  d o n a t io  m o r t i s  cau sa  and
p re v e n ts  a man a t  th e  p o in t  o f  d e a th  from making such  a
d i s p o s i t i o n 9 b e c a u s e  a t  s u c h  a t im e  i t  m u s t  n e c e s s a r i l y  be h i s  
i n t e n t i o n  t h a t  t h e  g i f t  s h o u l d  o p e r a t e  n o t  d u r i n g  h i s  l i f e t i m e  
b u t  a f t e r  h i s  d e a t h  ( 2 2 ) ,  I n  Manu-Wonnana D ham m atha t ,  s e c t i o n  
i t  i s  l a i d  down t h a t s
"When p a r e n t s  a r e  l y i n g  o r  s t r i c k e n  down n e v e r  t o  r i s e  
a g a i n  w h i l e  on t h e i r  d e a t h - b e d ,  i f  e i t h e r  o f  them  g i v e  t h e i r  
p r o p e r t y  t o  a n o t h e r  p e r s o n  ( i . e .  a s t r a n g e r ) , s u c h  a g i f t  o f  th e  
p r o p e r t y  i s  i n v a l i d ,  and  i t  s h a l l  be d i v i d e d  and  shared ,  a s  
i n h e r i t a n c e . "
I t  i s  s t a t e d  t h a t  a d e a t h - b e d  g i f t  i s  one made when t h e  
d o n o r  i s  ' o n  t h e  c o u c h  f ro m  w h ic h  he i s  n e v e r  t o  r i s e  a g a i n '
( 2 3 )  o r  a ' g i f t  made i n  c o n t e m p l a t i o n  o f  d e a t h * '  ( 2 h ) .  T h ese
s t a t e m e n t s  a r e  t o o  v ag u e  t o  d e f i n e  t h e  e s s e n t i a l  e l e m e n t s  o f  a  
d e a t h - b e d  g i f t *  D e a t h - b e d  g i f t s  a r e  d e a l t  w i t h  i n  t h e  
D ham m atha ts  o f  w h ic h  a p p r o p r i a t e  e x t r a c t s  a r e  c o l l e c t e d  i n  
s e c t i o n  79 o f  Kinwun M ingy i‘s D i g e s t  o f  t h e  Burm ese  B u d d h i s t  Law. 
vo lum e 1 .  The Kaaaantg^a t e x t  i s  a s  f o l l o w s  :
"A g i f t  o f  s l a v e s  and  o t h e r  p r o p e r t y  made i n  e x t r e m i s  i s  
n o t  v a l i d *  S u ch  p r o p e r t y  i s  c o n s i d e r e d  a s  i n h e r i t a n c e *  A g i f t  
madej  t h o u g h  n o t  i n  e x t r e m i s , i s  i n v a l i d  i f  d e l i v e r y  o f  
p o s s e s s i o n  h a s  n o t  t a k e n  p l a c e  b e f o r e  t h e  d e a t h  o f  t h e  d o n o r ,  
and  i t  s h a l l  r e v e r t  t o  t h e  e s t a t e  5 b u t  i f  t h e r e  h a s  b e e n
d e l i v e r y  o f  p o s s e s s i o n  t h e  c o - h e i r s  c a n n o t  c l a i m  i t *
( 2 2 )  S ee  p a g e  C . J . ? i n  Ma Mu v .  U N y u n , (1 9 3 4 0 1 2  R a n . 634- a t  653*
( 2 3 )  U May O ung, 1 6 2 .
(24*; S . C . L a h i n ,  24-0*
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The above  r u l e s  r e f e r  t o  c h i l d r e n  l i v i n g  w i t h  t h e  p a r e n t s ,
a g i f t  d o e s  n o t  t a k e  e f f e c t  e v e n  when t h e r e  h a s  b e e n  d e l i v e r y
o f  p o s s e s s i o n ,  b e c a u s e  c h i l d r e n  l i v i n g  w i t h  t h e  p a r e n t s  a r e
s t i l l  u n d e r  p a r e n t a l  c o n t r o l *11
The e x p r e s s i o n  11 i n  e x t r e m i s 11 w h ic h  a p p e a r s  i n  t h e  o f f i c i a l
t r a n s l a t i o n  o f  t h e  t e x t s  r e p r o d u c e d  i n  t h e  D i g e s t  i s  a
p a r a p h r a s e ,  o r  tffcry f r e e  t r a n s l a t i o n  o f  t h e  w ords  o f  t h e  a u t h o r s *
The t e r m s  em ployed  i n  t h e  Burmese e x t r a c t s  a r e  a s  f o l l o w s :-
K a i n g z a s -  & G T  : o o cA jj^nA tf
= w h i l e  on ( h i s )  d e a t h - b e d  a b o u t  t o  b r e a t h e  h i s  l a s t ^
Kandaws- 6 ^3  j |  | : Qej *. §  O o e d *
-  a t  ( t h e  r o y a l t i e s  o r  a r i s t r o c r a t s 1) d e a t h - b e d  a b o u t  t o
b r e a t h e  ( h i s )  l a s t  and  t o  come t o  an  end  o f  ( h i s )  l i f e  5
y a p n a d h a miiia 2 -  t a  e o  <3 oor> Q p f t  Q/ f  ^  ^  S' Qf ^  '
U *  £  I ® ^  “
= w h i l e  on  t h e  m id d le  o f  ( h i s )  d e a t h - b e d  w h ic h  i s  ( h i s )  
s l e e p i n g  p l a c e  w here  he s l e e p s  t o  awake no more 5 
R a s i s -  <3 oo G G © o € \  0 0 <W jP o ?  n
= w h i l e  on ( h i s )  d e a t h - b e d  a b o u t  t o  b r e a t h e  ( h i s )  l a s t :  
Panam : -  ^  S ’ rp  ocoW a  (;>' {o  ^ / <5 00 Ji eo
= w h i l e  l y i n g  on t h e  bed  when t h e  m o r t a l  body m ust  d i e  
a s  t h e  t im e  f o r  i t s  d e a t h  i s  come* The Burm ese  word 'nyaung™ 
z a u n g '  a p p e a r i n g  i n  t h e  e x t r a c t s  f ro m  t h e  K a i n g z a ,  t h e  
Vannadhamma and  t h e  R a s i  by i t s e l f  means ' b e d 1 on ly*  S i m i l a r l y  
e a c h  o f  t h e  w o rd s  'n y a u n g  t h a  l u n '  and  1l o n ~ e i k ~ y a 1 a p p e a r i n g
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i n  t h e  e x t r a c t s  f ro m  t h e  Kandaw an d  t h e  Panam r e s p e c t i v e l y  by 
i t s e l f  means no more t h a n  ' b e d 1,, B u t  when e a c h  o f  t h e s e  w ords  
i s  t a k e n  t o g e t h e r  w i t h  t h e  r e m a i n d e r  o f  t h e  p h r a s e  i n  w h ic h  i t  
a p p e a r s  o r  i s  r e a d  i n  t h e  l i g h t  o f  t h e  c o n t e x t , i t  becom es 
e v i d e n t  t h a t  t h e  bed  r e f e r r e d  t o  m us t  n e c e s s a r i l y  be t h e  d e a t h ­
b e d ,  Mya B u , ’ J . j  s a i d  ( 2 5 ) 9*
"The o r d i n a r y  m ean ing  o f  t h e  L a t i n  e x p r e s s i o n  ' i n  e x t r e m i s ' 
i s  ' a t  t h e  l a s t  g a s p ' ,  ' i n  e x t r e m i t y  ( o f  a  p e r s o n  a t  t h e  p o i n t  
o f  d e a t h  i m p l y i n g  m o r t a l  i l l n e s s  u n d e r  w h ic h  t h e  s u f f e r e r ,  i f  
c o n s c i o u s ,  i s  aw are  t h a t  h i s  end  i s  n e a r ) ' .  I t  i s  c l e a r l y  
d e d u c i b l e  f ro m  t h e  Burmese p h r a s e s  t h a t  w h a t  i s  known a s  a 
1d e a t h - b e d  g i f t '  u n d e r  t h e  Burmese B u d d h i s t  Law i s  a g i f t  made 
w h i l e  t h e  d o n o r  i s  i n - f a c t  on h i s  d e a t h - b e d  and  a b o u t  t o  d i e ,  ox 
i n  o t h e r  w o r d s ,  when h i s  d e a t h  i s  im m in e n t .  I n  my o p i n i o n  t h e  
g i f t  m us t  a l s o  be made by t h e  d o n o r  i n  t h e  h o p e l e s s  e x p e c t a t i o n  
o f  d e a t h ,  o r ,  a s  o b s e r v e d  by t h e i r  L o r d s h i p s  o f  t h e  P r i v y  
C o u n c i l  i n  Ebra-him G-oolam A r i f f  v .  Saiboo ( 2 6 ) " u n d e r  p r e s s u r e  o f  
t h e  s e n s e  o f  t h e  imm inence  o f  d e a t h , "
I n  t h i s  c a s e .  Daw Saw by d e e d s  gave  t h e  r e s p o n d e n t  
' o u t r i g h t '  a p i e c e  o f  l a n d  t o  e n a b l e  h im  t o  b u i l d  a m o n a s t e r y .  
She h a d  b e e n  i l l  f o r  a few  m onths  and  was weak and i n f i r m  and  
c o n t e m p l a t i n g  an  e a r l y  d e a t h  a t  t h e  t im e  o f  t h e  making o f  t h e  
g i f t s .  She g o t  t h e  d e e d s  r e g i s t e r e d  th o u g h  sh e  h ad  t o  be
(25) U Tezawunta. v .  Mg_.J Zaw~ P e , (1 9 3 2 )  10  Ran. 22lK
( 2 6 )  ( 1 9 0 8 )  l . L . R ,  35 C a l . l .
c a r r i e d  f ro m  h e r  v i l l a g e  t o  t h e  r e g i s t r a t i o n  o f f i c e .  I t  was 
h e l d  t h a t  when s u c h  a t r a n s f e r  was made by a Burman B u d d h i s t  
whose d e a t h  was im m in e n t ,  and  who was u n d e r  a n  a p p r e h e n s i o n  
t h a t  h i d  d i s s o l u t i o n  was a t  h a n d ,  i t  was a d e a t h - b e d  g i f t  and  
a  p r e s u m p t l o  .jur i s  e t  de j u r e ,  a r o s e  t h a t  t h e  t r a n s f e r o r  i n t e n d e d  
t h e  t r a n s f e r  t o  become o p e r a t i v e  a f t e r  h i s  d e a t h .  The g i f t ,
t h e r e f o r e  was d e c l a r e d  i n v a l i d .  I t  i s  s u b m i t t e d  t h a t  Mya Bu J .
h a s  gone t o o  f a r  i n  g i v i n g  t h e  above  d e f i n i t i o n  o f  d e a t h - b e d  
g i f t  and  i n  d e c l a r i n g  t h e  above  g i f t  a s  i n v a l i d ,  f o r  he h a s  
i n t r o d u c e d  a Mohammedan r u l e  I n t o  Burmese B u d d h i s t  Law, f o r  
w h ic h  t h e r e  i s  no j u s t i f i c a t i o n , U n d e r  Mohammedan Law, t h e  p r o p e r  
t e s t  f o r  d e a t h - b e d  d i s p o s i t i o n  i s  w h e th e r  t h e  t e s t a t o r  made i t  
u n d e r  p r e s s u r e  o f  t h e  s e n s e  o f  imminence o f  d e a t h  ( 2 7 ) .
I n a b i l i t y  t o  a t t e n d  t o  t h e  o r d i n a r y  a v o c a t i o n s  i s  a s i n e  qua  n o n
o f  t h e  a p p l i c a t i o n  o f  t h i s  d o c t r i n e  i n  Mohammaden Law ( 2 8 ) .
T h e re  i s  no s u c h  p r o v i s i o n  I n  t h e  D h am m ath a ts .  Such  g i f t s ,  
a c c o r d i n g  t o  t h e  D h am m a th a ts ,  made i n  i n  e x t r e m i s  o r  d u r i n g  t h e  
l i f e - t i m e  o f  t h e  d o n o r  i s  i n v a l i d  i f  u n a c c o m p a n ie d  by d e l i v e r y  
o f  p o s s e s s i o n ;  b u t  i f  d e l i v e r y  o r  p o s s e s s i o n  h a s  a c t u a l l y  
t a k e n  p l a c e ,  a s  i n  t h i s  c a s e ,  t h e  g i f t  s h o u l d  be v a l i d  and  t h e  
d o n ee  s h o u l d  g e t  i t  ( 2 9 ) .
( 2 1 )  Bbrahim Goolam A r i f f  v .  S a ib o o , (1908) I . L . R .  35 C a l . l j  : 
See“ aTso' K.'P.'Sakse'ria, Muslim Law as a d m in i s te r e d  l a  Inflia:
i and P a k i s t a n ,  337 . . ;
( 2 8 )  K a r i m a n n i s a  v .  Ha me d u l l  a , ( 1 9 2 6 )  C a l .  *+01.
( 2 9 ) D i g e s t .  1 ,  s e c t i o n  79-
A c c o r d i n g  t o  P ag e ,C .« J0, ( 3 0 ) ,  "When s u c h  t r a n s f e r  i s  made 
by a Burmese B u d d h i s t  whose d e a t h  i s  im m in en t  and  who i s  u n d e r  
a n  a p p r e h e n s i o n  t h a t  h i s  d i s s o l u t i o n  i s  a t  h a n d ,  i t  i s  commonly 
c a l l e d  a d e a t h - b e d  g i f t  and  a p r e s u m p t i o  j u r i s  a r i s e s  t h a t  t h e  
t r a n s f e r o r  i n t e n d e d  t h e  t r a n s f e r  t o  become o p e r a t i v e  a f t e r  h i s  
d e a t h . "
The q u e s t i o n  w h e t h e r  B u d d h i s t  Law i s  a p p l i c a b l e  t o  d e a t h ­
b ed  g i f t s  was d i s c u s s e d  i n  Ma Pwa Swe v .  Ma T i n  Nyo ( 3 D *  
w here  o b j e c t i o n  was t a k e n  t o  a  r e g i s t e r e d  d e e d  o f  g i f t ,  w i t h o u t  
d e l i v e r y  o f  p o s s e s s i o n ,  made on h i s  d e a t h - b e d  by a h u s b a n d  t o  
h i s  w i f e .  I t  was h e l d  t h a t  s u c h  a g i f t  "w ou ld  e n a b l e  a B u d d h i s t  
t o  d e f e a t  h i s  own p e r s o n a l  l a w s  and  p r a c t i c a l l y  t o  d i s p o s e  o f  
h i s  p r o p e r t y  by a m e thod  w h ich  w ou ld  b e ,  i n  a l l  e s s e n t i a l s ,  
e q u i v a l e n t  t o  a W i l l ,  " a n d  h e n c e  t h a t  t h e  q u e s t i o n  m ust  be 
r e g a r d e d  a s  one c o n c e r n i n g  i n h e r i t a n c e , s i n c e  t o  h o l d  t h a t  t h e  
g i f t  was v a l id "  w o u ld  r e n d e r  t h e  o r d i n a r y  r u l e s  o f  i n h e r i t a n c e  
i n o p e r a t i v e .  S uch  g i f t s  a r e ,  t h e r e f o r e ,  i n v a l i d .  I t  i s  t o  be 
n o t i c e d  t h a t  i n  a l l  t h e s e  c a s e s  t h e  g i f t  was t o  t a k e  e f f e c t  
o n l y  i n  t h e  e v e n t  o f  it he d e a t h  o f  t h e  d o n o r .  I n  U ICya Bp v .
1/ mrr--rnTvn*Jii -n-iiirr. iTT-i*
Maung Aung The i n  ( 3 2 ) ,  i t  was h e l d  t h a t  i n  o r d e r  t o  p r o v e  t h e  
d e a t h - b e d  g i f t  u n d e r  Burmese B u d d h i s t  L a w , i t  m u s t  be  shown t h a t  
t h e  d o n o r  w a s ,  i n  f a c t , o n  h i s  d e a t h - b e d  an d  h ad  no hope  o f  
r e c o v e r y  a t  t h e  t i m e  o f  m aking  t h e  g i f t .  I n  t h e  a b s e n c e  o f
( 3 0 )  Ma Mu v .  U Myu n ,  ( 1 Q % )  12 Ran.  63>+.
( 3 1 )  ( 1 9 0 2 )  I I  U .B .R .B .L .  G i f t  1 .
( 3 2 )  (19*+6) Ran .  1 3 9 .
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s u c h  c i r c u m s t a n c e s  t h e r e  i s  no r u l e  o f  l a w  w h e re b y  a s i c k  man i s
p r e v e n t e d  f ro m  t h e  d i s p o s i t i o n  o f  e v e r y  i t e m  o f  h i s  p r o p e r t y ,
p r o v i d e d  t h e  d i s p o s i t i o n  i s  t o  t a k e  e f f e c t  a t  o n c e .
The t e x t s  q u o t e d  i n  s e c t i o n  79 o f  Kinwun Mingyi 's  D i g e s t ,
vo lum e 1 a p p e a r  t o  make a n  e x c e p t i o n  i n  f a v o u r  o f  g i f t s
a c c o m p a n ie d  by d e l i v e r y  made by p a r e n t s  t o  c h i l d r e n  who a r e
l i v i n g  a p a r t  f ro m  th em ;  b u t  a s  p o i n t e d  o u t  by U May Oung ( 3 3 )
>
s u c h  e x c e p t i o n  was made a t  a t im e  when t h e i r  s h a r e  i n  t h e  
p a r e n t ' s  e s t a t e  was v e r y  much l e s s  t h a n  t h a t  o f  c h i l d r e n  l i v i n g  
w i t h  p a r e n t s  ( 3 ^ ) ?  and  i t  i s  q u e s t i o n a b l e  w h e t h e r  i t  c a n  a p p l y  
a t  t h e  p r e s e n t  d ay  s i n c e  e q u a l i t y  o f  d i v i s i o n  h a s  b e e n  made t h e  
r u l e  w i t h  r e g a r d  t o  a l l  c h i l d r e n .  As r e g a r d s  d e a t h - b e d  g i f t s  t o  
s t r a n g e r s ,  i . e .  p e r s o n s  o t h e r  t h a n  p r o s p e c t i v e  h e i r s  t o  t h e  
d o n o r ,  t h e  Manu Vanna t e x t  r e p r o d u c e d  i n  s e c t i o n  3*+*+ o f  t h e  
D i g e s t ,  volum e I  l a y s  down t h a t  t h e y  a r e  i n v a l i d ,  and  so i t  h a s  
b e e n  h e l d  i n  U Naga v .  Maung HIa  ( 3 5 ) .
I t  m us t  be  n o t e d  t h a t  a g i f t  made i n  e x t r e m i s  i s  n o t  
n e c e s s a r i l y  e q u i v a l e n t  t o  a d o n a t i o  m o r t i s  c a u s a ,  i n  w h ic h  c a s e  
a p e r s o n  who i s  i l l ,  and  e x p e c t s  t o  d i e  s h o r t l y  o f  h i s  i l l n e s s ,  
d e l i v e r s  t o  a n o t h e r  t h e  p o s s e s s i o n  o f  p r o p e r t y  t o  keep  a s  a 
g i f t  i f  t h e  d o n o r  s h a l l  d i e  o f  t h a t  i l l n e s s .  Such  a g i f t  h a s  i n  
e f f e c t  t h e  n a t u r e  o f  a  l e g a c y ,  and  a p p e a r s  t o  be v a l i d  u n d e r
( 3 3 )  Lea d i n g  c a s e s  on  B u d d h i s t  h a w ,1 8 3 •
(3*5-) D i g e s t  1 .  7*0
( 3 5 )  (1 9 0 8 )  I I  U .B .R .(1907™ 09)  B u d d h i s t  Law G i f t , 7 .
s e c t i o n  785 D i g e s t  1 .  B u t  t h e  t e x t s  t h e r e  c i t e d  do n o t  r e f e r  
t o  c a s e s  w here  t h e  p a r e n t s  a r e  i l l  o r  d y i n g ,  and  i t  m ust  he 
s a i d  t h a t  t h e  t r u e  don a t i o  m o r t i s c a u s a  i s  unknown t o  B u d d h i s t  
Law. I n  Maung Kyaw v* Maung Shwe Yo ( 3 6 ) ,  h o w e v e r ,  w here  a 
m o r tg a g e e  o f  c e r t a i n  l a n d s  s h o r t l y  b e f o r e  h e r  d e a t h  s e n t  f o r  
t h e  m o r t a g a g o r ' s  r e p r e s e n t a t i v e  and  i n  h e r  p r e s e n c e  made o v e r  the 
m o r tg a g e  d e e d  t o  a t h i r d  p e r s o n  a s  a t r u s t e e  f o r  h e r  ( t h e  
m o r t g a g e e ' s )  g r a n d c h i l d r e n  and  t o l d  t h e  m o r t g a g o r ' s  r e p r e s e n ­
t a t i v e  t h a t  i f  she  w a n te d  t o  r ed ee m  she  m u s t  pay  th e m ,  -  t h e  
S p e c i a l  C o u r t  h e l d  t h a t  i t  was a v a l i d  d o n a t i o  m o r t i s  c a u s a  and  
u p h e l d  t h e  g i f t .  I t  may be a s k e d  w h e t h e r  s u c h  g i f t s  do n o t  
o f f e n d  a g a i n s t  t h e  r u l e  o f  n o n - t e s t a t i o n  by Burman B u d d h i s t s *  
I n s t a n c e s  o f  d e a t h - b e d  g i f t s *
A l a d y  i n  h e r  l a s t  i l l n e s s  gave  a h o u s e  t o  h e r  s o n  w i t h
t h e  c o n s e n t  o f  h e r  h u s b a n d ;  a y e a r  a f t e r  t h e  l a d y ' s  d e a t h  t h e
h u s b a n d  r e m a r r i e d  an d  c l a i m e d  t h e  h o u s e  a s  h i s  a t e t p a  p r o p e r t y  
a t  h i s  s e c o n d  m a r r i a g e ;  a t  t h e  b o y ' s  sh inb .yu  ce rem o n y  t h e  b o y ' s  
f a t h e r  c o n f i r m e d  t h e  g i f t ;  i n  a s u i t  b e t w e e n  t h e  boy and  s t e p ­
m o t h e r ,  i t  was h e l d  t h a t  t h e  o r i g i n a l  d e a t h - b e d  g i f t  was n o t  
v a l i d  u n d e r  t h e  B u d d h i s t  Law f o r  w an t  o f  d e l i v e r y  o f  p o s s e s s i o n  
an d  t h a t  e v e n  t h e  s h i n b y u  g i f t  was n o t  v a l i d  a s  t h e  h u s b a n d  
a l o n e  c o u l d  n o t  g i v e  away t h e  h o u s e  w i t h o u t  t h e  s e c o n d  w i f e ' s  
c o n s e n t *  (3 7 )*
( 3 6 )  ( 1 8 9 3 )  P . J .  9 a t  1 2 .
( 3 7 )  Maung  Ba Aung v .  Ma Pa U, ( 1 9 0 7 )  1 B . L . T . 57 .
A man on  h i s  d e a t h - b e d  t r a n s f e r r e d  by two r e g i s t e r e d  d e e d s  
p addy  l a n d s  t o  h i s  nephew r e q u e s t i n g  h im  t o  s e l l  t h e  same a f t e r  
h i s  d e a t h  and  d e v o t e  t h e  s a l e  p r o c e e d s  f o r  r e l i g i o u s  p u r p o s e s *  
F o u r  d a y s  l a t e r  t h e  man d i e d  l e a v i n g  h i s  widow. The nephew 
s o l d  t h e  p ad d y  l a n d s .  I n  a s u i t  b e t w e e n  t h e  widow and  t h e  
nephew  i t  was h e l d ,  t h a t ,  a s  t h e  d e a t h - b e d  g i f t  was n o t  made in. 
f a v o u r  o f  an  h e i r  i t  was i n v a l i d  u n d e r  t h e  B u d d h i s t  Law; 
f u r t h e r m o r e  i t  was i n  t h e  n a t u r e  o f  a  t e s t a m e n t a r y  d i s p o s i t i o n  
c o n t r a r y  t o  t h e  p r o v i s i o n s  o f  t h e  B u d d h i s t  Law ( 3 8 ) ,
E l e v e n  d a y s  b e f o r e  h e r  d e a t h ,  a l a d y ,  i n  f u l l  c o n s c i o u s n e s s  
o f  h e r  a p p r o a c h i n g  d e a t h ,  e x e c u t e d  a d e e d  i n  f a v o u r  o f  h e r  
s i s t e r  r e l e a s i n g  a l l  h e r  r i g h t s  i n  t h e  s h a r e  o r  i n t e r e s t  t o  
w h ic h  sh e  was e n t i t l e d  i n  t h e  u n d i v i d e d  a n c e s t r a l  p r o p e r t y  i n
i
c o n s i d e r a t i o n  o f  t h e  n e c e s s a r i e s  s u p p o s e d  t o  h a v e  b e e n  s u p p l i e d  
t o  h e r  by t h e  d o n e e .  The d ee d  was i n  e f f e c t  a d e a t h - b e d  g i f t .  
On h e r  d e a t h  h e r  h u s h a h d  and  c h i l d r e n  f i l e d  a s u i t  a g a i n s t  t h e  
d o n ee  t o  a d m i n s t e r  h e r  e s t a t e .  I t  was h e l d  t h a t  t h e  
c o n s i d e r a t i o n  was i l l u s o r y  and  t h a t  t h e  d e e d ,  i f  i t  c o u l d  t a k e  
e f f e c t  a t  a l l ,  c o u l d  o n l y  t a k e  e f f e c t  a s  a d e a t h - b e d  g i f t ,
w h ic h  i s  n o t  w i t h i n  t h e  c o m p e te n c e  o f  a Burman B u d d h i s t  ( 3 9 ) *
\
( d ) F a m i l y  A rrn ag em e n t  s ,.
I t  s o m e t im e s  h a p p e n s  t h a t  t h e  s p e c i a l  c i r c u m s t a n c e s  o f  a 
f a m i l y  r e n d e r  . a d h e r e n c e  t o  t h e  r u l e s  o f  t h e  D ham m atha ts  e i t h e r
( 3 8 )  Maung Ba Maung v .  Maung Pyu ,  (1 9 1 7 )  ^ 0  1 .  0.85*+.
( 3 9 )  Ma Pwa S e ln  v.' Mg. Ba~Saw. T l 9 2 9 ) A . I . R .  Ran. 2*6.
i n c o n v e n i e n t  o r  i n e q u i t a b l e  I n  d i s t r i b u t i n g  t h e  e s t a t e  o f  a
d e c e a s e d  Burm ese  B u d d h i s t ;  i t  may a l s o  be  t h a t  p r e s e r v a t i o n
o f  good  r e l a t i o n s  w i t h i n  t h e  f a m i l y  o r  s a v i n g  o f  t h e  f a m i l y
ttuUs of
h o n o u r ,  r e n d e r  d e s i r a b l e  a d e p a r t u r e  f r o m ^ s u c c e s s i o n  and  
p a r t i t i o n  l a i d  down i n  t h e  D h am m ath a ts .  The C o u r t s  u n d e r  s u c h  
c i r c u m s t a n c e s  a r e  n o t  a v e r s e  t o  r e c o g n i z i n g  a r r a n g e m e n t s  made 
by c o n s e n t  b e t w e e n  t h e  c l a i m a n t s ,  p r o v i d e d  t h e y  a r e  made i n  
good  f a i t h ,  e v e n  i f  t h e  t e r m s  o f  t h e  a r r a n g e m e n t  c o n f l i c t  w i t h  
t h e  r u l e s  o f  t h e  Burmese B u d d h i s t  Law (*+0).
Thus i n  Ml T h i t  v .  Maung To Aung ( b l )  i t  was s a i d  t h a t ,  
amoung Barman B u d d h i s t s  t h e  f a t h e r ,  fo iesremng t h a t  t h e  h e i r s # 
may q u a r r e l  a b o u t  t h e  d i v i s i o n  o f  p r o p e r t y  on h i s  d e a t h ,  n o t  
^ i n f r e q u e n t l y  a r r a n g e s  a s p e c i a l  c o n t r a c t  b e f o r e  h i s  d e a t h  
amoung h i s  h e i r s  w h e reb y  t h e y  b i n d  t h e m s e l v e s  t o  a c c e p t  a 
c e r t a i n  m ethod  o f  p a r t i t i o n s  s u c h  a n  a r r a n g e m e n t  d o e s  n o t  
u s u a l l y  g i v e  them  a c a u s e  o f  a c t i o n  a g a i n s t  h im d u r i n g  h i s  
l i f e .  More f r e q u e n t  a r e  c a s e s  o f  a r r a n g e m e n t s ,  and  d i v i s i o n s  
made a f t e r  t h e  d e a t h  o f  one o r  b o t h  p a r e n t s  e i t h e r  by m u tu a l  
c o n s e n t  o r  by  v i l l a g e  e l d e r s  a s  a r b i t r a t o r s .  I t  i s  t h e  p o l i c y  
o f  t h e  l a w  t o  u p h o l d  s u c h  c o n t r a c t s .  J a r d i n e ,  J . C . ,  s a i d  
f u r t h e r  ( ^ 2 ) ,
UI  am c o n v i n c e d  t h a t  i n  t h e  Burmese f a m i l y  s y s t e m  t h e
(*+0) U E Manng, B u rmese B u d d h i s t  Law, 117•
(hi )  (1883) S.J.197*.
(h2) (1883) S . J .1 9 7  a t  200.
r e a s o n a b l e  i s  t o  p r e c e d e  t h e  l e g a l \ d i s p u t e s  a r e  t o  be s e t t l e d ,  
n o t  a s  u n d e r  t h e  s y s t e m  o f  E n g l i s h  C o u r t s  by u n d e v i a t i n g  
a r i t h m e t i c a l  r u l e s  an d  c o m p u ls o r y  d e c r e e s ,  b u t  by c o n t r a c t s  and  
co m p ro m ise s  b a s e d  on m u tu a l  c o n s e n t  o b t a i n e d  by a rg u m e n t  and 
e x p o s t u l a t i o n  amoung t h e m s e l v e s  and p e r s u a s i o n  o f  e l d e r s ,  a l l  
p a r t i e s  a p p e a l i n g  more o r  l e s s  t o  w h a t  i s  r i g h t  and  more o r  l e s s  
a l l o w i n g  t h e m s e l v e s  t o  be g o v e r n e d  by t h e s e  c o n s i d e r a t i o n s .  I  
t h i n k  i t  n e c e s s a r y  t o  p o i n t  o u t  t o  t h e  C o u r t s  t h e  g r e a t  d i f f e r -  
e n c e  b e t w e e n  a d e c r e e  o f  a C o u r t  w h ic h  h a s  n o t h i n g  t o  do w i t h  
m u t u a l  c o n s e n t  and  t h e  f a m i l y  c o n t r a c t  o r  a r b i t r a t o r s '  a w a rd ,  
w h ic h  i s  t h e  r e s u l t  o f  e x p r e s s  c o n s e n t  and  u s u a l l y  p r e c e d e d  by 
f u l l  k n o w led g e  o f  e v e r y  c i r c u m s t a n c e  o f  t h e  l i f e  o f  t h e  p a r t i ­
c u l a r  f a m i l y . "
ft* U Thumana v .  Ma S a in g  (U-3), i t  was h e l d  t h a t  a f a m i l y  
co m p ac t  w h e reb y  t h e  income o f  p r o p e r t y  h a d  b e e n  e n j o y e d  f o r  
many y e a r s  i n  d e f i n i t e  s h a r e s  a g r e e d  u p o n  by t h e  p a r t i e s  
o p e r a t e d  a s  e s t o p p e l  t o  a s u i t  by one o f  them  who was e n t i t l e d '  
t o  t h e  w ho le  p r o p e r t y .
Kyi
T a f q z z a l  Ahmed v .  Majong Shwe l ( k 4 ) « a Bur  man B u d d h i s t  t e n  
d a y s  b e f o r e  h i s  d e a t h  t o l d  h i s  c h i l d r e n  by h i s  p r e d e c e a s e d  f i r s t  
w i f e  t o  g i v e  c e r t a i n -  s p e c i f i e d  p r o p e r t i e s  t o  h i s  s e c o n d  w i f e  i n  
l i e u  o f  h e r  s h a r e  i n  h i s  e s t a t e  and  t h e  w i f e  e x p r e s s e d  h e r  
c o n s e n t  t o  i t .  T h r e e  d a y s  a f t e r  h e r  h s u b a n d ' s  d e a t h  t h e  widow
a c c e p t e d  t h e  p r o p e r t i e s  w o r t h  o n e - s i x t h  o f  t h e  v a l u e  o f  h e r  
s h a r e  i n  t h e  e s t a t e  a l l o w i n g  i t  t o  be u n d e r s t o o d  t h a t  she  w ould  
n o t  make any  f u r t h e r  c l a i m  t o  t h e  e s t a t e .  L a t e r  on by a 
r e g i s t e r e d  d e e d  sh e  s o l d  h e r  s h a r e  i n  t h e  e s t a t e  t o  a s t r a n g e r .  
The p u r c h a s e r  c l a i m e d  t h e  w id o w 's  s h a r e  and  t h e  s t e p - c h i l d r e n  
r e s e n t e d  t h e  c l a i m  r e l y i n g  on t h e  w id o w ’ s o r a l  r e l e a s e .  I t  was 
h e l d  t h a t  t h e  w id o w 's  c o n s e n t  t o  t h e  c o n t r a c t  was n o t  f r e e  a s  i t  
was l a r g e l y  i n f l u e n c e d  by t h e  d i s t u r b e d  s t a t e  o f  h e r  m in d ,  and  
t h a t  a s  t h e  c o n t r a c t  ‘was i n e q u i t a b l e ,  an d  a s  s h e  gave  up h e r  
u n d o u b t e d  r i g h t s  f o r  a g r o s s l y  i n a d e q u a t e  c o n s i d e r a t i o n  w i t h o u t  
any  p r o f e s s i o n a l  a s s i s t a n c e ,  and  a s  t h e r e  was no p r o p e r  d e e d  o f  
r e l e a s e ,  h e r  t i t l e  t o  h e r  s h a r e  i n  t h e  e s t a t e  s t i l l  v e s t e d  i n  
h e r  when sh e  s o l d  away h e r  s h a r e .
I t  m u s t ,  h o w e v e r ,  be rem em bered  t h a t  s u c h  a r r a n g e m e n t s ,  a r e  
e n f o r c e d  a s  b e i n g  bona  f  i d e  s e t t l e m e n t s  o f  e x i s t i n g  d i s p u t e s  ; a  
b ona  f i d e  com prom ise  o f  a c l a i m ,  n e i t h e r  f r i v o l o u s  n o r  v e x a t i o u s  
i s  a good  c o n s i d e r a t i o n ,  w h e t h e r  t h e  c l a i m  w ould  h av e  b e e n  
s u c c e s s f u l  o r  n o t ;  a n  a g r e e m e n t  s u p p o r t e d  by i t  w ou ld  be 
e n f o r c e d  a s  a b i n d i n g  c o n t r a c t .  T h a t  t h e  b i n d i n g  f o r c e  o f  s u c h  
a r r a n g e m e n t s  i s  n o t  d e r i v e d  f ro m  any  c u s to m  p e c u l i a r  t o  t h e  
Burmese B u d d h i s t s  was r e c o g n i s e d  by J a r d i n e , J . C . ,  who I n  Mi Thl1 
v .  Maung To.....Aung (*+5) s t a t e d ,
W h e n  t h e  members o f  a f a m i l y  a g r e e s  amo'*flj; t h e m s e l v e s  a s
<W5) ( 1 8 8 3 ) s . j .  1 9 7 .
t o  t h e  d i v i s i o n  o f  p r o p e r t y  on t h e  d e a t h  o f  t h e  o w n e r ,  t h e  
v a l i d i t y  o f  t h e  a g r e e m e n t  d e p e n d s  more p r o b a b l y  on  t h e  C o n t r a c t  
A c t  t h a n  on  t h e  r u l e s  o f  B u d d h i s t  Law, and  t h e  C o u r t s  o f  C i v i l .  
Law w i l l  e n f o r c e  t h e  c o n t r a c t  i n  t h e i r  j u r i s d i c t i o n  o f  e q u i t y  
an d  on  t h e  o r d i n a r y  p r i n c i p l e s  .of  C o u r t s  o f  E q u i t y .*1
The m i s t a k e ,  made i n  good company ( ^ 6 ) t h a t  t h e  f a m i l y  
co m p ac t  o r  t h e  f a m i l y  a r r a n g e m e n t  i s  p a r t  and  p a r c e l  o f  t h e  
c u s t o m a r y  law  o f  t h e  Burmese B u d d h i s t  and  t h a t  s u c h  a r r a n g e m e n t s  
a r e  f a v o u r e d  i n  t h a t  s y s t e m  o f  l a w  i s  t h e  r e s u l t  o f  t a k i n g ,  
i s o l a t e d  f ro m  i t s  c o n t e x t ,  a  s t a t e m e n t  o f  J a r - d i n e , J . C * i n  Mi 
T h i t ' s  c a s e ,  nAmong t h e  Burmese B u d d h i s t s ,  t h e  f a t h e r  f o r e s e e i n g  
t h a t  t h e  h e i r s  may q u a r r e l  a b o u t  d i v i s i o n  o f  t h e  p r o p e r t y  on h i s  
d e a t h ,  n o t  i n f r e q u e n t l y  a r r a n g e s  a ' s p e c i a l  c o n t r a c t  b e f o r e  h i s  
d e a t h  among t h e s e  h e i r s ,  w h e reb y  t h e y  b i n d  t h e m s e l v e s ,  t o  a c c e p t  
a c e r t a i n  p r o p o r t i o n ,  o r  a s p e c i f i e d  a r e a s  o f  l a n d ,  o r  a c e r t a i n  
number o f  c a t t l e ,  o r  p a r t i c u l a r  c h a t t e l s . n V i n i c c h a y a r a s i  a t  
s e c t i o n  79 o f  Kinwun M i n t y i s  D i g e s t ,  vo lum e 1 ,  makes i t  c l e a r  
t h a t  t h e r e  e x i s t s  no l e g a l  s a n c t i o n  f o r  s u c h  a c o n t r a c t  5 t h e  . 
c h i l d r e n  a r e  m e r e l y  e x h o r t e d  t o  r e s p e c t  t h e  d y i n g  i n j u n c t i o n s  o f  
t h e i r  p a r e n t s .  J a r d i n e , J . C * , r e c o g n i z e d  t h i s ,  f o r  he p l a c e d  
s u c h  a c o n t r a c t  among m a t t e r s  w h ic h  h av e  n o t  y e t  become r u l e s  o f  
l a w  o r  h i g h e r  t h a n  r u l e s  o f  c o n d u c t  (*+7 )« I£  i t  i s  v ie w e d  a s
( b 6 ) Ma Ma_ Gy i  v .  Daw Thwe, C i v i l  R e g u l a r  N o . 562 o f  1925  on t h e  
O r i g T n a l ^ S i d e  o f  t h e  H igh  C o u r t  o f  J u d i c a t u r e  a t  Rangoon 
q u o t e d  i n  U E M aung,Burmese B u d d h i s t  L aw ,1 1 8 .
(H-7) U E Maung, Burm ese  B u d d h i s t  Law.lTQ
a m a t t e r  o f  c o n t r a c t  b e tw e e n  t h e  p r o s p e c t i v e  h e i r s ,  t h e  
a r r a n g e m e n t  o f f e n d s  t h e  r u l e  a g a i n s t  d e a l i n g s  i n  e x p e c t a n c i e s  
( 4 8 ) .  T h u s ,  i t  was h e l d  i n  Dhar v .  H toon  M a y , ( 4 9 )  t h a t  t h e  
p r o h i b i t i o n  c o n t a i n e d  i n  s e c t i o n e d ( a )  o f  t h e  t r a n s f e r  o f  
P r o p e r t y  A c t  a g a i n s t  t h e  t r a n s f e r  o f  an  h e i r - a p p a r e n t 1s s u c c e e -  
d i n g  t o  a n  e s t a t e  a p p l i e s  t o  e s t a t e s  g o v e r n e d  by B urm ese  B u d d h i s t  
Laxtfo The c h a n c e  o f  an  h e i r  s u c c e e d i n g  t o  an  e s t a t e  i s  n e i t h e r  
t r a n s f e r a b l e  n o r  r e l e a s a b l e .  Any a r r a n g e m e n t  a s  i n  Mi Thit* s -. 
c a s e  w ou ld  n o t  be e n f o r c e a b l e  p e r  s e j  b u t  i f  t h e  d e a t h  o f  t h e  
a n c e s t o r ,  t h e  h e i r s  a c t  u p o n  i t ,  i t  may be c o n s i d e r e d  t o  be a n  
o r a l  p a r t i t i o n  i n  a c c o r d a n c e  w i t h  t h e  c o n t r a c t ,  and  a s  t h e  law- 
d o e s  n o t  r e q u i r e  t h a t  p a r t i t i o n  s h o u l d  be  e f f e c t e d  by a d o c u ­
m e n t ,  t h e  C o u r t s  w ou ld  r e f u s e  t o  d i s t u r b  a c o m p le t e d  p a r t i t i o n  
( 5 0 ) .
( 3 )  The I n t r o d u c t i o n  o f  T e s t a m e n t o r y  C a p a c i t y  i n t o  Burmesew r  * —ir ^ ^ if<niM-r-r. rTiirr~T in' i i>' m i' i n^nn ■■ ■ip.in -im i nm" i r i g r ny  i r —it'-—n—*~r-—mFfi>t*ri»trtrn wmiFmi—nnrTi mTii i i i i,n Tirw~~rr*—r i~ti ,h *iTii n fni T r . n n^ f i|tT«rri—t t t
B u d d h i s t  Law.
I t  h a s  b e e n  p o i n t e d  o u j  t h a t  a l t h o u g h ,  o r i g i n a l l y ,  t h e r e  
was much s i m i l a r i t y  b e tw e e n  Burmese and K andyan  la w s  I n  t h e  
r u l e s  g o v e r n i n g  d i s p o s i t i o n  o f  p r o p e r t y  by t h e  owner b e f o r e  h i s  
d e a t h ,  t h e  power o f  t e s t a m e n t a r y  a l i e n a t i o n  d i d  n o t  d e v e l o p  I n  
Burmese Law a s  i t  d i d  i n  K andyan  Law. N e v e r t h e l e s s ,  a t t e m p t s
h av e  b e e n  made i n  Burma t o  e v a d e  t h e  r u l e s  p r o h i b i t i n g
( 4 8 )  Qoui^Mohan, '  ( 1 9 2 3 ) 50SLUA. 2 3 9 ,
D har  v .  H toon  May, (1 9 1 9 )  12 B.LV1V106.
( 4 9 )  (1 9 1 9 )  12 B . L . T .  1 0 6 .
(5 0 )  Maung, Po K in  v .  Maung Shwe . Bya , (1923  ) 1 R an .4o5«
t e s t a m e n t a r y  d i s p o s i t i o n s  * E v en  t h o u g h  t h e s e  a t t e m p t s  have  
f a i l e d ,  t h e y  r a i s e  t h e  q u e s t i o n  w h e t h e r  l e g i s l a t i o n  i s  
n e c e s s a r y  t o  i n t r o d u c e  i n t o  t h e  Burmese B u d d h i s t  Law t h e  c o n c e p t  
o f  a t e s t a m e n t a r y  i n s t r u m e n t *
co­
l t  i s  s u b m i t t e d  t h a t  T e s t a t i o n  i s  i m p r a c t j j b l e  a s  w e l l  a s
i n e x p e d i e n t  i n  Burmese B u d d h i s t  Law. A c c o r d i n g  t o  Burmese 
n o t i o n s ,  t h e  w i f e  i s  " c o n s i d e r e d  a s  p r a c t i c a l l y  on a n  e q u a l i t y  
w i t h  t h e  h u s b a n d ,  and  she  g e n e r a l l y  t a k e s  a n  e q u a l  p a r t  i n  t h e  
managem ent o f  t h e  f a m i l y  a f f a i r s .  C o n s e q u e n t l y  sh e  h a s  f o r  t h e  
m os t  p a r t  an  i n t e r e s t  e q u a l  t o  h e r  h u s b a n d ' s  i n  t h e  f a m i l y  
p r o p e r t y  and  when h e r  h u s b a n d  d i e s  t h i s  i n t e r e s t  i s  c a r e f u l l y  
p r o t e c t e d  by t h e  la w  o f  i n h e r i t a n c e  ( 5 1 ) . 11 I n  s u c h  a s y s t e m ,  
w here  t h e  i n t e r e s t  o f  a h u s b a n d  and  w i f e  i n  a l l  p r o p e r t y  
a c q u i r e d  d u r i n g  c o v e r t u r e  i s  j o i n t ,  and  i n d i v i s i b l e  e x c e p t  on 
d i v o r c e ,  t h e r e  seems t o  be no room f o r  a n  i n s t i t u t i o n  w h ich  
c a n n o t  b u t  t e n d  t o w a r d s  d i s t u r b i n g  t h e  harm ony  o f  wedded l i f e .  
The p r o g r e s s  made i n  Burma to w a r d s  t h e  e m a n c i p a t i o n  o f  women 
w ou ld  p r o b a b l y  n o t  h a v e  b e e n  so marked a s  i t  h a s  b e e n  i f  t h e  
i d e a  t o  t e s t a m e n t a r y  p o w er ,  e v e n  i f  known, h a d  commended i t s e l f  
t o  t h e  men. The Burmese B u d d h i s t  c o u p l e  i s  more t r u l y  ' o n e '  I t t a  
any  o t h e r  5 t o  e n a c t  t h a t  t h e  h u s b a n d  o r  t h e  w i f e  m ig h t  d i s p o s e  
o f  h i s  o r  h e r  s h a r e  i n  t h e  j o i n t  p r o p e r t y  w i t h o u t  t h e  kno w led g e  
o r  c o n s e n t  o f  t h e  o t h e r  w ould  remove t h e  m o s t  e f f e c t i v e  s a f e ­
g u a r d  o f  t h e  m a r r i a g e  t i e .  The p o s s i b l e  d i s c o u r a g e m e n t  o f
Ci 3 92- crr)
( 5 l )  Mi Lan  v .  M aungShw e D a i n g »(1893 "9 )  I I  U .B .R J1 2 1 .
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s e l f i s h  b e h a v i o u r  on  t h e  p a r t  o f  one s p o u s e  by t h e  o t h e r s  f r e e ­
dom t o  d i s p o s e  o f  h i s  o t h e r  i n t e r e s t  i n  t h e  p r o p e r t y  o f  t h e  
m a r r i a g e  w ou ld  be o f  s m a l l  i m p o r t a n c e  com pared  w i t h  t h e  f e e l i n g s  
o f  m u t u a l  s u s p i c i o n  and  d i s t r u s t  w h ic h  i t  w ould  c e r t a i n l y  
e n g e n d e r .
r
T h e re  a r e ,  m o r e o v e r ,  p r a c t i c a l  d i f f i c u l t i e s .  The h u s b a n d ' s  
and  t h e  w i v e ' s  s h a r e  i s  n o t  a lw a y s  f i x e d .  The r i g h t s  o f  t h e  
e l d e s t  so n  o r  d a u g h t e r ,  t h e  i n t e r e s t s  o f  c h i l d r e n  by a p r e v i o u s  
u n i o n  who h av e  n o t ,  c l a i m e d  p a r t i t i o n  on  t h e i r  s u r v i v i n g  p a r e n t s  
s u b s e q u e n t  m a r r i a g e ,  f o r  e x a m p le ,  c r e a t e  u n a v o i d a b l e  c o m p l i ­
c a t i o n s .
H ence ,  u n l e s s  and  u n t i l  t h e  l e g i s l a t u r e  i s  p r e p a r e d  to
b r u s h  a s i d e  r i g h t s  and  i n t e r e s t s  p e c u l i a r  an d  a d v a n t a g e o u s  t o
t h e  p e o p l e  o f  Burma, and  e n j o y d d  by them  f ro m  t im e  im m em o r ia l ,  
and  t o  i g n o r e  t h e  c l e a r  i n j u n c t i o n  o f  B uddhism  t h a t  a man m ust  
make due p r o v i s i o n  f o r  h i s  w i f e  and  c h i l d r e n  -  m ean ing  t h e r e b y  
a l l  h i s  w iv e s  and  a l l  h i s  c h i l d r e n  ( 5 2 ) ,  t h e  i n t r o d u c t i o n  o f  t h e  
W i l l ,  a n  i n s t r u m e n t  n o t  w i t h o u t  i t s  a d v a n t a g e s  b u t  y e t  c a p a b l e  
o f  b e i n g  u s e d  t o  i n j u r e  and  o p p r e s s ,  i s  u n d e s i r a b l e ,  
h .  S e c ond p r i n c i p l e s t h e  N o n -a s c e n t  o f  I n h e r i t a n c e .
I t  i s  a f u n d a m e n t a l  p r i n c i p l e  o f  Burmese B u d d h i s t  Law o f  
i n h e r i t a n c e  t h a t  t h e  w i f e  i s  t h e  s o l e  o r  t h e  c h i e f  h e i r  t o  h e r
h u s b a n d  and  t h a t  t h e  h u s b a n d  i s  t h e  s o l e  o r  t h e  c h i e f  h e i r  t o
( 5 2 )  U May Oung, L e a d in g  C a s e s  on B u d d h i s t  Law, 20 9 .
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h i s  w i fe *  E x c e p t  when t h e r e  i s  a n  d r  a s  a. c h i l d  c a p a b l e  o f  t a k i n g  
a q u a r t e r  s h a r e  and  e x c e p t  i n  r e s p e c t  o f  c e r t a i n  v e r y  r e s t r i c t e d  
c l a s s e s  o f  p r o p e r t y ,  t h e  s u r v i v o r  o f  a  Burmese  B u d d l i i s t  c o u p l e  
e x c l u d e d  t h e  c h i l d r e n  and  a l l  t h e  k i n d r e d  o f  t h e  d e c e a s e d  
h u s b a n d  o r  w i f e  ( 5 3 ) .
S u b j e c t  t o  t h e  r i g h t  o f  t h e  s u r v i v i n g  s p o u s e ,  and t o  t h e  
e x c e p t i o n  h e r e i n a f t e r  n o t e d ,  t h e  e s t a t e  o f  a d e c e a s e d  p e r s o n  
w i l l  d e v o l v e  i n  t h e  f i r s t  i n s t a n c e  u p o n  h i s  d e c e n d a n t s  t o  t h e  
e x c l u s i o n  o f  a l l  o t h e r s  (5*+)* T h i s  i s  b a s e d  u p o n  a n  a n a l o g y  o f  
n a t u r e .  Mnnnana ( 5 5 )  s a y s ,  “ t h e w a t e r s  o f  a r i v e r  n e v e r  f l o w  t o  
t h e  s o u r c e  b u t  dow nw ards .*1 The r e a s o n  i s  b e c a u s e  i t  i s  l i k e n e d  
t o  t h e  w a t e r s  w h ic h  f l o w  i n t o  t h e  o c e a n ,  w h ic h  i s  t h e i r  
d e s t i n a t i o n .
B u t  t h e r e  i s  a l i m i t  t o  t h i s  p r i n c i p l e  o f  d e s c e n t .  A g a i n ,  
a  n a t u r a l  a n a l o g y  i s  t a k e n  a s  a g u i d e ,  “ t h o u g h  t h e  w a t e r s  h av e  
a r r i v e d  a t  t h e i r  d e s t i n a t i o n ,  t h e y  more o r  l e s s  somehow o r  o t h e r  
f l o w  b a c k  t o  t h e  s o u r c e  ( 5 6 ) .  So w here  p r o p e r t y  d e v o l v in g ,  on 
d e a t h  c a n n o t  f i n d  a n  h e i r  by d e s c e n t ,  i t  a s c e n d s .
I n  Burm ese  B u d d h i s t  Law i n h e r i t a n c e  s h a l l  n o t  a s c e n d  w here  
i t  c a n  d e s c e n d .  T h i s  o r d i n a r i l y  means t h a t  w here  t h e r e  a r e
( 5 3 )  D i g e s t  1 ,  36H-375?
Ma Gun v .  Ma Gun ,  ( 187^ )  S . 1 * 3 3 5 
M I P y u  v .  Mi Bon Dok q ( 187^ )  0 . J . 3 5 ? ,
Mi Saw My i n  v .  Mi Shwe Thin, (1 9 1 2 )  I  U .B .R .1 2 5 ;
Ma S e i n  Ton v .  Ma Beiu ( 1 9 1 5 )  8 L .B .R .  5 0 1 ( p- &*);r  i 1 iii h i— 1 —» .| imi i< Eii ■ 11 ninnn nu.m m  nm  raiwr rtiWMiaBitmw /
Mg. OhnKhin v .  U Myo, (1 9 3 1 )  10 R an .  125-s
C 3 0  H a j f f i v .  Mg..„Es„i4zii, ( 1 9 2 5 )  3 Ran .  86 s 
, Ma-Hn i n  Bwin  v .  U Shwe G on, ( 1 9 l ‘+) 8 L . B . R . K P . C . ) 
( 5 5 )  S e c t i o n  5-6. ( 5 6 )  S e c t i o n  1+6.
h e i r s  i n  t h e d d e s c e n d i n g  l i n e  f ro m  t h e  d e c e a s e d ,  a s c e n d a n t s  and  
c o l l a t e r a l s  a r e  e x c l u d e d  ( 5 7 ) .  A Burmese B u d d h i s t ' s  n a t u r a l  
h e i r s  a r e  h i s  o r  h e r  s p o u s e  r e l i c t  and  c h i l d r e n ;  p a r e n t s ,  
b r o t h e r s  an d  s i s t e r s  and  t h e i r  i s s u e  h a v e ,  o r d i n a r i l y  110 r i g h t  
t o  s h a r e  i n . t h e  e s t a t e  i f  t h e  p r o p o s i t u s  l e a v e s  a s i n g l e  c h i l d  
o r  g r a n d c h i l d ;  t h e  r u l e  e x t e n d s  t o  a d o p t e d  c h i l d r e n ,  -  f u l l y  
t o  k i t t i m a and  p a r t i a l l y  t o  a p a t i t t h a .  The p r i n c i p l e  h a s  a l s o  
b e e n  a p p l i e d  t o  s f c e p - c h i l d r e n  and  s t e p - g r a n d c h i l d r e n ;  and  e v e n  
i l l e g i t i m a t e  i s s u e  a r e  so m e t im es  a l l o w e d  t o  come i n  (58 )*
To t h e  f u n d a m e n t a l  p r i n c i p l e  o f  Burmese B u d d h i s t  Law t h a t  
i n h e r i t a n c e  s h a l l  n o t  a s c e n d  i f  i t  c a n  p o s s i b l y  d e s c e n d  t h e r e  
i s  a l o g i c a l  c o r r o l o r y  t h a t  i n h e r i t a n c e  m us t  n o t  a s c e n d  m o re ,  
t h a n  n e c e s s a r y  (59 )*
A t ta ^ f sa n k h e p a  s a y s  ( 6 0 ) ,  " A f t e r  t h e  d i v i s i o n  o f  i n h e r i t a n c e  
one  o f  t h e  c o - h e i r s  d i e s ,  l e a v i n g  n e i t h e r  w i f e  n o r  c h i l d ,  
i n h e r i t a n c e  s h o u l d  a lw a y s  d e s c e n d ,  and  l e t  t h e  y o u n g e r  b r o t h e r s  
an d  s i s t e r s  o f  t h e  d e c e a s e d  i n h e r i t  t h e  p r o p e r t y *  B u t  f a i l i n g  
j u t t i o r s ? i n h e r i t a n c e  may a s c e n d  and  l e t  t h e  e l d e r  r e l a t i v e s  o f  
t h e  d e c e a s e d ,  l i k e  e l d e r  b r o t h e r s  o r  s i s t e r s ,  o r  e v e n  p a r e n t s  
an d  g r a n d p a r e n t s  s u c c e e d  t o  t h e  e s t a t e . "
Manugye ( 6 1 )  s a y s ,  " A l l  k i n d s  o f  i n h e r i t a n c e  s h a l l  o n l y  
d e s c e n d  i . e .  c h i l d r e n ,  g r a n d c h i l d r e n  and g r e a t g r a n d c h i l d r e n  o n l y
(5 7 )  Manugye,  X , 1 7 - 1 8 ;  D i g e s t  1 ,  310 .
(5 8 )  U E Maung, B u rm e se .B u d d h i s t  Law, 211 *
(5 9 )  t _ Kywe v .  Mg..Py~o, ( l 8 9 5 ) I I  U .B .R . (1 8 9 2 - 6 )1 8 V ,  
Kyaw v .  Mg.,Po M y l t , ( 1 9 2 5 )  3 Ran .  8 6 .
( 6 0 )  S e c t i o n  2 11 .  T b T J  X . ,  1 .
s h a l l  i n h e r i t . "  The e x t r a c t  f ro m  t h e  same D ham m atha ts  i n  t h e  
D i g e s t  ( 6 2 )  s a y s ,  "The g e n e r a l  r u l e  i s  t h a t  r e l a t i v e s  o f  
p r e v i o u s  g e n e r a t i o n s  s h a l l  n o t  i n h e r i t  t h e  p r o p e r t y  o f  t h e i r  
d e s c e n d a n t s .  B u t  i f  a  p e r s o n  d i e s  l e a v i n g  n e i t h e r  \ t f i fe ,  c h i l d ­
r e n ,  b r o t h e r s  n o r  s i s t e r s ,  h i s  p a r e n t s  become h i s  s o l e  h e i r s .  
T h i s  r u l e  i s  b a s e d  on t h e  f a c t  t h a t  t h e  B u ddha ,  who s t o o d  i n  a 
q u a s i - p a r e n t a l  r e l a t i o n  t o  h i s  d i s c i p l e s ,  h a d  t h e  r i g h t  t o  
a c c e p t  g i f t s  made i n  t h e i r  f a v o u r .  S i m i l a r l y  i n  t h e  a b s e n c e  o f  
p a r e n t s ,  b r o t h e r s ,  s i s t e r s ,  and c h i l d r e n ,  g r a n d p a r e n t s  become 
t h e  s o l e  h e i r  s . 11
3
I n  t h e  a b s e n c e  o f  a l l  o t h e r  h e i r s ,  t h e  s i x  r e l a t i v e s  o f  t h e  
h u s b a n d  and  o f  t h e  w i f e  ( 6 3 ) s u c e e d  t o  t h e  e s t a t e .  B u t  i f  
g r a n d p a r e n t s  a r e  l i v i n g ,  t h e i r  c l a i m  o v e r r i d e s  t h a t  o f  t h e  s i x  
r e l a t i v e s .  The w a t e r  b r o u g h t  down by a l l  r i v e r s  and  s t r e a m s  
m u s t  e v e n t u a l l y  f l o w  i n t o  t h e  o c e a n . 1'
E l s e w h e r e  Manugye ( 6 b )  s a y s ,  " I f  t h e  d e c e a s e d  h a s  110 
f a t h e r ,  m o t h e r ,  s o n s ,  d a u g h t e r s ,  o r  r e l a t i o n s ,  ( b r o t h e r s  and
( 6 2 ) D i g e s t ,  1 ,  s e c t i o n  3 U °
( 6 3 ) M anugye , Book X . , s e c t  i o n  56:™ "The s i x  r e l a t i v e s  o f  t h e  
h u s b a n d  an d  t h e  s i x  o f  t h e  w i f e  who s h a l l  i n h e r i t ,  a r e  t h e s  
The h u s b a n d ' s  m o t h e r ' s  e l d e r  and  y o u n g e r  s i s t e r s ,  h i s  
m o t h e r ' s  e l d e r  and  y o u n g e r  b r o t h e r s , h i s  u n c l e s  by t h e  f a t ­
h e r ' s  s i d e ,  a n d  a u n t s  by t h e  f a t h e r ' s  s i d e ; t h e s e  s± e  t h e  
s i x  r e l a t i v e s  o u t  o f  t h e  d i r e c t  l i n e  o f  t h e  h u s b a n d ; t h e  
w i f e ' s  m o t h e r ' s  e l d e r  and y o u n g e r  s i s t e r s , h e r  m o t h e r ' s  
e l d e r  and  y o u n g e r  b r o t h e r s , u n c l e s  by t h e  f a t ^ g ^ ' s  s i d e ,  
and  aun ts ,  by t h e  f a t h e r ' s  s i d e ;  t h e s e  a r e  t h e f r e l a t i v e s  o f  
t h e  w i f e  o f  t h e  d i r e c t  l i n e ;  and  t h e s e  t w e l v e  r e l a t i v e s  
i t  i s  s a i d  s h a l l  i n h e r i t . "
( 6b )  X. 1 9 .
s i s t e r s  5 ) t h e  law  by w h ic h  t h e  g r a n d - f a t h e r  and  m o th e r  i n h e r i t  
i s  t h i s :  I f  t h e r e  be  none  o f  t h e  above-uiamed h e i r s ,  s i x
( d e g r e e s  o f )  r e l a t i v e s  o f  t h e  h u s b a n d  and  s i x  o f  t h e  w i f e  a r e  
l a i d  down a s  h e i r s ;  b u t  I f  t h e  own g r a n d - f a t h e r  and  g r a n d ­
m o th e r  a re ,  a l i v e ,  t h e y  s h a l l  i n h e r i t  b e f o r e  t h e s e  s i x  r e l a t i v e s .
U Tha Gywe ( 6 5 )  e x p r e s s e d ,  w i t h o u t  a u t h o r i t y ,  t h e  o p i n i o n  
t h a t  t h e  u n c l e  w ou ld  e x c l u d e  t h e  nephew on  t h e  p r i n c i p l e  t h a t  
t h e  n e a r e r  e x c l u d e d  t h e  more r e m o t e ,  w h i l e  May Oung ( 6 6 ) was 
o f  t h e  o p i n i o n  t h a t  t h e y  w ou ld  s h a r e  e q u a l l y .
d o m in a n t  p r i n c i p l e  i s  t h a t  o f  n o n - a s c e n t  a n d  i t  i s  o n l y  when 
t h a t  I s  e x h a u s t e d  t h a t  t h e  r u l e  o f  p r o p i n q u i t y  i s  a p p l i c a b l e ,  
and  so  nephews e x c l u d e  u n c l e s .  I t  was a d m i t t e d  i n  t h i s  .(Judge­
ment t h a t  n e i t h e r  i n  t h e  D ham m atha ts  n o r  i n  t h e  c a s e s  was t h e r e  
an y  a u t h o r i t y  f o r  t h i s ,  b u t  i t  was h e l d  t h a t  t h e  p r i n c i p l e  o f  
n o n - a s c e n t  was f u n d a m e n t a l .
F o l l o w i n g  t h e  r u l e  i n  Manugye X, 1 8 . ,  i t  was h e l d  i n  Maung 
Tu v .  Ma C h i t  ( 6 8 ) t h a t  t h e  i n h e r i t a n c e  i s  s a i d  t o  a s c e n d  i f  i t  
g o e s  n o t  m e r e l y  t o  a p r e v i o u s  g e n e r a t i o n ,  b u t  i f  i t  g o e s  f ro m  
a young b r o t h e r  t o  a n  e l d e r .  Hence t h e  y o u n g e r  b r o t h e r s  and  
s i s t e r s  o f  a d e c e a s e d  p e r s o n  e x c l u d e  f ro m  i n h e r i t a n c e  t h e  e l d e r
I n  Ma T i n  v .  Ma Shwe S i n t  ( 6 7 ) ,  i t  was h e l d  t h a t  t h emiinfffr iwV'w rt in »<.«« ii»i m m i >'■ u .v , a  r
( 6 5 )  C o n f l i c t  o f  Au t h o r i t y  i n  B u d d h i s t  Law, Vo1 . 1 1 . I l l
( 6 6 ) Lead* ~-  — ’ • ~ ~ * 273"*
( 6 7 ) (192
( 6 8 ) ( 1 9 2 6 )  1+ Ran .  62
b r o t h e r s  and  s i s t e r s  ( 6 9 ) .  L o g i c a l l y ,  t h e r e f o r e ,  i f  t h e  
y o u n g e s t  o f  s e v e r a l  b r o t h e r s  o r  s i s t e r s  d i e s  c h i l d l e s s ,  t h e  
s e c o n d  y o u n g e s t  b r o t h e r  o r  s i s t e r  s h o u l d  e x c l u d e  t h e  r e m a i n i n g  
s u r v i v o r s  f ro m  any  s h a r e  i n  t h e  e s t a t e  o f  t h e  d e c e a s e d .  The 
p r i n c i p l e  h a s ,  n o t ,  h o w e v e r ,  b e e n  e x t e n d e d  t o  s u c h  c a s e s ,  t h e  
g e n e r a l  r u l e  b e i n g  t h a t ,  w here  t h e r e  a r e  no  d e s c e n d a n t s ,  t h e  
s u r v i v i n g  c o - h e i r s  i n h e r i t  e q u a l l y  ( 7 0 ) .  I n  Kan Gyl v .  Ma. .Pyu 
( 7 1 )  i t  was h e l d  t h a t  t h e  s u r v i v i n g  p a t e r n a l  and  m a t e r n a l  u n c l e s  
an d  a u n t s  o f  t h e  p r o p o s i t u s ,  s h o u l d ,  i n  t h e  a b s e n c e  o f  n e a r e r  
r e l a t i v e s ,  s h a r e  e q u a l l y  i n  t h e  e s t a t e ,  i r r e s p e c t i v e  o f  t h e  
f a t h e r  o f  t h e  p r o p o s i t u s  h a v i n g  p r e d e c e a s e d  t h e  m o th e r  01? v i c e  
v e r s a .
H a l f  b r o t h e r s  and  h a l f  s i s t e r s  e x c l u d e  t h e  m a t e r n a l  g r a n d ­
m o th e r  o f  t h e  d e c e a s e d  ( 7 2 ) .
S t e p c h i l d r e n  and  s t e p - g r a n d c h i l d r e n  o f  t h e  d e c e a s e d  e x c l u d e  
t h e  l a t t e r ' s  c o l l a t e r a l  r e l a t i o n s  by b l o o d  ( 7 3 )*
A h a l f  b r o t h e r  and  a h a l f  s i s t e r  o f  t h e  m o th e r  o f  a 
d e c e a s e d  p e r s o n ' e x c l u d e  t h e  f u l l  c o u s i n  o f  t h e  f a t h e r  o f  t h e  
l a t t e r  ( 7*+)*
j
( 6 9 ) Mg,«III. v . Ma C h i t , ( 1 9 2 0 )  h H a n . 6 2 ;  s e e  a l s o ,
LIm Kam Gipftv .  Mrs I r i s  M a u n s fS e in .  ( 1 9 5 5 ) B . L . R . l 5 ( S . C . )
( 7 0 )  Mg.Hmaw v .  Ma On B w in .  ( 1 9 0 1 )1  L . B . R . 10V:
Kan  Gyi  v .  Ma P y u , (1 9 1 2 )  6 L .33 .R .161*.
( 7 1 ) (191-2) 6 L .B .R .  16V.
( 7 2 ) Ma Gyi v .  Ma K h in  S a w , ( 1 9 2 2 )  11 L .B .R .V 6 6 .
( 7 3 )  Mgjjpvfe v .  Khoo Haung S h e i n , ( 192V) 3 R a n . 2 9 ( P . C . ) .
(7V) M a j ^ w  v . " ^ P V M I 7 n 9 2 5 )  3 Ran .  8 6 .
( T h i s  c a s e  i s  a l s o  a n  i l l u s t r a t i o n  o f  t h e  r u l e  t h a t  i f  t h e  
i n h e r i t a n c e  m us t  a s c e n d  i t  s h a l l  n o t  do so more t h a n  n e c e s s a r y .  
I n  o r d e r  t o  r e a c h  t h e  h a l f  b r o t h e r s  and  s i s t e r s  t h e  l i n e  o f  
i n h e r i t a n c e  a s c e n d s  t w i c e  and  d e s c e n d s  o n e e ;  w h e r e a s  t o  r e a c h  
t h e  f u l l  c o u s i n  i t  h a s . . t o  a s c e n d  t h r e e  t i m e s  an d  d e s c e n d  t w i c e ) .
A s t e p b r o t h e r  o f  a d e c e a s e d  p e r s o n  e x c l u d e s  t h e  m a t e r n a l  
a u n t  o f  t h e  l a t t e r  (75 )*
5* Ex c e p t i o n  t o  t h e S e c ond P r i n c i p l e .
I f ,  asSter  t h e  d e a t h  o f  t h e  p a r e n t s  and  b e f o r e  d i v i s i o n  o f  
t h e i r  p r o p e r t y ,  an  u n m a r r i e d  c h i l d  d i e s ,  t h e  s u r v i v i n g  b r o t h e r s  
and  s i s t e r s  o f  t h e  l a t t e r  a r e  e n t i t l e d  t o  s h a r e  e q u a l l y  i n  t h e  
p r o p e r t y  o f  t h e  d e c e a s e d  c h i l d  ( 7 6 ) .
The y o u n g e r  b r o t h e r s  and  s i s t e r s  o f  a d e c e a s e d  p e r s o n  a r e  
u n d e r  t h e  g e n e r a l  r u l e ,  o r d i n a r i l y  p r e f e r r e d  t o  t h e  e l d e r  
b r o t h e r s  and  s i s t e r s  ( 7 7 )5 h u t  w here  t h e  p r o p e r t y  o f  t h e  
d e c e a s e d  p e r s o n  c o n s i s t s  o f  an  u n d i v i d e d  s h a r e  i n  t h e  p r o p e r t y  
o f  t h e  d e c e a s e d 1s p a r e n t s ,  t h e n  by v i r t u e  o f  t h e  p r o v i s i o n s  o f  
Manugye ( 7 8 ) t h e  s u r v i v i n g  b r o t h e r s  and  s i s t e r s  s h a r e  e q u a l l y  
t h e r e i n .
( 7 5 )  Mg.Kyaw S e i n  v .  Ma Min Y i n . ( 1 9 2 1 )  b  U o B .R .2 0 .
( 7 6 )  M g .6 a ~ v . -M a i  Oh Gyi ( 1 9 3 1 I  10 R a n . l 6 2 .
( 7 7 )  Mg.Tu v .  Ma C h i t ? (1 9 2 0 )  b Ran .  6 2 .
( 7 8 ) Book X. , S e c t i o n  1 7 . T,I f  a f t e r  t h e  d e a t h  o f  t h e  p a r e n t s , a n d  
b e f o r e  t h e  d i v i s i o n  o f  t h e  p r o p e r t y  l e f t ,  an  u n m a r r i e d  c h i l d  
s h a l l  d i e , t h e  la w  f o r  t h e  p a r t i t i o n  o f  t h e  d e c e a s e d  c h i l d Js 
e f f e c t s  a m o n g s t  t h e  r e l a t i o n s  ( b r o t h e r s  an d  s i s t e r s )  i s ,  
t h a t  t h e y  s h a l l  b h a r e  i n  e q u a l  p r o p o r t i o n s 11.
583.
6 * T h i r d  p r i n c i p l e ;  t h e  E x c l u s i o n  by t h e  .n e a r e r  o f  t h e more 
R e m o te .
I n  Maung Hrnaw v .  Ma., On... Bwin ( 7 9 )?  a B ench  o f  t h e  C h i e f  
C o u r t  h e l d  t h a t  11 i t  i s  a p r i n c i p l e  o f  B u d d h i s t  Law t h a t  o n l y  
t h o s e  c l o s e l y  r e l a t e d  s h o u l d  i n h e r i t  and  t h a t  r e l a t i o n s  o f  t h e  
same d e g r e e  s h o u l d  i n h e r i t  t o .  t h e  e x c l u s i o n  o f  t h o s e  o f  a  more 
r e m o te  d e g r e e *.11
T h i s  i s  t h e  o p p o s i t e  o f . t h e  p r i n c i p l e  o f  r e p r e s e n t a t i o n .
I n  o r d e r  t o  a s c e r t a i n  t h e  h e i r s  o f ,  a d e c e a s e d  p e r s o n ,  t h e  r u l e  
a s  t o  t h e  n o n - a s c e n t  o f  i n h e r i t a n c e  i s  f i r s t  b r o u g h t  i n t o  . 
o p e r a t i o n  ( 8Q)°, an d  i t  i s  o n l y  a f t e r  t h a t  r u l e  h a s  b e e n  a p p l i e d  
t h a t  r e s o r t  i s  h a d ,  i f  n e c e s s a r y ,  t o  t h e  r u l e  t h a t  t h e  n e a r e r  
e x c l u d e s  t h e  more r e m o t e .  T h u s ,  i n  t h e  c a s e  o f  a p e r s o n  d y in g  
u n m a r r i e d ,  t h e  a p p l i c a t i o n  o f  t h e  f o r m e r  r u l e  may l e a d  t o  t h e  
e x c l u s i o n  o f  a l l  r e l a t i o n s  e x c e p t  a p a t e r n a l  u n c l e  an d  m a t e r n a l  
c o u s i n  o f  t h e  d e c e a s e d .  The u t i l i t y  o f  t h e  f i r s t  r u l e  i s  now 
e x h a u s t e d ,  b u t  by v i r t u e  o f  t h e  s e c o n d  t h e  c o u s i n  i s  e x c l u d e d  
and  t h e  u n c l e  becomes t h e  s o l e  h e i r .  ( 8 1 ) .
I n  Maung Po Thu Daw v .  Maung Po ■ Than  ( 8 2 ) ,  t h e  q u e s t i o n  
a r o s e  a s  t o  t h e  s u c c e s s i o n  o f  g r a n d c h i l d r e n  t o  t h e i r  g r a n d ­
p a r e n t s ^ .  a l l  t h e  p a r e n t s  h ad  p r e d e c e a s e d  t h e  g r a n d p a r e n t s ,  and  
t h e  q u e s t i o n  was. w h e t h e r  t h e  g r a n d c h i l d r e n  i n h e r i t e d  p e r  s t i i - p e  
o r  p e r  c a p i t a .  The D i s t r i c t  C o u r t  s a i d  t h a t  t h e  u s u a l  r u l e  o f
( 7 9 )  ( 1 9 0 1 )  1 L .B .R .  10>+. '
( 8 0 )  f f e l i n  v .  M a ^ h w e _ S i n t ,  ( 1 9 2 6 ) h R an .  27 ( F . B . ) .  
8 1 )  p e j h  v .  J L E z a ,  (1 9 2 5 )  3 Ran.  2 7 1 .
( 8 2 )  ( 1 9 2 3 )  1 Ran .  3 1 6 . ( F . B . ) .
to! ’
B u d d h i s t  Law i s  t h a t  g r a n d c h i l d r e n  s h a r e  p e r  st; irpe_s and  n o t  
p e r  c a p i t a  an d  c i t e d  Ma Thaw v .  Ma Be i n  ( 8 3 ) and  Maung, Kyaw v*
Ma Tn (8^-) a s  a u t h o r i t i e s .
The q u e s t i o n  i n  Ma Thaw v„ Ma B e in  ( 8 p )  was w h e th e r  a 
c o u s i n  by a d o p t i o n  c o u l d  i n h e r i t .  M o o re5J . , s a i d ,  “The u s u a l  
I  t h i n k  u n i v e r s a l ,  r u l e  o f  B u d d h i s t  Lav/ a s  r e g a r d s  h e i r s  more 
t h a n  one d e g r e e  r e m o te  i s  t h a t  t h e y  s u c c e e d  by r i g h t  o f  i
r e p r e s e n t a t i o n .  G r a n d c h i l d r e n  o r  nephew s an d  n i e c e s  a c c o r d i n g l y  
s h a r e  p e r  s t i r p e s  and  n o t  p e r  c a p i t a . “ B u t  i t  d o e s  n o t  a p p e a r  
f ro m  t h e  j u d g m e n t  t h a t  t h e  q u e s t i o n  was d i s c u s s e d  and  no 
a u t h o r i t y  was c i t e d  f o r  t h e  v i e w  e x p r e s s e d .  I n  Maung Kyaw v .
Ma Tu  ( 8 6 ) ,  t h e  s o l e  s u r v i v i n g  h e i r s  w ere  .two s e t s  o f  nephews 
and  n i e c e s ,  one s e t  b e i n g - t h e  c h i l d r e n  o f  a d e c e a s e d  b r o t h e r ,  and  
t h e  o t h e r  s e t  t h e  c h i l d r e n  o f  a d e c e a s e d  s i s t e r  o f  t h e  i n t e s t a t e *  
I t  was h e l d  by C o p i e s t o n , C . J . , a f t e r  c o n s u l t i n g  t h e  Kinwun M in g y i  
and  t h e  W estm asok  Wundauk t h a t  t h e  d i v i s i o n  among t h e s e  h e i r s  
s h o u l d  be p e r  s t i r p e s  and  n o t  p e r  c a p i t a .  B u t  May Oung ( 8 7 ) 
q u e s t i o n s  t h i s ' d e c i s i o n ,  and. p o i n t s  o u t  t h a t  i t  was v e r y  l a r g e l y  
b a s e d  on a n  a d m i s s i o n  by c o u n s e l  t h a t ,  h ad  t h e  h e i r s  b e e n  l i n e a l  
d e s c e n d a n t s  o f  t h e  i n t e s t a t e ,  t h e  d i v i s i o n  w o u ld  ]pe p e r  s t i r p e s .
( 8 3 ) ( 1 9 0 8 ) 5 L .B .R .  8 9 .
( 8^ )  ( 1 8 9 ? )  I I  U .B .R .  ( 1 8 9 2 - 6 ) I 8 9 .
( 8 5 )  ( iqs>g) SC■Tt.B.R. (%3a2*6=Mi89.
( 8 6 ) ( 1 8 9 5 )  I I  U .B .R .  ( 1 8 9 2 - 6 ) I 8 9 .
( 8 7 ) J j e a d y ; n g _ ^ a s £ S _ ^ n ^ i j y d d J y ^ _ J j ^ ,  2 7 9 - 2 8 0 .
585*
C a r r  5 J , ,  i n  Maung, Po Thu, p a w 1 s, c a s e  ( 8 8 ) p o i n t e d  o u t  t h a t  
c o u n s e l ' s  a d m i s s i o n  i n  t h e  above  c a s e  was b a s e d  on s e c t i o n  65  
o f  S p a r k e 1s C ode ,  w h ere  i t  i s  s p e c i f i c a l l y  l a i d  down t h a t  i n  t h e  
B u d d h i s t  Law o f  i n h e r i t a n c e ,  t h e  l i n e a l  d e s c e n d a n t s  o f  any  
p e r s o n  d e c e a s e d  r e p r e s e n t  t h e i r  a n c e s t o r ,  t h a t  i s ,  s t a n d  i n  t h e  
same p l a c e  a s  t h e  p e r s o n  h i m s e l f  w ou ld  h av e  d o n e ,  had  he b e e n  
l i v i n g ,  and  t a k e  “what  t h e  a n c e s t o r  t h e y  r e p r e s e n t  w ou ld  h av e  had* 
C a r r , j * ,  w e n t  on t o  s a y  t h a t  t h e r e  was no more r e a s o n  f o r  
d i v i s i o n  p e r  s t i m e s  i n  t h e  c a s e  o f  l i n e a l  d e s c e n d a n t s  t h a n  i n  
t h e  c a s e  o f  o t h e r  r e l a t i v e s ,  and  t h a t ,  i n  t h e  c a s e  o f  o t h e r  
r e l a t i v e s ,  t h e  r u l e  o f  t h e  n e a r e r  e x c l u d i n g  t h e  more r e m o te  
o p e r a t e d  a b s o l u t e l y *  A s u r v i v i n g  u n c l e  o r  a u n t  e x c l u d e s  c o u s i n s  
( 8 9 ) an d  a s u r v i v i n g  b r o t h e r  o r  s i s t e r  e x c l u d e s  t h e  c h i l d r e n  o f
r.,
a d e c e a s e d  b r o t h e r  o r  s i s t e r  (90 )*  G r a n d c h i l d r e n  a r e  n o t  
e n t i r e l y  e x c l u d e d  by s u r v i v i n g  c h i l d r e n ;  t h e  c h i l d r e n  o f  t h e  
p r e d e c e a s e d  o r a s a  r e c e i v e  t h e i r  p a r e n t s '  s h a r e ;  t h e  c h i l d r e n  
o f  y o u n g e r  p r e “d e c e a s e d  c h i l d r e n  r e c e i v e  o n e - q u a r t e r  o f  w ha t  
t h e i r  p a r e n t s  w o u ld  h a v e  g o t ,  i f  a l i v e ,  ( 9 1 ) ( b u t  t h i s  c l e a r l y  
f o rm s  an  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e ;  i t  d o e s  n o t  e s t a b l i s h  
r e p r e s e n t a t i o n  a s  a r u l e ) *
( 8 8 ) (1 9 2 3 )  1 R an .  316 ( F . B . )  a t  3 2 1 .
( 8 9 )  Kan Gy i  v* Ma Pyu ,  (1 9 1 2 )  6 L > B . R . l 6k .
( 9 0 )  Mg.Hmaw v .  Ma On B w in , (1 9 0 1 )  1 L .B .R .  10*+.
( 9 1 )  Po S e i n  v .  Po Min,  (1 9 0 5 )  3 L.B.R* 1+5.
5 8 6 ,
I n  t h e  c o u r s e  o f  h i s  a rg u m e n t  b e f o r e  C a r r , J . ,  ( 9 2 ) ,  U T h e i n  
Maung, c o n c e d e d  t h a t  t h e  t e x t s  c i t e d  i n  D i g e s t  I ,  257™259 c o n te m ­
p l a t e d  g r a n d c h i l d r e n  t a k i n g  per ,  s t i r p e s ,  a s  a g a i n s t  s u r v i v i n g  
g r a n d p a r e n t ,  ( b u t  i t  i s  o n l y  a p a r t i a l  r e p r e s e n t a t i o n  a s  t o  o n e -  
q u a r t e r ) ,  S e c t i o n  2 6 0 , 2 6 2 ,  26*+, 267? 2 7 0 ,  275 o f  t h e  D i g e s t ,
I ,  Manugye X, 2 0 .  A t ta ;h sa n k h e p a  2 2 5 ,  2 2 6 ,  a l l  c o n t e m p l a t e  
d i v i s i o n  p e r  c a p i t a .
I n  t h e  c o u r s e  o f  h i s  j u d g m e n t  i n  Maung Po Thu Daw1 s c a s e  
( 9 3 ) 5 May Oung J , , s a i d  t h a t  t h e  q u e s t i o n s  w h e t h e r  g r a n d c h i l d r e n  
t o o k  p e r  s t i r p e s  o r  p e r  c a p i t a ,  and  w h e t h e r  g r a n d c h i l d r e n  1
s u c c e e d  by r e p r e s e n t a t i o n  w ere  n o t  c o v e r e d  by d i r e c t  a u t h o r i t y  
i n  t h e  D ham m atha ts  o r  i n  t h e  d e c i d e d  c a s e s .  He r e f e r r e d  t o  t h e  
V annadham nw tex t  i n  D i g e s t  I ,  s e c t i o n  86 w h ic h  s t a t e d  t h a t  t h e r e  
w ere  f o u r  c l a s s e s  o f  h e i r s ,  nam e ly  c h i l d r e n ,  g r a n d c h i l d r e n ,  
g r e a t - g r a n d c h i l d r e n 5 t h o s e  s t a n d i n g  i n  c l o s e  r e l a t i o n s h i p  t o  
t h e  a n c e s t o r  s h o u l d  g e t  two s h a r e s  and  t h o s e  d i s t a n t l y  r e l a t e d  
o n e .  T h e re  s h a l l  be e q u a l  p a r t i t i o n  amoung t h o s e  s t a n d i n g  i n  
t h e  same d e g r e e  o f  r e l a t i o n s h i p .  (The l a s t  s e n t e n c e  s u r e l y  
s u g g e s t s  d i v i s i o n  p e r  ' c a p i t a ) . He a l s o  p o i n t e d  o u t  t h a t  t h e  
Dhammasara e x t r a c t  s u g g e s t s  a d o u b t  a s  t o  w h e th e r  p r o x i m i t y  o f  
r e l a t i o n s h i p  o r  j o i n t  r e s i d e n c e  i s  t h e  n e c e s s a r y  q u a l i f i c a t i o n .  
May Oung J . , t h e n  r e f e r r e d  t o  t h e  e l a b o r a t e  m e th o d s  o f  u n e q u a l
(9 2 )  I n  Mg.Po. Thu Daw v .  Mg.Po T h an ,  ( 1 9 2 3 )  1 R a n . 3 l 6 ( F . B . ) a t 3 2 9
( 9 3 )  1 Ran .  3 lS  ( F . B . )  a t  3 3 1 ~ 3 : F n
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d i v i s i o n  i n  Manugye X, 1 3 ,  I 1*, 6 0 ,  6 l  and  72 e n d i n g  w i t h  a n  
a d m o n i t i o n  i n  X 81 a p p a r e n t l y  i n  f a v o u r  o f  e q u a l  d i v i s i o n s  
w h ic h  l e d  t o  t h e  d e c i s i o n  i n  Ma Ivyi Kyi v ,  Ma The i n  (9*+)» The 
t e x t s  i n  D i g e s t  I ,  86 r e f e r  t o  g r a n d c h i l d r e n  a s  a d i s t i n c t  
c l a s s  o f  h e i r s  and  t h i s  seems t o  i n d i c a t e  t h a t  g r a n d c h i l d r e n  
a r e . r e g a r d e d  a s  i n h e r i t i n g  d i r e c t l y  f ro m  t h e  d e c e a s e d  g r a n d ­
p a r e n t s  when t h e i r  own p a r e n t s  have  p r e - d e c e a s e d  t h e  l a t t e r *
I n  c o m p e t i t i o n  w i t h  s u r v i v i n g  u n c l e s  and a u n t s ,  t h e y  a r e  s u b j e c t  
t o  c e r t a i n  d e f i n i t e  r u l e s ,  t h o s e  s e t  f o r t h  i n  s e c t i o n s  162 t o  
l 6 h  o f  t h e  D i g e s t  a s  m o d i f i e d  by m odern  d e c i s i o n s ,  b u t  where  
t h e r e  i s  no s u r v i v i n g  u n c l e  o r  a u n t ,  t h e  Dham m atha ts  have  n o t  
l a i d  down any  d e c i s i v e  r u l e  o f  d i v i s i o n  i n t e r s e *  As a g a i n s t  
a s u r v i v i n g  g r a n d p a r e n t  who r e m a r r i e s  o r  a s t e p - g r a n d p a r e n t , 
t h e y  a r e  g i v e n  a c e r t a i n  . c o l l e c t i v e  s h a r e  b u t  t h e r e  i s  n o t h i n g  
t o  show how t h a t  t h e r e  i s  t o  be a p p o r t i o n e d  amonnpj; them .  He 
s a i d  f u r t h e r  t h a t  i f  t h e  t e x t  w r i t e r s  h ad  c o n t e m p l a t e d  d i v i s i o n  
p e r  s t i r p e s ,  t h e y  w ou ld  have  s a i d  s o .  They p r e s c r i b e d  m in u te  
r u l e s  f o r  p a r t i t i o n  amoun^ v a r i o u s  s e t s  o f  h e i r s .  He h e l d ,  
t h e r e f o r e ,  t h a t  i n  t h e  a b s e n c e  o f  any  c l e a r  r u l e  t o  t h e  
c o n t r a r y ,  t h e  g r a n d c h i l d r e n  s u c c e e d  t o  t h e i r  g r a n d p a r e n t s  
e s t a t e  i n  t h e i r  own r i g h t  and  t h e  d i v i s i o n  amorag them  s h o u l d  be 
1 p e r  c a p i t a 1 an d  n o t  1 p e r  s t i r p e s  1.
From t h i s ,  t h e  e n u n c i a t i o n  o f  t h e  m a in  r u l e  i n  Maung Shwe
(9*0 (1.905) 3 L .B .R .  8 .
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Ye v ,  Maung Po Mya ( 9 5 )  n e c e s s a r i l y  f o l l o w e d .  I t  was t h e r ew ill  « in m  *' wr»! >ii n w ir m  iTTi~nf i i i i T i m i i i  '  ^  V
h e l d  t h a t  r e p r e s e n t a t i o n  was n o t  a p r i n c i p l e  o f  Burmese 
B u d d h i s t  Law* The b a s i c  r u l e  i s  t h a t  t h e  n e a r e r  h e i r  e x c l u d e s  
t h e  more r e m o te  a n d  t h e  p a r t i a l  r e p r e s e n t a t i o n  a l l o w e d  t o  
g r a n d c h i l d r e n  i s  m e r e l y  an  e x c e p t i o n .
I t  i s  t o  be p o i n t e d  o u t  t h a t  t h e  d o m in a n t  p r i n c i p l e  i s  
t h e  n o n - a s c e n t ,  and  t h e  r u l e  o f  p r o p i n q u i t y  i s  o n l y  a p p l i e d  
when t h e  a p p l i c a t i o n  o f  t h e  p r i n c i p l e  o f  n o n - a s c e n t  f a i l s  t o  
p r o v i d e  a n  a n s w e r  t o  t h e  q u e s t i o n  who i s  t h e  p r e f e r e n t i a l  h e i r
( 9 6 ) .
S i m i l a r l y ,  t h e  f a c t  t h a t  two c l a i m a n t s  a r e  e q u a l l y  n e a r l y  
r e l a t e d  t o  a d e c e a s e d  p e r s o n  i s  i m m a t e r i a l  i f  t h e  c l a i m  o f  one 
c a n  be s u s t a i n e d  by v i r t u e  o f  t h e  a p p l i c a t i o n  o f  t h e  d o m in a n t  
p r i n c i p l e ,  n a m e ly  t h a t  t h e  i n h e r i t a n c e  s h a l l  n o t  a s c e n d  i f  i t  
c a n  d e s c e n d  ( 9 7 ) •
I n  Ma T i n  v ,  Ma Shwe S i n t  ( 9 8 ) ,  w here  t h e  c h i l d r e n  o f  t h e  
d e c e a s e d  b r o t h e r  o f  t h e  p r o p o s i t u s  w ere  i n  c o m p e t i t i o n  w i t h  t h e  
b r o t h e r s  and  s i s t e r s  o f  t h e  d e c e a s e d  m o t h e r ,  i t  was h e l d  t h a t  
t h e  c h i l d r e n  o f  t h e  d e c e a s e d  b r o t h e r  e x c l u d e d  t h e  u n c l e s  and  
a u n t s  o f  t h e  p r o p o s i t u s  i . e ,  t h e  b r o t h e r s  and  s i s t e r s  o f  t h e  ' 
d e c e a s e d ' s  m o t h e r .  I n  t h i s  c a s e  t h e  p o s s i b l e  c l a i m a n t s  a r e  
e q u a l l y  n e a r l y  r e l a t e d ,  t h o u g h  a t  d i f f e r e n t  l e v e l s ,  t o  t h e  
d e c e a s e d ,  ( t h a t  i s ,  u n c l e s  and  a u n t s ,  l i k e  t h e  nephew s and
( 9 9 )  (1 9 2 9 )  9 Ran ,  b 6U.
(9 6 )  Ma T i n  v . Ma Shwe S i n t ,  ( 1 9 2 6 )  b  R a n . 2 7 ( F . B . ) .
( 9 7 )  I b i d .
( 9 8 ) 1  R an .  2 7 ( F . B . ) .
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n i e c e s  and  t h r e e  d e g r e e s  rem oved  f ro m  t h e  p r o p o s i t u s ) .  B u t  t h i s  
d o e s  n o t  h e l p  t h e  u n c l e s  and  a u n t s  b e c a u s e  t o  r e a c h  h im t h e  
i n h e r i t a n c e  h a s  t o  a s c e n d  t w i c e ,  w h e r e a s  t o  r e a c h  t h e  nephews 
and  n i e c e s  i t  h a s  o n l y  t o  a s c e n d  o n c e ;  t h e  d o m in a n t  p r i n c i p l e  
o f  n o n - a s c e n t  e x c l u d e s  t h e  u n c l e s  and a u n t s .
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F o r  t h e  p u r p o s e  o f  t h e  r u l e  t h a t  t h e  n e a r e r  e x c l u d e s  t h e  
more r e m o t e ,  b u t  n o t  n e c e s s a r i l y  o f  t h e  r u l e  o f  n o n - a s c e n t ,  
c o - h e i r s  o f  t h e  same d e g r e e  a r e  i r r e s p e c t i v e  o f  a g e ,  c o n s i d e r e d  
e a c h  a s  b e i n g  e q u a l l y  n e a r l y  r e l a t e d  t o  t h e  d e c e a s e d .  T h u s , i f  
t h e  t h i r d  o f  f i v e  b r o t h e r s  d i e s  u n m a r r i e d ,  and  w i t h o u t  l e a v i n g  
d e s c e n d a n t s ,  t h e  two e l d e r  b r o t h e r s  w i l l  be e x c l u d e d  (by  v i r t u e  
o f  t h e  d o m in a n t  p r i n c i p l e )  f ro m  i n h e r i t a n c e  w h ic h  w i l l  d e v o l v e  
i n  e q u a l  s h a r e s  u p o n  t h e  two y o u n g e r  b r o t h e r s  ( 9 9 ) .
( 9 9 ) o . h . Mootham ,Eu£aiassJBuMM1sjLias£, 73;
Mg. Tu v .  Ma C h i t . ( I 92f>). '+ R a n . 6 3 .
A s u r v i v i n g  ‘b r o t h e r -  e x c l u d e s  t h e  c h i l d r e n  o f  a p r e v i o u s l y  
d e c e a s e d  b r o t h e r  ( 1 0 0 ) ,
B
I
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The f a t h e r ’ s y o u n g e r  s i s t e r  and  t h e  m o t h e r ' s  y o u n g e r  
b r o t h e r  a r e  n o t  e x c l u d e d  f ro m  t h e  c l a s s  o f  s i x  r e l a t i v e s  
e n t i t l e d  t o  i n h e r i t *  An a u n t  on t h e  f a t h e r ’ s s i d e  e x c l u d e s  t h e  
c o u s i n s  o f  t h e  d e c e a s e d  on b o t h  t h e  f a t h e r ' s  and  t h e  m o t h e r ' s  
s i d e *
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(1 0 0 )  Ma Ma G a le  v .  M a_Me,(1905) H  U .B .R .B .L .  INH.
I f  P d i e s  l e a v i n g  h im  s u r v i v i n g  h i s  f a t h e r ' s  b r o t h e r ,  and 
t h e  c h i l d  o f  a m o t h e r ' s  b r o t h e r  o r  s i s t e r ,  t h e  a p p l i c a t i o n  o f  
t h e  p r i n c i p l e  o f  n o n - a s c e n t  e x c l u d e s  a l l  b u t  t h e  p a t e r n a l  u n c l e  
and  t h e  c o u s i n *  ( I n  e a c h  c a s e  t h e r e  i s  a s c e n t  t w i c e ) *  T h i s  
p r i n c i p l e  b e i n g  e x h a u s t e d ,  t h e  r u l e  o f  p r o x i m i t y  i s  a p p l i e d .
The f a t h e r ' s  b r o t h e r  b e i n g  o n l y  t h r e e  d e g r e e s  rem oved  fo rm  P
t a k e s  i n  p r e f e r e n c e  t o  t h e  co u s in ^ w h o  I s  f o u r  d e g r e e s  removed
(101) ,
7* E x c e p t i o n s  t o  t h e  T h i r d  p r i n c i p l e ** |   ...... l M HIUlhl lli II I .............Bill l if I I i n llli, I III ■■III I t 111 <11 I «*lll I II l||l  I ill ll ll I i| »ll I Ill'll l rim  f  l ,1  I |1 I I ,  I III ■ I I IM~ 1 «l|~ll IH ft II II III
( 1 )  B r o t h e r s  a n d s i s t e r s  o f  a d e c e a s e d  p e r s o n  i n  c o m p e t i t i on  
w i t h  t h e s u r v i v i ng p a r e n t  o r  p a r e n t s o f  t h e  l a t t e r .
H e r e ,  d i f f e r e n t  p r i n c i p l e s  seem t o  c o n t e n d  f o r  t h e  m a s t e r y ,
A f a t h e r  o r  m o th e r  i s  o n l y  one d e g r e e  rem oved  f ro m  t h e  s o n ,  
w h i l e  b e t w e e n  t h e  l a t t e r  an d  h i s  b r o t h e r  o r  s i s t e r  t h e r e  a r e  two 
d e g r e e s .  B u t  a p a r e n t  i s  a n  a s c e n d a n t ,  a n d ,  s i n c e  a s c e n t  o f  a n  
i n h e r i t a n c e  i s  n o t  f a v o u r e d ,  a r e l a t i v e  on  t h e  same l e v e l  a s  t h e  
d e c e a s e d  a p p e a r s  t o  h av e  a p r i o r  c l a i m .  The t e x t s  a r e  n o t  
u n an im o u s  and  some a v o i d  g i v i n g  an  u n e q u i v o c a l  d e c i s i o n .  Hence 
i n  t h e  p a s t ,  t h e  C o u r t s  h a v e  h ad  " t o  f e e l  an d  g r o p e  t h e i r  way
w i t h  p a i n f u l  s l o w n e s s  and  t e d i o u s  c a u t i o n  ( 1 0 2 ) " ,
I n  Mi Saw H la  Me v .  Kya Tun (1 0 3 )  r u l e d  a s  f o l l o w s ; -  "The 
general ru le that property sh a ll not ascend where there are
11J3D U__Pe Gyi v . U Pyo (1925) 3 Han. 271.§ m __ • ~   " — , i^wniwTimimn . __  __ _
U 0 2 )  U May Q u n g ,  L e a d i n g  C a s e s  o n  B u d d h i s t  L a w .  3 0 5 .
(103") (1894-) P . J .  1 1 6 .  -    ..
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c o l l a t e r a l  h e i r s  i s  s u b j e c t  t o  e x c e p t i o n s .  W h e r e ^ a f t e r  s e p a r a ­
t i o n  f ro m  h i s  a d o p t e d  b r o t h e r s  and s i s t e r s ,  a n  a d o p t e d  so n  l i v e s  
w i t h  h i s  a d o p t i v e  m o t h e r ,  s u c h  m o th e r  s u c c e e d s  t o  h i s  p r o p e r t y  
on h i s  d e a t h  t o  t h e  e x c l u s i o n  o f  h i s  a d o p t e d  b r o t h e r s  and s i s t e r s ! !  
R e f e r e n c e  was made t o  Manugye X, 2 9 ,  u n d e r  w h ic h  p a r e n t s  g e t  a 
s h a r e  t h o u g h  t h e  d e c e a s e d  h a s  l e f t  b o t h  a widow and  c h i l d r e n ,  
w h i l e  t h e  b r o t h e r s  g e t  n o n e .
I n  Maung C h i t  Kywe v .  Maung Pyo ,  ( l o h ) ,  w h e r e i n  t h e  c o n t e s t  
was b e t w e e n  f i r s t  c o u s i n s  o f  t h e  d e c e a s e d  on t h e  m o t h e r ' s  s i d e  
and  t h e  l e t t e r ' s  s t e p - f a t h e r  l i v i n g  w i t h  h e r ,  ( b u t ,  t h e  p r o p e r t y  
toeing p ay  i n  o f  t h e  d e c e a s e d ' s  m o t h e r ,  t h e  f o r m e r  w ere  p r e f e r r e d ) ,  
B u r g e s s  J . C a ,  r e m a rk e d  o b i t e r .
11 The B u d d h i s t  Law i s  o p p o s e d  t o  t h e  a s c e n t  o f  i n h e r i t a n c e ,  
b u t  when i t  c a n n o t  go by d e s c e n t ,  t h e  i n h e r i t a n c e  i s  a l l o w e d  t o  
a s c e n d ,  f i r s t  t o - t h e  f a t h e r  and  m o t h e r , a n d  f a i l i n g  t h e r e t o  t h e  
f i r s t  l i n e  o f  c o l l a t e r a l s ,  and  i n  t h e  a b s e n c e  o f  h e i r s  i n  t h a t  
d e g r e e  t o  t h e  g r a n d f a t h e r  and  g r a n d m o th e r  and  t h e  n e x t  l i n e  o f  
c o l l a t e r a l s  o11
I n Ma Gun  Bon v .  Mating Po Kywe (1 0 5 )  , t h e  same l e a r n e d  Judge  
t h o u g h t  i f  c l e a r  ^ t h a t ,  when t h e  a s c e n d i n g  l i n e  and  t h e  d e s c e n ­
d i n g  l i n e  f a i l ,  t h e  c o l l a t e r a l  l i n e  s u c c e e d s ,  and  p r o b a b l y  
b r o t h e r s  and  s i s t e r s  w ou ld  be p r e f e r r e d  i n  c e r t a i n  i n s t a n c e s  t o  
p a r e n t s , 11 b u t  t h i s  was n o t  n e c e s s a r y  f o r  t h e  d e c i s i o n  o f  t h e  case.
(10b)  ( 1 8 9 5 )  I I  U .B .R .  ( 1 8 9 2 - 6 )  18b . 
( 1 0 5 )  ( 1 8 9 7 )  I I  U .B .R .  ( 1 8 9 7 - 1 9 0 1 )  66
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A c a s e  s-omewhat s i m i l a r  t o  t h a t  o f  Mi S an  HI a Me v .  3?
Tun ( 1 0 6 ) ' a r o s e  i n  Ma E Dok v* Maung Wgv/e E l a i n e  ( 1 0 7 ) ,  i n  w h ic h  
an  a d o p t i v e  m o t h e r ,  w i t h  whom t h e  d e c e a s e d  was l i v i n g  a t  t h e  
t i m e  o f  h i s  d e a t h ,  was h e l d  e n t i t l e d  t o  s u c c e e d  t o  t h e  p r o p e r t y  
t o  t h e  e x c l u s i o n  o f  a f i r s t  c o u s i n  and  an  u n c l e  5 t h i s  was h a s e d  
on a f i n d i n g  t h a t  p a r e n t s  a r e  e n t i t l e d  t o  i n h e r i t  i n  t h e  a b s e n c e  
o f  d i r e c t  d e s c e n d a n t s .
I n  Maung Shwe Bo v e Maung pya ( 1 0 8 ) ,  a p a t e r n a l  a u n t  s o u g h t  
t o  o u s t  t h e  m a t e r n a l  g r a n d p a r e n t s  o f  t h e  p r o p o s i t u s *  The d i c t u m  
i n  M aung„J^  c a s e  v/as q u o t e d  w i t h  a p p r o v a l  and  t h e
' a b u n d a n t  w e i g h t  o f  a u t h o r i t y  f o r  t h e  p r e f e r e n c e  o f  p a r e n t s  t o  
b r o t h e r s  and  s i s t e r s  r e f e r r e d  t o 5 a l t h o u g h  t h e  f a c t  t h a t  d e p e n ­
d a n t s  w ere  one d e g r e e  n e a r e r  t o  t h e  d e c e a s e d  t h a n  t h e  p l a i n t i f f  
an d  t h e  c l e a r  p r o v i s i o n  I n  Manugye, X, 19 ( s e c o n d  p a r t ) ,  s h o u l d  
h a v e  b e e n  s u f f i c i e n t  t o  d e f e a t  t h e  c l a i m .
I n  Ma Po I-Imon v .  Maung. Kan ( 1 0 9 )  t h e  m o th e r  o f  t h eTUfHTTMHrttr 111*1 i*T I t.-TTIfclTTir M-|iri»rrr-f r
d e c e a s e d  v/as p r e f e r r e d  t o  h i s  h a l f - b r o t h e r  an d  s i s t e r .  W hi le  
a l l o w i n g  much w e i g h t  t o  t h e  f i r s t  p a r t  o f  Manugye X, 1 9 ,  (1 1 0 )  
t h e  C o u r t  h e l d  t h a t  i t  v/as n o t  p r e c l u d e d  f ro m  c o n s u l t i n g  o t h e r  
a u t h o r i t i e s .  S i r  H e r b e r t  T h i r k e l l  W h i te  s a i d ,  "On f u l l  
c o n s i d e r a t i o n  I  am o f  o p i n i o n  t h a t  t h e  o p i n i o n  h i t h e r t o  a c c e p t e d
( io 6 “ r iT 9 V T ”0 7 r / B T T n 7 “ T i o 7 r ' T r ^ p T n n / T B r R 7 " r f c :  ~
(108) (1896) P . J .  52b. (109) ( I8 9 9 )  11 u . B . R . ( 1897- 1901)157 .
( 1 1 0 ) Manugye . X ,19  saysr,  "Though i t  i s  s a i d  t h e  p r o p e r t y  s h a l l  
n o t  a s c e n d ,  t h e  lav/ when i t  s h a l l  do s o .
Though t h i s  i s  the. lav / ,  why i s  i t  a l s o  s a i d ,  " t h e  f a t h e r  and
m o t h e r ■o f  t h e  d e c e a s e d  h av e  a r i g h t  t o  h i s  p r o p e r t y ? " - b e c a u s e  i f  
t h e  p a r e n t s  be a l i v e ,  and  t h e  d e c e a s e d  h a s  110 o t h e r  r e l a t i o n s ,  
t h e y  s h a l l  i n h e r i t  h i s  p r o p e r t y , a s  by way o f  i l l u s t r a t i o n ,  t h e  
o f f e r i n g s  i n t e n d e d  t o  be made t o  t h e  p r i e s t s  may . be o f f e r e d  t o  God!
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i s  c o r r e c t ,  and  t h a t  on t h e  d e a t h  o f  a p e r s o n  who l e a v e s  no 
s u r v i v i n g  h u s b a n d ,  w i f e  o r  d i r e c t  d e s c e n d a n t s ,  h i s  p a r e n t s  
s u c e e d  t o  h i s  e s t a t e  i n  p r e f e r e n c e  t o  a l l  o t h e r  r e l a t i v e s .
The t e x t s  a r e  v a r i o u s  and  c o n f l i c t i n g ,  b u t  so f a r  a s  t h e y  a r e
p r e c i s e ,  t h e  w e i g h t  o f  a u t h o r i t y  seems t o  i n c l i n e  t o  t h i s
c o n c l u s i o n .  The r u l e  i s  t h a t  w h ich  had  a l r e a d y  b e e n  a c c e p t e d  i n  
t h i s  C o u r t  and  i n  Lower Burma. I t  i s ,  m o r e o v e r ,  i n  a c c o r d a n c e  
w i t h  n a t u r a l  j u s t i c e  and  o r d i n a r y  r u l e s  o f  d e v o l u t i o n s  o f  
i n h e r i t a n c e . 1*j
F o r  a b o u t  t e n  y e a r s  a f t e r  t h e  l a s t  c a s e ,  t h e  p o i n t  seems 
t o  h a v e  b e e n  c o n s i d e r e d  s e t t l e d ,  u n t i l  t h e  a p p e a l  o f  Shwe Gon
v .  E n i n  Bwin ( 1 1 1 )  w h ic h  came b e f o r e  a B ench  o f  t h e  C h i e f  C o u r t
o f  Lower Burma. The f a c t s  w ere  u n u s u a l .  The a p p e l l a n t  h ad  t h r e e  
d a u g h t e r s  by h i s  f i r s t  w i f e  5 a f t e r  h e r  d e a t h ,  he  m a r r i e d  a g a i n  
and  h a d  a s e c o n d  f a m i l y .  F o r  a t im e  t h e y  a l l  l i v e d  t o g e t h e r ,  
t h e  t h r e e  d a u g h t e r s  c a r r y i n g  on  b u s i n e s s ,  one ( t h e  r e s p o n d e n t )  
on  h e r  own a c c o u n t ,  t h e  o t h e r  two i n  p a r t n e r s h i p ;  l a t e r ,  
h o w e v e r ,  owing t o  q u a r r e l s  b e tw e e n  them  an d  t h e  s e c o n d  f a m i l y ,  
t h e y  l e f t  t h e  p a t e r n a l  r o o f ,  l i v e d  t o g e t h e r  i n  a h o u s e  b r o u g h t  
by t h e m s e l v e s ,  and  c o n t i n u e d  t h e i r  b u s i n e s s  e l s e w h e r e .
( I l l )  ( 1 9 1 0 )  5 L .B .R .  231
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None o f  them m a r r ie d .  S u b s e q u e n t ly ,  th e  two p a r t n e r s  d ie d  one 
a f t e r  th e  o t h e r  and l e f t  a l a r g e  e s t a t e  i n  th e  p o s s e s s i o n  o f  th e  
r e s p o n d e n t ,  whereupon th e  f a t h e r  sued as s o l e  h e i r  a t  B uddh is t  
Law. A f t e r  r e f e r r i n g  to  e a r l i e r  c a s e s ,  M r . J u s t i c e  H a r t n o l l  
s a i d ,  1{The t e x t s  i n  th e  Dhammathats a r e  c o n f l i c t i n g  on th e  
p o i n t .  The t e x t s  o f  th e  Dhammathats a re  summarised in  s e c t i o n s  
2 9 6  and 311 o f  th e  D i g e s t .  I  have a g a in  f u l l y  c o n s id e r e d  them.
I  h a v e  a l s o  c o n s i d e r e d  t h e  p o s i t i o n  i n  w h ic h  Burmese B u d d h i s t  
p a r e n t s  an d  c h i l d r e n  s t a n d  w i t h  r e l a t i o n  t o  e a c h  o t h e r .
S e c t i o n s  2*+, 25, 27, 28 and 97. a l l  go to  show what th e  r e l a t i o n  
has  b ee n ,  even though  some o f  th e  r u l e s  l a i d  down i n  th o s e  
s e c t i o n s  would not.  be fo l lo w ed  now. Where th e  Dhammathats g ive  
p a r e n t s  such power over  t h e i r  c h i l d r e n  i t  seems to  be on ly  
n a t u r a l  t h a t  where t h e i r  c h i l d r e n  have no h e i r s  th e y  shou ld  
have th e  f i r s t  c l a im  to  t h e i r  e s t a t e .  Again  i t  seems to  me t h a t  
th e  c la im  of  th e  f i r s t  l i n e  o f  c o l l a t e r a l s  can on ly  come th ro u g h  
t h e  p a r e n t s .  I t  a p p e a rs  t o  be u n n e c e s s a ry  to  a g a in  d i s c u s s  th e  
Dhammathats’, as  th e y  have been d i s c u s s e d  i n  th e  two more r e c e n t  
c a s e s  I  have r e f e r r e d  to  ( 1 1 2 ) .  The t e x t s  d i f f e r^ ,  b u t  i n  my 
o p i n io n  th e  p r e p o n d e r a t i n g  w eigh t  o f  a u t h o r i t y  i s  i n  fav o u r  of  
h o ld in g  t h a t ,  where th e  d eceased  has no d i r e c t  d e s c e n d a n ts  and 
l e a v e s  no s u r v i v i n g  husband or w ife  t h e  p a r e n t s  shou ld  I n h e r i t
(1 1 2 )  Mg_.Shwe Bo v .  Mg. P y a ,  ( 1 8 9 6 ) P . J .  52>+;
,Ma‘ Po'Hmon v.Me. f a n ,  ( 1 8 9 9 ) I I  U .B .R . ( I 8 9 7 - O I )  157-
t o  t h e  e x c l u s i o n  o f  a l l  o t h e r  r e l a t i v e s ,  an d  I  w ou ld  h o l d  
a c c o r d i n g l y . M Mr. J u s t i c e  P a r l e t t ,  c o n c u r r i n g ,  p o i n t e d  o u t  
f u r t h e r  s e c t i o n s  i l l u s t r a t i n g  t h e  p r i o r i t y  o f  p a r e n t s  a s  h e i r s  
t o  a c h i l d  o v e r  t h e i r  o l d e r ,  c h i l d r e n  a t  Burm ese  B u d d h i s t  Law.
The' c l a i m  o f  t h e  f a t h e r  was t h e r e f o r e  d e c r e e d .
On a p p e a l ,  h o w e v e r ,  t o  t h e  P r i v y  C o u n c i l ,  t h e  d e c r e e  was 
s e t  a s i d e  ( 1 1 3 ) .  The J u d i c i a l  C om m it tee  n o t e d  a s  a s a l i e n t  
f a c t  i n  t h e  c a s e  t h a t  f o r  majay y e a r s  t h e  l i f e  o f  t h e  t h r e e  
l a d i e s  11 was l i v e d  a s  a  l i f e  s e p a r a t e  f ro m  and  i n d e p e n d e n t  o f  
t h e i r  f a t h e r , 11 -  and  o b s e r v e d ,  11 The n e e d  f o r . t h i s  f a c t  b e i n g  . 
p o i n t e d l y  a l l u d e d  t o  i s  t h a t  t h e i r  l o r d s h i p s  a r e  d e s i r o u s  t h a t  
t h e  p r e s e n t  c a s e  s h o u l d  n o t  be h e l d  a s  d e a l i n g  w i t h  o r  a f f e c t i n g  
p a r e n t a l  r i g h t s  i n  c a s e s  w here  t h e  f a m i l y  c o n t i n u e s  t o  l i v e  
t o g e t h e r .  The r i g h t s  o f  p a r e n t s  i n  Burma i n  s u c h  c i r c u m s t a n c e s ,  
a p p e a r ,  a c c o r d i n g  t o  t h e i r  t r a d i t i o n s  and  t e x t - b o o k s ,  and  t o  
E a s t e r n  p a t r i a r c h a l  i d e a s ,  t o  be o f  a h i g h  o r d e r ;  and  t h e y  
i n d e e d  r e c a l l  t o  t h e  mind v a r i o u s  d r a s t i c  r u l e s  o f  t h e  e a r l i e r  
Homan Law w i t h  r e g a r d  t o  t h e  sc o p e  o f  t h e  p a t r i a  n o t e s t a s .
Many i l l u s t r a t i o n s  a r i s e  i n  t h e  b o oks  b u t  one may s u f f i c e .
I t  i s  m e n t i o n e d  i n  e v e n  t h e  M anukye, t h e  a u t h o r i t y  o f  w h ic h  i s  
t h e  s u b j e c t  o f  t r e a t m e n t  h e r e a f t e r ,  t h a n  a n  I m p r o v e r i s h e d  p a r e n t  
c o u l d  s e l l  h i s  c h i l d r e n  i n t o  s l a v e r y .  T h e s e  o b s e r v a t i o n s  a r e ,  
o f  c o u r s e ,  n o t  made t o  g i v e  any  c o l o u r  t o  t h e  v ie w  t h a t  r i g h t s
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0 1 3 )  M a .H n in  B v l n  v .  U Shwe G on, ( 191H) 8 L . B . R . l i P . c . j
t o  s u c h  a n  e x t e n t  s t i l l  r e m a i n  i n  m odern  Burm ese  Law o r  p r a c t i c e ,  
b u t  t o  i n d i c a t e  t h a t  t h e  i d e a  o f  t h e  p o w ers  o f  a p a r e n t  i n  t h i s  
p a t r i a r c h a l  c a p a c i t y  o v e r  a n  u n d i v i d e d  h o u s e h o l d  may l e a d  t o  
c o n c l u s i o n s  w h ic h  h o l d  no p l a c e ■i n  r u l e s  o f  s u c c e s s i o n  t o  t h e  
e s t a t e  o f  c h i l d r e n  who h av e  l e f t  t h e  f a t h e r * s  e s t a b l i s h m e n t  and 
become s e p a r a t e l y  s e t t l e d  i n  l i f e . * *
T h u s ,  c a r e f u l l y  c o n f i r m i n g  t h e i r  d e c i s i o n  t o  t h e  c a s e  o f  a 
f a m i l y  w h ic h  h a s  " c e a s e d  t o  l i v e  t o g e t h e r " ,  t h e i r  L o r d s h i p s  
w ere  p l e a s e d  t o  a c c e p t  t h e  Manugye a s  h o l d i n g  a p o s i t i o n  o f  
p a r a m o u n t  a u t h o r i t y ,  w h e r e v e r  i t  i s  n o t  a m b ig u o u s ,  and ■ 
e s t a b l i s h e d  b ey o n d  d o u b t  i d  s u c h  c i r c u m s t a n c e s  t h e  s u c c e s s i o n  o f  
b r o t h e r s  and  s i s t e r s  i n  p r e f e r e n c e  t o  p a r e n t s .
T h i s  was d u e ,  i n  p a r t  t o  R i c h a r d s o n ’ s m i s t r a n s l a t i o n  o f  
Manugye X, 1 9 .
"Though t h i s  i s  t h e  l a w ,  why i s  i t  a l s o  s a i d  * the  f a t h e r  
and  m o th e r  o f  t h e  d e c e a s e d  h av e  a r i g h t  t o  h i s  p r o p e r t y * , 
b e c a u s e ,  i f  t h e  p a r e n t s  be a l i v e ,  AM) THE.DECEASED HAS NO OTHER 
RELATIONS, t h e y  s h a l l  i n h e r i t  h i s  p r o p e r t y .
The o f f i c i a l  t r a n s l a t i o n  o f  t h e  Manugye t e x t  c i t e d  i n  S . 311 
o f  vo lum e I  o f  t h e  D i g e s t  i s  " I f  a p e r s o n  d i e s  l e a v i n g  n e i t h e r  
w i f e ,  c h i l d r e n ,  b r o t h e r s ^ f l o r  s i s t e r s ,  h i s  p a r e n t s  become h i s  
s o l e  h e i r s " .  The word w h ic h  R i c h a r d s o n  t r a n s l a t e d  a s  ' o t h e r  
r e l a t i o n s ’ i s  6 L  m ean ing  ’womb c o m p a n i o n s ’ t h a t  i s
i n  t h e  s e n s e  i n  w h ic h  i t  I s  u s e d  i n  t h e  D h am m ath a ts ,  ’b r o t h e r s
and  s i s t e r s . 1
I n  t h e  C o u r t s  i n  B urm a  t h e  a u t h o r i t y  o f  M anugye  w a s ,  i n  
t h e  B r i t i s h  p e r i o d ,  p a r a m o u n t , '  b u t  i t  $£ a t  l e a s t  d o u b t f u l  
w h e t h e r  t h e  e x c e p t i o n  i s  r e c o g n i s e d  b y  t h e  B u r m e s e  j u r i s t s  
g e n e r a l l y .  T h e  t e x t s  f r o m  D h a m m a v i n i c c j a y a , MahayatA*fcb, a n d  
K a j a b a l a  c i t e d  i n  t h e  D i g e s t  ( I l k )  tljk* M anugye  s e e m  t o  s u p p o r t  
t h e  v i e w  t h a t  t h e  p a r e n t s  d o  n o t  i n h e r i t  I n  t h e  p r e s e n c e  o f  a  
s p o u s e ,  c h i l d r e n ,  b r o t h e r s  o r  s i s t e r s ,  w h e r e a s  t h e  t e x t s  ‘f r o m  
t w e l v e *  o t h e r  D h a m m a t h a t s  s e e m  t o  s u p p o r t  t h e  v i e w  t h a t ,  i n  
t h e  a b s e n c e  o f  o f f s p r i n g ,  t h e  p a r e n t s  t a k e .
T h e r e  a r e  tw o  t e x t s  f r o m  V a n n a n a ,  o n e  t o  t h e  e f f e c t  t h a t  
o n  t h e  d e a t h  o f  a  p e r s o n  w i t h o u t  d e s c e n d a n t s  h i s  p a r e n t s  i n h e r i ^  
t h e  o t h e r  t o  t h e  e f f e c t  t h a t  f a i l i n g  c h i l d r e n ,  t h e  p a r e n t s  o r  
b r o t h e r s  a n d  s i s t e r s  a r e  e n t i t l e d  t o  i n h e r i t ,  w h i l e  t h e  t e x t n  
f r o m  M a n u v a n n a n a  s a y s ,  ( a )  " F a i l i n g  e v e n  a n  a n a t i t t h a  o r  
c a s u a l l y  a d o p t e d  s o n ,  t h e  p a r e n t s  o r  c o - h e i r s  a r e  e n t i t l e d  t o  
i n h e r i t "  a n d  ( b )  " I n  t h e  a b s e n c e  o f  w i f e  o r  c h i l d r e n ,  t h e  p a r e n t  
I n h e r i t . "  I t  may b e  t h a t , t h e  a u t h o r s  d i d  n o t  c o n t e m p l a t e  a  
c a s e  i n  w h i c h  p a r e n t s  a n d  c h i l d r e n  w e r e  i n  c o m p e t i t i o n ,  b u t  t h e  
m o re  l i k e l y  c o n c l u s i o n  I s  t h a t  t h e  a u t h o r s  w e r e  i n  d o u b t  a s  t o  
w h e t h e r ,  a f t e r  d e s c e n d a n t s  t h e  p a r e n t s  o r  t h e  b r o t h e r s  a n d  
s i s t e r s  w e r e  t o  b e  p r e f e r r e d .  The  m a j o r i t y  o f  t h e  t e x t s  i n  
t h i s  s e c t i o n  s e e m  c l e a r l y  t o  r e g a r d  t h e  p a r e n t s  a s  t h e
( I l k )  D i g e s t  I  s e c t i o n  311 •
p r e f e r e n t i a l  h e i r s .  T h e re  a r e  t h r e e  t e x t s  c i t e d  f ro m  v i l a s a  t o  
t h e  e f f e c t  t h a t  p a r e n t s  i n h e r i t  i n  t h e  a b s e n c e  o f  d e s c e n d a n t s .  
T h e re  a r e  o t h e r  t e x t s  c i t e d  i n  s e c t i o n  296 g i v i n g  p r e f e r e n c e  t o  
t h e  p a r e n t s .  The t e x t  f ro m  V an n an a ,  f o r  I n s t a n c e ,  r u n s  a s  
f o l l o w s " F a i l i n g  h e i r s  t h e  e s t a t e  d e v o l v e s  on  t h e  p a r e n t s  
o f  t h e  d e c e a s e d . .  I n  t h e  e v e n t  o f  t h e  p a r e n t s  b e i n g  p r e d e c e a s e d ,  
i t  s h a l l  d e v o l v e  on h i s  o r  h e r  c o - h e i r "  ( 1 1 5 ) .
The p o s i t i o n  m u s t ,  t h e r e f o r e ,  be  r e g a r d e d  a s  d o u b t f u l .  I t  
seems d i f f i c u l t  t o  a r g u e  t h a t  t h e  o l d  r u l e  f a v o u r e d  t h e  p a r e n t s ,  
b u t  was i n  c o u r s e  o f  d i s p l a c e m e n t  by a new r u l e  f a v o u r i n g  t h e  
b r o t h e r s  and. s i s t e r s .
I t  i s  a t  l e a s t  c l e a r  t h a t  t h e r e  i s  no a n a l o g o u s  e x c e p t i o n  
when t h e  g r a n d - p a r e n t s  com pe te  w i t h  u n c l e s  and  a u n t s .  The 
a s c e n d a n t  r e l a t i v e s  h i g h e r  t h a n  t h e  p a r e n t s  i n v a r i a b l y  e x c l u d e  
t h o s e  r e l a t e d  t o  t h e  p r o p o s i t u s  t h r o u g h  them  and t h e  r u l e  o f  
p r o p i n q u i t y  I s  s t r i c t l y  a p p l i e d  ( 1 1 6 ) .
I t  I s  w o r t h y  o f  n o t e ,  h o w e v e r ,  t h a t  t h e  t e x t s  r e l i e d  upon  
by t h e i r  l o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  do n o t  d i f f e r e n t i a t e  
b e t w e e n  a f a m i l y  w h ic h  h a s  c e a s e d  t o  l i v e  t o g e t h e r  and  w h ic h  h a s  
n o t  c e a s e d  t o  do s o ,  and t h e  a r g u m e n t s  i n  f a v o u r  o f  t h e  b r o t h e r s  
and  s i s t e r s  I n  t h e  one  i n s t a n c e  w o u ld ,  on  t h e  t e x t s ,  a p p l y  t o  
t h e  o t h e r .  As . h a s  b e e n  n o t i c e d  by Twomey C . J . , and  R o b i n s o n , ! . ,
(1 1 5 )  D i g e s t  I) s e c t i o n  2 9 6 .
(1 1 6 )  Manugye X, 1 9 .
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i n  t h e  c a s e  o f  Le Maung v .  Ma Kywe ( 1 1 7 ) .
uThe p r i n c i p a l  t h a t ,  i n h e r i t a n c e  , i f  p o s s i b l e ,  s h o u l d  n o t  
a s c e n d . i s  o f  g e n e r a l  a p p l i c a t i o n  and  t h e  r u l e  o f  s u c c e s s i o n  
d e d u c e d  by t h e i r  l o r d s h i p s  f r o m  t h e  Dham m atha ts  i s  w ide  en o u g h  
t o  c o v e r  a l l  c a s e s *  No a c t u a l  t e x t u a l  a u t h o r i t y  h a s  b e e n
c i t e d  t o  u s ,  w h ic h  w ould  w a r r a n t  s p e c i a l  d i f f e r e n t i a t i o n ,  i n
f a v o u r  o f  p a r e n t s  w i t h  whom t h e  d e c e a s e d  c h i l d  h a s  l i v e d  and  I  
d o u b t  i f  we c a n  d i f f e r e n t i a t e  m e r e ly  by i n f e r e n c e  f ro m  t h e  t e x t s  
show ing  t h e  power o f  p a r e n t s  o v e r  t h e i r  c h i l d r e n  i n  f o r m e r  t i m e s  
T h ese  t e x t s  a p p e a r  t o  be more i n  t h e  n a t u r e  o f  m o ra l  i n j u n c t i o n s  
and  none o f  them  t o u c h  t h e  q u e s t i o n  o f  i n h e r i t a n c e . 11’
Though t h e ' l e a r n e d  J u d g e s ,  r e f r a i n e d  f ro m  m aking a d e f i n i t e  
p ro n o u n c e m e n t  011 t h e  p o i n t ,  t h i s  b e i n g  u n n e c e s s a r y  t o  t h e  
d e c i s i o n  o f  t h e  c a s e ; t h e  d i f f i c u l t y  i n  f i n d i n g  a u t h o r i t y  f o r  
d i s t i n g u i s h i n g ' b e t w e e n  t h e  two c a s e s  r e c o g n i s e d  i n  he  Maung v .
Ma Kywe ( 1 1 8 ) ,  r e m a in s *
i n  Maung Kun v .  Ma C h i  ( 1 1 9 ) ,  t h e  q u e s t i o n  f o r  d e c i s i o n  
was t h e  s u c c e s s i o n  t o  t h e  e s t a t e  o f  a n  u n m a r r i e d  p e r s o n  l i v i n g  
w i t h  h i s  p a r e n t s ,  t h e  c o n t e s t  b e i n g  b e t w e e n  t h e  p a r e n t s  and  h i s  
b r o t h e r s  and  s i s t e r s *  P a g e , C * J „ ,  s a i d  t h a t  t h e  o n l y  g ro u n d  
u p o n  w h ic h  i t  c o u l d ,  w i t h  any  show o f  r e a s o n ,  be u r g e d  t h a t  t h e  :
( 1 1 7 )  ( 1 9 1 9 )  10 L.B-.R. 107*
(1 1 8 )  ( 1 9 1 9 )  10 L*B*R. 107*
(1 1 9 )  (1 9 3 1 )  9 Ran* 217 ( F . B . ) .
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c a s e  o f  Ma E n in  Bwin v .  U Shwe Gon ( 1 2 0 ) ,  d i d  n o t  a p p l y  was t h a t  
g i v e n  by Two njey, J .  , i n  Ma. E i n  v .  T i n  Nga ( 1 2 1 ) ,  i n  t h e s e  w o rd s ' : -V v / / wunnwawoiRMonii wMtwiunfiMmrtft'tnt / t
"The c o r r e c t n e s s  o f  t h i s  v i e w  a p p e a r s  t o  be  c o n f i n e d  by t h e  
p r o v i s i o n s  o f  v a r i o u s  t e x t s  i n  t h e  D ham m atha ts  w h ic h  p r e s c r i b e  
schem es  f o r  p a r t i t i o n  b e tw e e n  t h e  p a r e n t s  o f  a p e r s o n  who h a s  
d i e d  c h i l d - l e s s  on t h e  one h a n d  and  t h e  s u r v i v i n g  h u s b a n d  o r  w i f e  
on t h e  o t h e r  ( s e e  s e c t i o n s  2 8 ,  2 9 ,  30 and  31? M anukye, and  t h e  
.co g n a te  t e x t s  g i v e n  i n  c h a p t e r  XIX o f  t h e  D i g e s t ) .  The o r d i n a r y  
r u l e  o f  i n h e r i t a n c e  u n d e r  t h e  B u d d h i s t  Law i s  t h a t  t h e  h u s b a n d  
i s  s o l e  h e i r  t o  t h e  w i f e  and  t h e  w i f e  s o l e  h e i r  t o  t h e  h u s b a n d ,  
w h e t h e r  t h e r e  be i s s u e  o f  t h e  m a r r i a g e  o f  n o t .  The t e x t s  c i t e d  
above  show t h a t  I n  c e r t a i n  c a s e s ^ t h e  s u r v i v i n g  p a r e n t  o f . a  
c h i l d l e s s  s o n  o r  d a u g h t e r  i s  a l l o w e d  t o  *share  w i t h  t h e  s u r v i v i n g  
w i f e  o r  h u s b a n d ,  w h i l e  b r o t h e r s  and s i s t e r s  do n o t  come i n  a t  a l l  
I t  w ou ld  seem a f o r t i o r i  t h a t ,  when b o t h  h u s b a n d  and  w i f e  d i e  
w i t h i n  a s h o r t  i n t e r v a l  o f  one  a n o t h e r  and  t h e  e s t a t e  i s  t r e a t e d  
a s  t h e  j o i n t  e s t a t e  ,o f  b o t h ,  a  s u r v i v i n g  p a r e n t  m ust  be 
r e c o g n i s e d  a s  h a v i n g  a s u b s t a n t i a l  i n t e r e s t  i n  t h e  e s t a t e ,  i f  
i n d e e d  lie d o e s  n o t  a l t o g e t h e r  o u s t  a l l  o t h e r  r e l a t i v e s  i n c l u d i n g  
b r o t h e r s  and s i s t e r s  o f  t h e  d e c e a s e d  p e r s o n ,  a t  any  r a t e  i n  
c a s e s  w here  t h e  d e c e a s e d  c o u p l e  l i v e d  w i t h  t h e  p a r e n t . "
Page C . J . ,  p o i n t e d  o u t  ( 1 2 2 )  t h a t  no l i m i t a t i o n  i s  s e t  t o  
t h e  g e n e r a l i t y  o f  t h e  la n g u ag e '  i n  Manugye ‘(1 2 3 )*  I f  t h e  a u t h o r
(1 2 0 )  ( 1 9 1 h )  8 L .B .R .  1 .
( 1 2 1 )  ( 1 9 l 5 / - 3 ^  8 L .B .R .  197 a t  20 0 .
(3-22) . Mg.Run v .  Ma Ch l V f ^  R a n . 217 ( F . B . )  a t  228 
( 1 2 3 )  Book X. 1 9 .  K
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h ad  b e e n  aw are  o f  any  q u a l i f i c a t i o n  o f  t h e  r i g h t  o f  t h e  b r o t h e r  
o r  s i s t e r ^ h e  w o u ld  d o u b t l e s s  h av e  e x p r e s s e d  i t ,  b u t  t h e r e  i s  no 
r e f e r e n c e  t o  t h e  r i g h t s  o f  b r o t h e r s  and s i s t e r s  i n  Manugye (12*0 
w h ic h  o b v i o u s l y  m u s t  r e f e r  to, c a s e s  w here  t h e r e  w ere  no b r o t h e r s  
o r  s i s t e r s .  He t h e n  sa_id,
uWhat d i f f e r e n c e  c a n  t h e r e  be i n  p r i n c i p l e  w i th ,  r e s p e c t  t o  
t h e  r i g h t  o f  s u c c e s s i o n  w h e t h e r  a t  t h e  t i m e  o f  t h e  d e a t h  o f  t h e i r  
u n m a r r i e d  c h i l d  t h e  d e c e a s e d  and  h i s  o r  h e r  p a r e n t s  h a p p e n e d  t o  
be l i v i n g  t o g e t h e r ?  None,  i n  my o p i n i o n .  I n  Maung I)we v .  Ithoo
( 1 2 h )  Book X, 2 8 - 3 2 ,
S e c t i o n  28 p r o v i d e s  t h e  c a s e  f o r  t h e  p a r t i t i o n  b e tw e e n  t h e  
s o n  o r  d a u g h t e r ,  so n  o r  d a u g h t e r - i n - l a w ,  and  t h e  f a t h e r  . 
an d  m o t h e r ,  o r  f a t h e r  and  m o t h e r - i n - l a w ,  when t h e  p a r e n t s  
s o n s , d a u g h t e r s ,  so n s  and  d a u g h t e r s - i n - l a w ,  l i v i n g  t o g e t h e r  
a h u s b a n d  o r  w i f e  d i e s .
S e c t i o n  29 p r o v i d e s  t h e  c a s e  f o r  t h e  p a r t i t i o n  b e tw e e n  t h e  
p a r e n t s  and  widow o f  t h e  d e c e a s e d  when p a r e n t s  h a v i n g  
g i v e n  t h e i r  c h i l d r e n  a s u f f i c i e n c y ,  one s o n ,  w i t h  whom t h e  
p a r e n t s  a r e  l i v i n g ,  d i e s  w i t h o u t  i s s u e .
S e c t i o n  30 p r o v i d e s  t h e  c a s e  k&w f o r  t h e  p a r t i t i o n  o f  t h e  
p r o p e r t y  when a d a u g h t e r  and  s o n - i n - l a w  l i v i n g  s e p a r a t e l y  4 
i n  a h o u s e  o f  t h e i r  own, t h e  d a u g h t e r  r e t u r n s  t o  t h e  h o u s e  
o f  h e r  p a r e n t s ,  and  t h e r e  d i e s .
S e c t i o n  31 p r o v i d e s  t h e  l a w  f o r  t h e  p a r t i t i o n  o f  t h e  
p r o p e r t y  when a d a u g h t e r  d i e s  i n  t h e  h o u s e  o f  h e r  p a r e n t s ,  
t h e  s o n - i n - l a w  h a v i n g  t a k e n  a s e c o n d  w i f e ,  g o e s  t o  h e r  
p l a c e  o f  r e s i d e n c e *
S e c t i o n  32 p r o v i d e s  t h e  la w  f o r  t h e  p a r t i t i o n  o f  t h e  
p r o p e r t y  b e tw e e n  t h e  p a r e n t s  o f  when p a r e n t s  h a v i n g  g i v e n  
t h e i r  c h i l d r e n  i n  m a r r i a g e  and i n  s e p a r a t e  r e s i d e n c e ,  t h e y  
b o t h  s h a l l  d i e .
Haung S h e i n  ( 1 2 5 ) ,  L o rd  Dunedin*  d e l i v e r i n g  t h e  ju d g e m e n t  o f  t h e  
J u d i c i a l  c o m m i t t e e ,  o b s e r v e d  t h a t  “ t h e i r  l o r d s h i p s  t h i n k  i t  c l e a r  
t h a t  c o n d u c t  c a n  i n d e e d  o p e r a t e  a s  a d i s q u a l i f i c a t i o n  o f  t h e  
r i g h t  ( i . e .  o f  i n h e r i t a n c e ) ,  b u t  t h a t  i s  i n  no s e n s e  a n e c e s s a r y  
q u a l i f i c a t i o n  t o  o b t a i n , t h e  r i g h t 11, and  I  a g r e e  w i t h  o b s e r v a t i o n s  
o f  IT May Oung a t  page  ±yh  o f  h i s  l e a d i n g  c a s e s  on B u d d h i s t  Law 
t h a t  “ i t  m ust  be l a i d  down a s  a g e n e r a l  r u l e  t h a t  w here  a 
c l a i m a n t  was a  s p o u s e  o f ,  o r  c o n n e c t e d  by b l o o d  w i t h ,  t h e  
d e c e a s e d ,  mere s e p a r a t e  l i v i n g  w i t h o u t  p r o o f  o f  a c t u a l  d i v i s i o n  
o r  o f  n e g l e c t  i n  t h e  p e r f o r m a n c e  o f  f a m i l y  d u t i e s ,  d o es  n o t  
a f f e c t  t h e  r i g h t  t o  i n h e r i t . ' *
I n  t h e  r e s u l t ,  i t  was h e l d  t h a t  t h e  e x c e p t i o n  t o  t h e  r u l e  
was o f  u n i v e r s a l  a p p l i c a t i o n .
( i i )  G r a n d c h i l d r e n  and  G r a n d p a r e n t s .innii^  in# ■ > m  ini i >■!i ip.^ i ni i i ..i i  iipuii» inir*T rrnriTninriT-n- yh  n** n i n  i i# ■ iimii r'i~n iT ~~mii ir' iir in ini m
' O u t - o f - t i m e '  g r a n d c h i l d r e n  a r e ,  up o n  t h e  d e a t h  o f  t h e  
s u r v i v i n g  g r a n d p a r e n t ,  e n t i t l e d  t o  a s p e c i a l  s h a r e  i n  t h e  
l a t t e r  1s e s t a t e  ( 1 2 6 ) .
An ' o u t - o f - t i m e 1 g r a n d c h i l d  i s  one whose f a t h e r  o r  m o th e r  
h a s  p r e d e c e a s e d  h i s  o r  h e r  own p a r e n t s  o r  one o f  them .
S u b j e c t  t o  c e r t a i n  e x c e p t i o n s  t o  be c o n s i d e r e d  l a t e r ,  t h e  
' o u t - o f - t i m e '  g r a n d c h i l d  i s  e n t i t l e d ,  on t h e  d e a t h  o f  t h e  
p r o p o s i t u s  t o  o n e - q u a r t e r  o f  t h e  s h a r e  i n  t h e  e s t a t e  w h ic h  i t s  
p a r e n t  w ould  h a v e  r e c e i v e d ,  h a d  i t  s u r v i v e d  t h e  p r o p o s i t u s .
( 1 2 5 )  (192>+) 3 R an .  29 ( P . O . ) .
( 1 2 6 )  O.H. Mootham, j i m n e s e  B u d d h i s t  Law, 7!+.
6 o*k
The g r a n d p a r e n t s 9 l i k e  b r o t h e r s  and  s i s t e r s ,  a r e  o n l y  two 
d e g r e e s  r e m o v e d ,  b u t ,  a s  p r o v i d e d  i n  Manugye, X, 1 9 ? i t  i s  o n l y  
when t h e r e  a r e  no p a r e n t s ,  c h i l d r e n  o r  b r o t h e r s  and s i s t e r s  t h a t  
t h e  g r a n d p a r e n t s  c a n  come i n .  T h e i r  r a n k  i s  t h e r e f o r e  a f t e r  
p a r e n t s  and '  b r o t h e r s  and  s i s t e r s *  T h e re  i s  no r e p o r t e d  c a s e  on 
t h e  p o i n t ,  b u t  t h e r e  i s  no r e a s o n  why t h e  r u l e  i n  Manugye X, 19 
s h o u l d  n o t  be f o l l o w e d .  T h e re  w i l l  t h e n  be t h e s e  c o n s e q u e n c e s t -
( 1 )  T h e re  i s  no a n o l o g y  b e tw e e n  t h e  c a s e  o f  t h e  b r o t h e r s  and 
s i s t e r s  e x c l u d i n g  t h e  p a r e n t s ,  f o r  c l e a r l y  t h e  g r a n d p a r e n t s  
e x c l u d e  t h e  u n c l e s  and  a u n t s .  The a s c e n d a n t  r e l a t i v e s  h i g h e r . 
t h a n  t h e  p a r e n t s  i n v a r i a b l y ,e x c l u d e  t h o s e  r e l a t e d  t o  t h e  
p r o p o s i t u s  t h r o u g h  them and  t h e  r u l e  o f  p r o p i n q u i t y  i s  s t r i c t l y
r
a p p l i e d ,
( 2 )  The g r a n d p a r e n t s  e x c l u d e  t h e  d e s c e n d a n t s  o f  b r o t h e r s  and 
s i s t e r s ,  w h ic h  i s  a b r e a c h  o f  t h e  l a w  o f  n o n - a s c e n t .
8- L i m i t  o f  R e l a t i o n s h i p  f o r  Pur p o s e s  o f  I n h e r i t a n c e .
I t  may be n o t e d  t h a t  i n  E n g la n d  now, i n h e r i t a n c e  i s  l i m i t e d  
t o  d e s c e n d a n t s  f ro m  t h e  g r a n d p a r e n t s  o f  t h e  p r o p o s i t u s ,  and  i n ' ,  
m os t  E u r o p e a n  c o u n t r i e s  e x c e p t  Germany, i t  i s  l i m i t e d  t o  '
d e s c e n d a n t s  o f  t h e  g r a n d p a r e n t s ,  b u t  i n  E n g la n d  t h i s  o n l y  became 
law  i n  192[>. I n  I n d i a  p o l i t i c a l  t h o u g h t  amompg; E n g l i s h m e n  and  .. 
t h e  d e s i r e  t o  a v o i d  t h e  a p p e a r a n c e  o f  b e i n g  a c q u i s i t i v e ;  com bined  
t o  a v o i d  t h e  o p e r a t i o n  o f  e s c h e a t .  B u t  t o d a y ,  when t h e  m odern  
s t a t e  d o e s  more f o r  i t s  s u b j e c t s  t h a n  w ha t  t h e  s t a t e  d i d  i n  t h e  .
n i n e t e e n t h  c e n t u r y ,  t h e r e  i s  no r e a s o n  why unknown d i s t a n t
k i n d r e d  s h o u l d  b e n e f i t ,  on t h e  d e a t h  o f  a p e r s o n  i n  p r e f e r e n c e  
t o  t h e  s t a t e .
I t  c a n n o t  be s a i d  t h a t  t h e r e  i s  any  c l e a r  i n d i c a t i o n  i n  
t h e  D ham m atha ts  t h a t  a r e l a t i v e  how ever  r e m o te  w ou ld  n o t o h a v e  
a c l a i m  t o . i n h e r i t ,  and  t h e  d e v e lo p m e n t  o f  t h e  p r i n c i p l e s  
r e f e r r e d  t o  a l r e a d y ,  t o g e t h e r  w i t h  t h e  e x p r e s s  r e c o g n i t i o n  o f  t h e  
r i g h t  o f  t h e  s t r a n g e r  who gave s h e l t e r  t o  t h e  d e c e a s e d  t o  i n h e r i t  
( 1 2 7 ) s  w o u ld  s u g g e s t  t h a t  t h e r e  i s  no l i m i t .
On t h e  o t h e r  h a n d ,  i t  m ig h t  be a r g u e d  f ro m  D i g e s t  E ,  s e c t i o n .  
10- t h a t  r e l a t i o n s h i p  .c e a s e d  w i t h  t h e  g r e a t - g r a n d f a t h e r  and  g r e a t -  
g r a n d s o n  ( 1 2 8 ) .
9» S u c c e s s i o n  i s  n e v e r  i n  A b e y a n c e . '
At E n g l i s h  Law on  t h e  d e a t h  o f  any  p e r s o n ,  t h e  e x e c u t o r  o r  
a d m i n i s t r a t o r  i n t e r v e n e s  b e f o r e  s u c c e s s i o n  i s  e s t a b l i s h e d .  As 
a t  H indu  L a w ^ t h i s  i s  n o t  t h e  c a s e  a t  Burmese B u d d h i s t  Law. The 
h e i r s  s u c c e e d  a t  once  ( 1 2 9 )*
A c h i l d  c o n c e i v e d ,  b u t  n o t  b o r n  when t h e  s u c c e s s i o n  o p en s  
i s  e n t i t l e d  t o  i t s  s h a r e  o f  I n h e r i t a n c e  i f  i t  be b o r n  a l i v e  (1 3 0 )  
1 0 o Ge n e r a l  O rd e r  o f  Suc c e s s i o n  amoung R e l a t i o n s .
The e s t a t e  o f  a d e c e a s e d  p e r s o n  w i l l ,  i n  g e n e r a l  t e r m s .
(1 2 7 )  D i g e s t  1 ,  3 1 ^ - 3 1 7 .  A '
(.128) D i g e s t  1 , s e c t io n  10 , Dhammasara s a y s ,  "The s e v e n  k i n d s  o f
r e l a t i o n s h i p  a r e  c o u n t e d  t h r e e  g e n e r a t i o n s  i n  t h e  a s c e n d a n t  
and  t h e  same number i n  t h e  d e s c e n d a n t  l i n e  f ro m  o n e - s e l f .
(1 2 9 )  S . C . L a h i r i ,  Bur  me s e Buddh 1 s t  Law> l*+9«
(130)  I b i d *
d e v o l v e  u p o n  h i s  h e i r s  i n  t h e  f o l l o w i n g  o r d e r  ( 1 3 1 ) : -  
F i r s t s -  The s u r v i v i n g  s p o u s e  ( s u b j e c t  t o  t h e  s h a r e  o f  t h e  
o r a s a ,  i f  a n y ) .
S e c o n d l y ; -  H is  d e s c e n d a n t s *
T h i r d l y ; - .  The f i r s t  l i n e  o f  c o l l a t e r a l s ,  n a m e ly  b r o t h e r s  an d  
s i s t e r s  *
F o u r t h l y ; -  The p a r e n t s  *
F i f t h l y ? -  The s e c o n d  l i n e  o f  c o l l a t e r a l s ,  n am e ly  u n c l e s  and
a u n t s ,  an d  i n  d e f a u l t  upon  s u c c e s s i v e  a s c e n d i n g  l i n e s  
o f  c o l l a t e r a l s *
The t a b l e  h e r e u n d e r  may, p e r h a p s  h e l p  t o  e x p l a i n  t h e  g e n e r a l  
o r d e r  o f  s u c c e s s i o n  a s  n u m e r i c a l l y  i n d i c a t e d ,  w here  a Burman 
B u d d h i s t  d i e s ,  l e a v i n g  no s u r v i v i n g  s p o u s e  ( 1 3 2 ) .
6 .  G r a n d p a r e n t  s .
i
i t
8 . U n c l e s  & A u n ts  5- P a r e n t s
i t
1 0 , C h i l d r e n  o f  ________
U n c l e s  cc A u n ts  h . B r o t h e r s  1
' & B i s t e r s  P r o p o s i t u s
1 2 . G r a n d c h i l d r e n  o f  
U n c l e s  d  A u n tst
13 * G r e a t - g r a n d c h i l d r e n
i i
 7*Nephews cl 1 . C h i l d r e n
n i e c e si t
o f  U n c le s  & A u n t s .  9 . Nephew^ cl 2 , G r a n d c h i l d r e n
1 n i e c e s  c h i l d r e n  m
I h . G r e a t - g r e a t - g r a n d c h i l d r e n  1 1 . Nephews & 3*G r e a t - g r a n d -
o f  U n c l e s  a n d  A u n t s .  n i e c e s  g r a n d -  c h i l d r e n .
' ' '* c h i l d r e n .
f 3p ?  - B u d d h l a t  Law. 7 5 .
f o . C . h a h i n ,  Burmese B uddh ist_La_w? I h g
6 o ? o
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( 1 )  A d o p te d  c h i l d r e n .
The Burm ese  w ords  ^M w e -s a -d e 11 do n o t  c l e a r l y  g iv e  t h e  
i d e a  o f  a d o p t i o n  a s  o n e ’ s o w n - c h i l d  a s  t h e  E n g l i s h  word 
’a d o p t i o n 1 d o e s .  I n  Burmese B u d d h i s t  Law t h e r e  i s  a d i s t i n c t i o n  
b e t w e e n  a d o p t i o n  w i t h  a v ie w  t o  i n h e r i t  and  a d o p t i o n  o u t  o f  
p i t y .  I n  t h e  w ords  o f  t h e  Dham m atha ts  a s o n  o f  t h e  f o r m e r  t y p e  
i s  known a s  !lk a u n g -m w e g a n -s o - mwegan- mwe- s a - t h a w , t h a n w h i l e  a 
s o n  o f  t h e  l a t t e r  t y p e  i s  known a s  “k a u k - y u - mwe- s a - th a w - t h a w 
( 1 ) .  As r e g a r d s  t h e  l a w  o f  a d o p t i o n  t h e  Burmese B u d d h i s t  Law 
d i f f e r s  w i d e l y  f ro m  t h e  H indu  Lav/. ( 2 ) .
T h e r e  a r e  t h r e e  r e c o g n i s e d  k i n d s  o f  a d o p t i o n s  a m o n g s t  
B u r m a n  B u d d h i s t s  n o w .  I n  p r e - B r i t i s h  d a y s  t h e r e  w as  a n o t h e r  
k i n d  k n o w n  a s  s a h o d d a .  T h e  t h r e e  r e c o g n i s e d  k i n d s  a r e : -  
K i t t i m a , a u a t l t t h a  , a n d  c h a t a - b h a t t a .
The w ord  k i t t i m a  comes f ro m  t h e  S a n s k r i t  w ord  k r i t t i m a  o r  
P a l i  word  k i t t i m a w h ic h  means f i c t i t i o u s  ( 3 ) .  K i t t i m a  i s  t h e  
h i g h e s t  f o rm  o f  a d o p t i o n  o f  a s o n  o r  d a u g h t e r  w i t h  t h e  i n t e n t i o n  
t h a t  t h e  c h i l d  s h a l l  i n h e r i t  t o  t h e  a d o p t i v e  p a r e n t s  an d  t h e  
a d o p t i o n  m u s t  be  p e r f o r m e d  i n  f u l l  c o n s c i o u s n e s s  o f  w hat  i s  
b e i n g  d o n e .  T h e r e  m u s t  b e ,  o n  t h e  one h a n d ,  t h e  c o n s e n t  o f  t h e
( 1 )  Shwe K i n  v .  Maung S i n . ( 1 9 2 0 )  1 0  L . B . R .  3 7 6 .
( 2 )  S .C .  L a h i r i ,  Burmese B u d d h i s t  Law. 1 0 9 .
( 3 )  S . C .  L a h i r i ,  B u r m e s e  B u d d h i s t  L a w . 1 1 2 .
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n a t u r a l  p a r e n t s  o r  r e l a t i o n s  o f  t h e  c h i l d  t o  g i v e  i t  i n  
a d o p t i o n  w i t h  t h e  u n d e r s t a n d i n g  t h a t  t h e  c h i l d  s h a l l  
t h e n c e f o r t h  b e l o n g  t o  t h e  new  f a m i l y  a n d ,  o n  t h e  o t h e r  h a n d ,  
t h e  t a k i n g  o f  t h e  c h i l d  b y  t h e  a d o p t i v e  p a r e n t s  w i t h  t h e  
i n t e n t i o n - t h a t  t h e  c h i l d  s h a l l  I n h e r i t  i n  t h e  n e w  f a m i l y  (*+).
T h e  w o r d  a p a t i t t h a  c o m e s  f r o m  t h e  S a n s k r i t  w o r d  a u a b i d d h a  
o r  P a l i  w o r d  a p a b i d d a  w h i c h  m e a n s  r e j e c t e d  ( !? ) •  T h e  a p a t i t t h a  
h a s  b e e n  d e s c r i b e d . a s  n t h e  c h i l d  who i s  t a k e n  c a s u a l l y ,  c a r e d  
f o r  a n d  r e a r e d  w i t h  t h e  i n t e n t i o n  'w e  w i l l  make  I t  a  c h i l d . o f  
o u r s , 1 -  i t s  p a r e n t s  may n o t  b e  a w a r e  o f  i t  o r  may n o t  be  
e x i s t i n g ,  i t  may n o t  h a v e  r e l a t i v e s  o r  t h e y  may n o t  b e  
a s c e r t a i n a b l e ,  o r  t h e  p a r e n t s  o r  r e l a t i v e s  may b e  e x i s t i n g  a n d  
knovf o f  t h e  a d o p t i o n  ( 6 ) .  S u c h  a  c h i l d  h a s  i n  T e t  T u n  v .
Ma C h e i n  ( 7 )  b e e n  d e s c r i b e d  a s  na  f o u n d l i n g ,  a  c h i l d  c a s u a l l y  
a d o p t e d  w h e t h e r  i t s  p a r e n t s  a r e  k n o w n  o r  n o t ,  a  c h i l d  c a s u a l l y  
a d o p t e d  a n d  b r o u g h t  u p  i n  t h e  f a m i l y  o f  t h e  a d o p t i v e  p a r e n t s ,  
b e i n g  a b a n d o n e d  b y  i t s  n a t u r a l  p a r e n t s ,  a  c h i l d  c a s u a l l y  a d o p t e d  
t h r o u g h  c o m p a s s i o n ,  a  d e s t i t u t e  c h i l d  c a s u a l l y  a d o p t e d . 11 
S t r e s s  w as  l a i d  i n  t h i s . c a s e ,  a s  a l s o  i n  t h e  l a t e r  c a s e  o f  
Shwe K i n  v .  Maung S i n . ( 8 ) , o n  t h e  c a m p a s s i o n a t e  n a t u r e  o f  t h e  
a d o p t i o n .  B u t  i n  Ma T h a n  N yun  v .  Daw ShwQ» T b j t . ( 9 ) ,  i t  waa
(*0 Manugye Book 1 0 ,  s e c t i o n  2 7 ;  D i g e s t  V o l . l , s e c t i o n  1 6 .
( 5 )  S . C . L a h i r i ,  Burmese B u d d h i s t  Law. 113*
( o )  U May Oung, L e a d in g  c a s e s  on  B u d d h i s t  Law. 135*
( ? )  ( 1 9 1 0 ) 5 . L . f j c r a r :
( 8 )  ( 1 9 2 0 )  10  L . B . R . 3 7 6 .  ( 9 )  (1 9 3 6 )  l h  R a n . 551* See a l s o
Ko Pe K y a i  v .  Ma The i n  K h a . ( 1 9 3 7 )  R an .  *+26; Ma S i n t  v .
Ma Ma G a l e , ( 1 9 3 9 )  R a n . f e R . 3 7 8 ;  M g.Ba  T h i  Nyo v .  M g .S a n  N y u n . 
TT9WT™r5^R-. 7 1 ° ;  O.H. M o o th a m ,  B u r m e s e  B u d d h i s t , L a w . 51«
p o i n t e d  o u t  by  Ba U , J .  -  t h a t  ” an  i n t e n t i o n  e i t h e r  e x p r e s s  o r  
i m p l i e d  on  t h e  p a r t  o f  t h e  a d o p t i v e  p a r e n t  t h a t  t h e  a d o p t e d  
c h i l d  s h a l l  o r  s h a l l  n o t  i n h e r i t  ' f o r m 1® t h e  d i v i d i n g  
b e t w e e n  a k i t t i m a  c h i l d  and  a n  a p a t i t t h a  c h i l d .  I n  o t h e r  
r e s p e c t s  t h e  p o s i t i o n  o f  an  a p a t i t t h a  c h i l d  i s  t h e  same a s  t h a t  
°£  & k i t t i m a  c h i l d ; ’1 and  M o s le y ,  J . , s t a t e d ,  ”As May Oung p o i n t s  
o u t  i n  h i s  B u d d h i s t  Law ( 1 0 )  t h e  ’f o u n d l i n g *  i s  t h e  c h a t a b h k & t t a ; 
n o t  t h e  a p a t i t t h a . ”
The c h a t a - b h a t t a  i s  t h e  c o m p a s s i o n a t e  a d o p t i o n  o f  a  - s o n .o r  
d a u g h t e r .  The c h a t a - b h a t t a  c h i l d  i s  a f o u n d l i n g ,  a  d e s t i t u t e  
an d  h u n g e r  s t r i c k e n  c h i l d  who h a s  b e e n  a d o p t e d  t h r o u g h  
c o m p a s s i o n .  The c h i l d  i s  n e v e r  b r o u g h t  up  a s  a  c h i l d  o f  t h e  
f a m i l y  ( 1 1 ) .
The s a h o d d a  i s  t h e  a d o p t i o n  o f  a  s o n  o r  d a u g h t e r  by 
p u r c h a s e .  S u c h  a d o p t i o n s  a r e  n o t  a l l o w e d  now ( 1 2 ) .
The c h a t a b h a t t a  an d  t h e  s a h o d d h a  come w i t h i n  t h e  s i x  
c l a s s e s  o f  s o n s ,  d e s c r i b e d  i n  t h e  D h am m a th a ts ,  a s  n o t  e n t i t l e d  
t o  i n h e r i t  ( 1 3 ) .  A c c o r d in g  t o  L a h i r i ,  t h e  c h a t a - f c h a t t a  c h i l d  
i s  e n t i t l e d  t o  i n h e r i t  t h e  e s t a t e  o f  h i s  o r  h e r  a d o p t i v e  
p a r e n t s  i n  t h e  a b s e n c e  o f  any  n a t u r a l ,  k i t t i m a .  o r  a p a t i t t h a
( 1 0 )  L e a d i n g  c a s e s on  B u d d h i s t  Law, 1 3 5 .
( 1 1 )  S . C . L a h i r i ,  Burmese B u d d h i s t  Law. 1 1 3 .
U May Oung, L e a d in g  c a sers on B u d d h i s t  Law. 1 2 3 .  
A t t a ^ s a n k h e p a ,  . s e c t i o n * i n r .
( 1 2 )  S . C . L a h i r i , . Burmese B u d d h i s t  Law. 1 1 3 • \
( 1 3 )  Ma T i n  Shwe v .  Mg.Kan G i y l . ( l 8 8 9 )  I I  U .B .H ,w h e re  t h e  
p o s i t i o n  o f a  s a h o d d h a  c h i l d  was b r i e f l y  c o n s i d e r e d .
610 .
c h i l d  o r  t h e i r  d e s c e n d a n t s ,  o r  any  r e l a t i o n  o f  t h e  a d o p t i v e  
p a r e n t s ,  h u t  he  g i v e s  no a u t h o r i t y  f o r  t h i s  v ie w  ( 1*0 .
A k i t t i m a  c h i l d . c e a s e s  u p o n  a d o p t i o n  t o  he a  member o f  h i s  
o r i g i n a l  f a m i l y ,  and  beccbmes i n  l i e u  t h e r e o f  a member o f  t h e  
f a m i l y  o f  h i s  a d o p t i v e  p a r e n t s .  He c e a s e s  t o  h a v e  any  c l a i m  t o  
a  s h a r e  i n  t h e  e s t a t e  o f  h i s  o r i g i n a l  f a m i l y  ( 1 5 ) o u t  o f  w h ic h  
i t  i s  s a i d  h e ,
** d r o p s  e v e n  more c o m p l e t e l y  t h a n  a  d e c e a s e d  c h i l d — 
f o r  t h e  d e c e a s e d  may l e a v e  c h i l d r e n  o f  h i s  own who a r e  a d m i t t e d  
t o  a c e r t a i n  s h a r e  w h ic h  d o e s  n o t  seem t o  be t h e  c a s e  w i t h  t h e  
c h i l d r e n  o f  a n  a d o p t e e '16 ( 1 6 ) .
The a d o p t e d  c h i l d  m u s t ,  h o w e v e r ,  p e r f o r m  t h e  same f i l i a l  
d u t i e s  a s  a  n a t u r a l  and  l a w f u l  c h i l d ,  and  i f  he  f a i l s  t o  do sg, 
he  may f o r f e i t  h i s  r i g h t s  o f  i n h e r i t a n c e  ( 1 7 ) .
A c c o r d in g  t o  t h e  D h am m ath a ts ,  t h e  k i t t i m a  c h i l d ! s p o s i t i o n  
i s  i n f e r i o r  t o  t h a t  o f  t h e  n a t u r a l  c h i l d r e n  ( 1 8 ) .  The t e x t s  
c i t e d  i n  s e c t i o n  191 o f  t h e  D i g e s t  1 ,  show t h i s  c l e a r l y ;  t h a t  
f ro m  t h e  Mano i s  t y p i c a l i -
The p a r e n t s  d i e  w h i l e  t h e  g r a s s  ( 1 9 ) an d  k i t t i m a  s o n s  a r e
(1*0 U .E .M aung ,  Burmese B u d d h i s t  Law. 2 1 0 ;  D i g e s t  1 .  1 7 5 
S . C . L a h i r i . Burmese B u d d h i s t  h aw . 1 3 5 .
(1 5 )  Mg.Pan v .  Ma B n v i . ( 1 8 Q 7 T l l U . B . R .  ( 1 8 9 7 - 1 9 0 1 )  10b,
( 1 6 )  Mg.Pan  v .  Ma H n v l . (1 8 9 7 )  I I  U.B.R., ( .1897-1901)  l O ^ t  10 S'.
(17) Mg.Aing v . Ma K i n . (1893) I I  U .B .R .  ( I 8 9 2 - 6 ) 2 2 .
(18) U May Oung, Leading cases on B uddhist Law. 15^1 Mg.Mya Mg.
v.  Ma Mva S ein , ( 1 9 3 6 ) A . I . E . Ran. 518 . Ma M n  Kvl T.  "
Ma Than T i n . (1 9 5 0 )  B.L.R.59*
( 1 9 )  T h i s  e x p r e s s i o n  i n  t h i s  . p a r t i c u l a r  c o n t e x t  means t h e  s o n  
b o m  i n  w e d l o c k ,  a s  i t  d o e s  i n  H indu  Law; s e e  U May Oung, 
L e a d i n g  c a s e s  o n  B u d d h i s t  Law, 1 $b .
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l i v i n g  w i t h  th e m .  The o r a s a  s o n  s h a l l  t h e n  r e c e i v e  f i v e  S h a r e s  
an d  t h e  k i t t i m a  s o n  one s h a r e .  B e c a u s e ,  i f  t h e  p a r e n t s  a r e  
r e d u c e d  t o  p o v e r t y ,  t h e  k i t t i m a  s o n  a l s o  t a k e s  t h e  c o n s e q u e n c e s .  
T h i s  r u l e  a p p l i e s  when t h e r e  a r e  o n l y  two s o n s ,  one n a t u r a l  and  
t h e  o t h e r  a d o p t e d .  I f  t h e r e  a r e  many s o n s  t h e  s h a r e s  s h o u l d  be 
c o r r e s p o n d i n g l y  m u l t i p l i e d .
The m a t t e r  r e c e i v e d  more d e t a i l e d  t r e a t m e n t  i n  s e c t i o n  189 
o f  Kinwun M i n g y i ! s D i g e s t ,  volume I ,  w h ic h  i n c l u d e s  a n  e x t r a c t  
f ro m  t h e  M anugye,  Book X, s e c t i o n  2 6 : -
The s t a t e m e n t  t h a t ,  on  t h e  d e a t h  o f  t h e  a d o p t i v e  p a r e n t s ,  
k i t t i m a  s o n ,  who l i v e d  w i t h  th e m ,  s h a l l  r e c e i v e  t h e  e l d e s t  
s o n ' s  s h a r e  i f  he  i s  t h e  e l d e s t ,  t h e  i n t e r m e d i a t e  s o n ' s  s h a r e  
i f  he  i s  t h e  i n t e r m e d i a t e ,  o r  t h e  y o u n g e s t  s o n ! s s h a r e  i f  he  i s  
t h e  y o u n g e s t ,  means t h a t  he  s h a l l  r e c e i v e  a s h a r e  e q u a l  t o  t h a t  
o f  t h e  e l d e s t  o r  o f  • t h e  I n t e r m e d i a t e  o r  o f  t h e  y o u n g e s t  s o n  o f  
t h e  a d o p t i v e  p a r e n t s  a c c o r d i n g  a s  he f a l l s  i n t o  one o r  o t h e r  o f  
t h o s e  c l a s s e s .  Why i s  t h i s ?  B e c a u s e  t h e  k i t t i m a  c h i l d  l o s e s  
t h e  r i g h t  t o  i n h e r i t  t h e  p r o p e r t y  o f  h i s  o r  h e r  n a t u r a l  p a r e n t s .
T h i s ,  h o w e v e r ,  i s  n o t  f r e e  f ro m  o b s c u r i t y ,  and  r e f e r e n c e  
s h o u l d  t h e r e f o r e  be made t o  t h e  c o r r e s p o n d i n g  s e c t i o n  i n  t h e  
A t t a s a n k h e p a  ( 2 0 ) : -
"The l a w  o f  p a r t i t i o n  b e tw e e n  t h e  o r a s a  and  k i t t i m a  s o n s  
l i v i n g  w i t h  t h e  p a r e n t s .
L e t  t h e  p r o p e r t y  be  d i v i d e d  i n t o  s i x  s h a r e s ,  and  l e t  t h e
( 2 0 )  S e c t i o n  1 7 6 .
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o r a s a  l i v i n g  w i t h  t h e  p a r e n t s  t a k e  f i v e  s h a r e s ,  and  t h e  k i t t i m a
s o n  l i v i n g  w i t h  p a r e n t s  one s h a r e .  The o r a s a  s o n  s t a n d s  i n
e i t h e r  o f  t h e  f o u r  k i n d s  o f  r e l a t i o n s h i p  t o  t h e  k i t t i m a , n a m e ly ,
he  may he t h e  e l d e s t ,  o l d e r ,  y o u n g e r  o r  y o u n g e s t  c h i l d  o f  t h e
f a m i l y .  I f  t h e  o ra .sa  s o n  i s  t h e  e l d e s t ,  l e t  t h e  k i t t i m a  t a k e
o n e - s i x t h  o f  t h e  p r o p e r t y ,  i f  he  i s t t h e  e l d e r ,  l e t  t h e  k i t t i m a
t a k e  o n e - f i f t h ,  i f  t h e  y o u n g e r ,  l e t  t h e  k i t t i m a  t a k e  o n e - f o u r t h ,
f/
i f  t h e  y o u n g e s t ,  l e t  t h e s e  he an  e q u a l  d i v i s i o n  b e tw e e n  t h e  tw o .
The D a y a j j a  e x t r a c t  i n  t h e  D i g e s t  i s  i n  a c c o r d  w i t h  t h i s
( 2 1 ) .  B u t  s i n c e ,  d i s t r i b u t i o n  o f  t h e  p a r e n t a l  e s t a t e  on  a 
g r a d u a t e d  s c a l e  among b r o t h e r s  and  s i s t e r s  b o r n  i n  w e d lo c k  h a s  
b e e n  d i s c a r d e d  by  t h e  C o u r t s  i n  Burma i n  f a v o u r  o f  e q u a l  s h a r e s  
p e r  c a p i t a  ( 2 2 ) ,  a  k i t t i m a  c h i l d  i s  now i n  t h e  same p o s i t i o n  a s  
a  c h i l d  b o r n  i n  w e d lo c k ,  an d  t h e  f o r e g o i n g  t e x t s  a r e  u s e f u l  
o n l y  so  f a r  a s  t h e  q u e s t i o n  o f  o r a s a s h i p ^ i n  t h e  s e n s e  i n  w h ic h  
t h i s  exp<rst££ion i s  u s u a l l y  u s e d  i n  Burmese  Law, i . e .  t h e  c h i l d  
b o r n  i n  w e d lo c k  and  e n j o y i n g  p r e f e r e n t i a l  r i g h t s  o f  i n h e r i t a n c e ,  
i s  c o n c e r n e d  ( 2 3 ) .
The e x t e n t  o f  t h e  r i g h t  o f  i n h e r i t a n c e  o f  a k i t t i m a  c h i l d  
i n  t h e  e s t a t e  o f  h i s  a d o p t i v e  p a r e n t s  h a s  b e e n  t h e  s u b j e c t  o f  
s e v e r a l  d e c i s i o n s ,  and  t h e  u n d e r t a i n t y  w h ic h  p r e v a i l e d  
p r e v i o u s l y  i n  t h i s  b r a n c h  o f  t h e  l a w  h a s  b e e n  a l m o s t ,  i f  n o t  
e n t i r e l y ,  rem oved  ( 2 k ) .
( 2 1 )  D i g e s t  I ,  S e c t i o n  I 8 9 .
( 2 2 )  Ma K yi  K y i  v .  Ma The i n , ( l -9 0 f )  3 L . B . R . ‘8 .
( 2 3 )  U May Oung, L e a d in g  c a s e s  o n  B u d d h i s t  Law, 1 ^ 5 .  
( 2 k )  O.Ii.  Mootham, Burmese B u d d h is tT L a w T "50.
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I n  Maung T h w e * s  c a s e  ( 2 5 )  t h e  P r i v y  C o u n c i l  s a i d , .  ,fA c h i l d  
a d o p t e d  a c c o r d i n g  t o  t h e  f u l l e s t  f o r m  o f  a d o p t i o n  a n d  r e t a i n i n g  
h i s  s t a t u s  a s  a n  a d o p t e d  c h i l d  t i l l  t h e  d e a t h  o f  h i s  a d o p t i v e  
p a r e n t s  i s  e n t i t l e d  t o  i n h e r i t  t h e i r  e s t a t e  a s  i f  h e  w e r e  a  
n a t u r a l  a n d  l a w f u l  c h i l d ,  e i t h e r  i n  t h e  a b s e n c e  o f  o t h e r  
c h i l d r e n  o r  i n  c o m p e t i t i o n  w i t h  t h e m .  S u c h  a  c h i l d  i s  c a l l e d  
& k i t t i m a  t h a  o r  k i t t i m a  c h i l d . 11
The s u b j e c t  m a t t e r  o f  t h e  a p p e a l  b e f o r e  t h e  B o a rd  i n  t h a t  
c a s e  was w h e t h e r  t h e  a p p e l l a n t  and  r e s p o n d e n t ,  o r  e i t h e r  o f  
th e m ,  h ad  e s t a b l i s h e d  h i s  s t a t u s  a s  a k i t t i m a  c h i l d ,  and  
c o n s e q u e n t l y  t h e  s t a t e m e n t  o f  l a w  q u o t e d  ab o v e  was n o t  n e c e s s a r y  
f o r  t h e  d e c i s i o n  o f  the .  a p p e a l .  I n  t h e  y e a r  1926,, a f u l l  b e n c h  
o f  t h e  R angoon  H ig h  C o u r t ,  in .  t h e  c a s e  o f  Maung Po An v .  MaDwe
( 2 6 ) ,  p l a c e d  a l i m i t a t i o n  on  t h e  k i t t i m a  c h i l d * s  r i g h t s  o f  
i n h e r i t a n c e  by h o l d i n g  t h a t  s u c h  a p e r s o n  was n o t  e n t i t l e d  t o  
c l a i m ,  on  t h e  d e a t h  o f  h i s  a d o p t i v e  m o t h e r ,  t h e  s p e c i a l  q u a r t e r  
s h a r e  i n  t h e  e s t a t e  t o  w h ic h  a  s o n  b o r n  i n  w e d l o c k ,  who had  
a c q u i r e d  t h e  s t a t u s  o f  o r a s a  ( 2 7 ) w ou ld  h a v e  b e e n  e n t i t l e d .
T h i s  d e c i s i o n  was a r r i v e d  a t  a f t e r  a n  e x a m i n a t i o n  o f  t h e  
r e l e v a n t  t e x t s  and  e a r l i e r  a u t h o r i t i e s ,  s a v e  t h a t  Maung Thwe1s 
c a s e  ( 2 7 )  a p p e a r s  n o t  t o  hav e  b e e n  c i t e d .  The l i m i t a t i o n  p l a c e d  
u p o n  t h e  g e n e r a l  r u l e  by t h e  H igh  C o u r t  was a p p r o v e d  by t h e  
P r i v y  C o u n c i l  i n  Maung S e i n  Shwe v .  Maung Se i n  Gy i  ( 2 8 ) .
V  W N M M W 1 1^ n ~ I ■■■ i ■■ i . i.  m i.JlnT m i l . iii. .  ■iiiiiii. iiiim iiiu ii  rfi. i—1.|
(2 5 )  ( 1 9 1 7 )  ^ 1 .  A. .251.
( 2 6 )  ( 1 9 2 6 )  5- Han. 18b  ( F . B . ) .
( 2 7 )  ( 1 9 1 7 )  M+l.  A. 2 5 1 .
( 2 8 )  (1934-) 13 R a n .  6 9 .  See a l s o  M e .T h e In  v .  Tha Bvaw.
(1 9 3 9 )  RftoJR. 3$fKF.G-)-
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Ift Ma T h e i n  v .  Ma Mya ( 2 9 )  t h e  g e n e r a l  p r i n c i p l e  was a f f i r m e d  
a n d  i t  was h e l d  t h a t  a k i t t i m a  c h i l d  c a n ,  o n  t h e  r e - m a r r i a g e  
o f  one  p a r e n t  a f t e r  t h e  d e a t h  o f  t h e  o t h e r ,  e x e r c i s e  t h e  r i g h t s  
o f  a n a t u r a l  b o r n  c h i l d  and  su e  f o r  p a r t i t i o n .  I n . t h e  e a r l y  
c a s e  o f  Maung Aing  v .  Ma-Kin ( 3 0 )  i t  was h e l d  t h a t  a  k i t t i m a  
c h i l d  was o n l y  e n t i t l e d  t o  a h a l f  s h a r e ,  ( a s  a g a i n s t  t h e  w ho le  
t o  w h ic h  s o n  b o r n  i n  w e d l e c k  w ould  h av e  b e e n  e n t i t l e d )  i n  
a n c e s t r a l  p r o p e r t y  w h ic h  h ad  n o t  come i n t o  t h e  p o s s e s s i o n  o f  
t h e  c h i l d ' s  a d o p t i v e  p a r e n t s  p r i o r  t o  t h e i r  d e a t h .  I n  
Maung T h e i n  v .  U Tha Byaw, ( 3 1 ) ?  i t  was h e l d  t h a t  k i t t i m a  
a d o p t i o n  c r e a t e s  n o t  o n l y  h e i r s h i p  o f  t h e  a d o p t i o n  t o  t h e  
a d o p t o r  b u t  a l s o  t h e  r e l a t i o n s h i p  o f  a p a r e n t  an d  c h i l d  and  by 
v i r t u e  o f  s u c h  r e l a t i o n s h i p  t h e  a d o p t e e  a c q u i r e s  t h e  r i g h t s  o f  
a  c h i l d  b o r n  i n  w e d lo c k  t o  t h e  a d o p t o r  i n  t h e  e s t a t e s  o f  t h e  
a d o p t o r ' s  c o l l a t e r a l s  an d  a s c e n d a n t s .
I t  may b e  s a i d  i n  t h e  w o r d s  o f  S i r  L a n c e l o t  S a n d e r s o n  
( 3 2 ) ,  . " I t  m u s t  now be  t a k e n  t h a t  a p a r t  f r o m  t h e  q u e s t i o n  
r e l a t i n g  t o  a n y  r i g h t s  o f  a n  e l d e s t  c h i l d ,  t h e  k i t t i m a  a d o p t e d  
s o n s  a r e  e n t i t l e d  t o  s h a r e  e q u a l l y  w i t h  t h e  n a t u r a l  s o n s  o f  
t h e  a d o p t o r . "
( 2 9 )  ( 1 9 2 9 )  7 R an .  1 9 3 .
( 3 0 )  ( 1 8 9 3 )  I I  U .B .R .  ( 1 8 9 2 - 6 )  2 2 .
(31) (1939) Ran. EsS.
( 3 2 )  Mg. S e i n  Shwe v .  M g .S e i n  G-yl, ( 1 9 3 ^ )  R a n . 6 9  a t
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An a p a t i t t h a  a d o p t e d  c h i l d  i s  a  p e r s o n  n o t  w i t h o u t  r i g h t s .  
He i s  one o f  t h e  s i x  c l a s s e s  o f  c h i l d r e n  e n t i t l e d  t o  i n h e r i t  
t h e  e s t a t e  o f  t h e  p a r e n t s .  Where t h e r e  a r e  n a t u r a l  o r  k i t t i m a  
c h i l d r e n ,  a n  a p a t i t t h a  c h i l d  i s  n o t  e n t i t l e d  t o  s h a r e  i n  t h e
/  1 T .ll wr
e s t a t e  o f  t h e  a d o p t i v e  p a r e n t s  (33 )*  E v en  i n  t h e  a b s e n c e  o f  
n a t u r a l  an d  k i t t i m a  c h i l d r e n ,  a n  a p a t i t t h a  c h i l d  i s  e n t i t l e d  t o  
o n l y  one  h a l f  o f  t h e  e s t a t e  o f  t h e  a d o p t i v e  p a r e n t ,  t h e  o t h e r  
r e l a t i v e s  o f  t h e  a d o p t i v e  p a r e n t  h b i n g  e n t i t l e d  t o  t h e  o t h e r  
h a l f  (3*0 J b u t  t h i s  r i g h t  i s  l o s t  i f  t h e  a p a t i t t h a  c h i l d  l i v e s  
a p a r t  f r o m  h i s  o r  h e r  a d o p t i v e  p a r e n t s  ( 3 5 ) .  The s t a t u s  o f  a n  
a p a t i t t h a  c h i l d  c a n n o t  by  an y  means be  h i g h e r  t h a n  t h a t  o f  a 
k i l l t h a  s o n  ( 3 6 ) ,  Though t h e  Dham m atha ts  a r e  s i l e n t  a s  r e g a r d s  
t h e  r i g h t s  o f  a n  a p a t i t t h a  c h i l d  a s  a g a i n s t  a k i l l  t ha  c h i l d . ,V  III , 1 1  Mu t . 1  r i l l v  , I |  1 * 1  '  ‘ f '
( 3 7 )> i t  seem s r e a s o n a b l y  c l e a r  f r o m  t h e  f a c t  t h a t  t h e  k i l i t h a  
c h i l d  e x c l u d e s  c o l l a t e r a l s  o f  t h e  d e c e a s e d  p a r e n t ,  t h a t  a 
k i l i t h a  c h i l d  w i l l  e x c l u d e  a n  a p a t i t t h a  c h i l d , ( 3 8 ) ,
( 3 3 )  Mg, T i n  Aye v .  Mg,Mg,Emin, (1 9 5 0 )  B . L . H .7 8  ( S . C . )  a t  8^ .
(3*0 Mg,Mya Mg, v .  Ma Mya S e i n , (1 9 3 6 )  A . I . R ,  Ran 5 l 8 .
(35)  Mg, Gy1 v .  M g .A u n g P y o  , l l 9 2 ^ ) I I  Ran 66 l ,  Ma Than  Nyun v ,  
DawShwe ^ * 7 0 ^ 1 1 5 +  Ran. 557; Ma Kfcn KV'i v. MaTton Tin.
(1950) b . l .rT  59.
( 3 6 )  Ma S in t v .  Ma Ma G ale ,(1 9 3 9 )  Ran.S^L. 378? Ma Mn Kyi v .  
MeTThan $in~Tl9FoTB7L.R. 59i See Mr.T in  iy i~ 7rT fe7 fe . Emin 
(1950')" B .T 7 E .7 8  a t  8k  ( S . C . J w h e r e  U .E .M g .X  s a i d ,  "T h e re  
a r e  c e r t a i n  d e c i s i o n s  o f  t h e  H igh  C o u r t  o f  J u d i c a t u r e  w h ic h  
s u g g e s t  t h a t  a n  a p a t i t t h a  c h i l d  w o u ld  be i n  a p o s i t i o n  
i n f e r i o r  t o  t h a t  o f  a k i l i t h a  c h i l d  e v e n .  B u t  i t  i s  n o t  
n e c e s s a r y  i n  t h i s  c a s e  t o  s a y  w h e t h e r  we a g r e e  w i t h  t h o s e  
d e c i s i o n s  i n  t h a t  r e s p e c t . "
( 3 7 ) i . e *  a c a s u a l l y  b e g o t t e n  c h i l d  and  s e e  a s  r e g a r d s  h i s  
r i g h t s  i n f r a ,
( 3 8 )  U .E .M aung ,  Burmese  Budd h i s t  Law, 22%  Ma Eftn ICyi v ,
'  w  i i i n ,  mtp i i w  n f I n~ mf f i g - n i  it“ n  r ■ mr> i f r r r - iw
Ma Than TlnVT 9 W T 7 T . R. 59 •
An a d o p t e d  c h i l d * s  r i g h t  o f  i n h e r i t a n c e  i s  n o t  
i n d e f e a s i b l e ,  and  i f  t h e  a d o p t i v e  p a r e n t  d i e s  p r o f e s s i n g  t h e  
C h r i s t i a n  f a i t h  t h e  a d o p t e d  c h i l d  c a n n o t  c l a i m  t o  i n h e r i t  on  
i n t e s t a c y  a s  i f  he o r  she  w ere  a n a t u r a l  c h i l d  ( 3 9 )*
2 * I l l e g i t i m a t e  C h i l d r e n .
An i l l e g i t i m a t e  c h i l d  i s  o r d i n a r i l y  n o t  e n t i t l e d  t o  i n h e r i t
(^*0),
The k i l i t h a  c h i l d  h a s  b e e n  d e s c r i b e d  i n  t h e  Dhamm atha ts  
(*kL) e i t h e r  a s ,  a  c h i l d  " b e g o t t e n  w h i l e  i n  p u r s u i t  o f  am oruos  
p l e a s u r e "  o r  " a  c h i l d ,  m ale  o r  f e m a l e ,  b e g o t t e n  by man an d  
woman i n  p l e a s u r e  by m u tu a l  c o n s e n t  b u t  who do n o t  l i v e  o p e n l y  
t o g e t h e r . "  S u ch  a c h i l d  i s  n o t  i l l e g i t i m a t e  c h i l d 5 he i s  
n o t  w i t h o u t  r i g h t s ,  o f  s u c c e s s i o n  i n  t h e  p a r e n t a l  e s t a t e  5 b u t  
h i s  r i g h t s  a r e  i n f e r i o r  t o  t h o s e  o f  c h i l d r e n  b o r n  o f  p a r e n t s  
"who l i v e  o p e n l y  t o g e t h e r , "  Hence i n  Ma Hnya v .  Ma On Bwin 
(*+2 ) ,  t h e  term- ' c a s u a l l y  b e g o t t e n  c h i l d *  was s u g g e s t e d ,  a s  more 
a c c u r a t e l y  d e s c r i p t i v e  o f  t h e  k i l i t h a  c h i l d *
I t  b e i n g  a  p r i n c i p l e  o f  Burmese B u d d h i s t  Law t h a t  i n  t h e  
a b s e n c e  o f  c h i l d r e n  w i t h  s u p e r i o r  r i g h t s  o f  i n h e r i t a n c e ,  t h e  
" i n f e r i o r "  c h i l d r e n  w i l l  t a k e  t h e  e s t a t e  o f  t h e  p a r e n t  (*+3 )>
( 3 9 )  Ma K h in  Than v .  Ma Alima, ( 1 9 3 ^ )  12 Han* 18*+. T h i s  c a s e  was
one o f  a d o p t i o n  i n  t h e  k i t t i m a  f o r m ,  b u t  t h e  same r e s u l t
w ou ld  c l e a r l y  f o l l o w  i n  t h e  c a s e  o f  a n  a p a t i t t h a  a d o p t i o n ;  
s e e  a l s o  O.H.Mootham, Burmese, B u d d h i s t  L a w ,61 .
(^0) Nea Ka Yin 0 v . Ma G yi.(iB7~3") S . JTI5; Ma~Le v. Ma Pauk P in .
( 1883T 's 'VjT22 5; Ma Sein  HI a v . Mg. S ein  Hhan, (1903J~2 L.B.R.
5*+. .
(hi)  D ig e s t, 1 , 17.
(*+2) Ma Hnya v . Ma On Bwin, (1915)' 9 L.B.R. 1 (F .B .) .
(^3) Manugye, Book X, s e c tio n  51.
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i t  was h e l d  i n  Nga Ka Y in  0 v* Ma Gvi (Mf) t h a t  t h e  k i l i t h a  
c h i l d  i n h e r i t s  i n  t h e  a b s e n c e  o f  a c h i l d  o f  a  r e g u a l r  u n io n *
I n  t h i s  c a s e  t h e  f a t h e r  l e f t  a widow, b u t  no o b j e c t i o n  was 
r a i s e d  t o  t h e  k i l i t h a 1s c l a i m  o n  t h i s  g ro u n d  and  t h e  e f f e c t  o f  
t h e  p r e s e n c e  o f  t h e  widow was n o t  c o n s i d e r e d .
I n  Ma Le v . l  Pauk  P i n  O O )  t h e  d e c e a s e d  l e f t  l e g i t i m a t e  
c h i l d r e n  and  i t  was h e l d  t h a t  h i s  d a u g h t e r  by a d a m s e l  (K a n i n a ) 
n o t  r e c o g n i s e d  a s  a c o n c u b in e  c o u l d  n o t  s h a r e  i n  h i s  p r o p e r t y .
Maung Pyu v .  Ma C h i t  (*+6) i t  was r u l e d  t h a t  i l l e g i t i m a t e  
g r a n d c h i l d r e n  a r e  e x c l u d e d  f ro m  i n h e r i t a n c e  t o  t h e i r  g r a n d ­
p a r e n t s  when t h e  l a t t e r  h av e  l e f t  l e g i t i m a t e  c h i l d r e n  s u r v i v i n g  
th e m .  The f i r s t  q u e s t i o n  was w h e th e r  t h e  p l a i n t i f f ! s f a t h e r  
c o u l d  f o rm  a l e g i t i m a t e  u n i o n  w i t h  h e r  m o th e r  w i t h o u t  t h e  
c o n s e n t  o f  h e r  f a t h e r ! s p a r e n t s ,  t h e  c o u p l e  h a v i n g  e l o p e d  
w i t h o u t  t h e  a p p r o v a l  o f  t h e i r  p a r e n t s  an d  s u b s e q u e n t l y  l i v e d  
t o g e t h e r  a s  man and  w i f e  $ t h e  s e c o n d  q u e s t i o n  was w h e th e r  t h e  
p l a i n t i f f  ( Ma C h i t ) , a n  i l l e g i t i m a t e  g r a n d d a u g h t e r ,  was e n t i t l e d  
t o  r e p r e s e n t  h e r  d e c e a s e d  f a t h e r  and  t a k e  h i s  s h a r e  i n  t h e  
e s t a t e  o f  t h e  g r a n d p a r e n t s .
B u r g e s s ,  J . C . ,  o b s e r v e d : -
**At t h e  end  o f  c h a p t e r  X o f  Manugye t h e r e  i s  a p r o v i s i o n  
t h a t  on  f a i l u r e  o f  good o r  l e g i t i m a t e  c h i l d r e n  t h e  b ad  o r  
i l l e g i t i m a t e  a r e  t o  o b t a i n  t h e  i n h e r i t a n c e  and  i t  i s  a d m i t t e d  
t h a t  a s  p l a i n t i f f  i s  t h e  o n l y  c h i l d  o f  Maung Pyu she  w ou ld  be 
e n t i t l e d  t o  a n y 1p r o p e r t y  b e l o n g i n g vt o  h im .  B u t  i t  i s  c o n t e n d e d
: 619 .
t h a t  t h i s  p r o v i s i o n  d o e s  n o t  a p p l y  t o  t h e  e s t a t e  o f  t h e  
g r a n d p a r e n t s .  T h e re  i s  no n e e d  t o . a l l o w  a n  i l l e g i t i m a t e  c h i l d  
t o  s u c c e e d  t o  t h a t ,  f o r  t h e r e  a r e  a l r e a d y  l e g i t i m a t e  h e i r s ,  so 
t h a t  t h e  i l l e g i t i m a t e ^  g r a n d c h i l d  i s  e x c l u d e d .  A c h i l d  l i k e  
t h e  p l a i n t i f f  i s  s h u t  o u t  by  t h e  g e n e r a l  r u l e .  She w ould  come . 
among t h e  s i x  c l a s s e s  o f  c h i l d r e n  n o t  e n t i t l e d  t o  i n h e r i t ,  and  
i n  t h e  l i s t  o f  t w e l v e  o f  w h ich  t h e  a u r a t h a  o n l y  i s  s a i d  t o  have  
a  p e r f e c t  r i g h t  t o  t h e  p r o p e r t y  o f  t h e  p a r e n t s ,  p a g e s  3 l h ,  3 1 5 ,  
.3 1 9 , Manugye 3 r d  e d i t i o n 1*.
R e f e r e n c e  was made t o  s e c t i o n  50 ,  51 ,  and  7 3 ,  Book X, 
Manugye* S e c t i o n  50 makes a  d i s t i n c t i o n  b e t w e e n  t h e  c h i l d r e n  . 
o f  a  r u n - a w a y  c o u p l e .  \’j,ho hav e  e l o p e d  t o g e t h e r  w i t h o u t  t h e  
c o n s e n t  o f  t h e i r  p a r e n t s  and  t h o s e  b o r n  a f t e r  t h e  c o n s e n t  h a s  
b e e n  g i v e n .  S e c t i o n  5 l  r e f e r s  t o  t h e  c a s e  o f  **a c h i l d  b e g o t t e n  
i n  y o u t h f u l  w a n to n n e s s  w i t h o u t  m a r r i a g e , 11 and  t h e  7 3 rd  s e c t i o n  
p r o v i d e s  f o r t t h e  c a s e  o f  a man and  woman e l o p i n g ,  w i t h o u t  
i n f o r m i n g  t h e i r  p a r e n t s ,  t h e  woman d y i n g ,  and, t h e  man r e t u r n i n g
hi'w , ;
w i t h  t h e  c h i l d r e n  an d  a f e m a l e  s l a v e  whom t h e  p a r e n t s  g a v e ( i n  ; 
m a r r i a g e .  E v e n  t h e  c h i l d r e n  o f  t h e  s l a v e  a r e  g i v e n  a s h a r e  
w i t h  t h o s e  o f  t h e  d e c e a s e d  woman i n  t h e  p r o p e r t y  j o i n t l y  ; 
a c q u i r e d  by  h e r  and  t h e  f a t h e r  b e c a u s e  t h e  f o r m e r  a r e  c h i l d r e n  
b o r n  i n  w e d lo c k .
Under  B u d d h i s t  Law t h e  o n l y  o u t - o f - t i m e  g r a n d c h i l d  who 
c a n  c l a i m  a  s h a r e  on t h e  d e a t h  o f  one g r a n d p a r e n t  i s  t h e  e l d e s t  ; 
c h i l d  o f  t h e  d e c e a s e d  o r a s a  s o n .  A c c o r d i n g l y  i f  t h e  p l a i n t i f f  ; 
was n o t  a n  i l l e g i t i m a t e  g r a n d c h i l d ,  sh e  w o u ld  be e n t i t l e d  t o
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t a k e  t h e  s h a r e  o f  h e r  f a t h e r ,  t h e  o r a s a  s o n ,  who p r e d e c e a s e d  
h e r  g r a n d m o th e r  i n  whose e s t a t e  she  c l a i m s  t o  i n h e r i t  a s h a r e  
a s  a g a i n s t  t h e  l a t t e r ' s  s o n s ,  h e r  u n c l e s *  B u t  a s  sh e  was b o r n  
o u t  o f  w e d l o c k ,  sh e  was e x c l u d e d  f ro m  t h e  i n h e r i t a n c e  by h e r  
s u r v i v i n g  u n c l e s .
The c a s e  i s  g o v e r n e d  by s e c t i o n s  $1 9 Book X, Manugye; and  
i t s  c o g n a t e  s e c t i o n s  o f  t h e  D i g e s t  ( s e c t i o n s  300 and  313)*  The 
p l a i n t i f f ' s  f a t h e r  h a v i n g  e l o p e d  w i t h  h e r  m o th e r  t h e  u n i o n  o f  • 
h e r  p a r e n t s  ( w i t h o u t  t h e  c o n s e n t  o f  t h e i r  p a r e n t s )  was i n  t h e  
ey e  o f  t h e  l a w  n o t  a m a r r i a g e ,  and  h e r  p o s i t i o n  was n o t  a l t e r e d  
by  t h e  u n i o n ,  w h ic h  was i m p e r f e c t  i n  i t s  i n c e p t i o n ,  s u b s e q u e n t l y  
b ec o m in g  a  m a r r i a g e  by  t h e  p u b l i c  l i v i n g  t o g e t h e r  o f  h e r  
p a r e n t s  a s  man an d  w i f e .  T h e r e ' i s  no e x c e p t i o n  t o  t h e  g e n e r a l  
r u l p  w h i c h 1c o n f i n e s  t h e  r i g h t  o f  i n h e r i t a n c e  i n  t h e  a n c e s t i a l  
u n d i v i d e d  p r o p e r t y  t o  t h e  o f f s p r i n g  o f  l e g a l  u n i o n ,  i . e .  
m a r r i a g e s  s a n c t i o n e d ,  by  p a r e n t a l  c o n s e n t .  T h i s  b e i n g  s o ,  t h e  
p l a i n t i f f  c o u l d  n o t  c l a i m  a s h a r e  i n  h e r  g r a n d p a r e n t s 1 e s t a t e  
when t h e  l a t t e r  l e f t  l e g i t i m a t e  c h i l d r e n  s u r v i v i n g  th em .
As p o i n t e d  o u t  by t h e  l e a r n e d  J u d i c i a l  C o m m iss io n e r  i n  
Maung  P y u 1s c a s e  t h e  o b i e c t  o f  t h e  s n e c i a l  e x c e p t i o n  made i t
COtt) ii  or)
t h e  c a s e  o f  a n  i l l e g i t i m a t e  c h i l d ,  n o t  i n  w i t h
l e g i t i m a t e  o f f s p r i n g ,  i s  t o  p r e v e n t  t h e  i n h e r i t a n c e  f ro m  
a s c e n d i n g  o r  t h e  s u c c e s s i o n  f ro m  f a i l i n g  a l t o g e t h e r ,  so t h a t  
t h e r e  w ou ld  be  no r e a s o n  f o r  a d m i t t i n g  a c a s u a l l y  b e g o t t e n  
c h i l d  when t h e r e  i s  a  r e g u l a r  h e i r  a s  i n  t h i s  i n s t a n c e  (*+7)«
(1*7) (1893) I I  U.B.R. (1892-6) lU-1. '
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I n  1915? a n  a t t e m p t  was made t o  c l a r i f y  t h e  l a w  when 
F o x ,  G. J . , r e f e r r e d  t o  a f u l l  Bench  (U-8) t h e  f o l l o w i n g  
q u e s t i o n s
( 1 )  A Burmese B u d d h i s t  man d i e s  l e a v i n g  a widow and  a n  
i l l e g i t i m a t e  c h i l d .  I s  t h e  i l l e g i t i m a t e  c h i l d  e n t i t l e d  t o  any  
s h a r e  i n  t h e  e s t a t e  l e f t  by t h e  man? I f  s o ,  t o  w h a t  s h a r e ,  i f  
t h e  c h i l d  i s  a d a u g h t e r ?
( 2 )  I n  t h e  a b o v e  c a s e ,  c a n  a n  i l l e g i t i m a t e  d a u g h t e r ,  i f  
e n t i t l e d  t o  a s h a r e  i n  h e r  d e c e a s e d  f a t h e r ' s  e s t a t e ,  c l a i m  an d  
o b t a i n  s u c h  s h a r e  i n  t h e  l i f e t i m e  o f  h e r  f a t h e r ' s widow?
The f o u r  J u d g e s  c o n s t i t u t i n g  t h e  Bench  w ere  n o t ,  h o w e v e r ,  
u n a n im o u s  i n  t h e i r  a n s w e r s .  The C h e i f  J u s t i c e  a n s w e re d  b o t h  
q u e s t i o n s  i n  t h e  n e g a t i v e .  T w o m e y , J . , h e l d  t h a t  a n  i l l e g i t i m a t e  
c h i l d  c a n n o t  s h a r e  w i t h  h i s  o r  h e r  f a t h e r ' s  widow i n  t h e  
f a t h e r ' s  e s t a t e .  O r m o n d , J . , a g r e e d  w i t h  t h e  v ie w  o f  Mr. Justice  
Twomey, s u b j e c t  t o  t h e  q u a l i f i c a t i o n  t h a t  t h e  p a r e n t s  o f  t h e  
c h i l d  d i d  n o t  l i v e  o p e n l y  a s  man and  w i f e ,  W h i te  P a r l e t t , J . , 
a n s w e r e d  b o t h  q u e s t i o n s  i n  t h e  a f f i r m a t i v e .  The m a j o r i t y  o f  
t h e  C o u r t  t h e r e f o r e  h e l d  t h a t  a n  i l l e g i t i m a t e  ( k i l i t h a ) c h i l d  
c a n n o t  s h a r e  w i t h  . t h e  widow i n  h i s  o r  h e r  f a t h e r ' s  e s t a t e .
B u t  P a r l e t t , J . , t h e  d i s s e n t i e n t  J u d g e ,  a n s w e r e d  b o t h  q u e s t i o n s  
i n  t h e  a f f i r m a t i v e ,  and  h e l d  t h a t  t h e  d a u g h t e r  i s  e n t i t l e d  t o  
t h r e e - q u a r t e r s  o f  h e r  f a t h e r ' s  p a y i n  o r  s e p a r a t e  p r o p e r t y  and
( h 8 ) Ma Hnya v .  Ma On B w in , (1 9 1 5 )  9 L .B .R .  1 ( F . B . ) .
t o  one  -  s i x t h  o f  t h e  j o i n t l y  a c q u i r e d  p r o p e r t y  o f  t h e  f a t h e r  
an d  t h e  widow*
P a r l e t t ,  J . , i n  s u p p o r t  o f  h i s  v ie w  c i t e d  s e c t i o n  8 1 ,  Book 
X, Manugye an d  i t s  c o g n a t e  s e c t i o n s  (2 2 0  an d  231)  o f  th e .  D i g e s t  
b u t  t h e  t e x t s  a r e  n o t  d i r e c t l y  i n  p o i n t *  They d e a l  w i t h  
p a r t i t i o n  b e t w e e n  a n  i l l e g i t i m a t e  s o n  an d  h i s  s t e p - f a t h e r  when:  
t h e y  l i v e d  t o g e t h e r  and  t h e  r u l e  i s  t h a t  when t h e r e  i s  110 
l e g i t i m a t e  o f f s p r i n g ,  t h e  i l l e g i t i m a t e  c h i l d  i s  e n t i t l e d  t o  
t h r e e  q u a r t e r s  o f  i t s  d e c e a s e d  m o t h e r ' s  s e p a r a t e  p r o p e r t y  and  
o n e - e i g h t h  o r  o n e - s i x t h  o f  t h e  p r o p e r t y  j o i n t l y  a c q u i r e d  by t h e  
m o th e r  and  s t e p - f a t h e r .
I n  b o t h  s e c t i o n s  t h e  e x p r e s s i o n  u s e d  i n  t h e  o r i g i n a l  
Burm ese  i s  flmava p a  t h a , "= t h a t  i s ,  t h e  s o n  b r o u g h t  by t h e  w i f e  
t o  t h e  m a r r i a g e .  He i s  i n c o r r e c t l y  d e s c r i b e d  i n  t h e  t r a n s ­
l a t i o n  o f  t h e  D i g e s t  a s  ' a  *b a s t a r d  s o n  b o r n  b e f o r e  m a r r i a g e ' ,  
What t h e  o r i g i n a l  t e x t  d i s t i n c t l y  i m p l i e s  i s  t h a t  t h e  s o n  b o r n  
o u t  o f  w e d lo c k  m us t  e n t e r  t h e  new f a m i l y  w i t h  t h e  m o th e r  and  
t h u s  "become one o f  t h e  f a m i l y " .  B u t  n e i t h e r  s e c t i o n  makes an y  
m e n t i o n  o f  a p a r t i t i o n  b e t w e e n  a  b a s t a r d  c h i l d  and  i t s  s t e p -
 ^ ■ 1 - i .
m o th e r  an d  t h e  q u e s t i o n  i s  w h e t h e r  t h e  same r u l e  a p p l i e s  i n  
t h a t  c a s e .  A " t e x t  o f  Manugye i s  q u o t e d  i n  b o t h  s e c t i o n s  220 
and  2 3 1 .  The e x t r a c t s  g i v e n  t h e r e  a r e  f ro m  s e c t i o n  8 1 ,  Boox X, 
commented on  a t  l e n g t h  by  t h e  l e a r n e d  d i s s e n t i e n t  J u d g e .
F o x ,  C . J . , a n d  T w o m e y , J . ,  i n  a n s w e r i n g  b o t h  q u e s t i o n s ,  i n
t h e  n e g a t i v e ,  h e l d  t h a t  e v e n  a s su m in g  t h a t  a k i l i t h a  c h i l d  c a n
6 2 3 .
c l a i m  a s h a r e  o f  h i s  o r  h e r  m o th e r * s  p r o p e r t y  f ro m  h e r  
s u r v i v i n g  h u s b a n d ,  i t  d o e s  n o t  f o l l o w  t h a t  t h e  same p r i n c i p l e  
s h o u l d  a p p l y  i n  t h e  c o n v e r s e  c a s e ,  when t h e  f a t h e r  b r i n g s  an  
i l l e g i t i m a t e  c h i l d  t o  t h e  m a r r i a g e .  I t  was c o n t e n d e d  t h a t  i f  
t h e  a n o l o g y  o f  a s t e p - c h i l d  w ere  a p p l i e d ,  t h e  s e c o n d  q u e s t i o n  
r e f e r r e d  s h o u l d  be a n s w e re d  i n  t h e  a f f i r m a t i v e .  I n  r e p l y  t o  
t h i s  c o n t e n t i o n  t h e  l e a r n e d  C h i e f  Ju d g e  s a i d : -
* * A p p l ic a t io n  f o r  t h e  a n a l o g y  x^ould mean p u t t i n g  t h e  
i n d i g n i t y  u p o n  t h e  widow o f  h a v i n g  t o  r e c o g n i s e  a s  a s t e p e h i l d  
and  s h a r e  w i t h  h e r  i n  h e r  h u s b a n d * s  e s t a t e . t h e  c h i l d  o f  a  
woman whose a s s o c i a t i o n  w i t h  h e r  h u s b a n d  h ad  b e e n  d e v o i d  o f  
w h a t  i s  a t  t h e  r o o t  o f  t h e  i d e a  o f  m a r r i a g e  am ongs t  Burmese a s  
w e l l  a s  o t h e r  r a c e s ,  n a m e ly ,  t h e  c o n t i n o u s  l i v i n g  t o g e t h e r  o f  a  
man a n d  woman a s  m u t u a l  h e l p m a t e s *  The widow h a v e  t o  r e c o g n i z e  
a woman a s  h e r  h u s b a n d  *s ; w i f e  who h ad  i n  f a c t  n e v e r  b e e n  h i s  
w i f e ,  and  who h a d  no e n f o r c e a b l e  c l a i m  o n  h im  o n  h e r  own 
account ,**
Tw om ey,J* ,  r e m a rk e d  t h a t  even, i f  a k i l i t h a  i s  e n t i t l e d  t o  
a  s h a r e  i n  h i s  o r  h e r  m o t h e r ' s  p r o p e r t y ,  i f  sh e  d i e s  l e a v i n g  a 
h u s b a n d ,  t h e r e  i s  n o t  a n  i n k l i n g  i n  any  o f  t h e  Dham m atha ts  t h a t  
s u c h  a r u l e  i s  a p p l i c a b l e  t o  t h e  c a s e  o f  a  f a t h e r  who l e a v e s  a 
k i l i t h a  c h i l d  and  a  widow, so t h a t  i t  m u s t  be a ssum ed  t h a t  t h e  
d i s t i n c t i o n  b e tw e e n  t h e  two c a s e s  was i n t e n t i o n a l *  He t h e n  
r e m a r k e d s -
n I  t h i n k  we s h o u l d  n o t  be j u s t i f i e d  i n  a p p l y i n g  t h e  r u l e
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f o r  m o th e r  and  c h i l d  hy a n a l o g y  h u t  s h o u l d  r e g a r d  t h e  s i l e n c e  
o f  t h e  D ham m atha ts  a s  n e g a t i v i n g  any  c l a i m  hy a c a s u a l l y  b e ­
g o t t e n  c h i l d  a g a i n s t  h i s  f a t h e r ' s  w id o w ,"
The r e a s o n  f o r  t h e  d i s t i n c t i o n  b e t w e e n  t h e  c a s e  o f  a 
m o th e r  an d  t h a t  o f  a  f a t h e r ,  t h e  l e a r n e d  Judge  p o i n t e d  o u t ,  
" p r o b a b l y  l i e s  i n  t h e  d i f f i c u l t y  o f  s o l v i n g  q u e s t i o n s  o f  
d i s p u t e d  p a t e r n i t y *  T h e re  i s  n e v e r  any  d o u b t  a s  t o  a c h i l d ' s  
m o t h e r ,  b u t  i n  t h e  c a s e  o f  a c a s u a l l y  b e g o t t e n  c h i l d  t h e  
p a t e r n i t y  i s  o f t e n  v e r y  d o u b t f u l  and  i t  w ou ld  g i v e  t o  much 
l i t i g a t i o n  and  c o n f u s i o n  and  w ou ld  make t h e  p o s i t i o n  o f  a  
widow i n t o l e r a b l e  i f  she  w ere  l i a b l e  t o  c l a i m s  o f  p e r s o n s  
s e t t i n g  t h e m s e l v e s  up as  c a s u a l l y  b e g o t t e n  c h i l d r e n  o f  h e r  l a t e  
h u s b a n d * "
O r m o n d , J . ,  who c o n c u r r e d  i n  t h e  v i e w s  o f  t h e  l e a r n e d  
c o l l e a g u e s  s a i d  t h a t  t h e  g e n e r a l  r u l e  i s  t h a t  a k i l i t h a  c h i l d  
i s  n o t  e n t i t l e d  t o  i n h e r i t  and  p o i n t e d  o u t  t h e  e x c e p t i o n s  t o  
t h a t  r u l e  a s  f o l l o w s  (*+9)s-\
k i l i t h a  c h i l d  c a n  i n  c e r t a i n  c i r c u m s t a n c e s  i n h e r i t  t h e  
p r o p e r t y  o f  h i s  p a r e n t s  w h ic h  i s  i n  t h e i r  a c t u a l  p o s s e s s i o n .
He. c a n n o t  i n h e r i t  f r o m  t h e  p a r e n t s  o r  r e l a t i o n s  o f  h i s  p a r e n t s  
and  he  h a s  no r i g h t  t o  h i s  p a r e n t s '  u n d i v i d e d  s h a r e  o f  i n h e r i t e d  
p r o p e r t y .  E v e n  i f  h i s  p a r e n t s  s u b s e q u e n t l y  become man and  w i f e ,  
h i s  p o s i t i o n  i s  n o t  a l t e r e d .  H is  r i g h t  o f  i n h e r i t a n c e  i s  b a r r e d ,  
i f  h i s  p a r e n t  l e a v e s  a w i f e  ( o r  h u s b a n d )  o r  l e g i t i m a t e  
d e s c e n d a n t s .  I f  h i s  f a t h e r  d i e s  when l i v i n g  w i t h  h i s  p a r e n t s , ,  
t h e  c h i l d ' s  r i g h t  t o  i n h e r i t  f ro m  h i s  f a t h e r  i s  b a r r e d .  I f  h i s
(ifrQ) i Ma T-Hnya v .  Ma On Bwin ,  ( 1 9 1 5 ) 9  L . B . R . l , .  ( F .B )  . a t  5 - 6 .
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f a t h e r  d i e s  when l i v i n g  w i t h  o t h e r  r e l a t i o n s ,  t h o s e  r e l a t i o n s ,  
t a k e  h a l f , * 1, t h e  c h i l d  t a k i n g  t h e  o t h e r  h a l f  o f  t h e  d e c e a s e d * s  
s e p a r a t e  p r o p e r t y  ( s e c t i o n s  51-53? Book-X, Manugye)!!
The l e a r n e d  Ju d g e  r e m a rk e d  t h a t  e v e n  a  c h i l d  o f  a  c o u p l e  
r e g u l a r l y  g i v e n  i n  m a r r i a g e  by t h e i r  p a r e n t s  b u t  who s e p a r a t e  
a f t e r  t h e  c h i l d  i s  b e g o t t e n ,  c a n n o t  i n h e r i t  f ro m  i t s  f a t h e r  who 
l e a v e s  a w i f e ,  c h i l d  o r  g r a n d c h i l d  ( s e c t i o n  55? Book X, Manugye 
an d  s e c t i o n  299 D i g e s t  V o l . I ) ,  t h o u g h  t h e  s t a t u s  o f  s u c h  a  c h i l d  
i s  h i g h e r  t h a n  t h a t  o f  a  k i l i t h a * and  t h e r e  i s  much f o r c e  i n  
t h i s  r e a s o n i n g .  To t h e  same e f f e c t  i s  t h e  r u l e  l a i d  down i n  
s e c t i o n s  2 9 7 -2 9 8  o f  t h e  D i g e s t .  I t  was a l s o  n o t i c e d  t h a t  
s e c t i o n  53 w h ic h  r e f e r s  t o  t h e  c a s e  o f  t h e  f a t h e r  l i v i n g  w i t h  
h i s  p a r e n t s  a n d  o t h e r  r e l a t i o n s  makes t h e  j o i n t  l i v i n g  o f t t h e  
c h i l d  and  i t s  f a t h e r ' s  r e l a t i o n s  a n  e s s e n t i a l  c o n d i t i o n  o f  t h e  
c h i l d ' s  r i g h t  t o  i n h e r i t .  T h i s  p a s s a g e  i s  q u o t e d  i n  s e c t i o n  
300 o f  t h e  D i g e s t ,  volum e I .
The l a t t e r  p a r t  o f  s e c t i o n  8 1 ,  B ook ,  X, Manugye r e f e r r e d  
t o  i n  t h a t  c a s e  i s  e x t r a c t e d  i n  s e c t i o n  25*+ o f  t h e  D i g e s t  w h ic h  
seems t o  h a v e  e s c a p e d  n o t i c e .  The t r a n s l a t i o n  o f  t h e  s e c o n d  
e x t r a c t  a s  g i v e n  t h e r e  i s  a s  f o l l o w s : -
t|rThe: g e i i e r a l ,  r u l e  t h a t  i n  c a s e  o f  p a r t i t i o n  o n  t h e  d e a t h  
o f  t h e  p a r e n t  and  s t e p - p a r e n t  b e t w e e n  c h i l d r e n  o f  t h e  p r e v i o u s  
m a r r i a g e  an d  t h o s e  o f  t h e  l a t e r ,  t h e  f o r m e r  s h a l l  r e c e i v e  t w o -  
t h i r d s  o f  t h e  p r o p e r t y  o f  t h e  f o r m e r  m a r r i a g e ,  and  o n e - t h i r d  o f  
t h a t  o f  t h e  l a t e r  m a r r i a g e ,  and  t h e  l a t e r  o n e - t h i r d  and  tw o -  
t h i r d s  r e s p e c t i v e l y  o f  t h e  two c l a s s e s  o f  p r o p e r t y ,  a p p l i e s
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o n l y  i n  c a s e s  o f  c h i l d r e n  b o r n  i n  l a w f u l  w e d lo c k .  I t  d o e s  n o t  
a p p l y  t o  b a s t a r d  c h i l d r e n .  I n  t h e  a b s e n c e  ’o f  c h i l d r e n  o f  
l a w f u l  m a r r i a g e ,  a  b a s t a r d  may i n h e r i t  h i s  o r  h e r  p a r e n t ! s 
s e p a r a t e  p r o p e r t y  and  t h a t  a c q u i r e d  j o i n t l y  by h i s  m o th e r  and  
s t e p - f a t h e r ,  o r  f a t h e r  and  s t e p - m o t h e r ;  and  he o r  she  w i l l  a l s o  
be l i a b l e  f o r  t h e  d e b t s  i f  t h e r e  a r e  any* (E v e n )  i f  a b a s t a r d ' s  
m o th e r  h a s  no  c h i l d r e n  b o r n  i n  l a w f u l  w e d l o c k ,  t h e  b a s t a r d  s h a l l  
n o t  c l a i m  h i s  o r  h e r  m o t h e r 1s - s h a r e  o f  i n h e r i t a n c e  f ro m  h e r  
c o - h e i r s ,  no m a t t e r  w h e t h e r  sh e  i s  a l i v e  o r  n o t * 11
The Manugye p a s s a g e  j u s t  c i t e d  i s  e x t r e m e l y  h a r d  t o  
c o n s t r u e  and  f ro m  t h e  l a t e r  p a r t  o f  t h e  e x t r a c t  i t  w ou ld  a p p e a r  
a t  f i r s t  s i g h t  t h a t  i n  t h e  a b s e n c e  o f  l e g i t i m a t e  o f f s p r i n g  a 
k i l i t h a c h i l d  h a s  a  r i g h t  t o  c l a i m  f ro m  t h e  s t e p - f a t h e r  o r  , 
s t e p - m o t h e r  a  s h a r e  o f  t h e  m o t h e r ' s  o r  f a t h e r ' s  s e p a r a t e  
p r o p e r t y  and  o f  t h e  p r o p e r t y  j o i n t l y  a c q u i r e d  by t h e  p a r e n t  and  
t h e  s t e p - p a r e n t .  B u t  a s  r e g a r d s  t h e  a n c e s t r a l  u n d i v i d e d  
p r o p e r t y  t h e r e  i s .  no e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  w h ic h  
c o n f i n e s  t h e  r i g h t  o f  i n h e r i t a n c e  i n  s u c h  p r o p e r t y  t o  t h e  
o f f s p r i n g  o f  l e g a l  u n i o n s ,  t h a t  i s ,  t h o s e  s a n c t i o n e d  by p a r e n t a l  
c o n s e n t .  I t  I s ,  h o w e v e r ,  c l e a r  f ro m  t h e  o t h e r  D ham m atha ts  
e x t r a c t e d  i n  s e c t i o n  25^  t h a t  t h e  t e x t s  i n c l u d i n g  t h e  Manugye 
t e x t  ( 1 s t  e x t r a c t )  c o n t e m p l a t e s  t h e  d i v i s i o n  o f  p r o p e r t y  
b e t w e e n  b a s t a r d  c h i l d r e n  and  t h o s e  b o r n  i n  w e d lo c k  o n  t h e  d e a t h  
o f  t h e i r  common p a r e n t  (m o th e r  o r  f a t h e r ) .  The s e c t i o n ,  
m o r e o v e r ,  i s  h e a d e d :  " P a r t i t i o n  b e t w e e n  b a s t a r d  c h i l d r e n  i s
an d  t h o s e  b o r n  i n  w e d l o c k . "  I t  i s  a l s o  e q u a l l y  c l e a r  f ro m  t h e
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o t h e r  Manugye p a s s a g e s  q u o t e d  above  a s  r e p r o d u c e d  i n  t h e  
D i g e s t  ( s e c t i o n s  220 and  23 1 )  w h ic h  r e l a t e  t o  p a r t i t i o n  b e t w e e n  
a b a s t a r d  and  h i s  s t e p - f a t h e r  t h a t  t h e  l i v i n g  w i t h  t h e  m o th e r  
and  s t e p - f a t h e r  i s  a n  e s s e n t i a l  c o n d i t i o n  so  a s  t o  i n d i c a t e  
t h a t  t h e  c o u p l e  h a s  o p e n l y  a c k n o w l e d g e d - t h e  r e l a t i o n s h i p  and  
t h a t  t h e  c h i l d  by  l i v i n g  w i t h  h im  i s  r e g a r d e d  a s  and  h a s  become 
"one  o f  t h e  f a m i l y . ' *
B u t  no e q u a l l y  c l e a r  r u l e s  a r e  l a i d  down w i t h  r e s p e c t  t o  
t h e  c o n v e r s e  c a s e  w here  i t  i s  t h e  f a t h e r  who b r i n g s  a k i l i t h a  
c h i l d  t o  t h e  m a r r i a g e ,  a s  t h e r e  i s  no s e c t i o n  e i t h e r  i n  Manugye 
o r  t h e  D i g e s t  w h ic h  t r e a t s  o f  p a r t i t i o n  b e t w e e n  t h e  c h i l d  and  
t h e  s t e p - m o t h e r ,  t h e  f a t h e r ' s  widow, t h o u g h  on  a c c o u n t  o f  t h e  
g e n e r a l ,  t e n d e n c y  o f  t h e  Burmese Law t o  t r e a t  t h e  s e x e s  e q u a l l y ,  
i t  m i g h t  be a r g u e d  t h a t  t h e  same p r i n c i p l e  s h o u l d  a p p l y  i n  t h a t  
e a s e  a l s o .
On t h i s  p o i n t  P a r l e t t , J . ,  o b s e r v e d  ( 5 0 ) ,  " T h e re  a p p e a r s  t o  
be  no r u l e , and  I  c a n  s e e  no s t r o n g  r e a s o n  f o r  h o l d i n g  , t h a t  a n  
i l l e g i t i m a t e  c h i l d  whose f a t h e r  i s  known an d  h a s  o p e n l y  
a c k n o w le d g e d  t h e  t h e  r e l a t i o n s h i p  s h o u l d  be i n  a  w o rse  p o s i t i o n ,  
n o r  f o r  h o l d i n g  t h a t  t h e  same p r i n c i p l e  s h o u l d  n o t  a p p l y  i n  t h e  
c o n v e r s e  c a s e ,  where, t h e  p a r e n t  who m a r r i e d  i s  t h e  f a t h e r  and  
n o t  t h e  m o th e r  o f  t h e  i l l e g i t i m a t e  c h i l d .  T h a t  p r i n c i p l e  
a p p e a r s  t o  be  t o  g i v e  t o  t h e  s t e p - c h i l d ,  t h o u g h  i l l e g i t i m a t e ,  . 
a  r i g h t  o f  p a r t i t i o n  a g a i n s t  t h e  s u r v i v i n g  s t e p - p a r e n t  when 
t h e r e  a r e  no l e g i t i m a t e  c h i l d r e n .  I n  t h i s  c a s e  t h e r e  a r e  n o n e . "
( 5 ° )  Ma Hnya v .  Ma On B w in . ( 1 9 1 ? )  9 L . B . R . K F . B . ) a t  1 8 .
T h i s  d e c i s i o n  o v e r r u l e d  Ma S e i n  H la  v .  Maung S e i n  Hnan 
( 5 1 ) w here  a n  i l l e g i t i m a t e  c h i l d  w a s ,  i n  t h e  a b s e n c e  o f  
l e g i t i m a t e  c h i l d r e n ,  h e l d  t o  be  e n t i t l e d  t o  i n h e r i t  h i s  
f a t h e r ’ s  w id o w ’ s e s t a t e  t o  t h e  e x c l u s i o n '  o f  t h e  w idow ’ s c o u s i n  
o n  t h e  g r o u n d  t h a t  ( i )  i n  t h e  a b s e n c e  o f  l e g i t i m a t e  c h i l d r e n ,  
i l l e g i t i m a t e  c h i l d r e n  i n h e r i t  t o  t h e  e x c l u s i o n  o f  c o l l a t e r a l s ,  
( i i )  t h ^ t  a n  i l l e g i t i m a t e  c h i l d  i n  s u c h  c i r c u m s t a n c e s  i s  i n  t h e  
p o s i t i o n  o f  a  s t e p - c h i l d ,  and  ( i i i )  t h a t  s t e p - c h i l d r e n  e x c l u d e s  
c o l l a t e r a l s #
2n Ma K h in  ICyi  v .  Ma Than  T i n ., ( 5 2 ) ,  i t  was h e l d  t h a t  a  
k i l i t h a  c h i l d  w ou ld  i n h e r i t  t h e  e s t a t e  o f  h i s  d e c e a s e d  p a r e n t  
t o  t h e  e x c l u s i o n  o f  c o l l a t e r a l s ,  b u t  c a n n o t  i n h e r i t  i n  
c o m p e t i t i o n  w i t h  t h e  w idow 5 a >k i l i t h a  c h i l d  w ou ld  a l s o  e x c l u d e  
a n  a u a t i t t h a  c h i l d .  I n  t h i s  c a s e  a  Burm ese  B u d d h i s t  h u s b a n d  
h ad  a k i l i t h a  d a u g h t e r  t h e  f r u i t  o f  a n  i r r e g u l a r  u n i o n  w i t h  a 
woman who ab a n d o n e d  t h e  c h i l d .  The d a u g h t e r  was t h e n  b r o u g h t  
up by  t h e  h u s b a n d  a n d  h i s  w i f e  and  was g i v e n  i n  m a r r i a g e  by  t h e  
w i f e  a f t e r  t h e  d e a t h  o f  t h e  h u s b a n d .
n
K i l i t h a
5 D  (1 9 0 3 )  2 L .B .R .  51*.
52)  ( 1 9 ^ 9 )  B#L.R . 273? F o l l o w e d  U E M aung.Burmese B u d d h i s t  Law? 
225  an d  261*.
W
A p a t i t t h a
d2
She d i e d  l e a v i n g  a d a u g h t e r .  The c o u p l e  had  no l e g a l  i s s u e  h u t  
t h e  w i f e  a d o p t e d  a  c h i l d  i n  a n a t i t t h a  f o r m .  B o th  t h e  c h i l d  o f  
t h e  k i l i t h a  d a u g h t e r  o f  t h e  h u s b a n d  and  a p a t i t t h a  d a u g h t e r  o f  
t h e  w i f e  c l a i m e d  t h e  e s t a t e .  The t r i a l  c o u r t ,  r e l y i n g  on 
Ma S e i n  H l a ' s  c a s e  ( 5 3 )  3 h e l d  t h a t  t h e  c h i l d  o f  a n  i l l e g i t i m a t e  
c o u l d  n o t  co m p e te  w i t h  t h e  c h i l d  o f  a n  a p a t i t t h a . I t  was h e l d  
by  t h e  H ig h  C o u r t  t h a t  t h e  r i g h t  o f  t h e  k i l i t h a  t o  e x c l u d e  t h e  
c o l l a t e r a l  i s  r e s t r i c t e d  t o  t h e  c a s e  w here  t h e  f a t h e r ,  w i t h o u t  
c o m p e n s a t i n g  t h e  m o th e r  an d  s e v e r i n g  h i s  c o n n e c t i o n  w i t h  h e r  
an d  t h e  c h i l d  t h e r e b y ,  h a s  t a k e n  t h e  c h i l d  an d  b r o u g h t  i t  up  i n  
h i s  own h o u s e .  S e c t i o n  53 o f  t h e  Manugye r e f e r s  t o  t h e  c a s e  
w here  t h e  m o th e r  h a s  b e e n  p a i d  o f f .  Aung Tha Gyaw J . , o b s e r v e d
(5*0:- "
l!Thus on  t h e  p r i n c i p l e  l a i d  down i n  t h e  D ham m atha ts  a  
c a s e  m ig h t  p o s s i b l y  be f o u n d  f o r  t h e  p o s t p o n e m e n t  o f  t h e  
a p a t i t t h a  c l a i m  t o  t h a t  o f  t h e  k i l i t h a  c h i l d  i n  t h e  p r o p e r t y  o f  
t h e i r  d e c e a s e d  p a r e n t .  I n  t h i s  c a s e ,  h o w e v e r ,  t h e  c o n t e n d i n g  
c l a i m s  h av e  b e e n  made n o t  t o  t h e  e s t a t e  o f  t h e  d e c e a s e d  p a r e n t  
b u t  t o  t h e  e s t a t e  o f  t h e  d e c e a s e d  s t e p - g r a n d - p a r e n t  and  i n  v ie w  
o f  t h e  f a c t  t h a t  b o t h  t h e  c h i l d  b o r n  o f  t h e  k i l i t h a  d a u g h t e r  
an d  t h e  d a u g h t e r  b o r n  o f  t h e  a p a t i t t h a  s o n  h a d  b e e n  b r o u g h t  up 
t o g e t h e r  i n  t h e  h o u s e h o l d  o f  t h e  s t e p - g r a n d p a r e n t  c i r c u m s t a n c e s
(53) ( 1 9 0 3 .) 2 L .B .R .5*4-.
( # >  ( 1 9 1‘-9) B . L . R .  2 7 3  a t  2 7 7 .
6 3 0 .
w h ic h  do n o t  f i t  i n  w i t h  t h e  c o n t i n g e n c i e s  met w i t h  i n  t h e  c a s e  
la w  o r  p r o v i d e d  f o r  i n  t h e  D h am m ath a ts ,  t h e  r u l e  o f  j u s t i c e , 
e q u i t y  and  good  c o n s c i e n c e  f o l l o w e d  by  t h e  lo w e r  a p p e l l a t e  c o u r t  
w ou ld  a p p e a r  t o  commend i t s e l f  a s  t h e  b e s t  means o f  a r r i v i n g  a t
i/
a  j u s t  d e c i s i o n  i n  t h i s  c a s e .  * I t  was h e l d  t h a t  t h o u g h  a 
k i l i t h a  c h i l d  m ig h t  e x c l u d e  a n  a p a t i t t h a  c h i l d * s  r i g h t  t o  
i n h e r i t  t o  t h e  e s t a t e  o f  t h e  d e c e a s e d  p a r e n t ,  i n  t h e  i n s t a n t  . 
c a s e ,  t h e  c l a i m  o f  t h e  c h i l d  o f  t h e  a p a t i t t h a  s o n  was a t  l e a s t  
e q u a l  t o  t h a t  {of th e .  c h i l d  of; t h e  k i l i t h a  s o n  i n  t h e  e s t a t e  o f  
t h e  s t e p - g r a n d m o t h e r ,  an d  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  
g i v i n g  e a c h  h a l f - s h a r e  i s  a c c o r d i n g  t o  j u s t i c e ,  e q u i t y  and  good 
c o n s c i e n c e ,  and  s h o u l d  be  u p h e l d .
I t  may be  a s k e d  w h e t h e r  t h i s  d e c i s i o n  i s  c o r r e c t .  A 
k i l i t h a  c h i l d * s  d a u g h t e r  c a n n o t  c l a i m  by  r e p r e s e n t a t i o n .  I f  
p a r t  o f  t h e  f a t h e r ' s  e s t a t e  had  v e s t e d  i n  t h e  k i l i t h a * s  c h i l d  
b e f o r e  h e r  d e a t h ,  h e r  c h i l d  w ou ld  i n h e r i t ,  b u t  Aung Thaw^ Gyaw J . , 
h e l d  t h a t  a k i l i t h a  c a n n o t  i n h e r i t  i n  c o m p e t i t i o n  w i t h  t h e  
widow. . :
On f u r t h e r  a p p e a l  u n d e r  s e c t i o n  §0  o f  t h e  U n io n  J u d i c i a r y  
A c t ,  1 9 ^ 8 ,  t h e  d e c i s i o n  o f  Aung Tha Gyaw J . , was c o n f i r m e d  by  
U T h e i n  Maung C . J . , (55).
I t  was held in Maung Pyu v. Ma Chit (56 ), that imperfection  
of b ir th  i s  not cured, by subsequent regular union of the parents.
(55)  ( 1 9 5 0 )  B .L .R .  55.
( 5 6 )  ( 1 8 9 3 )  I I  U .B .R .  ( 1 8 9 2 - 6 )  l i+ l .
6 3 1 .
3 .  I n f e r  i o r  W i v e  s .
g" 'T " ,lt i^Mtnf~M<i.Ti-n.rftT>rf*nirjriTrrrYrrr*‘irT liTr‘,if1' ‘—i****—t
The B u d d h i s t  Law c o n t e m p l a t e s  t h e  e x i s t e n c e  o f  women o f  
h u m b le r  s t a n d i n g  d i f f e r e n t i a t e d  f ro m  w iv e s  p r o p e r  o r  ns u p e r i o r  
w i v e s " ,  who^i o5te d e s c r i b e d  a s  “ i n f e r i o r  w i v e s " .  An i n f e r i o r  
w i f e ,  i f  l i v i n g  t o g e t h e r  w i t h  t h e  h u s b a n d ,  i s  e n t i t l e d  t o  twe- 
f i f t h s  and  t h e  s u p e r i o r  w i f e  t o  t h r e e - f i f t h s  o f  t h e  h u s b a n d l s 
e s t a t e ,  b u t  w here  t h e  i n f e r i o r  w i f e  i s  l i v i n g  a p a r t  f r o m  t h e  
h u s b a n d  an d  i s  o n l y  o c c a s s i o n a l l y  v i s i t e d  by h im ,  she  i s  
e n t i t l e d  t o  n o t h i n g  more t h a t  t h e  p r o p e r t y  w h ic h  h ad  p a s s e d  t o  
h e r  p o s s e s s i o n  d u r i n g  t h e  l i f e - t i m e  o f  t h e  h u s b a n d  ( 5 7 ) .  The 
d e c i s i o n  o f  t h e  H igh  C o u r t  i n  t h e  c a s e  o f  Ma T h e i n  Y in  v .
Maung Tha Dun ( 5 8 )  d o e s  n o t  r e v o l u t i o n i z e  Burmese B u d d h i s t  Law 
i n  r e s p e c t  o f  t h e  r i g h t s  o f  a l e s s e r  o r  i n f e r i o r  w i f e  l i v i n g  
a p a r t  f r o m  h e r  h u s b a n d ,  b u t  m e r e l y  c o n f i r m  What h a s  b e e n  h e l d  i n  
a  l i n e  o f  c a s e s  e x t e n d i n g  o v e r  t h i r t y  y e a r s  i n  t h e  C o u r t s  o f  
B u rm a5 i t  i s  c o n s i s t e n t  w i t h  t h e  l a w  s t a t e d  i n  Manugye (5 9 )?  
an d  i s  r e g a r d e d  a s  s e t t l e d  la w  ( 6 0 ) .
H e n c e ,  o n ce  t h e  s t a t u s  o f  a n  i n f e r i o r  w i f e  i s  e s t a b l i s h e d ,  
h e r  r i g h t  t o  s h a r e  h e r  h u s b a n d ' s  e s t a t e  w i l l  be d e t e r m i n e d  
a c c o r d i n g ,  a s  t o  w h e t h e r  o r  n o t  sh e  h ad  l i v e d  w i t h  him d u r i n g  h i s  
l i f e t i m e  ( 6 l ) .  *
( 5 7 )  Ma The i n  Y in  v .  Mg.Tha Du n .  ( 1 9 2 3 )  2 B a n . 6 2 .
( 5 8 )  I b i d . " ™
( 5 9 )  Manugye X . ,  *+2.
( 6 0 )  Ma Th a n  v .  Ma Ivy i n . (1 9 2 5 )  3 B a n . 6 5 6 .
( 6 1 )  Ma Gywe v .  Ma T h i  D a . ( 1 8 9 1 )  I I  U .B .B .  ( 1 8 9 2 - 6 )  19l>-$ 
Ma The i n  Y in  v .  Mg. Tha, Dun , ( 1 9 2 3 )  2 B an .  6 2 .
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An I n f e r i o r  w i f e ' s  s o n  r a n k s  a s  a l e g i t i m a t e  c h i l d ,  an d  i t  
h a s  b e e n  h e l d  t h a t  w here  t h e  i n f e r i o r  w i f e  p r e d e c e a s e s  h e r  
h u s b a n d  t h e  s o n  i s ,  u p o n  t h e  l a t t e r 1s d e a t h ,  e n t i t l e d  t o  h i s  
m o t h e r ' s  t w o - f i f t h s  s h a r e  ( 6 2 ) .
W. ! Out o f  t i m e 1 G ran d ch i l d r e n .
( a )  The r i g h t  t o  i n h e r i t .
In  Burmese B u d d h i s t  Law g r a n d c h i l d r e n  a r e  o f  two k i n d s  
n a m e ly  " i n - t i m e "  g r a n d c h i l d r e n  and  11 o u t - o f - t i m e 11 g r a n d c h i l d r e n .  
N a t u r a l  c h i l d r e n ' s  k i t t i m a  c h i l d r e n  and  k i t t i m a  c h i l d r e n ' s  
n a t u r a l  c h i l d r e n  a r e  t r e a t e d  e x a c t l y  l i k e  n a t u r a l  g r a n d c h i l d r e n  
f o r  t h e  p u r p o s e  o f  i n h e r i t a n c e  ( 6 3 ) .
I n - t i m e  g r a n d c h i l d r e n  a r e  t h o s e  g r a n d c h i l d r e n  whose p a r e n t  
d i e  a f t e r  . t h e i r  g r a n d p a r e n t s .
An " o u t - o f - t i m e "  g r a n d c h i l d  i s  one whose f a t h e r  o r  m o th e r  
h a s  p r e d e c e a s e d  h i s  o r  h e r  own p a r e n t s  o r  one o f  them  (6*0, &ad 
c a n  i n h e r i t  a s  s u c h .
I I f , a s  i n d i c a t e d  i n  t h e  d i a g r a m ,
GF ’ = GM
:? = m
( 6 2 ) Ma Shwe Ma v .  Ma H l a i n g . ( I 8 9 3 ) I I  U .B .R ,  ( 1 8 9 2 - 6 )  1 ^ 5 .
( 6 3 ) S . C . L a h i r i ,  Burmese B u d d h i s t  Law, 2 0 9 ,
(6W) Po Hman v . L .B .R . 1 1 3 :
Mg.S e i n  Store v .  Mg.S e i n  G y i , ( 1 9 3 ^ )  13 R a n . 69 ( P . C . ) .
6 3 3 ,
C i s  t h e  i s s u e  o f  M's m a r r i a g e  w i t h  F who i s  t h e  c h i l d  o f  
GF a n d  GM,, t h e n  C w i l l  be t h e ' b u t - o f - t i m e 1 g r a n d c h i l d  o f  GF an d  
GM ( o r  o f  t h e  s u r v i v o r )  i f  F p r e d e c e a s e s  e i t h e r  GF o r  GM.
' O u t - o f - t i m e *  g r a n d c h i l d r e n  i n h e r i t  i n  t h e i r  own r i g h t s  
( 6 ^ )5  t h e y  do n o t ,  and  c a n n o t ,  d e r i v e  t h e i r  r i g h t  o f  
i n h e r i t a n c e  t h r o u g h  t h e  d e c e a s e d  p a r e n t  f o r  t h e  l a t t e r ,  h a v i n g  
d i e d  b e f o r e  h i s  own p a r e n t s ,  c o u l d  a c q u i r e  no i n t e r e s t  i n  t h e i r  
e s t a t e  c a p a b l e  o f  t r a n s m i s s i o n  t o  h i s  h e i r s .  I n  t h e  p h r a s e
u s e d  i n  t h e  Dhaim natha ts  he  was n o t  ' i n  r e a c h *  o f  t h e  i n h e r i t a n c e
.a t  t h e  t i m e  o f  h i s  d e a t h .  On t h e  o t h e r  h a n d ,  i f  t h e  p a r e n t  h ad
s u r v i v e d  t h e  g r a n d p a r e n t s  he  w ou ld  hav e  a c q u i r e d  a  v e s t e d
i n t e r e s t  i n  t h e i r  e s t a t e  w h ic h ,  o n ' h i s  d e a t h ,  w ou ld  p a s s  t o  h i s  
h e i r s  i n  t h e  o r d i n a r y  way.
( b )  G r a n d c h i l d r e n  i n t e r  s e .
" O u t - o f - t i m e "  g r a n d c h i l d r e n  s u c c e e d  t o  t h e  e s t a t e  o f  t h e i r  
s u r v i v i n g  g r a n d p a r e n t ,  a s  t h e  n e x t  o f  k i n ,  i f  o n  t h e  l a t t e r * s  
d e a t h  t h e r e  a r e  no c h i l d r e n  l i v i n g .  <
S u c h  g r a n d c h i l d r e n  s u c c e e d  a s  t h e  n e x t  c l a s s  o f  d e s c e n d a n t s  
a f t e r  s o n s  an d  d a u g h t e r s .  Where t h e  g r a n d c h i l d r e n  a r e  d e s c e n d e d  
f ro m  t h e  same g r a n d p a r e n t s  t h e  d i v i s i o n  b e t w e e n  them  w i l l  be 
n e r  c a p i t a , i r r e s p e c t i v e  o f  w h e th e r  t h e y  a r e  r e l a t e d  t o  e a c h  
o t h e r  a s  b r o t h e r s  and  s i s t e r s  ( 6 6 ) ,  o r  a s  c o u s i n s  ( 6 7 ,
i m u n  >  i j m i t i f i . i  i r i m i r  i i i i i "  !  r " " > K  n r  n . T T T M " H ' i r * » r i r 11 r .  i  b i  t  ^  i i ^  T ^ — m  H - - - - - - -  1 —  •— r “ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  -  — — - - - - - - - - -  1 —  i 11 —111 1    11 1 - . 1 . . . . . . . . . . . . . . . . . . . . .   ■■■ " ■  —
(65) U S e i n  v. Ma Bolt .  (1933) I I  R an .  158.
(6 6 ) Ma T h i  v .  Ma Ifcu (1875) S . J .  705
( Chan  Tha v .  Mi Ma B y u , (191’+) 9 B . L . T .  95*
(67) Mg. Ye v . Ma Me. ( I 8 9 8 ) P .J . ^18;
Mg. Po Thu Daw v .  Mg..m P o J P h a n ,  (1923) I  R a n . 3 1 6 ( F . B . )  a t
331.
s 63*+« ,
- v  ^  ^ '
The D ham m atha ts l a y  down no c l e a r  r u l e  a s  t o  t h e  s h a r e s  o f  
g r a n d c h i l d r e n  amorogs t h e m s e l v e s ,  and  t h e  r u l e  o f  e q u a l  d i v i s i o n  
i s  b a s e d ,  a s  i n  t h e  c a s e  o f  t h e  s h a r e s  o f  c h i l d r e n ,  on  t h e  
g r o u n d  t h a t  w h ere  s e v e r a l  h e i r s  s t a n d  i n  t h e  same d e g r e e . o f  
r e l a t i o n s h i p  t o  t h e  p r o p o s i t i e s  t h e r e  i s  no e q u i t a b l e  r e a s o n  wh; 
one  s h o u l d  be  f a v o u r e d  t o  t h e  d i s a d v a n t a g e  o f  t h e  o t h e r s *  L ik e  
e q u i t y  i t  h a s  b e e n  s a i d ,  Burmese B u d d h i s t  Law " d e l i g h t e d  i n  \  
e q u a l i t y * 1 ( 6 8 ) ,  a l t h o u g h  ( a s  w i l l  be s e e n )  t h e  p r i n c i p l e  o f  
e q u a l i t y  p l a y s  l i t t l e  p a r t  i n  d e t e r m i n i n g  t h e  s h a r e  t o  w h ic h  
g r a n d c h i l d r e n  a r e  e n t i t l e d  when i n  c o m p e t i t i o n  w i t h  s t e p -  
r e l a t i o n s *
Where h o w e v e r ,  t h e  h e i r s  a r e  g r a n d c h i l d r e n  d e s c e n d e d  f ro m  
d i f f e r e n t  m a r r i a g e s  o f  t h e  common g r a n d p a r e n t ,  a  d i f f e r e n t  r u l e  
a s  t o  s h a r e s  w o u ld  seem t o  a p p l y .  The p o i n t  d o e s  n o t  a p p e a r  t o  
h a v e  come y e t  b e f o r e  t h e  C o u r t s  f o r  d e c i s i o n ,  b u t  t h e  r u l e  i n  
s u c h  a  c a s e  i s ,  i t  i s  s u b m i t t e d ,  t h a t  e a c h  g r a n d c h i l d  o r  s e t  o f  
g r a n d c h i l d r e n ,  a s  t h e  c a s e  may b e ,  t a k e s  t h e  s h a r e  itfhieh h i s  o r  
t h e i r  p a r e n t  w o u ld  h a v e  t a k e n  h ad  he  o r  t h e y  s u r v i v e d  t h e  
g r a n d p a r e n t s *
T h u s ,
= GF = gm2
G83
( 6 8 )  Mg.Po Thu Davf v .  Mg.Po. T h a n ,  ( 1 9 2 3 ) 1  R a n . 3 l 6 ( F . B . )  a t  3 3 1 .
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i f  GF i s  t h e  common g r a n d f a t h e r  who. m a r r i e d ,  f i r s t ,  GMi hy
whom he h a d  a c h i l d  C l ? a n d ,  a f t e r  h e r  d e a t h ,  GMg, by whom.he
h a d  a  c h i l d  G2 , i t  i s  s u b m i t t e d  t h a t  i n  t h e  h n a p a z o n  o f  t h e  
m a r r i a g e  o f  GF a n d  GM2 , t h e  s h a r e  o f  GS3 t h e  c h i l d  o f  C2 w i l l  be
Sot w i c e  t h e  s h a r e  o f  G Si  and  GS2 , t h e  c h i l d r e n  o f  C i ,  andr—so GS3 
w i l l  t a k e  t w o - t h i r d s  and  GSi and  GS2 w i l l  e a c h  t a k e  o n e - s i x t h
( 6 9 ) .
(GO G r a n d c h i l d r e n  i n c o m p e t i t i o n  w i t h  •unc les  an d  a u n t s *
The g e n e r a l  r u l e  i s  t h a t  an  1 o u t - o f - t i m e 1 g r a n d c h i l d ,  when 
i n  c o m p e t i o n  w i t h  u n c l e s  an d  a u n t s ,  i s  e n t i t l e d  t o  o n e - q u a r t e r  
o f  t h e  s h a r e  i n  t h e  g r a n d p a r e n t s ’ e s t a t e  t o  w h ic h  h i s  p a r e n t  
w ou ld  h av e  b e e n  e n t i t l e d  had  he s u r v i v e d  ( 7 0 )*
When,, h o w e v e r ,  a n  ’o u t - o f - t i m e '  g r a n d c h i l d  i s  t h e  c h i l d  o f -  
t h e  e l d e s t ,  c h i l d  o f  t h e  g r a n d p a r e n t  he  i s  e n t i t l e d ,  i n  t h e  same 
c i r c u m s t a n c e , . t o  s h a r e  e q u a l l y  w i t h  h i s  u n c l e s  and  a u n t s  ( 7 1 ) .
A c h i l d  who h a d  d i e d  b e f o r e  a t t a i n i n g  m a j o r i t y  i s  d i s ­
r e g a r d e d  f o r  t h e  p u r p o s e  o f  a s c e r t a i n i n g  t h e  e l d e s t  c h i l d  ( 7 2 ) ,  
an d  a n  u n c l e  o r  a u n t  who h a s  p r e - d e c e a s e d  t h e  g r a n d p a r e n t  w i th o u t  
l e a v i n g  i s s u e  i s  d i s r e g a r d e d  i n  co m p u t in g  t h e  s h a r e  t o  w h ic h  t h e
( 6 9 ) S ee  Ma Nan Shwe v .  Ma S e i n ,  (192$|)  2 R a n .
( 7 0 )  Mg. S e i n  Shwe v .  (193*013  R a n .  69 ( P . C . ) ;
Mg. Shwe Ye v .  Mg* Fo My a . (1 9 2 5 )  3 Ran.M-64-; E a r l i e r  c a s e s  
a r e  Ma Saw Ngwe v . /M a  T h e i n  Y i n ,  ( 1 9 0 2 )  1 L . B . R . I 9 8 :
Po S e i n  v .  Po M in . ( 1 9 0 5 R  L . B . R . 1)-?;
Ma. Su v .  Ma T i n . “ ( 1 9 1 2 )  6 L .B .R .  77?
Po ffinan v .  Me. T i n . (1 9 1 5 )8 .  L . B . R . H R .t«MP— 'im pi i#i ii — J  *  .
( 7 D  Ma H n in  Y i v .  Mg„.Mn ,  ( 1 9 ^ 0 )  R a n . 3 2 5 
Mg. Pa I k  v .  Mg. Tha S h u n ,  (19H-0) R an .  28*
( 7 2 )  Mg. Pa I k  v .  Maung Tha S h u n , (19*+0) R a n .  2 8 .
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g r a n d c h i l d ' s  p a r e n t  w u l d  h a v e  b e e n  e n t i t l e d  ( 7 3 )*
The r i g h t  p o s s e s s e d  by  1 o u t - o f - t i m e 1 g r a n d c h i l d r e n , *  when 
i n  c o m p e t i t i o n  w i t h  c o l l a t e r a l s  and  s t e p - c o l l a t e r a l s  o f  t h e i r  
p a r e n t s , t o  a s h a r e  i n  t h e i r  g r a n d p a r e n t s 1 e s t a t e  i s  a n  
e x c e p t i o n  t o  t h e  g e n e r a l  p r i n c i p l e  t h a t  t h e  n e a r e r  e x c l u d e s  t h e  
more r e m o t e .  The r e a s o n  f o r  t h i s  e x c e p t i o n  seem s t o  be f o u n d e d  
on  t h e  a s s u m p t i o n  t h a t  t h e  g r a n d c h i l d r e n  i n  s u c h  c a s e s  w i l l  
p r o b a b l y  be young  an d  w i l l  r e q u i r e  s u p p o r t  5 and  t h a t  s u c h  
s u p p o r t  w i l l  o r d i n a r i l y  be  p r o v i d e d  by  t h e  c h i l d ' s  u n c l e s ' a n d
j r ■
a u n t s  ( 7^ )*
I t  w i l l  b e  n o t i c e d  t h a t  a l t h o u g h ,  a s  b e t w e e n  t h e m s e l v e s ,  
t h e  m e thod  o f  d i v i s i o n  b e t w e e n  g r a n d c h i l d r e n  d e s c e n d e d  f ro m  
common g r a n d p a r e n t s  i s  p e r  c a p i t a ? t h e  d i v i s i o n  b e t w e e n  s u c h
■ I :
g r a n d c h i l d r e n ,  when i n  c o m p e t i t i o n  w i t h  u n c l e s  an d  a u n t s ,  i s  
p e r  s t i r p e s .  Thus w here  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  g r a n d -  
p a r e n t ,  c h i l d r e n  an d  g r a n d c h i l d r e n  i s  a s  i n d i c a t e d  i n  t h e  
f o l l o w i n g  d i a g r a m ;
GPf — I
c i i  c3  <yfT~ c /5
.— :— !— , 7 A 6  . |
I  I j , r i 1
GC1 GC2 . GC3 GED4- GC? GC6
752 762 A  1 /1 6  1A 8 iM 1A 8
A ll the- ind iv iduals .being dead except the. grandchildren and a-
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son C3; then i f  Cl died in  infancy and 02 Oh and C5 
p r e d e c e a s e d , the grandparent, the e s ta te  of the la t te r  w i l l  be 
divided in  the fo llow ing shares:
GC1 and  GC2, b e i n g  t h e  c h i l d r e n  o f  C2, t h e  e l d e s t  c h i l d  
w i l l  t a k e  t o g e t h e r  t h e  same s h a r e  a s  C3 i . e . s e v e n - s i x t e e n t h s  or, 
h a l f  o f  w h a t  r e m a i n s  a f t e r  d e d u c t i o n  o f  t h e  s h a r e s  o f  t h e  
c h i l d r e n  o f  Oh and  C5. GC3, t h e  c h i l d  o f  Oh an d  GG^-, GC5 and  
GC6 t h e  c h i l d r e n  o f  C5 c o l l e c t i v e l y , w i l l  e a c h  t a k e  a o n e -  
s i x t e e n t h  s h a r e  o r  o n e - q u a r t e r  o f  w h a t  t h e i r  p a r e n t s *  w ou ld  
h a v e  t a k e n , ,  i f  a l i v e .
The s h a r e s  a r e ,  t h e r e f o r e ,  (;3
03   7 /1 6
t h e  c h i l d r e n  o f  C2 c o l l e c t i v e l y  s e v e n - s i x t e e n t h s ,  i . e . G C l  and  
GC2 e a c h  t a k e  s e v e n - t h i r t y  s e c o n d s ,  GC3 t h e  c h i l d  o f  Oh t a k e s  
o n e - s i x t e e n t h ,  GO1*, GC?, GC6 t h e  c h i l d r e n  o f  C5 c o l l e c t i v e l y  
o n e - s i x t e e n t h ,  i . e .  e a c h  t a k e s  o n e - f o r t y - e i g h t h  ( 7 5 ) .
Had C3 a l s o  p r e d e c e a s e d  t h e  g r a n d p a r e n t ,  t h e n  e a c h  g r a n d c h i l d  
w ou ld  h a v e  r e c e i v e d  a  o n e - s i x t h  s h a r e ,  a s  t h e  d i v i s i o n  w ou ld  i n  
t h a t  c a s e  h a v e  b e e n  p e r  c a p i t a  and  n o t  p e r  s t i r n e s . ( 7 6 ) .
I n  M a _ i to ln jg l  v .  Maung_T_h.itn ( 7 7 )  i t  was h e l d  t h a t ,
"Under  t h e  Burmese B u d d h i s t  L a w ; ( t h e ) o u t - o f - t i m e  
g r a n d c h i l d r e n  who a r e  e n t i t l e d  t o  a n  e q u a l  s h a r e  w i t h  a n  u n c l e  
o r  a u n t  i n  t h e  d i v i s i o n  o f  t h e  e s t a t e  o f  t h e  g r a n d p a r e n t s  a r e
Tt1.T1TTTTT. TTf"TMTTI' AiffU H ITntrifTifIKWHJ MlHiniBU I'IW. 111 ilT
at
( 7 5 )  Ma Su v .  Ma T i n . ( 1 9 1 2 )  6 L .B .R .  7 7 4 8 2 .
( 7 6 )Me. Po Thu  Daw v . '  Mg.Po T h a n . (1 9 2 1 )  I  R a n . 3 l 6  ( F . B . ) .
( 77 ) ( l^ W F R fian .3 2 .
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t h e  c h i l d  o r  c h i l d r e n  o f  t h e  e l d e s t  c h i l d  o f  t h e  g r a n d p a r e n t s .
I t  i s  n o t  e s s e n t i a l  t o  t h e  s u c c e s s  o f  t h e i r  c l a i m  t o  s u c h  a 
s h a r e  t h a t  t h e i r  p a r e n t  who p r e d e c e a s e d  o n e  o r  b o t h  o f  t h e  
g r a n d p a r e n t s  was t h e  o r a s a  c h i l d ,  and  a l l  t h a t  i s  n e c e s s a r y  t o  
show i s  t h a t  t h e i r  p a r e n t  was t h e  e l d e s t  c h i l d  o f  t h e  g r a n d ­
p a r e n t s  ( 7 8 ) .
P r i o r  t o  t h i s  d e c i s i o n  t h e  v ie w  h ad  b e e n  g e n e r a l l y  h e l d  
t h a t  t h e  o n l y  g r n a d c h i l d  who was e n t i t l e d  t o  s h a r e  e q u a l l y  w i t h  
h i s  u n c l e s  and  a u n t s  was t h e  o u t - o f - t i m e  g r a n d c h i l d  whose p a r e n t  
was t h e  o r a s a ;  i t  i s  u n f o r t u n a t e  t h a t  t h e  r e a s o n s  f o r  t h e  
d e c i s i o n  w e re  n o t  s t a t e d  more f u l l y .  N e i t h e r  t h e  a u t h o r i t i e s  
n o r  t h e  t e x t s  were^ d i s c u s s e d ,  b u t  t h e  ju d g e m e n t  a p p e a r s  t o  be  
b a s e d  on  t h e  g ro u n d  t h a t  t h e r e  h ad  b e e n  c o n f u s i o n  i n  t h e  u s e  o f  
t h e  t e r m s  tro r a s a n and  11 e l d e s t ,  c h i l d 11, an d  t h a t  on a p r o p e r  
c o n s t r u c t i o n  o f  t h e  t e x t s  i t  i s  t h e  c h i l d  o f  t h e  l a t t e r  who, i f .  
o u t - o f - t i m e ,  i s  e n t i t l e d  t o  t h e  p r e f e r e n t i a l  s h a r e .  The 
c o r r e c t n e s s  o f  t h i s  v i e w  i s ,  i t  i s  s u b m i t t e d ,  o p e n  t o  q u e s t i o n .
E x t r a c t s  f ro m  t h e  D ham m atha ts  d e a l i n g  w i t h  t h e  s h a r e s  o f  
g r a n d c h i l d r e n  a r e  c o l l e c t e d  i n  s e c t i o n s  162  and  16.3 o f  t h e  
D i g e s t ,  ah d  when r e f e r r i n g  t o  t h e  p a r e n t  o f  t h e  o u t - o f - t i m e  
g r a n d c h i l d  who i s  e n t i t l e d  t o  s h a r e  e q u a l l y  w i t h  h i s  u n c l e s  and  
a u n t s ,  t h e y  u s e  d i f f e r e n t  e x p r e s s i o n s ,  w h ic h  h a v e  b e e n  
t r a n s l a t e d ,  somewhat i n d i f f e r e n t l y ,  e i t h e r  a s  t h e  o r a s a  o r  a s  
t h e  e l d e s t  c h i l d .  S i m i l a r ,  t e r m s  a r e  u s e d ,  h o w e v e r ,  i n  s e c t i o n s
( 7 8 ) ( 1 9 ^ 0 )  R a n .  32 a t  3 3 .
30 t o  33 o f  t h e  D i g e s t  w h ic h  d e a l  w i t h  t h e  p r i v i l e g e d  p o s i t i o n  
a c c o r d e d  t o  t h e  f i r s t  b o r n  c h i l d  i t s e l f .  The e x p r e s s i o n s  u s e d  
i n  t h e s e  two g r o u p s  o f  s e c t i o n s  w ere  a n a l y s e d  by Maung K i n ,  J . , 
i n  h i s  e x h a u s t i v e  ju d g e m e n t  i n  K i r k w o o d 1s c a s e  (7 9 )?  and  h i s .  
c o n c l u s i o n  was t h a t  t h e  c h i l d  r e f e r r e d  t o  i n  s e c t i o n s  162 and  
163 i s  t h e  same c h i l d  a s  i s  e n t i t l e d  t o  p r e f e r e n t i a l  t r e a t m e n t  
i n  s e c t i o n s  30 t o  33 o f  t h e  D i g e s t  ( 8 0 ) ;  t h a t  i s  t o  s a y ,  t o  t h e  
c h i l d  now known a s  t h e  o r a s a .
H e a i d , J . , i n  t h e  same c a s e ,  a f t e r  c o n s i d e r i n g  b o t h  t h e
t e x t s  and  t h e  a u t h o r i t i e s ,  a r r i v e d  a t  t h e  same r e s u l t .  **T 
t h i n k , 1* he  s a i d ,  11 t h a t  i t  may now be t a k e n  a s  s e t t l e d  l a w  t h a t
i t  i s  t h e  c h i l d r e n  o f  t h e  a u r a t h a  a s  s u c h  who a r e  e n t i t l e d  t o
p r e f e r e n t i a l  t r e a tm en t* *  ( 8 1 ) .
f n  Po Zan  v .  Maung Nyo ( 8 2 ) ,  H a r t n o l l ,  J . , s a i d  i n  t h e  . 
c o u r s e  o f  h i s  ju d g e m e n t ,
11 . ................ t h e  r e a s o n  f o r  g i v i n g  s p e c i a l  t r e a t m e n t  t o  t h e
c h i l d r e n  o f  a n  e l d e s t  s o n  o r  d a u g h t e r  w here  t h e i r  p a r e n t s
d i e  b e f o r e  t h e i r  g r a n d p a r e n t s  no d o u b t  was o n  a c c o u n t  o f  t h e  
s u p e r i o r  c l a i m s  o f  t h e  l!a u r a t h a** h e i r .  The r e a s o n  c e a s e s  t o
( 7 9 )  ( 192tt)  2 H a n . 693 ( a t  7 1 2 , 7 1 6 )^*0).
( 8 0 )  K irkw ood  a l i a s  Ma T h e i n  v .  M g . S i n . ( 1 9 2 ^ ) 2  R a n . 693 a t  7 1 6 / ^
( 81 )  I b i d ,  a t  7SB7" P r a t t  J .  seems t o  h a v e  t a k e n  a d i f f e r e n t  
v i e w ,  a l t h o u g h . i t  seems f ro m  h i s  a n s w e r  t o  t h e  s i x t h  
q u e s t i o n  r e f e r r e d  t o  t h e  F u l l  Bench* t h a t  t h e  c o m p e te n c y  o f  
t h e  e l d e s t  c h i l d  was a  r e l e v a n t  f a c t ,  s e e  P . 726 .
( 8 2 ) ( 1 9 1 2 ) 7 L . B . R . 2 7 .
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e x i s t  w h e r e ,  a s  i n  t h e  p r e s e n t  c a s e ,  t h e  d e c e a s e d  p a r e n t  n e v e r  
was t h e  o r a s a  and  n e v e r  c o u l d  assume t h e  p o s i t i o n  o f  s u c h  owing 
t o  t h e  e x i s t e n c e  o f  a n o t h e r  c h i l d  who t o o k  t h e  p o s i t i o n  o f  
o r a s a  i n  p r e f e r e n c e  t o  h e r 1*, ( 8 3 ) .
Po liman  v .  Ma T i n  ( 8 k )  t h e  c l a i m  o f  t h e  g r a n d c h i l d ,  who 
was t h e  s o n  o f  t h e  g r a n d p a r e n t s  e l d e s t  c h i l d ,  was r e j e c t e d  on  
t h e  g r o u n d  t h a t  t h e  e l d e s t  c h i l d  was n o t ,  i n  t h i s  c a s e ,  t h e  
o r a s a . , t h e  c o u r t  o b s e r v i n g  t h a t  i t  c o u l d  n o t  “be h e l d  t h a t  t h e  
c h i l d r e n  o f  a n , e l d e s t  so n  o r  d a u g h t e r  who p r e d e c e a s e d  t h e  
p a r e n t s  a r e  e n t i t l e d  t o  a p r e f e r e n t i a l  s h a r e  e x c e p t  when s u c h  
e l d e s t  s o n  o r  d a u g h t e r  a t  t h e  t im e  o f  h i s  o r  h e r  d e a t h  was t h e  
o r a s a  c h i l d ,  i . e .  h ad  a t t a i n e d  t h e  c o m p le t e  s t a t u s  o f  o r a s a . 1*
( 8 5 ) .
The p r i n c i p l e  u p o n  w h ic h  t h e s e  c a s e s  w ere  d e c i d e d  i s  
s u p p o r t e d  by d i c t a  i n  a number o f  o t h e r  c a s e s ;  t h u s  i n  
Ma Gun Bon v . . Maung Po Kywe ( 8 6 )  B u r g e s s ,  J . G . ,  s a i d ,
■ < I ^ UniW I pll 1 qJMWrtTtfW m Hi III   4  4 *
“ I f  t h e  d l d e s t  s o n  o r  d a u g h t e r  d i e . . b e f o r e  t h e  p a r e n t s ,  t h e  
c h i l d r e n  a r e  g i v e n  t h e  s h a r e  o f  a  y o u n g e r  b r o t h e r  o r  s i s t e r  011 
a c c o u n t  o f  t h e . s u p e r i o r  c l a i m s  o f  t h e . a u r a t h a  h e i r .  B u t  t h e  
s h a r e  o f  t h e  c h i l d r e n  o f  a  d e c e a s e d  b r o t h e r  o r  s i s t e r  o th e r ,  
t h a n  t h e  a u r a t h a  i s  r e d u c e d  t o  a  q u a r t e r  o f  a b r o t h e r  o r  
s i s  t e r *  s share .**  ( 8 7 ) .
( 8 3 )  ( 1 9 1 2 )  7 L . B . K . 2 7 ,  a t  29 -  3 0 .
( 8 k )  ( 1 9 1 5 )  8 L . B . R . 1 1 3 .
( 8 5 )  I b i d ,  a t  1 1 5 .
( 8 6 )  ( 1 8 9 7 )  I I  U . B . R . (1 8 9 9 -1 9 0 1 )  66 a t  7k .
( 8 7 ) A p a s s a g e  q u o t e d  w i t h  a p p r o v a l  i n  Mi Min D in  v .  Mi H la .  
( 1 9 0 5 )  I I  U .B .R .  ( 1 9 0 k “ 6 )  B u d d h i s t  L a w , I n h e r i t a n c e  I f .
I n . P o  S e i n  v .  Po Min ( 8 8 ) ,  T h i r k e l l  W h i t e , .  C . J . , s a i d ;
g w a i uw p ■ ■ * iw ^ i  ■*..................................................................... f i t  _
“There i s  an u n u su a l  u n a n im i ty  i n  t h e  t e s t s .  I f  t h e  o r a s aV  *MAWrUW*I=ni*'-=^* J AS*
son or  daughter .  p r e d e c e a s e s  h i s  o r  h e r  p a r e n t s , h i s  o r  h e r  
e l d e s t  son ,  o r  h i s  o r  h e r  c h i l d r e n  t o g e t h e r  r e c e i v e  th e  same as 
t h e i r  y o u n g es t  u nc le ,  o r  a u n t .  But  t h i s  i s  s t r i c t l y  c o n f in e d ,  i n  
a l l  t h e  t e x t s ,  t o  th e  c h i l d r e n ' o f  t h e  o r a s a  o r  . . e ld e s t  son or  
d a u g h te r  , s t r i c t l y  so, c a l l e d .  There i s  no i n d i c a t i o n  t h a t ,  t h i s  
has any r e f e r e n c e  to  th e  e l d e s t  s u r v i v i n g  son or d a u g h te r ,  
u n l e s s  he o r  she i s  t e c h n i c a l l y  th e  o r a s a 11 ( 8 9 ) ,  and th e  r e a s o n  
why a l a r g e r  s h a re  was g iv e n  to  one o f  s e v e r a l  g r a n d c h i l d r e n  i s  
s t a t e d  by Fox, C . J .  j i n  a l a t t e r  c a se  t o  be b e c a u s e ;  , ;
“The s t a t u s  ( i . e .  o f  or a s a ) hav ing  been o b ta in e d  no o t h e r  
c h i l d  c o u ld  c l a im  or  a t t a i n  th e  s t a t u s  and h i s  c h i l d r e n  a r e  
e n t i t l e d  t o  w ha tever  r i g h t s  t h e i r  f a t h e r ' s  s t a t u s  g i v e s . " ( 9 0 ) .  
Of th e  c a s e s  ( 9 1 )  t o  which r e f e r e n c e  was made i n  Ma Enin Yil
v * Maung Thefea ( 9 2 )  t h e  o b s e r v a t i o n s  i n  Ma Saw N yw e's  c a s e  ( 9 3 )  :
. - . !
a re  i n c o n c l u s i v e  i n  c h a r a c t e r ,  as th e  e x p r e s s i o n s  ' e l d e s t  c h i l d 1: 
and ' o r a s a 1 were used  t h e r e i n  as  i n t e r c h a n g e a b l e  t e rm s ,  as 
in deed  th e y  m ight as  no q u e s t i o n  a ro s e  as  to  th e  competency o f  j 
o r a s a . In  Po Zan v.. Maung Nyo ( 9k )  th e  . c o n t e s t  was between ?
( 8 8 ) ( 1 9 0 5 )  3 L . B . R . k 5 .
( 8 9 ) I b i d  a t  k 6 ; s e e  a l s o  U S e i n  v .  Ma B o k , ( 1 9 3 3 )1 1  H an .158*j  . m  i>ijw jin iii-wr>j»rfiii 1 t r .w i in iu  >■ ■■ 11 a n  m  /  '  ^  w r  '—r  m *
(90) Ma Sia v . Ma T in . (1912TT L.B.R. 77 a t 82.
(91) Ma Saw Me we v. Ma Thein  Yin. (1902) I  L.B.R.198:
Ma Su v . Ka T in ,(1912) T l J . R . 77; .
Po Zan v . Maung Myo.(1912) 7 L.B.R.27;
Mg.Po An v.Ma 3>v/e. ( 1 9 2 6 )^ - R an.l8>-i-NiMg.Thein Maung v.
, / M a (1935J 13 Ran.^ l2 /F .6 .) .  , “ "
( 9 2 ) T l9 ^ o r^  Ran. 3 2 . '
(93) (1902) 1 L.B.R.198.
(9 U  ( 1 9 1 2 ) 7 L.B.R.27.
, 6 ^ - 2  0
t h e  g r a n d c h i l d  an d  t h e  s o n  o f  t h e  d e c e a s e d  g r a n d p a r e n t ,  The 
g r a n d c h i l d  was t h e  c h i l d  o f  t h e  e l d e s t  c h i l d  o f  t h e  g r a n d ­
p a r e n t s  5 t h e  s o n  was t h e  t h i r d  and  y o u n g e s t  c h i l d .  The C o u r t  ' 
h e l d  t h a t  a s  t h e  e l d e s t  c h i l d  was a  d a u g h t e r  sh e  c o u l d  n o t  ( o n  : 
g r o u n d s  s i n c e  h e l d  t o  be e r r o n e o u s )  be  t h e  o r a s a  so  l o n g  a s  
t h e r e  was a  s o n  c o m p e te n t  t o  assum e t h e  o r a s a f s d u t i e s ,  and  
t h a t ,  t h e r e f o r e ,  t h e  g r a n d c h i l d  was e n t i t l e d  o n l y  t o  o n e - q u a r t e r  
o f  h i s  m o t h e r ’ s s h a r e .  Thus t h e  c a s e s  o f  Po Zan v .  Maung Nyo*
nrr m  i m M w w  III 1  Ifin /
( 9 5 )  an d  Ma Su v ,  Ma T i n , ( 9 6 )  (w h ic h  h a v e  b e e n  r e f e r r e d  t o ) ,  
i t  i s  s u b m i t t e d ,  f u r n i s h  no s u p p o r t  f o r  t h e  p r o p o s i t i o n  l a i d  
down i n  Ma H n in  M i1 s c a s e .  I t  i s  t r u e  t h a t  i n  >Ia S u 1 s , ( 9 7 )  ' 
c a s e  H a r t n o l l ,  J , , s a i d s -
’’Though many o f  t h e  t e x t s  i n  s e c t i o n  162  s a y  t h a t  t h e  .. 
e l d e s t  s o n  o f  a n  a u r a t h a  s o n  who i s  d e c e a s e d  s h a l l  r e c e i v e  t h e  
same a s  t h e  y o u n g e s t  o f  h i s  u n c l e s ,  y e t  t h e  r e a s o n a b l e  and 
o b v i o u s  meaning ,  t o  p u t  on  t h e  t e x t s  i s  t h a t  t h e  c h i l d r e n  o f  t h e
e l d e s t  s o n  s h a l l  r e c e i v e  t h e  same a s  t h e  y o u n g e r  b r o t h e r  V , u
b u t  i s  i s  c l e a r  t h a t  t h e  r e f e r e n c e  t o  ’’c h i l d r e n  o f  t h e  e l d e s t  
s o n 11 was made f o r  t h e  p u r p o s e  o f  r e j e c t i n g  a c l a i m  p u t  f o r w a r d
by one o f  t h e  p l a i n t i f f s  t h a t  w here  t h e r e  was more t h a n  one
g r a n d c h i l d  t h e  e l d e s t  c h i l d  o f  t h e  o r a s a  ( a n d  n o t  t h e  l a t t e r  ! s •■!!>■■» I —f i l l !  wmftrn\^ r\ \m:‘ ’
c h i l d r e n  c o l l e c t i v e l y )  w ere  e n t i t l e d ,  t o  a  s h a r e  e q u a l  t o  t h a t  o f
( 9 5 )  ( 1 9 1 2 )  7  L . B . R . 2 7 .
( 9 6 ) ( 1912 ) 6 L . B . R . 7 7 .  1
( 9 7 )  (1 9 .1 2 .)  . 6  L . B . R . 7 7 . ; " i
• ■ 6*+3 e ■ . : •
t h e  u n c l e s  and  a u n t s .  Of t h e  two o t h e r  c a s e s  t o  w h ic h  r e f e r e n c e  
i s  made,  n am ely  Maung Po An v .  Ma Bye ( 9 8 ) and  Maung: The i n  Maung: 
v .  Ma Kywe ( 9 9 ) ?  i t  i s ,  w i t h  t h e  g r e a t e s t  r e s p e c t ,  d i f f i c u l t  t o
a s c e r t a i n ,  any  p a s s a g e  i n  t h e  j u d g m e n t  i n  e i t h e r  c a s e  w h ic h
■throws an y  f u r t h e r  l i g h t  on  t h e  p o i n t  a t  i s s u e .
Ma H n in  Y i* s  c a s e  (1 0 0 )  was f o l l o w e d ,  i t  seems w i t h  some 
r e l u c t a n c e ,  i n  Maung P a i k  v .  Maung Tha Shun  ( 1 0 1 ) ,  t h e  C o u r t  
h o l d i n g  t h a t  i t  was bound by t h e  e a r l i e r  d e c i s i o n .  F o r  t h e  
r e a s o n s  w h ic h  h a v e  b e e n  a d v a n c e d  t h e  r u l e  l a i d  down i n  t h e  c a s e s  
p r i o r  t o  t h e  d e c i s i o n  i n  Ma H n in  Yi v .  Maung T h i n  ( 1 0 2 ) .  i s .  i t«*• ■■ii.w w i iiwi.iiiiiw  iiiiwinwTm*rTm# m » . y impvr fcr g i r  /  /
i s  s u b m i t t e d ; ,  t o  be p r e f e r r e d .  The e a r l i e r  r u l e ,  i t  i s  
c o n c e i v e d ,  i s  n o t  o n l y  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  
D ham m atha ts  a s  i n t e r p r e t e d  by a u t h o r i t y ,  b u t  p r o v i d e s  a  l o g i c a l  
b a s e s  f o r  w h a t  o t h e r w i s e  a p p e a r s  a pure3.y a r b i t r a r y  r u l e ^  f o r  no 
r e a s o n  h a s  b e e n  s u g g e s t e d  why a s p e c i a l  s h a r e  s h o u l d  be g i v e n  t o  
one g r a n d c h i l d  i n  p r e f e r e n c e  t o  t h e  o t h e r s  e x c e p t  on t h e  g ro u n d  
t h a t  t h e  g r a n d c h i l d * s  own p a r e n t  i s  h i m s e l f  i n  a p r i v i l e g e d  , 
p o s i t i o n .
( 9 8 ) ( 1 9 2 6 )  5* R an .  18>+ ( F . B . ) .
( 9 9 )  ( 1 9 3 5 )  13 R an .  ^ 1 2 ^F. 6 - ) .
( 1 0 0 )  ( 1 9 ^ 0 )  R an .  3 2 .
( 1 0 1 )  (19M-0) R an .  2 8 .
( 1 0 2 )  (191+0) R a n .  3 2 .
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( d )  G r a n d c h i l d r e n  and  S t e p - u n c l e s  and  A u n t s .
I n  c o m p e t i t i o n  w i t h  s t e p - u n c l e s  and  a u n t s ,  ‘o u t - o f - t i m e 1 
g r a n d c h i l d r e n  t a k e  t h e  s h a r e  t o  w h ic h  t h e i r  p a r e n t s  w ou ld  h av e  
b e e n  e n t i t l e d  h ad  t h e y  s u r v i v e d  ( 1 0 3 ) .
GMl -  GF ■= GYl2
c i  02
. G C i  GC2
T h u s ,  i f  GF, t h e  g r a n d p a r e n t  f i r s t  m a r r i e s  GMi, by whom he  h a s  
a c h i l d  Gi an d  a f t e r  h e r  d e a t h  he  m a r r i e s  GMg who p r e d e c e a s e s  
h im  b u t  by whom he h a s  a c h i l d  C2 who p r e d e c e a s e s  GF l e a v i n g  
i s s u e  GCI an d  GG2 t h e  g r a n d c h i l d r e n  GC^ and  GC2 . w i l l  be 
c o l l e c t i v e l y  e n t i t l e d  t o  a t w o - t h i r d  s h a r e  o f  t h e  hnapazon o f  
GF and GMg (10>+).
(e )  Grandchildren and Siepgrandparents.
I n  t h e  c a s e  o f  a  g r a n d c h i l d  i n  c o m p e t i t i o n  w i t h  a  s t e p -  
g r a n d p a r e n t  t h e  f o l l o w i n g  r u l e s  a p p l y s -
( i )  Where t h e r e  a r e  no c h i l d r e n  o f  t h e  m a r r i a g e  o f  t h e  
g r a n d p a r e n t  a n d  s t e p - g r a n d p a r e n t ; . t h e  g r a n d c h i l d  i s  e n t i t l e d  
t o  o n e - h a l f  share , ;  o f  t h e  g r a n d p a r e n t *  s p a y  i n  ( l O jS a n d  t o  o n e -  
e i g h t h  o f  t h e  ‘ j o i n t l y  a c q u i r e d 1 p r o p e r t y  o f  t h e  m a r r i a g e  o f
( 1 0 3 )  Ma Han Bhwe v .  Ma S e i n  (192**) 2 H an .  51^-•
( lOh)  I b i d .  :
( 1 0 5 )  Ma H nin  Dok v .  Ma U , ( l 8 9 8 )  I I  U . B . R . (1 8 9 7 -1 9 0 1 ) * 2 6 ; -'  ^  M ffw iH i« id iiw d a ism H o n -v .» m f0 tt iu ta re A n n tt ie a   ^ ^ v f
Mg.Kadow. Ma Kyln, (1900) I I  U.B.R. ( l 8 9 7 - 1 9 0 1 ) l 6lt-5 •
Ma Hmun v. Ma Ngwe Thin. (1923) I  Ran. 3^.
g r a n d p a r e n t  an d  s t e p - g r a n d p a r e n t  ( 1 0 6 ) .
( I I )  Where t h e r e  a r e  c h i l d r e n  o f  t h e  m a r r i a g e  o f  t h e  g r a n d ­
p a r e n t  and  t h e  s t e p - g r a n d p a r e n t ^  t h e  g r a n d c h i l d  i s  e n t i t l e d  t o  
n i n e - t w e n t i e t h s  o f  t h e  p a y i n  o f  t h e  g r a n d p a r e n t  ( 1 0 7 ) and  t o  
o n e - e i g h t h  o f  t h e  h n a p a z o n  o f  t h e  m a r r i a g e  ( 108).
5 .  P e r s o n  a t t e n d i n gr u p o n  d e c e a s e d  d u r i n g  h i s  l a s t  i l l n e s s .
The D ham m atha ts  s a y  t h a t  when a p e r s o n  i s  s u p p o r t e d  and  
m a i n t a i n e d  o r  t e n d e d  d u r i n g  h i s  l a s t  i l l n e s s  and  b u r i e d  by  a 
s t r a n g e r  i n s t e a d  o f  by t h o s e  p e r s o n s  who s h o u l d  n a t u r a l l y  do s o ,  
t h e  s t r a n g e r  i s  e n t i t l e d  t o  i n h e r i t  t h e  w ho le  o f  t h e  p r o p e r t y  i n  
p o s s e s s i o n  o f  the ,  p e r s o n  a t  t h e  t im e  o f  h i s  d e a t h  ( 1 0 9 ) .  By 
11 s t r a n g e r "  i s  h e r e  m e an t  ( 1 ) a s t r a n g e r  i n  b l o o d ,  ( 2 ) a r e l a t i v e  
who i s  n o t  i n  t h e  o r d i n a r y  l i n e  o f  s u c c e s s i o n ,  o r  ( 3 ) one who, 
t h o u g h  a n a t u r a l  h e i r ,  h a s  l o s t ,  f o r  some r e a s o n  o r  o t h e r ,  t h e  
o r d i n a r y  r i g h t  o f  i n h e r i t a n c e  ( 1 1 0 ) .
S e c t i o n  62 o f  Boole X o f  t h e  Manugye r e f e r s  t o  t h e  c a s e  
w here  t h e  s i c k  p e r s o n  and  h i s  a t t e n d a n t  a r e  r e l a t e d ,  and  t h e  
f o r m e r  h a s  no p a r e n t s .  I t  h a s  b e e n  h e l d  t h a t ,  u p o n  a t r u e  
c o n s t r u c t i o n  o f  t h i s  S e c t i o n ,  t h e  c l a i m  o f  t h e  a t t e n d a n t  
r e l a t i v e  w i l l  n o t  p r e v a i l  w here  t h e  d e c e a s e d  l e f t  a  p a r e n t
( 1 0 6 )  Ma H nin  Dok v .  Ma U, ( I 8 9 8 ) I I  U .B .R .1 2 6 ;
Ma Hmun v .  Ma H £ w e T M n ,  (1 9 2 3 )  I  Han.  3*+.
(1 0 7 )  Ma Sa  v .  Ma T h e t  Hinon. ( 1 8 9 8 )1 1  U . B . R . ( 1 8 9 7 - 1 9 0 1 )  1 2 2 ;
S e i n  Tun v .  Ml Qn ICra Z a n . (1 9 0 6 )  3 L .B .R .  2 1 9 .
(1 0 8 )  S e i n ' T u n  v .  Ml On E r a  Zan. ( 1 9 0 6 ) 3 L .B .R .  2 1 9 .
( 1 0 9 )  D i g e s t  Volume I ,  s e c t i o n  31*+? 31?*
( 1 1 0 )  U May Oung, L e a d in g  6 a s e s  o n  B u d d h i s t  Law, 2 1 9 .
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s u r v i v i n g  h im ,  o r  a n  h i e r  who s t o o d  h i g h e r  t h a n  t h e  p a r e n h t i n
t h e  s c a l e  o f  s u c c e s s i o n ;  an d  t h u s  t h e  c l a i m  o f  a d e c e a s e d  
w oman 's  s i s t e r ,  who h ad  t e n d e d  h e r  i n  h e r  l a s t  i l l n e s s  and 
b u r i e d  h e r ,  was h e l d  n o t  t o  p r e v a i l  a g a i n s t  t h a t  o f  a  s t e p c h i l d  
o f  t h e  d e c e a s e d  ( 1 1 1 )*
S e c t i o n  63 o f  Book X o f  Manugye d e a l s  w i t h  t h e  c a s e  o f  one 
who i s  t e n d e d  i n  h i s  l a s t  s i c k n e s s  by a s t r a n g e r *
T h i s  i s  b a s e d  on  a  s t o r y  w h ic h  i s  a s  f o l l o w s s -
" I n  t i m e s  p a s t ,  a r i c h  man i n  B e n a r e s  p e r f o r m e d  t h e  
ce rem o n y  o f  p l a c i n g  h i s  i n f a n t  s o n  i n  a c r a d l e  and  t h a t  o f  
nam ing  h i m  s i m u l t a n e o u s l y *  D u r in g  t h e  ce rem o n y  he made a g i f t  
o f  a j e w e l l e d  r i n g  v a l u e d  a t  a l a k h  o f  t i c k l s  o f  s i l v e r ,  an d  h a d  
i t  s t r u n g  r o u n d  t h e  c h i l d ' s  n e c k .  On t h e  s o n ' s  a t t a i n i n g  t h e  
age  o f  s e v e n  y e a r s  he was i n i t i a t e d  i n t o  t h e  h o l y  o r d e r  a s  a 
n o v i c e ,  and  a t  t h e  age  o f  t w e n t y - f i v e  y e a r s  he  was o r d a i n e d  a 
r a h a n * He t h e n  h ad  t h e  r i n g  c o n c e a l e d  b e t w e e n  t h e  f o l d s  a t  t h e  
b o r d e r  o f  h i s  r o b e .  T a k in g  t h e  p r o p e r  u t e n s i l s  o f  a monk he 
w en t  on  a j o u r n e y ,  b u t  b e f o r e  he a r r i v e d  a t  h i s  d e s t i n a t i o n  he 
f e l l  i l l  and  was o b l i g e d  t o  t a k e  s h e l t e r  i n  a m o n a s t e r y  a b o u t  
midway o n  h i s  j o u r n e y .  H is  c o n d i t i o n  g ro w in g  w o rs e  he  was 
c a r e f u l l y  a t t e n d e d  t o  by t h e  r a h a n  i n  c h a r g e  o f  t h e  m o n a s t e r y .  
H aving  l o s t  a i r  h o p e s  o f  h i s  r e c o v e r y  he  i n f o r m e d  t h e  r a h a n  
who a t t e n d e d  o n  h im ,  o f  h i s  v a l u a b l e  p o s s e s s i o n  c o n c e a l e d  i n  t h e
(1 1 1 )  Daw l o k e  v .  Ma T i n  Ohn. (1 9 3 1*) 12 R a n . 7 0 3 .
f o l d s  o f  h i s  r o b e  a n d  d i e d  n o t  l o n g  a f t e r w a r d s .  The  r a h a n  who 
a t t e n d e d  o n  h i m  d u r i n g  h i s  i l l n e s s  c r e m a t e d  t h e  c o r p s e ,  p i c k e d  
n p  t h e  u i i b u r n t  b o n e s  a n d  k e p t  t h e m  w i t h  h i m .  I n  c o u r s e  o f
Pb/loujecJ op
t i m e  t h e  f a t h e r  o f  t h e  d e c e a s e d ^ h e a r i n g  o f  h i s  s o n ' s  d e a t h ,  Js^jb
.tjyL4©i*ffAey
a n d  e v e n t u a l l y  a r r i v e d  a t  t h e  m o n a s t e r y  w h e r e  h i s  s o n  h a d  
b r e a t h e d  h i s  l a s t .  He e n q u i r e d  o f  t h e  r a h a n  i n  t h e  m o n a s t e r y  
a n d  w a s  i n f o r m e d  o f  w h a t  h a d  h a p p e n e d .  T h e  r i c h  man w e p t  a n d  
a s k e d  t h e  r a h a n  w h e t h e r  h e  h a d  t h e  p r e c i o u s  r i n g  w h i c h  w as  i n  
h i s  s o n ' s  p o s s e s s i o n .  The  r a h a n  a d m i t t e d  t h a t  hfe h a d  t h e  r i n g  
w i t h  h i m .  T h e  r i c h  man d e m a n d e d  t h a t  i t  s h o u l d  be  made  o v e r  t o  
h i m ,  b u t  t h e  d e m a n d  w as  r e f u s e d .  He t h e n  w e n t  t o  t h e  B u d d h a  
a n d  n a r r a t e d  t h e  w h o l e  o f  t h e  c i r c u m s t a n c e s  f r o m  t h e  m a k i n g  o f  
t h e  g i f t  o f  t h e  r i n g  l e a d i n g  u p  t o  t h e  r e f u s a l  o f  t h e  r a h a n  t o  
g i v e  i t  u p .  T h e  r a h a n  a l s o  n a r r a t e d  a l l  t h e  i n c i d e n t s  f r o m  t h e  
t i m e  o f  t h e  d e c e a s e d ' s  t a k i n g  s h e l t e r  i n  h i s  m o n a s t e r y  t o  t h a t  
o f  t h e  p r e s e r v a t i o n  o f  h i s  b o n e s .  T h e  L o r d  B u d d h a  d e c i d e d  t h a t  
t h e  p e r s o n  who a t t e n d e d  o n  t h e  d e c e a s e d  d u r i n g  s i c k n e s s  a n d  
b u r i e d  h i m  o n  d e a t h  s h o u l d  g e t  t h e  r i n g . " O i m j
I n  f o r m e r  d a y s ,  w h e n  t r a v e l l i n g  w as  d a n g e r o u s  a s  w e l l  a s  ; 
a r d u o u s ,  t h i s  w as  p r o b a b l y  a  u s e f u l  r u l e  t o  e n s u r e  t h a t  a  man 
aw ay  f r o m  home s h o u l d  r e c e i v e  a t t e n t i o n  i n  s i c k n e s s  a n d  d e c e n t  
b u r i a l  a f t e r  d e a t h ,  b u t  i t  i s  h a r d l y  s u i t a b l e  a t  t h e  p r e s e n t  
d a y  ( 1 1 2 ) .
C l l iA )  “
1 1 1 2 )  IJ May O u n g , L e a n i n g  c a s e s  o n  B u d d h i s t  L a w , 2 1 9 .
6^9
In Ns:a Ban Yun v. Nr a My at Thin, (113), wherein i t  waspinai^i»iVi n |i n n^ f r r,i hkii iirrmn rm iuj.i i  m* mr.Tuia /  »•* /
s o u g h t  t o  o u s t  t h e  r e l a t i v e s  o f  a  d e c e a s e d  . .person ,  i n c l u d i n g  
h e r  own s o n ,  S a n f o r d , J * C • ,  h e l d  t h a t  i n  v ie w  o f  t h e  p r o v i s i o n s  
o f  S e c t i o n  71 o f  t h e  same b o o k ,  i t  i s  o n l y  when a c t u a l  n e g l e c t  
o r  d e s e r t i o n  i s  s h o r n  on t h e  p a r t  o f  t h o s e  who a r e ,  i n  t h e  
o r d i n a r y  Caujse, e n t i t l e d  t o  i n h e r i t ,  t h a t  t h e  s t r a n g e r  who 
a s s i s t s  i n  s i c k n e s s  and. b u r i e s  i n  d e a t h  i s  e n t i t l e d  t o  e x c l u d e  
t h e  h e i r s  f ro m  t h e  i n h e r i t a n c e ,  A h i r e d  a t t e n d a n t  who a t t e n d s  
members o f  a f a m i l y  d u r i n g  t h e i r  s i c k n e s s  and  b u r i e s  them  w i t h  
means d e r i v e d  f ro m  t h e  f a m i l y  e s t a t e  d o e s  n o t  t h e r e b y  a c q u i r e  a 
r i g h t  t o  i n h e r i t a n c e  i n  s u c h  e s t a t e  ( l l h ) .
When a man d i e s  l e a v i n g  no h e i r s ,  a s t r a n g e r  who h a s  
s u p p o r t e d  and  l o o k e d  a f t e r  h im  i n  h e a l t h  and  s i c k n e s s  and  
p e r f o r m e d  h i s  f u n e r a l  c e r e m o n i e s  i s  e n t i t l e d  t o  i n h e r i t  t h e  
e s t a t e  i n  p r e f e r e n c e  t o  G overnm en t  (115)*
No case i s ,  in fa c t ,  to be found in  the reports in  which 
the heirs  of a deceased person have been excluded in favour of 
the person, r e la t iv e  or stranger, who attended the deceased in  
h is  l a s t  i l l n e s s ,  and the rule i s  probably now obsolete (1 1 6 ) . 
6 * P hysica lly  or Mentally D efective Children*— • mr i ■ «  ■ ■ ■ mi ■ i--------~ t " '— n“ ^rr t i i “ ‘ i tt  1 r  rr~ f  f  i r-*-1 **-i ■"-ttwTttt—
A p|ay s i c  a l l y  o r  m e n t a l l y  i n c o m p e t e n t  o r  d e f e c t i v e  c h i l d  i s
. * * - * * * ■ * »  *v
(113) Wea San Yun v. Nga Myat Thin, (1875) S .J ,h 6 ^followed in ;  
Mg.Chit  Kywe v.Mg.Pyo, ( 1 8 9 F) II  U.B.R. 18M-:.
    , * *«»V,Wpi miV.'i* /  r r  ,-* « \ j* r. l l / F “ -------  - -----------------------------------------------  -u L iWMg. Shwe. No v . Mg. Ch it  Twe, ( 1 8 9 8 ) P .J . >+65Sa-hUgye,. X, 71 
(11!+) Mg. Store No v . Mg. Chit Twe. (1895) P .J . 1+65.
(115) U May Oung, Leading cases on Buddhist Lavr, 2 1 9 .
(116) Per May Oung, J.', in  Mg.Po Thu Daw vTTfeT Po Th«n®asr, 
(1923) I Ran. 3 1 6 * 1 3 3 3 l i t B 7 T . ---------------------- - 6“ -------------— ------- ’
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e n t i t l e d  t o  h i s  f u l l  s h a r e  o f  i n h e r i t a n c e  (1 1 7 )*  A p e r s o n  
p h y s i c a l l y  o r  m e n t a l l y  i n c o m p e t e n t  o r  d e f e c t i v e  i n c l u d e s  a 
c o n g e n i a l  i d i o t  ( 1 1 8 ) , *a d e a f  mute ( 1 1 9 ) and  a l u n a t i c  ( 1 2 0 )*
The s u b j e c t  i s  d e a l t  w i t h  i n  s e c t i o n s  110 and  111 o f  t h e
0
D i g e s t *  The D ham m atha ts  a r e  by no means u n an im o u s  u p o n  t h i s
p o i n t *  The e a r l i e r  D ham m atha ts  s a y  t h a t  s u c h  a  c h i l d  i s
e n t i t l e d  t o  a  s m a l l e r  s h a r e *  Thus V i l a s a  ( 1 2 1 ) l a y s  down t h a t
a c o - h e i r  who i s  p h y s i c a l l y  and  m e n t a l l y  d e f e c t i v e ,  dumb, d e a f ,
i n s a n e ,  l e p r o u s ,  o r  b l i n d ,  ,?s h . a l l  n o t  s h a r e  e q u a l l y  w i t h  t h e
o t h e r  c o - h e i r s  b u t  s h a l l  be g i v e n  m e r e ly  a  p o r t i o n  s u f f i c i e n t
f o r  h i s  m a i n t e n a n c e 11 • I n  a l l  e a r l y  l a w  s h i c h  h a s  n o t  a 
*
r a a t r i l t o i a l  b a s i s ,  t h e  p h y s i c a l  o r  m e n t a l l y  d e f e c t i v e  b e i n g  
u n a b l e  t o  f i g h t  o r  o t h e r w i s e  c o n t r i b u t e  t o  t h e  d e f e n c e  o r  
b e n e f i t  o f  t h e  f a m i l y  o r  com munity  i s  d i s q u a l i f i e d  f ro m  
i n h e r i t a n c e .  I n  t h e  D h a m m ath a ts ,  t h e  f a c t  o f  b e i n g  a  d e s ­
c e n d a n t  g i v e s  t h e  r i g h t  t o  i n h e r i t ,  an d  c a p a c i t j r  i s  o n l y  
r e l e v a n t  t o  t h e  q u e s t i o n  o f  f i x i n g  t h e  s h a r e *  T h u s ,  a l l  
c h i l d r e n  o f  t h e  p a r e n t s  a r e  e n t i l t e d  t o  i n h e r i t  e q u a l l y  b u t  i f  
any  am o n g s t  them  be p h y s i c a l l y  o r  m e n t a l l y  d e f i c i e n t ,  he  g e t s  a  
s m a l l e r  s h a r e .  The l a t e r  D ham m atha ts  a d o p t  t h e  more m odern  view: 
and  g i v e  t o  d e f e c t i v e  o r  i n c o m p e t e n t  c h i l d r e n  a  f u l l  s h a r e  ' j
( H 7 )  Mg-Pan  Gyaw v* Ma Be i n ,  ( 1 9 2 7 )  6 Han. 1 2 8 ;* » mh*w*h frwn‘.»>i MMMr*<rianui an. in r i m i . r  r .  /  w jL.
( 1 1 8 )  -Mg.Pan Gyaw v.- Ma- BeIn. ( 1 9 2 7 )  6 Ran. 1 2 8 ,
( 1 1 9 )  Ma "Saw Win v . Mg.Gyi, C 192M 0 2  Ran. 3 2 8 ;  the headnote
would, appear to be inaccurate.
( 1 2 0 )  Ko_San_Dwe^v. Ma Nyain HIa . ( 1 9 2 8 )  6 Ran. 1+85.
( 1 2 1 )  D i g e s t  1 , S e c t i o n  1 1 0 . .  ..
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o f  i n h e r i t a n c e *
Thus Matltfvannaha s a y s  ( 1 2 2 ) ; -  nThe p r e c e d e n t  o f  t h e  woman 
who "bore a s n a k e ,w h o  demanded and  o b t a i n e d  h i s  s h a r e  o f  
i n h e r i t a n c e ,  m u s t  he b o rn e  i n  m in d ,  and  t h o u g h  a c o - h e i r  may be  
i l l - f a v o u r e d  by n a t u r e ,  he s h o u l d  be g i v e n  h i s  p r o p e r  s h a r e 1 1 '
I n  s e c t i o n  111 o f  t h e  Kinwan Mingyi 's  D i g e s t ,  volume 1 ,  a l l  
t h e  o t h e r  e x t r a c t s , e x c l u d i n g  t h e  e x t r a c t  f r o m  Pyu ,  c l e a r l y ,  
p r o v i d e  t h a t  a  c h i l d  who i s  p h y s i c a l l y  o r  m e n t a l l y  i n c o m p e t e n t ,  
o r  d e f e c t i v e  i s  e n t i t l e d  t o  h i s  f u l l  s h a r e  o f  i n h e r i t a n c e ,  and  
t h a t  on t h e  d e a t h  o f  s u c h  p e r s o n , ,  h i s  s h a r e  o f  i n h e r i t a n c e  s h a l l  
go t o  t h e  c o - h e i r  who s u p p o r t e d  and  m a i n t a i n e d  h im .
To w h a t  e x t e n t  t h e  o r d i n a r y  r u l e s  o f  d e v o l u t i o n  o f  t h e  
e s t a t e  w o u ld  be  d e p a r t e d  f ro m  w here  t h e  d e c e a s e d  was a  l u n a t i c  
o r  so p h y s i c a l l y  i m p a i r e d  a s  t o  be u n a b l e  t o  l o o k  a f t e r  h i s  o r  
h e r  own p r o p e r t y  was c o n s i d e r e d  i n  t h e  c a s e s  o f  Ml Kan Yon v .
Hga Paw, ( 1 2 3 ) ,  Ma Saw Win v .  Maung G y i . (12*0 Ko S an  Dwe v .
Ma l y e i n  H I a ? ( 1 2 ? )  an d  Mg* Tha Yan v* U Myat Mg* ( 1 2 6 ) .  I t
J
was h e l d  i n  t h e  two e a r l i e r  c a s e s  t h a t  w h e re  a  b r o t h e r  o r  s i s t e r !
- i
o f  t h e  d e c e a s e d  was e n t r u s t e d  w i t h  t h e  s h a r e  o f  p r o p e r t y  s e t  ! 
a p a r t  on  t h e  p a r t i t i o n  o f  t h e  p a r e n t a l  e s t a t e  f o r  t h e  d e f e c t i v e  \
p e r s o n  and  t h e  b r o t h e r  o r  s i s t e r  l o o k e d  a f t e r  a n d  s u p p o r t e d  'j}
t h a t  p e r s o n  t h r o u g h o u t  h i s  o r  h e r  l i f e ,  t h a t  b r o t h e r  o r  s i s t e r  ,
( 1 2 2 )  D i g e s t  1 ,  s e c t i o n  1 1 0 .
( 1 2 3 )  X 1 9 1 1 )£ B .L .T .  6 1 .
(12*i) (1 9 2 1*), 2 B an ,  328 .
( 1 2 5 )  ( 1 9 2 8 )  6 R ah .  h-85.
(1 2 6 )  ( 1 9 ^ 9 )  B .L .R .  50 .
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i s  t h e  h e i r  t o  s u c h  p e r s o n *  The p r i n c i p l e  was s o u g h t  t o  he 
e x t e n d e d  i n  ICo S an  Dwe*s c a s e  (1 2 7 )  i n  f a v o u r  o f  a l l  r e l a t i o n s  
who t a k e  c a r e  o f  l u n a t i c s  5 h u t  P r a t t ,  C * J * ,  ( w i t h  whom 
C u n l i f f e , J , , a g r e e d )  h e l d  t h a t  t h e  p r i n c i p l e  o f  Manugye, X, 36 
s h o u l d  n o t  he  e x t e n d e d  i n  t h e  manner  s u g g e s t e d ; -  "To h o l d  t h a t  
t h e  r e l a t i v e  o r  r e l a t i v e s  who t o o k  c a r e  o f  an d  s u p p o r t e d  a 
B u d d h i s t  l u n a t i c  w ou ld  i n  a l l  c a s e s  a s  a  m a t t e r  o f  c o u r s e  he 
e n t i t l e d  t o  h i s  s h a r e  i n  t h e  p a r e n t a l  e s t a t e  f o r  t h e i r  p a i n s  
m i g h t  h av e  f a r  r e a c h i n g  c o n s e q u e n c e s  and  w ou ld  he e s t a b l i s h i n g  
t o  my m ind a d a n g e r o u s  p r e c e d e n t " *
I n  Mg* Tha Yan v * U Myat Maun g ,  ( 1 2 8 ) ,  U S an  M a u n g , J . ,  
p o i n t e d  o u t  t h a t  R i c h a r d s o n * s  t r a n s l a t i o n  o f  t h e  Burmese t e x t  
o f  s e c t i o n  3 6 , Book X , o f  Manugye i s  somewhat m i s l e a d i n g  and  i t  
s h o u l d  r e a d  a s  f o l l o w s
" I f  a m o n g s t  t h e  c h i l d r e n  o f  a  c o u p l e  so g i v e n  i n  m a r r i a g e  
by t h e i r  p a r e n t s ,  one s h a l l  h av e  s e v e r a l  d i s e a s e s ,  s h a l l  he 
u n a b l e  t o  w a l k ,  s h a l l  s t u t t e r ,  o r  he  dumb, l e t  t h e  s h a r e  s u c h  
c h i l d  i s  e n t i t l e d  t o  he  s e t  a s i d e ,  and  l e t  c o - h e i r s  ( n o t  
r e l a t i v e s ) s u p p o r t  i t ,  and  a t  i t s  d e a t h ,  l e t  t h e  p e r s o n  who so 
s u p p o r t s  t a k e  i t s  s h a r e * "
The word  ‘r e l a t i o n *  a p p e a r i n g  t h e r e i n  c a n  he m i s i n t e r p r e t e d  
a s  m ean ing  r e a l t i o n s  o t h e r  t h a n  c o - h e i r s *  I t  was t h e r e f o r e  h e l d
( 1 2 7 )  (1 9 2 8 )  6 Ran .  **85.
( 1 2 8 )  ( 1 9 ^ 9 )  B'.L.R* 50*.
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t h a t  o n l y  a  c o - h e i r  l o o k i n g  a f t e r  a  d e a f  mute  p e r s o n  c a n  i n h e r i t  
t o  t h e  e x c l u s i o n  o f  o t h e r  c o - h e i r s  5 b u t  an y  o t h e r  r e l a t i o n  o r  
a n  o u t s i d e r  l o o k i n g  a f t e r  a d e a f  m u te ,  c a n n o t  e x c l u d e  t h e  
n a t u r a l  h e i r s .
7 .  S t e p c h i l d r e n  and  S t e p - G r a n d c h i l d r e n .
The r u l e  d e a l i n g  w i t h  s t e p - c h i l d r e n  i n  c o m p e t i t i o n  w i t h  t h e  
c h i l d r e n  o f  t h e  s t e p - p a r e n t  w i l l  be d e a l t  w i t h  u n d e r  ' P a r t i t i o n 1* 
I n  Burmese B u d d h i s t  Law., s t e p c h i l d r e n  ( p u b b a k a ) a r e  
e n t i t l e d  t o  i n h e r i t .  S t e p c h i l d r e n  a r e  t r e a t e d  a s  d e s c e n d a n t s  
an d  t h e r e f o r e  o u s t  c o l l a t e r a l s  ( 1 2 9 ) ,  f o r  by B u d d h i s t  Law t h e  
p r o p e r t y  n e v e r  a s c e n d s  a s  l o n g  a s  i t  c a n  d e s c e n d .  B u r g e s s  J . C . ,  
& a id  ( 1 3 0 ) ?*
"The p o i n t  o f  v i e w  o f  t h e  B u d d h i s t  Law i s  u n d o u b t e d l y  
b a s e d  on  t h e  com m unity  o f  i n t e r e s t  b e t w e e n  h u s b a n d  and  w i f e .
So s t r o n g  i s  t h e  bond  b e tw e e n  them  t h a t ,  i n  t h e  a b s e n c e  o f  
n a t u r a l  c h i l d r e n  t h e  h u s b a n d ' s  o r  w i f e ' s  c h i l d r e n ,  a s  t h e c c a s e  
may b e ,  r a n k  a s  t h e  c h i l d r e n  o f  t h e  s t e p - p a r e n t  i n  t h e  m a t t e r  o f  
i n h e r i t a n c e  t o  t h e  e x c l u s i o n  o f  c o l l a t e r a l  b l o o d  r e a l t i o n s " .
W i th  r e g a r d  t o  u n d i v i d e d  a n c e s t r a l  p r o p e r t y ,  s t e p c h i l d r e n  
and  s t e p - g r a n d c h i l d r e n  a r e  t o g e t h e r  e n t i t l e d  t o  a h a l f  s h a r e ,  
and  t h e  c o l l a t e r a l  b l o o d  r e l a t i o n s  a r e  e n t i t l e d  t o  t h e
(1 2 9 )  D i g e s t  1 ,  29 5 .
(130) Ma Gun Bon v . Mg. Po Kywe, (I897)*h U.B.R.(1897-1901) 6 6 ,  
approved in  Mg. Dvre v . Khoo Hanna She in . ( 1 9 2 ^  Ran.29(P.C)
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r e m a i n i n g  h a l f • T h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  l e f t  o p e n  
t h e  q u e s t i o n  o f  who w ould  s u c c e e d  i n  c o m p e t i t i o n  b e tw e e n  s t e p ­
c h i l d  and  s t e p - g r a n d c h i l d  b u t  s a i d  e i t h e r  w ou ld  e x c l u d e  a 
c o l l a t e r a l  ( 1 3 1 ) .
The p r i n c i p l e  t h a t  i n h e r i t a n c e  s h a l l  n o t  a s c e n d ,  o r  i f  i t ;  
m us t  a s c e n d , s h a l l  n o t  do so  more t h a n  n e c e s s a r y ,  a p p l i e s  i n  
t h e  c a s e  o f  s t e p c h i l d r e n .  T h u s :
( 1 ) a  s t e p s o n  e x c l u d e s  a s t e p - g r a n f a t h e r  ( 1 3 2 ) .
( 2 ) a h a l f  b r o t h e r  o f  t h e  m o th e r  o f  t h e  d e c e a s e d  e x c l u d e s  
a f u l l  c o u s i n  o f  t h e  f a t h e r  o f  t h e  d e c e a s e d  ( 1 3 3 ) ,
( 3 )  a s t e p c h i l d  e x c l u d e s  t h e  m a t e r n a l  g r a n d m o th e r  ( 13h ) ,  
a nephew  o r  n i e c e  i s  n o t ,  h o w e v e r ,  e x c l u d e d  by a h a l f  
b r o t h e r  o r  h a l f  s i s t e r 5 b o t h  a r e  r e g a r d e d  a s  h e i r s  ( 1 35 )5  
a n d  hav e  b e e n  h e l d  t o  s t a n d  i n  t h e  same d e g r e e  o f  r e l a t i o n ­
s h i p ^  a n d ,  t h e r e f o r e ,  t o  be  e n t i t l e d  t o  s h a r e  e q u a l l y  ( 1 3 6 )*
I t  i s ,  h o w e v e r ,  t o  be  o b s e r v e d  t h a t  t h e  c h i l d r e n  o f  a 
s t e p - p a r e n t ' s  d e c e a s e d  w i f e  by a f o r m e r  h u s b a n d  o n l y  became t h e  
s t e p - p a r e n t ' s  h e i r s  ( s a v e  p o s s i b l y  a s  r e g a r d s  t h e  d e c e a s e d  
w i f e ' s  t h l n t h i  p r o p e r t y )  when t h e  l a t t e r  d i e s  l e a v i n g  n e i t h e r  a 
widow n o r  i s s u e .  T h u s :
(1 V Mo1. "Thurja i r  _ TC hnn T-Tan-no* n 3 P*-s-m OQ ( *D Q , )
J.J2 ; Mg.Bern T h w t v . .  Ma Store Yl, (1920) 10 L.B.R. 396 
(133) Ma_gzfiw v. j M o ~ E S U l 9 2 b )  3 Ran. 8 6 .. .
Ma Gyi v . Ma Khln Saw. (1922) XX L.B.R. h60. 
(135) Ma Kin Oh v. Ma Kin Gale-, (1929) 8 Ran. 18. 
\  r /  iUCl \A . X V * r id U  dW 5 \  X  j £ - C -  f i J * .O * 11 * rU 1
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Hi |  -  H2 |  life
<*l C2
I f  Wi  m a r r i e s  %  and  h a s  i s s u e  a f t e r  w h ic h  %  d i e s  
and  Wi m a r r i e s  H2 o f  w h ic h  u n i o n  t h e r e  i s  no i s s u e .  A f t e r  
t h e  d e a t h  o f  Wi,H2 m a r r i e s  ¥ 2  and h a s  i s s u e  C£. Then c a n  
h a v e  no c l a i m  t o  t h e  j o i n t  p r o p e r t y  o f  H2 an d  ¥ 2  i f  e i t h e r  
W2 o r  C2 s u r v i v e s  H2 (1 3 7 )*
I t  i s  no more in c u m b e n t  u p o n  a  s t e p c h i l d  o r  s t e p - g r a n d -  
c h i l d  t h a n  u p o n  any  o t h e r  h e i r ,  t o  p r o v e  a f f i r m a t i v e l y  t h a t  
he  o r  sh e  h a s  n o t  b r o k e n  o f f  f i l i a l  r e l a t i o n s  i n  o r d e r  t o  
be  e n t i t l e d  t o  i n h e r i t 5 t h e  b u r d e n  o f  p r o v i n g  u n f i l i a l  
c o n d u c t  i s  i n  b o t h  c a s e s  u p o n  h im who a s s e r t s  I t  ( 1 3 8 ) .
( 1 3 7 )  S a n  Pe v .  Ma Shwe Z i n , ( 1 9 1 8 ) 9 L .B .R .  1765 
d i s s e n t e d  f ro m  o n  a n o t h e r  p o i n t  i n
Mg. Aung Th i n  v .  Ma Nfrwe U, ( 1 9 2 8 ) 6 R an .  3 5 5 .^  iiam nniag i i ^Jfi i. i i     /  " ^ i I . » j  .
( 1 3 8 )  Mg. Kyaw Ya n  v .  Mg. Po Win, (190>+) I I  U .B .R .  (190>+-6). 
B u d d h i s t  Law, I n h e r i t a n c e  I 5
Mg. Dwe v .  Khoo Haung She i n . (192^-) 3 Ran .  29 ( P . C . ) ,
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CHAPTER XXV.
THE ORASA CHILD.
1 .  H i s t o r i c a l  D e v e l o p m e n t  o f  t h e  C o n c e p t  o f  O r a s a .
P r i m i t i v e  p o l i t y ,  i n  g e n e r a l ,  t o o k  n o  n o t e  o f  t h e  
i n d i v i d u a l ;  t h e  g r o u p  o r  f a m i l y ,  k n i t  b y  t i e s  o f  k i n s h i p , 1 
r e a l  o r  f i c t i t i o u s ,  w a s  t h e  u l t i m a t e  u n i t  i t  r e c o g n i s e d .
The p o l i t y  o f  t h e  a n c i e n t  r a c e s ,  w h o s e  d e s c e n d a n t s  a r e  t h e  
B u r m e s e  p e o p l e  o f  t h e  p r e s e n t  d a y ,  w as  n o t  d i f f e r e n t l y  f a s h i o n e d .  
The  D h a m m a t h a t s ,  c o m p i l e d  a s  t h e y  w e r e  i n  t i m e s  w h e n  d i s i n t e - , 
g r a t i n g  i n f l u e n c e  h a d  b e e n  a t  w o r k  f o r  c e n t u r i e s  a n d  t h e  
i n d i v i d u a l  h a d  o u s t e d  t h e  f a m i l y ,  y e t  d i s c l o s e  u n m i s t a k a b l e  
v e s t i g e s  o f  a n  e a r l i e r  s t a g e  i n  t h e  e v o l u t i o n  o f  s o c i e t y ,  w h e n  
t h e  i n d i v i d u a l  w a s  s u b m e r g e d  i n  t h e  f a m i l y  ( 1 ) .
R e t r i b u t i o n  f o r  o f f e n c e s  a g a i n s t  t h e  S t a t e  l o n g  c o n t i n u e d  
t o  b e  e x a c t e d  n o t  o n l y  f r o m  t h e  o f f e n d e r  b u t , a l s o  f r o m  h i s  
f a m i l y  ( 2 ) .  T h e  c a u s e  o f  a c t i o n  f o r  a  t o r t  e n u r e d  t o  t h e  
f a m i l y  o f  t h e  i n j u r e d  a s  a g a i n s t  t h a t  o f  t h e  t o r t - f e a s o r ;  
l a t e r  a m e n d m e n t s  c o n f i r m i n g  t h e  r i g h t  t o  e x a c t  a n d  t h e  l i a b i l i t y  
t o  m ak e  c o m p e n s a t i o n  f o r  a d u l t e r y  t o  t h e  i n j u r e d  h u s b a n d  a n d  
t h e  a d u l t e r e r  b u t  s e r v e d  t o  p r o v e  t h e  o n e - t i m e  u n i v e r s a l i t y  o f  
t h e  r u l e  o f  f a m i l y  r i g h t s  a n d  o b l i g a t i o n s  ( 5 ) .  M an ug y e  s t a t e s
t h e  . r u l e  m a k i n g  t h e  f a m i l y  . o f  a  d e c e a s e d  d e b t o r  l i a b l e  f o r  h i s
( 1 )  U ;E  Maung,'  B u r m e s e  B u d d h i s t  Law, 1 4 8 .
( 2 )  D i g e s t ,  I ,  3/07 /
( 5 )  D i g e s t . I I ,  4 5 1 - 4 5 4 ,
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d e b t s  ( 4 ) ;  a n d  a  s i m i l a r  r u l e  a p p e a r s  a t  s e c t i o n  12  o f  
W a g a r u 1s D h a m m a t h a t *
T he  f a m i l y ,  i n  a l l  e x t e r n a l  r e l a t i o n s ,  w a s  r e p r e s e n t e d  b y  
i t s  h e a d ,  u s u a l l y  t h e  h i g h e s t  l i v i n g  a n c e s t o r *  I n  h im  r e s i d e d ,
.  4 '  " .. S - . . . .  -  s'  ... . . . .  -
v i s - a - v i s  t h e  r e s t  o f  t h e  c o m m u n i t y ,  t h e  c o l l e c t i v e  r i g h t s  a n d  
d u t i e s  o f  t h e  f a m i l y ;  o n e  r e s u l t  w as  t h e  m a g n i f i c a t i o n  o f  h i s  
a u t h o r i t y  i n  I n t e r n a l  a d m i n i s t r a t i o n  o f  t h e  f a m i l y .  S u c h  
p r o p r i e t a r y  r i g h t s ,  a s  w e r e  kn ow n  t o  t h e  a n c i e n t  s y s t e m  o f  l a w ,  
w e r e  e x e r c i s e d  b y  h i m ;  t h e  p o s s i b i l i t y  o f  o t h e r  i n d i v i d u a l  
m e m b e r s  o f  t h e  f a m i l y  e x e r c i s i n g  r i g h t s  o f  o w n e r s h i p ,  s e p a r a t e  
f r o m  t h e  f a m i l y ,  d i d  n o t  a p p e a r  t o  h a v e  b e e n  c o n t e m p l a t e d .  
I n r o a d s  w e r e  s u b s e q u e n t l y  m ade  o n  t h e  p o w e r  o f  t h e  h e a d  o f  t h e  
f a m i l y ;  a n d  f r o m  h i s  a b s o l u t e  c o n t r o l  w e r e  w i t h d r a w n  e i g h t e e n  
c l a s s e s  o f  a c q u i s i t i o n s  made  b y  t h e  i n d i v i d u a l  m e m b e r s  o f  t h e  
f a m i l y ,  s u c h  a c q u i s i t i o n s  b e i n g  t e c h n i c a l l y  k no w n  a s  t h e  t h l n t h l  
o f  t h e  p e r s o n  a c q u i r i n g  t h e  same ( 5 ) .  To t h i s  l i s t  o f  e x ­
c e p t i o n s  w e r e  l a t e r  a d d e d  c e r t a i n  o t h e r  k i n d s  o f  p r o p e r t y ;  b u t  
e v e n  t h e  m o s t  r e c e n t  o f  t h e  D h a m m a t h a t s  r e g a r d e d  p r o p r i e t a r y  
i n c a p a c i t y  o f  t h e  i n d i v i d u a l  m e m b e r s  o f  t h e  f a m i l y  t h e  r u l e ,  o n  
t o  w h i c h  c o n s i d e r a t i o n s  o f  e q u i t y  o r  p u b l i c  p o l i c y  h a d  g r a f t e d  
e x c e p t i o n s  i n  s p e c i a l  c i r c u m s t a n c e s .  A ny  a c q u i s i t i o n s ,  o u t s i d e  
o f  t h e  e x c e p t i o n a l  c l a s s e s ,  m ade  b y  a  s o n  o r  a  d a u g h t e r ,  w as  
t r e a t e d  a s  p a r t  * o f  t h e  p a r e n t s f e s t a t e ,  s u b j e c t  t o  p a r t i t i o n
( 4 )  M a n u g y e ,  B k . I I I ,  S e c . 70 ' .
( 5 )  D i g e s t ,  I ,  S e c s . 5 4 ,  1 1 9 - 1 3 6 .
659.
b e t w e e n  a l l  t h e  h e i r s  o f  t h e  p a r e n t s  ( 6 ) .  T h e  p o s i t i o n  w a s
t h e  sam e i n  C e y l o n  u n d e r  t h e  o l d  Law o f  T h e s a w a l a m a k ;  a s  
c o m m u n i t y  o f  p r o p e r t y  was. r e c o g n i s e d ,  t h e  s o n s  w e r e  b o u n d  t o  
b r i n g  I n t o  t h e  common e s t a t e  a l l  t h a t  t h e y  h a d  g a i n e d  d u r i n g  
t h e i r  b a c h e l o r h o o d .  An e x c e p t i o n  w as  m ade  i n  t h e  c a s e  o f- . ~ ■ 4 - “ ' "   ' ' . . - • • - .. ■ ~ . - ■
w r o u g h t - g o l d  o r  s i l v e r  o r n a m e n t s  w o r n  b y  t h e m  w h i c h  h a d  b e e n  
a c q u i r e d  b y  t h e i r  e x e r t i o n s  o r  g i v e n  b y  t h e  p a r e n t s .
L a w r i c e ,  A . C . J . ,  s a i d  i n  I l m a v a t l p i l l a i  v .  M u r u g e s a r  ( 7 ) ;  IfI t  
I s  n a t u r a l  t o  f i n d  i n  t h e  c u s t o m a r y  l a w  som e t r a c e s  o f  t h e  l a w  
o f  H i n d u  j o i n t  f a m i l y ,  b u t  t h e r e  a r e  t r a c e s  o n l y .  The  l a w  o f  
t h e  j o i n t  f a m i l y  h a s  n e v e r  o b t a i n e d  i n  C e y l o n , "
S i m i l a r  w i d e  p o w e r s  w e r e  a n c i e n t l y  e x e r c i s e d  b y  t h e  h e a d  
o f  t h e  f a m i l y  o v e r  t h e  p e r s o n s  o f  t h e  m e m b e r s  o f  t h e  f a m i l y .  
The p a r e n t  c o u l d  s e l l  h i s  c h i l d  i n t o  s l a v e r y  ( 8 ) ;  a n d  f o r  
t h e  d e b t s  o f  t h e  h e a d  o f  a  f a m i l y ,  h i s  w i f e  a n d  d e s c e n d a n t s  
c o u l d  b e  s o l d  ( 9 ) .  The  p a r e n t s  c o u l d  m o d i f y  a t  p l e a s u r e  t h e  
c o n d i t i o n s  o f  t h e i r  d e s c e n d a n t s ;  t h e y  c o u l d  g i v e  a  w i f e  t o  
t h e i r  s o n ;  t h e y  c o u l d  g i v e  t h e i r  d a u g h t e r  i n  m a r r i a g e  ( 1 0 ) .
As t h e  c o m m u n i t y  p r o g r e s s e d  o n  t h e  r o a d  t o  c i v i l i z a t i o n ,  
t h e  a u t h o r i t y  o f  t h e  p a r e n t  o v e r  t h e  p e r s o n s  o f  t h e  c h i l d r e n
a s s u m e d  h u m b l e r . p r o p o r t i o n s *  The  r i g h t s  o f  t h e  s o n s  a n d
( 6 )  D i g e s t ,  I ,  s e c s * 2 8 ,  7 1 - 7 4 ,  7 7 ,  1 1 5 - 1 1 7 / .....................
(77 5 ,  " B a l a s i n g a m 1s R e p o r t  q u o t e d  b y  H . W / T a m b i a h ,  i n  
T h e  L aw s a n d  C u s t o m s  o f  t h e  T a m i l s  o f  J a f f n a ,  1 4 2 .
(8) D i g e s t ,  1 , '  5 6 .  ;
( 9 )  M a n u g y e ,  I I I ,  2 . .............  ............. .........
(10)  D i g e s t ,  I ,  19 ;  M a n u s s ik a  an d  V i l a s a .
d a u g h t e r s  t o  c o n t r a c t  m a r r i a g e  f o r  t h e m s e l v e s  a n d  t o  r e p u d i a t e  
t h e  c o n s o r t s  p r o v i d e d  b y  t h e  p a r e n t s  cam e g r a d u a l l y  t o  b e
■ i
c o n c e d e d .  B u t  o l d  i d e a s  d i e  h a r d ;  a n d  u n l e s s  t h e  u n i o n  w a s  
s a n c t i o n e d  b y  t h e .  p a r e n t s  o n  b o t h  s i d e s ,  t h e  c h i l d r e n  b o r n  
o f  t h e  m a r r i a g e  w e r e  n o t  p e r m i t t e d  t o  s h a r e  i n  t h e  f a m i l y  
e s t a t e s  ( 1 1 )  .  T h e y  w e r e  k i n s m e n  b u t  n o t  h e i r s  t o  t h e i r  g r a n d ­
p a r e n t s .  As h a p p e n e d  I n  a l l  e a r l y  s y s t e m s  o f  j u r i s p r u d e n c e ,  
t h e  a u t h o r i t y  o f  t h e  h e a d  o f  t h e  f a m i l y  w a s  r e l a x e d  s o o n e r  o v e r  
t h e  p e r s o n s  o f  t h e  i n d i v i d u a l  m e m b e r s  t h a n  o v e r  t h e  p r o p e r t y
o f  t h e ,  f a m i l y , . . .  R e s t r a i n t  . .on  p e r s o n a l  l i b e r t y  b e i n g  . f o u n d
m o r e  i r k s o m e  a n d  t h e  e x i g e n c i e s  o f  t h e  common w e a l  j u s t i f y i n g
a  I b o s e n i n g  o f  t h e  r e i n s ,  t h e  s o n s  a n d  d a u g h t e r s  w e r e  a l l o w e d
t o  c o n t r a c t  m a r r i a g e  f o r  t h e m s e l v e s .  ( 1 2 )
  I t  w a s  . . a p p a r e n t l y  a t  . t h i s  s t a g e ^ o f  . e v o l u t i o n  o f  B u r m e s e
s o c i e t y  t h a t  t h e  f o r m ,  m e t h o d s ^  o f  c l a s s i f i c a t i o n  a n d  t e c h n i c a l
n o m e n c l a t u r e  o f  H i n d u  j u r i s p r u d e n c e  w e r e  i n t r o d u c e d  i n t o  t h e
c o u n t r y .  B u t  t h e  c o n d i t i o n s  i n  Burm a w e r e  d i f f e r e n t  f r o m
t h o s e  i n  I n d i a ;  t h e  d a u g h t e r  o n  m a r r i a g e  d i d  n o t  b e c o m e  a
s t r a n g e r  t o  h e r  p a r e n t s 1 f a m i l y ;  h e r  m a r r i a g e  m o r e  o f t e n  t h a n
n o t  r e s u l t e d  i n  a n  i n c r e a s e  t o  h e r  p a r e n t s 1 f a m i l y ,  b y  t h e
s o n - i n - l a w ! s e n t r y  i n t o  i t  ( ^ 3 ) ;  e v e n  i f  s h e  l e f t  h e r  p a r e n t s
o n  m a r r i a g e ,  i n  h e r  w id o w h o o d  s h e  r e s u m e d  h e r  p l a c e ,  i n  h e r
n a t u r a l  f a m i l y , ( 1 4 ) ;  a n d  t h e  H in d u  r u l e  t h a t  o n l y  a  P u t r i k a
n t r E i g e s ^ "  r ~  -
( 1 2 )  IT.'E M au n g ,  ‘B u r m e s e  . B u d d h i s t  Law,  1 5 1 .
(13 )  D i g e s t ,  I I ,  31 8 ,  33.97
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d a u g h t e r  (15.) c o u l d  r a i s e  a  p r o g e n y  t o  h e r  f a t h e r 1 s  f a m i l y
f o u n d  no  p a r a l l e l  i n  B u r m a .  The  t e r m  o r a s a  h a s  b d e n  b o r r o w e d
f r o m  t h e  S a n s k r i t  w o r d  a u f r a s a  a n d  h a s  b e e n  c o r r u p t e d  i n t o  t h e
B u r m e s e  w o r d  a u r a t h a  o r  o r a s a  ( 1 6 ) .  T h e  O r a s a ^  t h e  l e g i t i m a t e
s o n  o f  H i n d u  j u r i s p r u d e n c e ,  b e c a m e ,  i n  P y u ,  V a n n a n a ,  S o n d a ,
M a n u v a n n a n a ,  . M s i n u s s i k a ,  V i l a s a ,  Dhamma, R & s i ,  Amwebon, G i t t a r a ,
D h a m m a th a tk y a w , .  Manuijye  a n d  K y a n n e t  ( 1 7 ) ,  t h e  c h i l d  o f  a  u n i o n  
c o n t r a c t e d  . w i t h ,  p a r e n t a l  s a n c t i o n  o n  b o t h  s i d e s ,  t h e  f i r s t  t h r e e  . 
o f  t h e  a b o v e  D h a m m a t h a t s  s t a t i n g ,  w h a t  w a s  i m p l i e d  i n  t h e  o t h e r s ,
t h a t  o n l y  s u c h  c h i l d r e n  w e r e  e n t i t l e d  t o  i n h e r i t  t h e  e s t a t e s  o f
t h e i r  g r a n d p a r e n t  s .
L a t e r  a n d  a p p a r e n t l y  c o n t e m p o r a n e o u s  w i t h  t h e  r e c o g n i t i o n
o f  t h e  k i t t i m a  c h i l d r e n ’ s  r i g h t  t o  a  s h a r e  i n  t h e  f a m i l y  e s t a t e
o f  t h e  a d o p t i v e  p a r e n t s  ( 1 8 ) ,  a l l  g r a n d c h i l d r e n ,  o t h e r  t h a n
t h e  k i l i t h a ,  came t o  be  r e c o g n i z e d  a s  p o t e n t i a l  h e i r s  t o  t h e
g r a n d p a r e n t s .  T he  c h i l d r e n  o f  a  u n i o n ,  n o t  s a n c t i o n e d  b y  t h e
p a r e n t s ,  b e i n g  p l a c e d  o n  t h e  sam e  f o o t i n g  a s  t h e  c h i l d r e n  o f  a
u n i o n  e n t e r e d  i n t o  w i t h  p a r e n t a l  s a n c t i o n ;  i t  b e c a m e  p o i n t l e s s
t o  d e s c r i b e  t h e  l a t t e r  a s . .o r a s a , , B u t  , t h e  t e r m  w as  s t i l l  r e ­
t a i n e d ,  a  new c o n t e n t  b e i n g  g i v e n  t o  i t .  T he  o r»asa  now b e c a m e
t h e  c h i l d r e n  b y  a  s u p e r i o r  w i f e  i n  c o n t r a d i s t i n c t i o n  t o  c h i l d r e n
( 1 5 )  M an u ,  O h . I X ,  1 2 7 .  . . .
( 1 6 )  S . C .  L a h i r i ,  B u r m e s e  B u d d h i s t  L aw ,  1 7 3 .
( 1 7 )  D i g e s t ,  I ,  1 8 - 2 0 .
( 1 8 )  D x g e s t ,  I ,  301*
b y  a  f r e e  c o n c u b i n e  o r  a  s l a v e  w i f e  ( 1 9 )  .  I t  w as  o f  t h e  o r a s a  
o f  t h i s  p e r i o d  t h a t  V a n n a n a d h a m m a  s a i d  t h a t  e t y m o l o g i c  a l l y  
t h e y  w e r e  us»a j a t a  ( b o so m  b o r n ) ;  i t  w a s  o f  t h e m  t h a t  Manu,  
r e p e a l i n g  t h e  i d l e  c o n c e i t  b e l o v e d  o f  t h e  m e d i a e v a l  s c h o o l m a n ,  
s a i d  t h a t  t h e y  w e r e  s a y a m  j a n i t o  s u t o  ( s o n s  f a s h i o n e d  b y  
o n e s e l f )  a n d  u r a s s a  m a n a s a  n i m m i t o  ( t h o s e  who w e r e  c r e a t e d  o u t " 
o f  t h e  b o s o m  b y  t h e  e x e r c i s e  o f  m e n t a l  f a c u l t i e s )  ( 2 0 ) .
L a t e r  s t i l l ,  t h e  e x p r e s s i o n  a c q u i r e d  a  s p e c i a l  m e a n i n g #
A f a l s e  a n a l o g y  f r o m  t h e  P a l i  i d i o m ,  n o t  i n f r e q u e n t l y  d e s c r i b i n g  
a  g r o u p  o r  a  c l a s s  b y  t h e  l e a d i n g  i t e m  t h e r e o f ,  w i t h  t h e  a f f i x  
a d i ,  p r o b a b l y ,  l e d  t o  a  c o n f u s i o n  b e t w e e n  t h e  e l d e s t  c h i l d  a n d  
"k*1® o r a s a  ( 2 1 ) *  T he  s t a t e m e n t  i n  M an ug y e  ( 2 2 )  t h a t  t h e  
c h i l d r e n  p a r  e x c e l l e n c e  i n  m a t t e r s  o f  i n h e r i t a n c e  a r e  ’ c h i l d r e n  
m a l e  a n d  f e m a l e ,  o l d  a n d  y o u n g ,  b o r n  t o  a  c o u p l e  g i v e n  i n  
m a r r i a g e  b y  t h e i r  p a r e n t s ,  c o m m e n c in g  w i t h  t h e  a u r a t h a ’ l e n d s  
s u p p o r t  t o  t h i s  t h e o r y *  P ro m  t h i s .  I t  I s  b u t  a n  e a s y  s t e p ,  
f o r  t h e  o r a s a  t o  b e c o m e  a  c h i l d  e n t i t l e d  t o  s p e c i a l  p r i v i l e g e s  
i n  t h e  p a r e n t a l  e s t a t e ,  m e t o n y m i c  u s a g e  h e l p i n g  t o  r e p l a c e  t h e  
i n d i v i d u a l  b y  h i s  a t t r i b u t e s .  I t  i s  t o  t h i s  c o n n o t a t i o n  o f  
a  c h i l d  who e n j o y s  s p e c i a l  p r i v i l e g e s  i n  t h e  p a r e n t a l  e s t a t e  
a n d  w h o s e  c h i l d r e n ,  a r e  p r e f e r r e d  b e f o r e  o t h e r  g r a n d c h i l d r e n  
t h a t  m o d e r n  u s a g e  p r a c t i c a l l y  c o n f i n e s  t h e  e x p r e s s i o n  u o r a s a 11 ( 2 5 )  *
T IffJ  m ^ h ^ '^ T T T e T  ' ' ; ~ ~  ~  :
( 2 0 )  U K M au n g ,  B u r n e s e  B u d d h i s t  Law,  1 5 3 .
( 2 1 )  I b i d ,  i o 4 .  ' ' '
( 2 2 )  B k .X ,  S e c . 8 1 ( 1 ) ;  p a g e  314*
( 2 3 )  U 35 M a u n g ,  B u r m e s e  B u d d h i s t  Law,  1 5 4 .
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H i s t o r i c a l  c o n s i d e r a t i o n s ,  t h u s  e x p l a i n  how t h e  p o s s i b i l i t y
o f  a  . d a u g h t e r  b e i n g  t h e .  o r a s a  w a s  n o t . p r e c l u d e d  „a t  B u r m e s e  
B u d d h i s t  Law* T h e  g e n e r a l  i m p r e s s i o n  i n  t h e  p o p u l a r  m i n d  i s
t h a t  c o n t a i n e d  i n  a  s a y i n g  f o u n d  i n  some o f  t h e  b o o k s  ( 2 4 ) : -  
A k o k y i h y i  h l y i n  a p h a  a y  a , ama k y i  h l y i n  a m i  a y a  ( t h e  e l d e s t  
b r o t h e r  t a k e s  t h e  f a t h e r * s  p l a c e ,  t h e  e l d e s t  s i s t e r  t a k e s  t h e  
m o t h e r * s  p l a c e * )  Ho o n e  e v e r  c h a l l e n g e d  t h e  r i g h t  o f  t h e  
e l d e s t  s o n  o r  t h a t  o f  a  d a u g h t e r  w h e n  s h e  i s  t h e  o n l y  c h i l d  
o r  t h a t  o f  . . t h e  e l d e s t  d a u g h t e r  i n  a  f a m i l y  o f  d a u g h t e r s  t o  
c l a i m  o r a s a s h i p  ( 2 5 ) ;  b u t  w h e r e  a  s o n  e x i s t s ,  i t  h a s  b e e n
c l a i m e d  t h a t  t h e  r u l e ,  s a i d  t o  b e  a  p a r t  o f  t h e  B u r m e s e  Bud d h i s t  
l a w ,  o f  t h e  s u p e r i o r i t y  o f  t h e  m a l e  o p e r a t e s  t o  a f f e c t  d e t r i ­
m e n t a l l y  t h e  f i r s t  b o r n  d a u g h t e r * s  c l a i m .  . On t h e  o n e  h a n d ,  . 
i t  h a s  b e e n  s a i d  ( 2 6 )  t h a t  t h e  f i r s t  b o r n  d a u g h t e r  i s  p o s t p o n e d
t o  h e r  y o u n g e r  b r o t h e r ,  t h e  e l d e s t  s o n  o f  t h e  f a m i l y ;  o n  t h e  
o t h e r ,  i t  h a s  b e e n  s a i d  t h a t  b o t h  f i r s t  b o r n  d a u g h t e r  a n d  t h e  
e l d e s t  s o n  a r e  e n t i t l e d  t o  p r e f e r e n t i a l  r i g h t s  a s  t h e  o r a s a . ( 2 7 ) .  
Y e t  a g a i n  i n  T h a  Tu v .  Maung Bya  ( 2 8 ) ,  t h e  c o u i^ t  a p p a r e n t l y
t o o k  f o r  g r a n t e d  t h a t  t h e  e l d e s t  b o r n  d a u g h t e r * s  r i g h t s  a r e
s u p e r i o r  t o  t h o s e  o f  h e r  y o u n g e r  b r o t h e r s .
I n  v i e x t f . o f - t h e s e  c o n f l i c t i n g  d e c i s i o n s ,  a  F u l l  B e n c h  o f  t h e
(24') M a n u g y e ,  X, 2 2  a n d  D l g e s t  I ,  . : —  ~
( 2 5 )  S'.C. ' L a h i r i ,  B u r m e s e  Bdd d h i s t  L aw , 1 7 5 .
( 2 6 )  Ma ~Myalfar. o ' T h i n  , ( I W 9 )  !P. J . 5 8 S J
M aung '  S e i k "  K ^ u n g  v . Mg. Po H y e l n ,  ( 1 9 0 0 )  1 L . B . R . 2 3 ;
Ma Saw Hgwe v .  M a J T he  I n .  Y1 n ,  (15*02) 1 L . B . R .  1 9 8 ;
P o  S e i n  v .  Po  ’M i n , ‘ ( OS1) L . B . R . h 5 ;
Po  M i a n  v . Mg* T i n ,  ( 1 9 1 5 )  8  L . B . R . 1 1 3 .  " '
( 2 7 )  f f iETflBTDin v .  B T H l f t ,  ( 1 9 0 5 )  I I  U . B . R .  ( 1 9 0 4 - 6  B . L .  I n h . , 1 1 .
( 2 8 )  ( 1 9 0 8 )  4 L . B . R .  $ g $ .
: ■/; * *    kivkrtood C*-')
C h i e f  C o u r t  o f  L o w e r  Burma w a a ,  i n  Maung B i n  v .^  Ma T h e  i n  ( 2 9 )  >
i n v i t e d  t o  c o n s i d e r  t h e  r e s p e c t i v e  c l a i m s  o f  t h e  f i r s t  b o r n  '
d a u g h t e r  a n d . t h e  e l d e s t  s o n  t o  t h e  Q r a s a s h i p  o f  t h e  f a m i l y .
T h e  l e a r n e d  J u d g e s  w e r e  u n a n i m o u s  i n  h o l d i n g  t h a t  t h e  c o n c e p t i o n
o f  t h e  s u p e r i o r  r i g h t s  o f  t h e  m a l e  w as  a n  e x o t i c  i n t r u s i o n  f r o m  .
t h e  H i n d u  Law a n d  t h a t  i t  n e v e r  t o o k  r o o t  i n  t h e  c o u n t r y .  T h e
P r i v y  C o u n c i l  o n  a p p e a l  f r o m  t h e  C h i e f  C o u r t  o f  L o w e r  Burm a i n
{<£) fS\a The.'in   ' '
K i r k w o o d u v » M aung  S i n  ( 5 0 )  s t a t e d  t h e  p o s i t i o n  t h u s : -  T,a s  t h e  
c o m p i l e r s  o f  t h e  D h a m m a t h a t s  a b s o r b e d  t h e  n a t i o n a l  c u s t o m s  a n d  
u s a g e s ,  t h e  s e x - e q u a l i s a t i o n ,  w h i c h  i s  t h e  d o m i n a n t  f e a t u r e  o f  
t h e  B u r m e s e  L aw ,  p r e v a i l e d  a n d  t h e  l a t e r  D h a m m a t h a t s  show t h a t  
t h e  e l d e s t  b o r n  s o n  a n d  t h e  e l d e s t  b o r n  d a u g h t e r  s t a n d  o n  t h e  
same f o o t i n g . 11
As w a s  m e n t i o n e d  b y  t h e  l e a r n e d  J u d g e s  o f  t h e  C h i e f  C o u r t
o f  L o w e r  B u rm a ,  t h e  c o m p i l e r s  o f  t h e  D h a m m a t h a t s  o c c a s i o n a l l y
r e p r o d u c e d  i n  t h e i r  w o r k s ^ p a s s a g e s .  f r o m  t h e  i n s t i t u t e s  o f  Manu
a n d  o t h e r  I n d i a n  s o u r c e s ,  I n d i c a t i v e  o f  t h e  loxsrer p o s i t i o n  I n d o - '
A r y a n  c u s t o m s  a s s i g n e d  t o  t h e  women; b u t  h a r d l y  a n y w h e r e  i n  t h e
D h a m m a t h a t s  i s  t o  b e  f o u n d  t h e  t h e o r e t i c a l  i n f e r i o r i t y  o f  t h e
f e m a l e  t r a n s l a t e d  i n t o  p r a c t i c e .  T h i s  i s  a s  i t  s h o u l d  b e ;
w i t h  t h e  l e a r n i n g -  o f  t h e  H i n d u  D h a r m a s t e a l s t r a s  came i n t o  t h e  ;
c o u n t r y  t h e  t e a c h i n g s  o f  t h e  B u d d h a ,  w i t h  whom n e i t h e r  t h e  s e x ,  
n o r  t h e  f q r t u i t o u s c i r c u m s t a n c e s _ o f  b i r t h  b u t  p e r s o n a l ,  m e r i t
d e c i d e s  t h e  w o r t h  o f  t h e  I n d i v i d u a l .  M o r e o v e r  i n  a  f a m i l y
s y s t e m ,  . w h e r e  th e .  . d a u g h t e r  n o t  o n l y  w a s ' n o t  t r a n s f e r r e d  b y
1 2.9) ( 1 9 8 2 )  I I  L . B . R .  ^ ^ 0 7  1
( 3 0 )  ( 1 9 2 4 )~ l2  R a n ,  l . A .  3 3 4 .
m a r r i a g e  t o  t h e  h u s b a n d ’ s  f a m i l y ,  b u t  m o r e  o f t e n  t h a n  n o t  
h e l p e d  t o  i n c r e a s e  t h e  s t r e n g t h  o f  h e r  f a m i l y  b y  b r i n g i n g  t h e  
s o n - i n - l a w  w i t h i n  i t s  f o l d s ,  h e r  p o s i t i o n  i n  t h e  f a m i l y  i s  a  
s t r o n g  o n e  ( 3 1 ) *  I n  t h e  c i r c u m s t a n c e s ,  t h e  c o n c l u s i o n  came 
t o  b y  t h e  C h i e f  C o u r t  o f  L o w e r  Burm a a n d  t h e  P r i v y  C o u n c i l ,  
t h a t  t h e  r i g h t s  o f  t h e  f i r s t  b o r n  d a u g h t e r  a r e  i n  n o  \my  
I n f e r i o r  t o  t h o s e  o f  t h e  f i r s t  b o r n  s o n ,  i s  i n e v i t a b l e .
I t  f o l l o w s ,  t h e r e f o r e ,  t h a t  a s o n  who f o l l o w s  t h e  f i r s t  
b o r n  d a u g h t e r  I s  i n  n o  b e t t e r  p o s i t i o n  t h a n  i f  h i s  s e n i o r  
i s  t h e  e l d e s t  b o r n  s o n .  I t  i s  c l e a r  t h a t  t h e  r u l e s  i n  t h e  
D h a m m a t h a t s  ( 3 2 )  g i v i n g  s p e c i a l  r i g h t s  t o  t h e  e l d e s t  s o n  a n d
t h e  e l d e s t  d a u g h t e r  a r e  n o t  c u m u l a t i v e  b u t  a r e  m u t u a l l y
ktYk^°c>c{ea Ikel/i S/n
e x c l u s i v e .  As e n u n c i a t e d  i n  Maung—S l n J - s - o - a s e  ( 3 3 ) ,  u n d e r
no  c i r c u m s t a n c e  c a n  t h e r e  be  m o re  t h a n  o n e  o r a s a  I n  a  f a m i l y .
I t  now r e m a i n s  t o  c o n s i d e r  w h a t  t h e  s p e c i a l  p r i v i l e g e s
w
a r e  w h i c h ,  u n d e r  t h e  B u r m e s e  B u d d h i s t  L aw ,  t h e  o r a s a  e n j o y s ,
2* S p e c i a l  r i g h t s  o f  t h e ' o r a s a  c h i l d .
An o r a s a  c h i l d  i s  e n t i t l e d ,  i n  t h e  c i r c u m s t a n c e s  h e r e i n ­
a f t e r  m e n t i o n e d ,  t o  a  o n e - f o u r t h  s h a r e  i n  t h e  p r o p e r t y  o f  h i s  
o r  h e r  p a r e n t s . ( 3 4 ) .
( 3 1 )  TJ E  Mating,' B u r m e s e  B u d d h i s t ' L a w ,  1 5 7 .
( 3 2 )  D i g e s t ,  I , ' 3 0 ,  3 3 ,  “T e i ;  1 6 ^ 7  " * '
( 3 3 )  ( 1 9 2 4 )  2 R a n . 6 9 3  ( P . C . ) ;  51 1 . A . / 3 3 4 ,
( 3 4 )  T u n  T h a  v . '  Ma T h i t ,  ( 1 9 1 6 )  9 L . B . R . 5 6  ( P . C . ) ; ' a n d  s e e  
ITfr&wood ( a ) ’ M a 'T K e i n  v ,  M g . S i n ,  j ! 9 2 4 ) ^  2 , J ^ n . 6 9 3  ( P . C . J ;  
aIs"o“ I h " r e  Mg . T n e l n jvlaung"v .  Kywe,  ( 1 9 5 5 ) i g  R a n . 4 1 2  ( P . B . )
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The p r o p e r t y  i n  w h i c h  t h e  o r a s a  i s  e n t i t l e d  t o  c l a i m  a  
s h a r e  m ay  be  d e f i n e d  a s  t h e  g e n e r a l  j o i n t  e s t a t e  o f  t h e  o r a s a 1s 
p a r e n t s  o r  p a r e n t  a t  t h e  t i m e  w h e n  t h e  c l a i m  a r i s e s ;  a n d  
i n c l u d e s  t h e  p a y i n  o f  t h e  p a r e n t s  a s  x ^ e l l  a s  t h e  l e t t e t p w a  a n d  
h n a p a g o n  o f  t h e i r  m a r r i a g e  ( 3 5 ) .  I t  i s  o n e - q u a r t e r  o f  t h e  
e n t i r e  e s t a t e  w h i c h  w o u l d  o t h e r w i s e  b e  h e l d  b y  t h e  s u r v i v i n g  
p a r e n t ,  o r  i f  t h e r e  b e  no  s u r v i v i n g  p a r e n t ,  o f  t h e  e n t i r e  e s t a t e  
w h i c h  w o u l d  o t h e r w i s e  b e  a v a i l a b l e  f o r  d i s t r i b u t i o n  among t h e  
h e i r s  o f  t h e  d e c e a s e d .
An o r a s a  c h i l d  i s , ,  h o w e v e r ,  o n l y  e n t i t l e d  t o  a  p r e f e r e n t i a l  
s h a r e  i n  t h e  p r o p e r t y  o f  h i s  own p a r e n t s ;  a n d  h e  t h e r e f o r e  i s  
n o t  e n t i t l e d ,  i n  t h e  e v e n t  o f  h i s  f a t h e r  t a k i n g  a  s e c o n d  w i f e  i n  
t h e  l i f e t i m e  o f  h i s  m o t h e r ,  t o  a n y  s h a r e ,  a s  o r a s a ,  i n  t h e  
j o i n t l y  a c q u i r e d  p r o p e r t y  o f  h i s  f a t h e r  a n d  t h e  s e c o n d  w i f e * ( 3 6 ) .
3 .  W hen  t h e  o r a s a  c h i l d  m ay  c l a i m  p a r t i t i o n *
On t h e  d e a t h  o f  t h e  p a r e n t  o f  t h e  o r a s a  c h i l d  o f  t h e  sam e  \ 
s e x ,  t h e  o r a s a  c a n  c l a i m  a q u a r t e r  s h a r e  o f  t h e  p a r e n t a l  e s t a t e  
f r o m  t h e  s u r v i v i n g  p a r e n t  o f  t h e  o p p o s i t e  s e x  ( 3 7 ) .  T h u s ,  a n  ‘ 
o r a s a  s o n  c a n  c l a i m  a  q u a r t e r  s h a r e  o f  t h e  p a r e n t a l  e s t a t e  o n  
t h e  d e a t h  o f  h i s  f a t h e r  f r o m  t h e  s u r v i v i n g  m o t h e r  ( 3 8 ) .
T r a r r w n  T h i r  v 1;" w  L ^ y . i r e s T P v c ' o « 1 1 ------------ :— “  .
Ma M a  U v . ' kfeVshwe Y i n . ( 1 9 2 5 )  ’ 1 R a n . 3 7 0 ;
— a n d  s e e  I n  r e  Mg .T h e  i n  'M aung v  ♦ Ma ,Kywe , ( 1 9 5 5 ) 1 5  R a n . 4 1 2 ( F . B .  
( 5 6 )  I n  r e  ' M g . T h e i h  Maung v .  Ma JKywe, ( 1 & 3 5 ) ' 1 3  R a n .  412^+424 ( P . B , )
( 3 7 ) '  M a : l a  U v . Maung Shwe Y i n , y 1 R a n . 5 7 0 ( 3 7 1 )  ;
M an u g y e  ' -B(J; 1 0 ,  S e c .  5 .  ' 1 ^ 23;
( 3 8 )  K y i  H l a l n g  v .  Ma H l u ,  ( 1 9 1 5 )  8 L . B . R . I 8 9 ;
H a u n g ^ a n  On v .  Maung T u n  T h a ,  ( 1 9 2 1 )  1 1  L . B . R . 2 9 2 .
S i m i l a r l y  a n  o r a s a .  d a u g h t e r  c a n  c l a i m  a  q u a r t e r  s h a r e  o f  t h e  
p a r e n t a l  e s t a t e  o n  t h e  d e a t h  o f  h e r  m o t h e r  f r o m  t h e  s u r v i v i n g  . 
f a t h e r  ( 3 9 ) . .  B u t  a n  o r a s a  s o n  c a n n o t  c l a i m  a  q u a r t e r  s h a r e  o f  
t h e  p a r e n t a l  e s t a t e  k n  t h e  d e a t h  o f  h i s  m o t h e r  f r o m  t h e  s u r v i v i n g  
f a t h e r  ( 4 0 ) .  S i m i l a r l y  a n  o r a s a  d a u g h t e r  c a n n o t  c l a i m  a  q u a r t e r  
s h a r e  o f  t h e  p a r e n t a l  e s t a t e  o n  t h e  d e a t h  o f  h e r  f a t h e r  f r o m  h e r  
s u r v i v i n g  m q t h e r  ( 4 1 ) .
I n  t h e  p r e s e n t  s t a t e  o f  t h e  a u t h o r i t i e s , ,  t h e  q u e s t i o n  
w h e t h e r  a n  o r a s a  c h i l d  q u a  o r a s a  i s  a l s o  e n t i t l e d  t o  c l a i m  
p a r t i t i o n .  I f  a  s o n ,  o n  t h e  r e - m a r r i a g e  o f  h i s  f a t h e r  a f t e r  t h e  ; 
d e a t h  o f  h i s  m o t h e r ,  o r  i f  a  d a u g h t e r ,  o n  t h e  r e - m a r r i a g e  o f  h e r  
m o t h e r  a f t e r  t h e  d e a t h  o f  h e r  f a t h e r ,  i s  o n e  w h i c h  i s  n o t  f r e e  
f r o m  d o u b t . An e l d e s t  c h i l d  a s  s u c h ,  i s ,  u p o n  t h e  r e - m a r r i a g e  
o f  a  s u r v i v i n g  p a r e n t ,  e n t i t l e d  t o  a  q u a r t e r  s h a r e  o f  t h a t ,  
p a r e n t ’ s p r o p e r t y  ( 4 2 ) ,  a n d  t h e  q u e s t i o n  I s  w h e t h e r ,  u p o n  t h e  
s u r v i v i n g  p a r e n t ’ s  r e - m a r r i a g e ,  a n  o r a s a  c h i l d  h a s  a n y  c l a i m  
w h i c h  i s  d i s t i n g u i s h a b l e  f r o m  t h a t  o f  t h e  e l d e s t  c h i l d .
The  q u e s t i o n  i s  o n e  o f  p r a c t i c a l  i m p o r t a n c e ,  f o r ,  i f  t h e  
o r a s a ,  q u a  o r a s a , i s  e n t i t l e d  t o  c l a i m  p a r t i t i o n  u p o n  t h e  r e ­
m a r r i a g e  o f  t h e  s u r v i v i n g  p a r e n t  o f  t h e  sam e s e x ,  h i s  o r  h e r
c h i l d r e n  w i l l , ,  i n  t h e  e v e n t  o f  t h e  o r a s a . d y i n g  w h i l e  h i s  o r  h e r
( 3 9 )  Ma' HI a  U v .  MgTS&we R a r u 3 7 0 (  37T5 '
( 4 0 )  IT H i  ' l a  V . ' Ko^Mauagfflwff^ B . B . 1 . 8 0 7 .  ' '
(.41) M n T a T i i g . v T T i l ’^ E l 'Y  (191 ,4)  I I  U .-B .R .  ( 1 9 1 4 - 1 6 )  4 0 .
( 4 8 )  M g .P o  K i n  v .  Mp;. f lu n  Yin, ( 1 9 2 6 ) 4  R a n . 2 0 7 .
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i n t e r e s t  i s  s t i l l  c o n t i n g e n t ,  b e  e n t i t l e d  t o  a  s p e c i a l  s h a r e  ( 4 3 )  
t o  w h i c h ,  h a d  t h e y  b e e n  m e r e l y  t h e  c h i l d r e n  o f  t h e  e l d e s t  c h i l d ,  
t h e y  w o u l d  h a v e  h a d  n o  c l a i m .
T he  c l a s s  o f  c l a i m  now u n d e r  c o n s i d e r a t i o n  h a d  b e e n  t r e a t e d  
a s  t h a t  o f  a n  e l d e s t  c h i l d  i n  m o s t  o f  t h e  d e c i d e d  c a s e s .  T h u s ,  
i n  Maung Shwe Yw et  v .  Maung T u n  S h e i n  ( 4 4 )  H e a l d ,  J . ,  a f t e r  a n  
e x a m i n a t i o n  o f  m a j o r  D h a m m a t h a t s ,  s a i d : -
n One i s  t h e r e f o r e  d r i v e n  t o  t h e  c o n c l u s i o n  t h a t  a l t h o u g h  
t h e  w r i t e r s  o f  t h e s e  D h a m m a t h a t s ,  a n d  p a r t i c u l a r l y  o f  M a n u g y e ,  
d i d  n o t  a c t u a l l y  s a y  i n  s o  m an y  w o r d s  t h a t  t h e  r i g h t  o f  t h e  
a u r a t h a  , t o  t a k e  t h e  o n e - f o u r t h  s h a r e  o f  t h e  e s t a t e  o n  t h e  r e ­
m a r r i a g e  o f  t h e  s u r v i v i n g  p a r e n t  w as  a  d i f f e r e n t  r i g h t  f r o m  
t h a t  o f  t h e  a u r a t h a  t o  t a k e  a  o n e - f o u r t h  s h a r e  o n  t h e  d e a t h  o f  
t h e  p a r e n t ,  p r o b a b l y  b e c a u s e  t h e r e  w a s  i n  t h e  o l d e r  l a w  b o o k s  
w h i c h  t h e y  w e r e  r e p r o d u c i n g  no  r e c o g n i t i o n  o f  t h e  r i g h t  t o  
t a k e  a  s h a r e  o n  r e - m a r r i a g e ,  n e v e r t h e l e s s  t h e  r i g h t  w h i c h  t h e y  
h a d  i n  t h e i r  m i n d s ,  v a g u e l y  i t  may b e ,  w a s  n o t  i d e n t i c a l  w i t h
...................■ ‘ 4
t h e  r e c o g n i s e d  r i g h t  o f  t h e  a u r a t h a  t o  t a k e  o n e - f o u r t h  o n  t h e  
d e a t h  o f  t h e  p a r e n t ,  a n d  w a s  p r o b a b l y  a  r i g h t ,  b y  t h a t  t i m e  w e l l
4
e s t a b l i s h e d  b y  custoam, a l l o w i n g  t h e  e l d e s t  c h i l d ,  w h e t h e r  g r o w n -
- / ' 4
u p  o r  n o t ,  t o  c l a i m „ o n e - f o u r t h  o f  t h e  e s t a t e  o n  t h e  r e - m a r r i a g e  
o f  t h e  s u r v i v i n g  p a r e n t , ,  a l t h o u g h  h e  o r  s h e  w a s  n o t  i n  a  p o s i t i o n  
t o  c l a i m  t h a t  r i g h t  b y  r e a s o n  o f  t h e  p a r e n t ’ s  d e a t h . ”
( 4 3 )  a s  t o  w h i c h ,  s e e  p a r a . 5 ( i n f r a ) .
( 4 4 )  ( 1 9 2 1 )  11 L , B . R , 1 9 9 # i  2 0 5 •
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S i m i l a r l y  i n  t h e  l a t e r  c a s e  o f  Ma E Mya v .  U Pe L a y  (45)
. . v -  • • ^ Hii ■■ ii JHw# i
L e n t a i g n e ,  tT . ,  s a i d : -
nAs p o i n t e d  o u t  above  t h e  c l a i m  w h ic h  i t  i s  a l l e g e d  t h a t• a " "  ^  ^ . ... f - - „ s tv ......
Maung Po Min h ad  t o  o n e - q u a r t e r  s h a r e  on  t h e  r e - m a r r i a g e  o f  h i s  
f a t h e r  was no t  a. c l a i m  a s  o r a s a  so n  a r i s i n g  on  t h e  d e a t h  o f  a 
p a r e n t ;  b u t  i t  was a n  e n t i r e l y  d i f f e r e n t  c l a i m  o f  t h e  e l d e s t  
s o n  t o  a  q u a r t e r  s h a r e  on  t h e  r e - m a r r i a g e  o f  t h e  s u r v i v i n g  
p a r e n t , 11
I n -1930 O t t e r  and  Brown, J . J . ,  i n  t h e  c a s e  o f  Maung K y i n v * 
Ma Kya G a in g  (46) , h a d  t o  c o n s i d e r  t h e  r i g h t  o f  one Ma HI a- Y in  
t o  a  q u a r t e r  s h a r e  o f  h e r  p a r e n t s  e s t a t e  u p o n  t h e  r e - m a r r i a g e  o f  
h e r  m o t h e r  a f t e r  h e r  f a t h e r * s  d e a th *  Ma H la  Y in  was a m in o r  
when h e r  f a t h e r  d i e d ,  b u t  h a d  a t t a i n e d  m a j o r i t y  p r i o r  t o  h e r  
m o t h e r ’ s s u b s e q u e n t  r e - m a r r i a g e *  O t t e r ,  J ,  h e l d  t h a t ,  s i n c e  
Ma H la  Y in  came o f  age  b e f o r e  h e r  m o t h e r ’ s r e - m a r r i a g e ,  she  
a c q u i r e d  t h e  s t a t u s  o f  a n  o r a s a  and ,  a s  s u c h ,  he h e l d  t h a t  she  
was e n t i t l e d  t o  t h e  q u a r t e r  s h a r e *  Brown, J . ,  a g r e e d  t h a t  
Ma Hla Y i n 'w a s  e n t i t l e d  t o  a  q u a r t e r  s h a r e  b u t ,  i t  i s  t o  b e  
o b s e r v e d ,  on  t h e  g r o u n d  t h a t  Ma Hla Y in ,  a t  t h e  d a t e  o f  h e r  
m o t h e r ’ s  r e - m a r r i a g e ,  was t h e  e l d e s t  c h i l d ;  and  w h e t h e r  she 
was t e c h n i c a l l y  t h e  o r a s a  he r e g a r d e d  a s  i m m a t e r i a l *  The o n l y  
o t h e r  a u t h o r i t y  f o r  t h e  v ie w  t h a t  t h e  o r a s a  c h i l d  qua  o r a s a  i s  
e n t i t l e d  t o  c l a i m  p a r t i t i o n  on  t h e  r e - m a r r i a g e  o f  t h e  p a r e n t  o f
(45)  ( 1 9 2 5 ) ^ 3  Ran*S81^  2 8 7 .  ‘ ~ — — — ~ ~ ~ ‘
(46)  (1930)  8 R a n . 396;  s e e  a l s o  IT TaUk Ta v .  Ma OhrTYin,
(1939') fi&n.ESr.'S 1*7.
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t h e  same s e x  i s  t o  b e  f o u n d  I n  c e r t a i n  o b i t e r  d i c t a  o f  
S i r  A r t h u r  P a g e ,  i n  t h e  P u l l  Bench  c a s e  o f  i n  r e  Maung The i n  
Maung v .  l a  Kywe ( 4 7 ) .  As a u t h o r i t y  f o r  h i s  v iew  t h e  l e a r n e d  
C h i e f  J u s t i c e  r e l i e d  on tw o  c a s e s  (48) b o t h  o f  w h ic h  d e a l t ,  
h o w e v e r ,  w i t h  t h e  c l a i m s  o f  an  e l d e s t  c h i l d ,  who was n o t  
n e c e s s a r i l y  t h e  o r a s a , t o  a  o n e - q u a r t e r  s h a r e  on  t h e  r e - m a r r i a g e  
o f  t h e  s u r v i v i n g  p a r e n t .  I t  w ou ld  a p p e a r ,  i n  f a c t ,  t h a t  t h e  I. 
l e a r n e d  C h i e f  J u s t i c e  r e g a r d e d  t h e  c l a i m s  o f  a n  o r a s a  c h i l d  a n d  
a h  e l d e s t  c h i l d  i n  s u c h  c i r c u m s t a n c e s  a s  b e i n g  i d e n t i c a l . ,  .
The b e t t e r  o p i n i o n ,  i t  i s  s u b m i t t e d ,  i s  t h a t  t h e  r i g h t  t o  
a q u a r t e r  s h a r e  upon. the .  r e - m a r r i a g e  o f  t h e  s u r v i v i n g  p a r e n t  
i s  one w h ic h  a p p e r t a i n s  n o t  t o  t h e  o r a s a , qua  o r a s a , b u t  t o  t h e  
e l d e s t  s u r v i v i n g  c h i l d  o f  t h e  f a m i l y .  The c o n t r a r y  v iew  l e a d s  
t o  s e r i o u s  d i f f i c u l t i e s ;  f o r  i f  t h e  o r a s a  t a k e s  qua  o r a s a  t h e n  
i t  w o u ld  appea r ,  t h a t ; -  .
(1)  t h e  c h i l d r e n  o f  an  e l d e s t  c h i l d  who h a s  a c q u i r e d  t h e  . 
s t a t u s  o f  o r a s a  b u t  d i e s  b e f o r e  t h e  r e - m a r r i a g e  o f  t h e  s u r v i v i n g  
p a r e n t  o f  t h e  same s e x ,  w i l l  h a v e  a p r i v i l e g e d  p o s i t i o n ,  n am ely  
t h a t  o f  t h e  c h i l d r e n  o f  a n  o r a s a  ( 4 9 ) ,  t o  w h ich  t h e y  w ould  n o t  
be  e n t i t l e d  h a d  t h e i r  p a r e n t  b e e n  t h e  e l d e s t  c h i l d  and  n o t  t h e  
o r a s a . ;■ -
(2)  I f  the. e l d e s t  c h i l d  i s  i n c o i n p e t e n t  t o  a c q u i r e _ t h e _  
s t a t u s  o f  o r a s a  ( 5 0 ) ,  an d  t h e .  s t a t u s  i s  a c q u i r e d  b y  t h e  n e x t
(47)  (1935)  15 R an . 4 1 2 ' ' (T1 v B *)". V~ : " ,
(48)  Mg.Po K in  v . Mg.TCIh Y in , (1926)  4 R a n . 207 ;
Ma ■ I h e i n  v . Ma Mya, (1929)  7 B a n .1 9 3 .
(49)  As t o  w h ic h  s e e  p a r a . 5 ( i n f r a )
(50)  I f ,  f o r  e x a m p le ,  he  o r  s h e  i s  I n c o m p e t e n t .
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c h i l d  e n t i t l e d  t h e r e t o ,  t h e r e  w i l l ,  o n  t h e  r e - m a r r i a g e  o f  t h e ■ 
s u r v i v i n g  p a r e n t ,  h e  b o t h  a n  e l d e s t  c h i l d  a n d  a n  o r a s a .  To 
h o l d ,  i n  s u c h  c i r c u m s t a n c e s ,  t h a t  t h e  e l d e s t  c h i l d  a n d  t h e  o r a s a  
i s  e a c h  e n t i t l e d  t o  a  q u a r t e r  s h a r e ,  w o u l d  d e p r i v e  t h e  o t h e r  
c h i l d r e n  o f  t h e  m a r r i a g e  o f  t h a t  i n t e r e s t  w h i c h  t h e y  h a v e  i n  
t h e  h a l f  s h a r e  o f  t h e  s u r v i v i n g  p a r e n t * s  e s t a t e  w h i c h  u p o n  t h e  
l a t t e r 1s  r e - m a r r i a g e  i s  s u b j e c t  t o  d i v i s i o n  b e t t t f e e n  a l l  t h e  
c h i l d r e n  ( 5 1 )  .
4 .  A c q u i s i t i o n  o f  t h e  s t a t u s  o f  o r a s a  c h i l d .
A c h i l d  a c q u i r e s  t h e  s t a t u s  o f  o r a s a  w h e n  t h e  f o l l o w i n g- * • • * J -r.-'-r~r:~   /
c o n d i t i o n s  a r e  f u l f i l l e d ,  t h a t  i s  t o  s a y  t h e  c h i l d  m u s t : -  
( i )  b e  l e g i t i m a t e
( I I )  b e  n a t u r a l  b o r n  
( i i i )  h a v e  a t t a i n e d  m a j o r i t y  b e f o r e  t h e  d e a t h  o f  t h e  p a r e n t  
o f  t h e  sam e s e x  
( i v )  b e ,  a t  t h e  d a t e  u p o n  w h i c h  m a j o r i t y  i s  a t t a i n e d ,  t h e
e l d e s t  c h i l d  o f  t h e  f a m i l y  a n d  c o m p e t e n t  t o  a s s i s t  i n  
t h e  d i s c h a r g e  o f  t h e  d u t i e s  o f  t h e  f a t h e r  o r  m o t h e r ,  
a s  t h e  c a s e  m ay b e  
( v )  ’h e l p  e i t h e r  i n  t h e  a c q u i s i t i o n  o f  t h e  f a m i l y  p r o p e r t y  
a n d  t h e  d i s c h a r g e  o f  t h e  f a t h e r ’ s  r e s p o n s i b i l i t i e s ;  o r
i f , a  d a u g h t e r ,  h e l p  t h e , m o t h e r  i n  t h e  c a r e  o f  t h e
( 5 1 )  S e e  IvIg.Fo K ir i  v .  M g . T u n  Y i n , ( 1 9 2 6 )  4 R a n . 20*?;
Maung Aung ' %  v ,  U T u n  Aung Gy aw, ' ( 1 9 3 0 )  8 R a n * 5 2 4 ;
0 .  H. M o o t l ian C '  B u m e  s e  feu d d h i  s t  ftaw, 9 4 .
p r o p e r t y  a n d  t h e  c o n t r o l  a n d  m a n a g e m e n t  o f  t h e  h o u s e h o l d ,  
w h i c h  l i e  p a r t i c u l a r l y  w i t h i n  t h e  m o t h e r ’ s  d u t i e s . ’ ( 5 2 )  
T h e r e  i s  h o  s i n g l e  a u t h o r i t y  w h i c h  e n u m e r a t e s  t h e  a b o v e
r e q u i s i t e s  a s  n e c e s s a r y  f o r  t h e  a t t a i n m e n t ,  o f  t h e ,  s t a t u s  a s
o r a s a ,  b u t  i t  i s  s u b m i t t e d  t h a t  t h e  a u t h o r i t i e s  a s  a  w h o l e
e s t a b l i s h  t h e  n e c e s s i t y  f o r  t h e  f u l f i l m e n t  o f  e a c h  o f  t h e
c o n d i t i o n s ,  w i t h  t h e  p o s s i b l e  e x c e p t i o n  o f  ( y ) ,  ( 5 3 ) .
I t  i s  c l e a r  t h a t  a n  i l l e g i t i m a t e  c h i l d  c a n n o t  b e  t h e  o r a s a  
( 5 4 ) .  T h e  p r i v i l e g e d  p o s i t i o n  o f  t h e  o r a s a  i s  b a s e d  o n  t h e .  
t h e o r y  t h a t  h e  o r  s h e  s h a l l  u n d e r t a k e  c e r t a i n  f a m i l y  r e s p o n s i ­
b i l i t i e s  o n  t h e  d e a t h  o f .  t h e  f a t h e r  o r  m o t h e r ,  c o u p l e d  w i t h  t h e  
f a c t  t h a t  t h e  p a r e n t s  o b t a i n e d  t h e  c h i l d  b y  t h e i r  e a r n e s t  
p r a y e r s  a t  t h e  c o m m en c em e n t  o f  t h e i r  w e d d e d  l i f e ,  a n d  a c q u i r e d  
t h e i r  p r o p e r t y  w i t h  h i s  o r  h e r  a s s i s t a n c e  ( 5 5 ) .
T he  o f r a s a  m u s t  b e  n a t u r a l  b o r n :  t h e  s t a t u s  o f  o r a s a  c a n n o t
b e  a c q u i r e d  b y  a n  a d o p t e d  c h i l d  ( 5 6 ) .  A l t h o u g h  t h e  r i g h t s  o f .  
a  k i t t i m a  a d o p t e d  c h i l d  w e r e  a t  f i r s t  h e l d  t o  b e  o f  a n  i n f e r i o r
n a t u r e ,  f o r  .many y e a r s  j u d i c i a l  d e c i s i o n s  . h a v e  r e c o g n i z e d  t h e
( 5 2 )  K i r k w o b d ~ a l i d s _ M a  T h e l n  v . M g . S i h , ( 1 9 2 4 ) 2  R a n . 6 9 5  ( F . C . )
( 5 3 )  Q. H . r M oo t  ham ,  B u r m e s  e v B'u d d h i  s  t  h a w , 9 5 .  ’
( 5 4 )  S e e - t h e  r e m a r k s  o f  May Dung, ' J . , "  i n  Ma H l a  U v .  M g.Shwe Y i n ,’; 0 . 9 2 3 )  1 R a n . 3 7 or " ' ‘ •
a n d  o f  P a g e ,  O . J . ,  InK M g . T l i e l n  M aung v .  Ma Kywe,  ( 1 9 3 5 )
1 3 " R a n *412 ( F . B • >*
( 5 5 )  V i l a s a  D h a m m a t h a t ,  q u o t e d  I n  K i r k w o o d  [.v.: Mg,. S i n , ( 1 9 2 4 ) ,
2 Ra n . 6 9 3" T ? . 5 * )
( 5 6 )  M g .P o  An v .  Ma Dwe, ( 1 9 2 6 )  4, R a n . 1 8 4  ( P . B . ) .
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r i g h t  o f  t h e  k i t t i m a  c h i l d  t o  s h a r e  e q u a l l y  w i t h  t h e  n a t u r a l  
b o r n  c h i l d  a n d  a  F u l l  B e n c h  o f  t h e  R a n g o o n  H i g h  C o u r t  ( 5 7 )  
d e c l a r e d  t h a t  t h e  s p e c i a l  r i g h t  o f  o r a s a  w a s  a n  e x c e p t i o n  t o  
t h i s  g e n e r a l  r u l e  o f  e q u a l  p a r t i t i o n  a m o n g s t  c h i l d r e n  a n d  t h a t  
i t  s h o u l d  n o t  b e  e x t e n d e d  t o  g i v e  t o  a  k i t t i m a  c h i l d  t h e  r i g h t s  
an o r a s a  c h i l d  ( 5 8 ) *
A m i n o r  c h i l d  c a n n o t  b e  t h e  o r a s a  ( 5 9 ) ;  a n d  i t  i s  c l e a r
t h a t  m a j o r i t y  m u s t  h a v e  b e e n  a t t a i n e d ,  i n  t h e  c a s e  o f  a  s o n ,
p r i o r  t o  t h e  d e a t h  o f  h i s  f a t h e r ,  o r  i n  t h e  c a s e  o f  a  d a u g h t e r  
p r i o r  t o  t h a t  o f  h e r  m o t h e r  ( 6 0 )  * W h e t h e r  i t  i s  n e c e s s a r y  
t h a t  m a j o r i t y  s h o u l d  b e  a t t a i n e d  d u r i n g  t h e  l i f e - t i m e  o f  b o t h  
t h e  p a r e n t s  i s  d o u b t f u l ,  t h e  a u t h o r i t i e s  b e i n g  a t  v a r i a n c e  ( 6 1 ) *  
Aye Y i n  v ,  Ma Mi Mi ( 6 2 ) ,  t h e  C o u r t  w a s  o f  o p i n i o n ,  
p u r p o r t i n g  t o  r e l y  o n  K i r k w o o d * s  c a s e  ( 6 5 )  t h a t  m a j o r i t y  m u s t  b e  
a t t a i n e d  d u r i n g  t h e  l i f e t i m e  o f  b o t h  p a r e n t s ,  b u t  K i r k w o o d *  s  
c a s e  d o e s  n o t  s e e m  t o  s u p p o r t  t h i s  v i e w ,  w h i c h  w a s  s u b s e q u e n t l y  
e x p r e s s l y  d i s s e n t e d  f r o m  b y  O t t e r ,  J . ,  i n  Mg . K y i n  v .  Ma Kya
G a i n g  ( 6 4 )  * ............ . .
( 5 7 )  M g .P o  Ah v • Ma Dwe, ( 1 9 2 6 ) 4  R a h *184- ( F * B . )
( 5 8 )  F o l l o w e d  i n ' M g > ? S e i h J v>UT h a  Byaw . ( 1 9 5 9 )  R g n . : f e E * 3 ‘f i ( F . B O  .
( 5 9 )  T u n  M y a i n g  v  « Bq,; ^ u n ,  ( 1 9  04 J 2 : L . B . R * 2 9 2 ;
K i r l S o b d C a )  Ma T h e  i n  v .  M g . S i n ,  ( 1 9 2 4 )  2 R a n . 6 9 3 ( P #C *■)
( 6 0 )  TFTdT ’ ' ' '
( 6 1 )  S e e  Q .H vM ootham j  ' B u r m e s e  - B u d d h i s t  L aw ,  ' 9 6 .
( 6 2 )  ( 1 9 2 9 )  7 R a n . 5 6 9 .
( 6 5 )  ( 1 9 2 4 )  2 R a h . 6 9 3 * ( B . C . )
( 6 4 )  ( 1 9 5 0 )  8  R a n . 396  * \
P r o v i d e d  t h a t  t h e  e l d e s t  e h i l d  h a s  a t t a i n e d  m a j o r i t y ,  i t  
i s  i m m a t e r i a l  w h e t h e r  t h e  e h i l d  i s  a  s o n  o r  a  d a u g h t e r ;  e i t h e r  
m ay  b e  t h e  o r a s a . D o u b t s  o n  , t h e  s u b j e c t  w e r e  s e t  a t  r e s t  b y  
t h e  d e c i s i o n  i n  JKLrkwood*s  e a s e  ( 6 5 ) ,  t h e  l e a d i n g  c a s e  o n  t h e  
s u b j e c t  o f  o r a s a  c h i l d r e n .
I f  t h e  f i r s t  b o r n  c h i l d  d i e s  i n  i n f a n c y ,  t h e  r i g h t  t o  
a c q u i r e  o r a s a  s t a t u s  p a s s e s  t o  t h e  n e x t  c h i l d *  T h i s  w a s  s o  
h e l d  i n  Ma Aye Y i n  v .  Ma Mi. Mi ( 6 6 ) ,  w h e r e  t h e  C o u r t  d e c i d e d  
t h a t  t h e  f i r s t  b o r n  c h i l d ,  a  d a u g h t e r ,  h a v i n g  d i e d  d u r i n g  
m i n o r i t y ,  t h e  n e s t  c h i l d ,  a  s o n ,  w a s  c a p a b l e  o f  a c q u i r i n g ,  a n d  
h a d  i n  t h a t  c a s e  i n  f a c t  a c q u i r e d ,  t h e  s t a t u s  o f  o r a s a* A 
s i m i l a r  c o n c l u s i o n  w a s  a r r i v e d  a t  b y  O t t e r ,  J . ,  i n  t h e  s u b s e q u e n t  
c a s e  o f  M g . K y i n  v .  Ma Kya G a i n g  ( 6 7 ) ,  w h e r e  h© h e l d  t h a t  t h e  
d e a t h  d u r i n g  i n f a n c y  o f  t h e  f i r s t  b o r n ,  a  d a u g h t e r ,  w a s  no  
o b s t a c l e  t o  t h e  s t a t u s  o f  o r a s a  b e i n g  a c q u i r e d  b y  t h e  n e x t  c h i l d ,  
a  s o n .
M ootham  s a y s  t h a t  t h e s e  d e c i s i o n s  g o  f u r t h e r  t h a n  a n y  
e a r l i e r  a u t h o r i t y  i n  h o l d i n g  t h a t ,  u p o n  t h e  d e a t h  d u r i n g  m i n o r i t y  
o f  t h e  f i r s t  b o r n  c h i l d ,  t h e  r i g h t  t o  a c q u i r e  t h e  s t a t u s  o f  
o r a s a  p a s s e s  t o  t h e  n e x t  c h i l d  i r r e s p e c t i v e  o f  w h e t h e r  t h a t  
c h i l d  w a s  o f  t h e  sam e  s e x  a s  t h e  f i r s t  b o r n ,  a n d  t h e  v i e w  
e x p r e s s e d  i n  t h e  j u d g e m e n t s  w o u l d  c e r t a i n l y  a p p e a r  t o  b e  o p p o s e d  
t o  t h e  t e x t s  ( 6 8 ) ,  ,
W (1 924y~2* R ar i .6 9 3 T ( P . o 'T T "  : • '
( 6 6 )  ( 1 9 2 9 )  7  Ran-. 5 6 9 ,
( 6 7 )  ( 1 9 3 0 )  8  R a n . 3 9 6 .
( 6 8 )  B u r m e s e  B u d d h i s t  Law, 97*
I t  I s  t r u e  t h a t  i n  t h e  l e a d i n g  c a s e  o f  K i r k w o o d  a l i a s
• '■ 7  Sin /  ~ . '7 '" “
Ma T h e i n  v .  Maung Se jya  ( 6 9 )  t h e  J u d i c i a l  C o m m i t t e e  s a i d :
n S u p p o s i n g  t h e r e  i s  a  d a u g h t e r  i n t e r v e n i n g  b e t w e e n  t h e
tw o  s o n s ,  v i s :*  t h e  f i r s t  b o r n  a n d  t h e  n e x t  b o r n  s o n ,  s h e  c o u l d
n o t  p o s s i b l y  b e  t h e  o r a s a  c h i l d 7
Thete Ca:s*; :
B u t  i n  K i r k w o o d  a l i a s  Ma s S i | ( 7 0 ) ,  Heal-d J * ,  s a i d ,
MI  t h i n k  f r o m - m y  e x p e r i e n c e  o f  c a s e s  u n d e r  B u r m e s e  B u d d h i s t
Law f o r  m o r e . ’t h a n  2 0  y e a r s ,  t h a t  t h e r e  c a n  b e  n o  d o u b t  t h a t
c h i l d r e n  who d o  n o t  g r o w  u p  a r e  a l w a y s  d i s r e g a r d e d  a n d  t h a t  t h e
e l d e s t  c h i l d  who r e a c h e s  a n  a g e ' a t  w h i c h  h e  o r  s h e  w o u l d  b e  a b l e
t o  t a k e  t h e  p l a c e  o f  t h e  f a t h e r  o r  m o t h e r  i n  c a s e  o f  d e a t h  w o u l d
a l w a y s  b e  r e g a r d e d  a s  a u r a t h a . u
V  *  ^ rii'ii. r~ff mt t .  ■■ t_ . • ' t .  _ . . . . . . . .  . . . .
The d i c t u m  r e c e i v e d  no  a d v e r s e  com m ent  w h e n  t h e  c a s e  w as  
c o n s i d e r e d  o n  a p p e a l  b y  t h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l .
I t  w a s  a p p r o v e d  i n  Ma Ay e . Y i n  v*  Ma Mi Mi  ( 7 1 ) .  I n  a l l  e a r l i e r  
c a s e s 1I t  h a d  b e e n  h e l d  t h a t ,  i f  t h e  f i r s t  b o r n  c h i l d  d i e d  i n  
i n f a n c y ,  t h e  o r a s a  s t a t u s  c o u l d  o n l y  b e  a c q u i r e d  by a  l a t e r  
c h i l d  o f  t h e  sam e  s e x ,  b u t  i n  n o n e  o f  t h e s e  c a s e s  d o e s  i t  a p p e a r ,  
t h a t  t h e  c l a i m  o f  a n  i n t e r v e n i n g  c h i l d  o f  t h e  o p p o s i t e  s e x  t o
t h e  f i r s t ,  b o r n , s p e c i f i c a l l y . c o m ©  up  f o r  c o n s i d e r a t i o n .  ( 7 2 )
1(69) ; t i 9 i i T  2 R a n ^ 6 9 3 ^ 7 0 ;  )T  ~  1 1 ^
( y u )  i d  I ’d  a t  7 4 6  * ~(yi V . f TQPQY' 7 • RoM "669 " : ‘
(72) See T u n  M y S l ^  v / Ba Tun, (3.904) 2 L.B.R.292;
Ma H t i ln  ’.G a ing  v .  Ma Th a  L i ,  (19X 1)  4  B . L . T . 7 4 ;
. , BTBiT v T l i " % n ,  (lOTST ' T E .b . r . 77; ’
-. NgaTu D a w V T ¥ i : ,M o  Yi, (1915) 2 TJ.B.R.66.
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I n  Ma B l n Thu v .  M g,Hla  Bun ( 7 3 ) ,  i t  was h e l d  t h a t ,  I f  
t h e  e l d e s t  c h i l d  i s  a s o n  and  a l l  t h e  o t h e r  c h i l d r e n  a r e  
d a u g h t e r s ,  t h e  s t a t u s  o f  o r a s a  c a n ,  i n  t h e  c i r c u m s t a n c e s ,  be  
a c q u i r e d  b y  t h e  n e x t  c h i l d ,  t h e  e l d e s t  d a u g h t e r .
VannanS c l e a r l y  s a y s ,  ( 7 4 ) ,
11 The c h i l d  who a s s i s t s  t h e  p a r e n t s  i n  t h e i r  b u s i n e s s ,  
d i s c h a r g e s  t h e i r  d e b t s ,  an d  p e r f o r m s  w i t h  s e a l  h i s  o r  h e r  f i l i a l  
d u t i e s  s h a l l  g e t  a l a r g e r  s h a r e  o f  t h e  i n h e r i t a n c e ,  a l t h o u g h  
he  o r  sh e  may b e  one o f  t h e  y o u n g e r  c h i l d r e n . 11
I n  Maung P a i k  v .  Mg. Tha Shun ( 7 5 ) i t  was h e l d  t h a t  
c h i l d r e n  who do n o t  grow up a r e  d i s r e g a r d e d  an d  t h e  e l d e s t  
c h i l d  who r e a c h e s  a n  age a t  w h ic h  he  o r  she  w ou ld  be  a b l e  t o  
t a k e  t h e  p l a c e  o f  t h e  f a t h e r  o r  m o t h e r  i n  c a s e  o f  d e a t h  w o u ld  
be r e g a r d e d  a s  o r a s a . I t  i s  t h e  e l d e s t  s u r v i v i n g  s o n  ( o r  
d a u g h t e r )  t h a t  i s  t o  be r e g a r d e d  a s  o r a s a .
I t  i s  s u b m i t t e d  t h a t  i n  t h e s e  c i r c u m s t a n c e s  t h e  la w  m us t  
a t  p r e s e n t  be  t a k e n  t o  be  t h a t  ex p o u n d ed  i n  Ma Aye Yi n 1s c a s e  
and  r e g a r d e d  a s  d e f i n i t e l y  s e t t l e d .
I n  t h e  e a r l y  c a s e  o f  Ma Mya Thu v .  Mg.Fo T h i n  ( 7 6 ) ,
B i r k s ,  J* ,  e n u n c i a t e d  t h e  p r i n c i p l e  t h a t  f o r  a  c h i l d  t o  a t t a i n  
t h e  s t a t u s  o f  o r a s a  c h i l d  he  o r  she  m u s t  b e  c o m p e te n t  t o  d i s ­
c h a r g e  t h e  d u t i e s ,  i f  a . s o n ,  o f  t h e  f a t h e r  a n d ,  i f  a d a u g h t e r ,  
o f  t h e  m o t h e r ,  and  i n  M r k w o o a  ? s . . c a s e .. (77)  i t  i s  c l e a r  t h a t
_ _  . . _ .-      -^■— .... - .   m lijllij l U l l>‘ i LMH !■ "*■<' ■^~i< I I i J I 9 i '■ llif lIf H W I W ' I I* I M —'-f
(73) ■ a;ii i f  .7:3“ .
(74) D i g e s t ,  I ,  s e c .62.
(75) (1940) Ran. Irefi.28.
(76) (1899) ? . J.585.
(77) (1924) 2 R a n . 693 (P.O.),
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t h e  P r i v y  C o u n c i l  r e g a r d e d  c o m p e t e n c y  a s  e s s e n t i a l  t o  t h e  
a t t a i n m e n t  o f  t h e  s t a t u s .
I n  t h e  l e a d i n g  c a s e  o f  K i r k w o o d , . a l i a s  Ma_ T h e i n  v .  Maung 
S i n  ( 7 8 )  t h e  J u d i c i a l  C o m m i t t e e  s a i d : -
f,T h e  s t a t u s  d o e s  n o t  d e p e n d . o n  t h e  d e c e a s e  o f  t h e  f a t h e r ,  
w h e r e  t h e  c h i l d  i s  a  s o n ;  o r  . o f  t h e  m o t h e r ,  w h e r e  i t  i s  a  
d a u g h t e r ;  i t  c o m e s  i n t o  e x i s t e n c e  o n  t h e  f u l f i l m e n t  o f  t h r e e  
c o n d i t i o n s ,  v i z .  ( i )  t h a t  h e  o r  s h e  i s  t h e  f i r s t  b o r n  c h i l d ;
( 1 1 )  t h a t  I t  a t t a i n s  m a j o r i t y ;  a n d  ( i l l )  h e l p s  t h e  f a m i l y  
e i t h e r  i n  t h e  a c q u i s i t i o n  o f  t h e  f a m i l y  p r o p e r t y  a n d  t h e  
d i s c h a r g e  o f  t h e  f a t h e r ' s  d u t i e s ,  o r  i f  a  d a u g h t e r ,  h e l p s  t h e  
m o t h e r  i n  t h e  c a r e  o f  t h e  p r o p e r t y  a n d  t h e  c o n t r o l  a n d  m a n a g e ­
m e n t  o f  t h e  h o u s e h o l d ,  w h i& h  l i e  p a r t i c u l a r l y  w i t h i n  t h e  
moth© r 1 s  d u t  l e  s  • 11
I f  t h i s  w a s  i n t e n d e d  a s  $  s t a t e m e n t  o f  t h e  l a w  a s  i t  i s  
a t  t h e  p r e s e n t  d a y ,  i t  i s  c l e a r  t h a t  m e r e  c o m p e t e n c y  t o  u n d e r t a k e  
t h e  d u t i e s  o f  t h e  p a r t i c u l a r  p a r e n t  w o u l d  n o t  b e  e n o u g h ;  t h e r e  
s h o u l d  b e  a c t u a l  a s s i s t a n c e  I n  t h e  d i s c h a r g e  o f  t h e  p a r e n t s '  
d u t i e s .  f h e  p a s s a g e  q u o t e d  a b o v e ,  h o w e v e r ,  I s  p a r t  o f  a  l o n g e r  
p a s s a g e  w h i c h  c o m m e n c e s  a s  a  c o m m e n t a r y  o n  S . 33  o f  t h e  K y e t y o  
e x p l a i n i n g  w h y ,  u p o n  t h e  d e a t h  o f  h e r  m o t h e r ,  t h e  e l d e s t  b o r n  
d a u g h t e r  b e c o m e s  e n t i t l e d  t o  a  o n e - f o u r t h  s h a r e ;  a n d  i t  I s
( 7 8 )  ( 1 9 2 4 )  2  R a n .  693  ( P . O . )  a t  7 8 6 .
p o s s i b l e ,  t h e r e f o r e ,  t h a t  t h e  t h r e e  r e q u i s i t . e s  r e f e r r e d  t o  b y  
t h e i r  L o r d s h i p s  w e r e  m e r e l y  i n t e n d e d  a s  a  su m m a ry  o f  t h e  
p r o v i s i o n s  o f  t h e  K y e t y o *  T h i s  w a s  t h e  v i e w  t a k e n  b y  a  B e n c h  
o f  t h e  H i g h  C o u r t  i n  t h e  s u b s e q u e n t  c a s e  o f  Ma Aye Y i n  v*
Ma Mi Mi ( 7 9 ) ,  w h e r e  t h e  C o u r t  s t a t e d  t h a t  t!T h e  r e m a r k s  o n  t h e  
p o i n t  a r e  a  s u m m a r y  o f  t h e  r e s u l t  o f  e x t r a c t s  f r o m  t h e  
D h a m m a t h a t s  a n d  c a n n o t  i n  o u r  o p i n i o n  b e  i n t e r p r e t e d  a s  
i n t e n d e d  t o  l a y  do w n  a n y  d e f i n i t e  l a w  o n  f e h i s  p o i n t  . n
T h e  r e a l  q u e s t i o n  i s  w h e t h e r  t h e  p a s s a g e  q u o t e d  f r o m  
K i r k w o o d 1s  c a s e  ( 8 0 )  w a s  o b i t e r  o r  n o t ,  a n d  a l t h o u g h ,  i n  e f f e c t  
t h e  C o u r t  i n  Ma Aye Y i n f s  c a s e  ( 8 1 )  h e l d  t h a t  i t  w a s ,  t h e  p o i n t  
d o e s  n o t  a p p e a r  t o  h a v e  b e e n  f u l l y  c o n s i d e r e d .  I t  w a s  i n d e e d  
o n  t h i s  a c c o u n t  t h a t  a  B e n c h  o f  f i v e  J u d g e s  h e a r d  t h e  a p p e a l  i n  
Daw B v* Maung Aung T h e l n  ( 8 2 ) •  I t  w a s  p o i n t e d  o u t  i n  t h i s  
c a s e  t h a t  i n  t h e  d e c i s i o n  o f  t h e i r  L o r d s h i p s  o f  t h e  P r i v y  
C o u n c i l  i n  K i r k w o o d  a l i a s  Ma T he  i n  v .  Maung S i n  ( 8 3 ) ,  t h e  
p a s s a g e  q u o t e d  f r o m  t h e  K y e t y o  D h a m m a t h a t s  i s  a  q u o t a t i o n  o n l y  
a n d  d o e s  n o t  e m b o d y  t h e  d e c i s i o n  o f  t h e i r  L o r d s h i p s .  T h e i r  
L o r d s h i p s  w e r e  t h e r e  d e a l i n g  w i t h  t h e  d e f i n i t i o n  o f  t h e  t e r m  
no r a s a  d a u g h t e r 11 f o r  t h e  p u r p o s e  o f  d e c i d i n g  w h e t h e r  t h e r e
c o u l d  b e  a n  o r a s a  s o n  i n  t h e  f a m i l y  a s  w e l l  a s  a n  o r a s a  d a u g h t e r
( 7 9 )  ( 1 9 2 9 )  7 R a n . 5 6 9 .
( 8 0 )  ( 1 9 2 4 )  2  H an ;693 lP .& ) .
( 8 1 )  ( 1 9 2 9 )  7 R a n . 5 6 9 .  /
IBS) ( 1 9 4 1 )  R g n . L ^ R . 6 6 5  ( P . B . )  
( 8 3 )  ( 1 9 2 4 )  2 R a n .6 9 3 lP . t J .
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T h e  t h i r d  q u a l i f i c a t i o n  o f  t h e  o r a s a  s o n  o r  d a u g h t e r  q u o t e d  
t h e r e  f r o m  t h e  K y e t y o  w a s  t h a t  h e  o r  s h e ,  i f  a  s o n ,  h e l p e d  i n  
t h e  a c q u i s i t i o n  o f  t h e  f a m i l y  p r o p e r t y  a n d  t h e  d i s c h a r g e  o f  t h e  
f a t h e r ’ s  r e s p o n s i b i l i t i e s ;  o r , ,  i f  a  d a u g h t e r ,  h e l p e d  t h e  
m o t h e r  i n  t h e  c a r e  o f  t h e  p r o p e r t y  a n d  t h e  c o n t r o l  a n d  m a n a g e ­
m e n t  o f  t h e  h o u s e h o l d *  I t  w a s  n o t  t h a t  t h e i r  L o r d s h i p s  d i d  
n o t  l a y  d o w n  a  r u l e  w h i c h  t h e y  i n t e n d e d  s h o u l d  b e  r i g i d l y  
f o l l o w e d ,  b u t  i t  w a s  t h a t  t h e  r u l e  l a i d  d o w n  b y  t h e i r  L o r d s h i p s  
w a s  t h a t  I t  i s  o n l y  n e c e s s a r y  f o r  t h e  e l d e s t  c h i l d  t o  b e  c o m p e t e n t  
t o  u n d e r t a k e  t h e  r e s p o n s i b i l i t i e s  o f  t h e  d e c e a s e d  p a r e n t  a n d  n o t  
t h a t  i t  i s  n e c e s s a r y  f o r  h i m  t o  h e l p  i n  t h e  a c q u i s i t i o n  o f  t h e  
f a m i l y  p r o p e r t y *  I n  t h i s  c a s e ,  t h e  o r a s a  s o n  w a s  a  d u l l  b o y  
a t  s c h o o l ,  a n d  o n  l e a v i n g  s c h o o l  h e  w a s  ’ t r i e d  o u t *  b y  h i s  
m o t h e r  a s  a  s a l e s m a n  o f  s l i p p e r s  i n  t h e  f a m i l y  b u s i n e s s  
c o n d u c t e d  b y  h e r .  A l t h o u g h  h e  w a s  n o t  a  s u c c e s s ,  h e  w a s  n o t  
e n t i r e l y . c a s t  a s i d e .  He d i d  a s s i s t ,  a l t h o u g h  h i s  a s s i s t a n c e  
m ay h a v e  b e e n  o f  t e m p o r a r y  n a t u r e  a n d  o f  l i t t l e  v a l u e .  T h e r e  
w a s  n o  e v i d e n c e  a t  a l l .  t h a t  h e  r e f u s e d  t o  a s s i s t  w h e n  c a l l e d  
u p o n  t o  d o  so *  T h e  l e a r n e d  t r i a l  a n d  a p p e l l a t e  j u d g e s  f o u n d
t h a t  h e  w a s  c o m p e t e n t  t o  a s s u m e  t h e  r e s p o n s i b i l i t i e s  o f  h i s
f a t h e r .  I t  w a s  h e l d  t h a t  c o m p e t e n c e  t o  u n d e r t a k e  t h e
r e s p o n s i b i l i t i e s  o f  t h e  d e c e a s e d  p a r e n t  i s  o n e  o f  t h e  t e s t s
o f  a t t a i n m e n t  o f . d r a s a  s t a t u s .  When t h e  q u e s t i o n  i s  w h a t  
a m o u n t  o f  h e l p  m u s t  b e  g i v e n ,  o n e  m u s t  s e e  w h a t  a m o u n t  o f  h e l p
was asked fo r  or might reasonably be required in  a p articu lar  
ca se . I f  a son i s  ready and w illin g  to .h e lp  in  the a cq u is itio n  
of fam ily property though not required to  do so, or i f ,h e  
complies w ith requests to  do so w ith in  the l im its  of h is  a b il i t y  
and in  good fa ith ,  he has shown the degree of competence 
required (8 4 ), *
Another r eq u is ite  la id  down In some of the Dhammathats Is  
that of ’l iv in g  to g eth er’ . Sections 36 and 37, and 40 and 41 
of the D igest contain  p rovisions regarding claim s to  p a r tit io n  
by sons and daughters l iv in g  apart from the fam ily on the death 
of the fa th er  and mother resp ectiv e ly ; of these th e "Dhammathat- 
Kyaw In sec tio n s  3 7 .and 40 re fers  exp ressly  to  the e ld est ch ild , 
the complete extx*act being given  in  sec tio n  36. According to  
th is  ex tra ct, the orasa i s  permitted to  ^retain h is  or her 
th in th i, but g e ts  nothing more; moreover the sta tu s o f orasa 
i s  accorded b o a  younger unmarried ch ild  liv in g  under the 
parental roof (85) . This rule i s  traceable to  an old usage 
whereby ch ildren , on marriage, set up separate houses and 
taking away a portion  of the fam ily goods, "entered in to  new 
p artn ersh ip ’with eonsrts taken from other fa m ilie s  (8 6 ) .”
As in  regard to  other r ig h ts  separate residence Is  not now-a-days,
(84) Daw E v . Maung Aung The in , "(1941) Ran.feE.665 "(P.B.),
(85) D igest, I , 64.. . : .
(86) per Jardine, J .C ., Maung 3?o hat v* Mi Folbe, (1883) S .J.212  
at page 213; see a lso  ex tract- from^Malne^s, "Early law 
and Customs" on page 214.
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gen era lly  speaking, regarded as a d is a b i l i t y .  In Kyi Hlaing 
v . Ma Htu (87), a judgment, la rg e ly  based on the te x ts  given  
in  sec tio n s  36 and 37 of the D igest, d ism issing an orasa son’s 
su it  against h is  mother fo r  a quarter share on the ground that 
he was liv in g  separately  from h is  mother, was set aside by 
Hart n o il , J* :
In the case of Ma Hla U v . Maung Shwe Yin (88), i t  was
'  r" T *  *1||||I  I >1
held that an orasa daughter i s  not d is e n t it le d  to  her quarter 
by reason only of her liv in g  separately  from her fa th er  and 
her fa ilu r e  to  assume the d uties of the deceased mother in  the 
fam ily . May Ourig, J . ,  further said  (89),
"Conjoint residence i s  a lso  demanded by some Dhammathats: 
vide those set forth  in  section s 36, 37, 40 and 41 of the D igest, 
V olum e!. I t  i s  n o ticeab le , however, that the Manukye does 
not appear in  any of these se c t io n s . Ho doubt, in  i t s  or ig in , 
the ru les regarding the orasa’s one-fourth depended to  some 
extent on h is  or her residence with the fam ily and performance 
of the .du ties o f the deceased-parent, but th is  req u is ite  seems 
to  have been dropped in  most of the la t e s t  Dhammathats* At 
any ra te , the modern disregard of separate residence as a 
787) (1914) 8 L .B .R .189. ~
( 8 8 )  ( 1 9 2 3 )  1 R a n . 3 7 0 .  F o l l o w e d  i n  Ma Aye Y i n  v .  Ma Ml M i , ( 1 9 2 9 )  : 
7 R a n . 569.,* Daw E : v .  M g .A u n g ■ T h e I n , ( T W I 7 ,  R & n . h ^ ' . g £ 5 ( F . B . ) .  j
(89) (1923)' 1 Ran.370 at 371.
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d isq u a lif ic a t io n  fo r  inheritance in  the case of blood r e la t iv e s ,  
i s  in  ray opinion, a circumstance which ap p lies to  the claim of 
the orasa no le s s  than to  those o f the ch ildren  on the death o f  
both p a ren ts .tT ■
5. V esting of the orasa ch ild *s share»
The sp ec ia l share o f the orasa ch ild  v e s ts , i f  at a l l ,  in
the case of a son, on the death of the fa th er , and in  the case
of a daughter, on the death of the mother (90) •
The sta tu s of orasa i s  acquired as soon as the ch ild  has
f u l f i l l e d  the requirements sp ec ified  in  the preceeding section ;
but a vested  in te r e s t  in  the property o f h is  or her parfcnts i s
only obtained by the orasa ch ild  upon the death of the fa th er
or mother as the case may be (9 1 ).
onceWhere the share has sdH become vested , the orasa ch ild  
■ cannot be deprived of h is  in te r e st  by the death of the surviving  
parent before he has sought to  ehforce h is  claim , and i f  he d ies  
before claim ing h is  share, i t  passes to  h is  h e ir s  or le g a l  
rep resen ta tives (9 2 ),
(90) V.T.Arunachellam Chatty v , Mg»San Ngwe, (1924) 2 Ran,168;
Ma EMya v . U Pe Lay 7 11925).' 3 RanT28t"
Ba fcyu v , Mg,Sfawel£ya, (1928) 6 Ran,318.
(91) The statement in  Mg ,7£yin v , Ma. Kya G-aing, (1930) 8 Ran,396, 
that the in te r e s t  "of the' orasa' cniTcTbecome s vested'upon  
the attainment of th at status would appear to  be in ­
accurate; see Q.H.Mootham,Burmese Buddhist haw, ,100.
(92) V.T.Arunachellam Chetty v , H^.San WgweVlI^ M ')^  Ran.168;
Ma Kytfjtf v . Mg»Shwe Kya, (1928) 6 Ran•318.
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Whore* however* the orasa d ies before h i s ,or her share 
has become vested , the ch ildren  of such orasa do not acquire 
the in te r e s t  o f  .the la t t e r ,  but an independent right to  a share 
in  the e s ta te  of the grandparent (93) ,
The orasa ch ild  has a period o f twelve years from the date 
upon which h is  share became vested  w ith in  which to  assert h is  
claim (9 4 ). Where the claim is  in  respect of a share in  
immoveable property, the orasa c h ild !s in te r e s t  becomes ex­
tinguished  by v ir tu e  of the provisions o f S .28 of the L im itation  
Act at the exp iration  of that pexdod (95)*
The orasa ch ild  i s  e n t it le d  to  mesne p r o f it s  on th e . share
to  which he may be e n t it le d  from the date on which he obtained
a vested  in te r e s t  th erein  (96)*
I f  a ch ild  having once acquired the sta tu s of orasa, d ie s , 
hbeother ch ild  can a tta in  the p o s itio n  o f orasa*(9 7 ). I f  the 
e ld e st  competent ch ild  d ies  before having atta ined  the sta tus  
^ 0 Qrasa~ship w il l  pass to  the next ch ild  who 
s a t i s f i e s  the co n d itio n s-se t out above governing the a cq u is itio n  j
(93) TJ Seln v* Ma ‘Bok, (19,33) 11 Ran*158;
P p  S e i ' n  v *  P.o. M'i'n,  (1905) 5 L,B*R*45;
and see* Ma Hnin Yi v* Mg * Thi  n, (1940) Ran*32,
See a lso  under t^)’u t-o f-tim e 'grandchildren* supra*)
(94) Tun Tha ^ v* Ma T hit, (1916) 9 L.B.R.56 (P-.CJ; 
lfc~Eyu~vT MgVshwe' ICya, (1928) 6 Ranv3I8;
See™'also una'er~-Adml n ?stration , infra*
(95) Mg*Kyaw Za v* U Be B i, (1927) 5 Ran*125*
(96) Mg^Pah'^n' v .  Mg*T u n  Tha, (1921) 11 L,B*R,292;
Mg,?o San y * Mg'*P~Thet, (1925) 3 Ran,438*
(97) Tun Myalng v * Ba Tun, ( l9 04) 2 L*B.R*292.
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of orasa sta tu s (9 8 ).
Special d i f f i c u l t i e s  in  se le c tin g  the orasa arise
(1) when a man has more than one w ife, and ch ildren  by a l l  of
them, and (2) when e ith e r  husband , or w ife has married more than
once in  succession , and has more than one fam ily .
The p r in c ip le , deduced in  Maung Sin v.j^Ma Theln (99) that
there cannot be more than one orasa in 'a  fam ily  comprising a
husband and h is  several •superior1 wives,, i s  not borne, out by
the Dhammathats. While in  theory, the s o lid a r ity  of the fam ily
i s  maintained and provisions such as th a t, 11 i f  a man has several
wives but only a son by one of them, the son sh a ll be deemed
u
offsprin g  o f a l l  of them (1 0 0 ),rem iniscent o f the ru les of the 
Hindu Dharmasastras (101) are extant in  the Dhammathats, the 
r e a l i t ie s  o f a polygamous household are not overlooked; one of 
the several wives and her ch ildren  may not lay  a claim in  
another w ife !s pay in  arid in h erited  property (102); and on the 
fa th e r !s death the r ig h ts , primary and secondary, of the orasa 
son may be shared, between the f ir s t-b o r n  son of the f i r s t  w ife 
and another son, who may be born of any w ife . The d is t in c t io n  
which in  [Theln Mg. v . Ma Kywe (103), Baguley, J . draws between 
the son who i s  e n t it le d  to  a p referen tia l share on the father^s
(98) See p ara .4 ( supra)". * "
(99) (1922) 11 L.B.R. 220. k '
(100) D igest, I ,  221.
(101) Manu, Chap.IX, 183. ■
(102) D igest, 1 ,-291; Manugye, X, 37, 38.
(103) (193|T) 13 Ran.412 .at 445^F,a.),
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death and the son who Is allowed to  take upon h im self the 
fa th e r !s o f f ic e  and feudal r ig h ts , i s  c le a r ly  ind icated  in  the 
Dhammathats which are c ite d  at sec tio n s  118 and 286 of the 
D igest, Volume 1*
The incorrect and incomplete rendering of the te x ts  in .th e  
o f f i c ia l  tran saction  has, however, led  two of the Learned Judges 
who d ealt w ith jThein Maungfs c a se ,to  draw conclusions not 
warrnated by the t e x t s .  Thus, Mya Bu, j .  was led  to  d istin g u ish  
between the provisions of sec tio n  38, Book X of Richardson’s 
Manugye and the extract from Manugye c ite d  in  sec tio n  118 of 
the D igest; and Ba U, J# was led  to  say that !lthe Dhamma i s  
the only Dhammathat which d e f in ite ly  la y s  down th at a son who 
i s  competent to  assume the d u ties o f h is  fa th er  sh a ll not. only  
be e n t it le d  to  succeed to  h is  fa th e r ’s o f f ic e  but sh a ll a lso  g e t, 
an orasa share out o f h is  parental e s ta te  ir resp e c tiv e  o f the 
fa c t whether he i s  by the f i r s t ,  second or th ir d  w ife*tf
The Manugye extract .cited at sec tio n  118 forms part o f the 
tex t g iven  in  extenso at sec tio n  286 o f the D igest; and the 
la t t e r  i s  but a variant o f the tex t at sec tio n  38 of Book X of 
Manugye* . U K Maung (104) poin ts i t  out that Richardson’s 
tex t i s  corrupt; the words,
d.o not, in  the context, .make, sense; the words, ^
^ cjft favoured by the D igest g ives coherence to  the te x t  as 
a whole* Moreover* the ru le as given in  the D igest i s
(104) Burmese Buddhist Law, 166*
co n sisten t w ith that of Amwebon; and as Amwebon c lo se ly
fo llow s Manugye in  i t s  provisions on in h eritan ce , consistency
with the former i s  cogent evidence of the p u rity  o f the te x t
in  the D igest* The relevant portions of the Manugye tex t
at sec tio n  286 may be rendered, th u s:-
”The law re la tin g  to  p a r tit io n  on the death of a husband,
whose wives l iv e  in  the same house and eat out o f the same d ish
i s  as fo llo w s:-  A man has wives taken f i r s t ,  second and th ird
in  order of time? i f  any of them has payin or property
in h erited  a fte r  marriage from her parents, l e t  her keep i t ;
kanwin property of each w ife a lso  sh a ll be retained  by her;
i f  a l l  th ese  wives have sops, l e t  the (e ld e s t)  son by the f i r s t
w ife be the tha-gyi ;  and le t  the son, who i s  known to  the
o f f i c ia l s  (be he born o f any w ife) assume the fa th e r ’s o f f ic e * ”
This makes i t  c lea r  that the ”Tha-gyi ” who takes a
p re fere n tia l share i s  not n ecessa r ily  the son who i s  known to
the o f f ic ia ls *  The Dhamma tex t makes the.m atter clearer; i t
provides that i f  the f i r s t  born son by the f i r s t  w ife i s  known
to  the o f f i c i a l s  and can bear the r e s p o n s ib il i t ie s  of o f f ic e ,
h is  claim to  h is  fa th e r ’s o f f ic e  i s  superior to  that of other
sons; only i f  he i s  incompetent, i s  another son to  assume the
fa th e r ’s o f f ic e ;  but in  any event, the f i r s t  born son of the
f i r s t  w ife ^ sh a ll get the fa th e r ’s personal property and take
\\ tlout of the e s ta te  h is  share as an orasa•
At the present day, when he.riditary o f f ic e s  and feudal 
r ig h ts  are e x t in c t , the d is t in c t io n , once drawn between the son 
who i s  e n t it le d  to  a p referen tia l share on the fa th e r ’s death 
and the son who succeeds him in  h is  o f f ic e ,  becomes in s ig n ifid a k t  
And in  a polygamous fam ily , as in  a monogamous fam ily, there  
cannot be more than one orasa under modern conditions (105).
The Dhammathats in s i s t  on the superior claim s of the ch ild  of ,
the f i r s t  marriage (106); and polygamy though s t i l l  le g a l at 
the present day i s  merely to lerated* Hence, the f ir s t-b o r n  
ch ild  by the f i r s t  w ife i s  the orasa in  the fam ily of a poly­
gamous fa th er , assuming of course, that the ch ild  a tta in s
majority*
While the Dhammathats declare that the f ir s t-b o r n  son of
the f i r s t  w ife sh a ll be e n t it le d  on the fa th e r ’s death to  the
orasa share, they do not s ta te  e x p l ic i t ly  the nature of. the 
e sta te  in  which such.share may be claim ed. I t  i s  c lea r  from 
the prov ision s of sectio n s 286 and 392 of the D igest, a s .a ls o  
sectio n s 232 and 233 of the Attasankhepa that the claim does., 
not extend to  the pay in  and in h erited  property of the other., 
whether the wives are l iv in g  in  the same house or separate*
And where the wives are l iv in g  separate from each other, i t  may 
a lso  be. deduced .from sec tio n  232 of the Attasankhepa and from
(105) XT E Maung, Burmese Buddhist Law, 168.
(106) Ib id , 168;
D igest, 1, 286*
sec tio n  392 of the D igest (the te x ts  In the la t t e r  purport to  
deal w ith the e s ta te  o f a polygamous Brahmin husband but as i s  
apparent from the Manugye, XII, 3 to 28, the p r in c ip les  are of  
universal ap p lica tion ) that what has been e x c lu s iv e ly  acquired 
with one w ife i s  that w ife ’s property v is - a - v is  the co-wives 
and th e ir  ch ildren , and in  that property the ch ild  by another 
wife can have no share, even i f  i t  i s  the orasa* The 
Dhammathats which recognise the right of t h e . f i r s t  born ch ild  
of the f i r s t  w ife to  claim  an orasa 'share s ta te  at the same time 
that each wife takes without any Interference by any other w ife  
or her ch ildren  these various c la se s  of property; i t  i s  
subm itted'that in  the face of such e x p lic it  d ire c tio n  the 
contention  that the orasa as representative of h is  deceased 
fa th er takes a share in  the excepted property cannot p rev a il.
I t  is  further submitted th at th is  contention  cannot even be put 
forward where the orasa i s  a daughter. Thus in  Maung Thein 
Maung v* Ma Kywe (107) a Pull Bench of the High Court’ (Mya Bu, J. 
d issen tin g ) has held - and i t  i s  r e sp e c tfu lly  submitted, 
co rrectly  - that where a Burmese Buddhist, having two wives and 
having ch ildren  by the f i r s t  and none by the second, liv ed  and 
worked w ith the second, the orasa son, born of the f ir s t '  w ife , 
i s  not e n t it le d  on h is  death to  claim a share in  the property 
jo in t ly  acquired; by the fa th er  and the* second wife*
(107) (1935) 13 Ran.4 1 2 6 J.
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There has been no adjudication so fa r  on the claim to
orasaship of a ch ild  by a second or other subsequent marriage of
a parent, who has been married more than once in  succession*
I t  i s  c lea r  from the recogn ition  o f the pubbaka eh ild*s right ■.
to  be an h e ir  in  the step -p aren tfs e s ta te  that Burmese
looks upon the pubbaka as a member o f the fam ily of i t s  parent 
and step-parent; a sen ior ch ild  of the fam ily  n ecessa r ily  
excludes the junior from the orasaship * Further, though no 
p o s it iv e  rule, denying a ch ild  o f a marriage subsequent to  the 
f i r s t  the sta tu s of the orasa appears in  the Dhammathats, i t  . 
may le g it im a te ly  be in ferred  from the te x ts  dealing with p a r t it io n 1
on the death-of the tw ice married parent (108) that the compilers
of the Dhammathats did not contemplate the p o s s ib i l i ty  of such a 
ch ild  being the orasa (109). An orasa, as appears from section s  
30 and 33 of the D igest, takes a fourth of the en tire  parental 
©state (110); the Dhammathats give to  the ch ildren  as a whole 
of the second marriage a fourth o f the hnapazon only of th e ir  
parent* In the payin of th e ir  parents, the ch ildren  of the 
second marriage have no part; even where the tw ice married 
fa th er  had no ch ild  by the f i r s t  marriage, I t  i s  the mother who
takes h is  en tire  payin (111).
(108) D igest, 1, 289, 230.
(109) IT F Maung, Burmese Buddhist Daw, 172.
(110) See a lso ,^Finr~0n^v^ i%^ u n (T921) 11 L.B.H.292*
(111) See the V ilasa  T ext In D igest, 1, 229.
^* k'iftiltation on t he Orasa chi l d fs genera l r igh t of 
i  nhe r I^anceT" ""
The orasa who has taken the quarter share on the death of
one parent i s  not e n t it le d  as against the kanitha (112) ch ildren
to  p a rtic ip a te  in  the d iv is io n  of the e s ta te  on the surviving
parentfs death, except p o ssib ly  when there are.no other ch ildren
(113).
The right of the orasa i s  not one which he or she i s  bound 
to  ex erc ise ; but i t  i s  not a mere option  to  e l e c t .  I t  i s  an 
option to  take a d e f in ite  one-fourth part of the e s ta te . In
a fam ily  of le s s  than four ch ildren  i t  might be to  the orasa1 s
advantage to  await the re-marriage or death of the surviving  
parent and then to  take the whole, a h a lf  or a th ird  instead  of 
a fou rth . S ince, however, i t  i s  a vested  r ig h t , the orasa may, 
i f  the surviving parent d ies w ithin  the period of lim ita tio n  
for  h is  claim fo r  h is  orasa share, then e le c t  whether he would 
come in  as one o f the ch ildren  taking h is  or her share as such 
(not n ecessa r ily  that o f an orasa) to  which he or she i s  then 
e n t it le d  under the rule of p a r tit io n  applicable in  such 
circumstances on. the death of the survivor or as the orasa on 
the death of the predeceased parent (114 ).
i m j i m i m  w  i  ■  j _tf i _ j   i ■ II    i .  . i n  n iii ii^*t »  ■■— t f w  i n r —r*— n— i*  • r i t   ------- \ - r     * ** ■ r*— r—*—*•— *•-*— i—i—i— i—  r  — 1~" i* *" f 1 ~ ^iTf— r " r  v - — r  1 " r  --t***"* i' i
(112) I . e .  a younger c h ild .
(113) Mg.Po My a v.. Ma HI a, (1929) 7 Ran.409.
(114) Mg.No V v . Maung^Po' Thein, (1923) 1- Ran.363;
Ma~ B My cl v .T T T eh  ay, CfS’SS) 3 Ran.281;
tf May Oung, heading Gases on Buddhi s t  Law, 252.
I t  was held in  IT Tauk Ta v . Ma Qhn Yin (115) that the 
daughter and only ch ild  of a Burmese Buddhist who had attained  
the sta tu s o f orasa before her mother1s death and had not 
claimed her share as orasa on her mother's death, was e n t it le d  
to  the shares of both of an e ld e st  ch ild  and of kanitha ch ildren , 
and therefore to  claim  on her fa th e r 's  re-m arriage, of one h a lf  
of the e s ta te  e x is t in g  at the date of re-m arriage. The e ld e st  
ch ild , whether orasa or not, on the re-marriage of the 
surviving parent becomes e n t it le d  to a one-fourvbh share o f the 
e sta te  held  by the surviving parent at the time of re-m arriage,
I f  such ch ild , qua orasa, has not already taken the orasafs 
share. The re-marriage g iv es  the e ld e st ch ild  a fresh  r ig h t, 
and a new period of lim ita tio n  (116) •
(115)""(1939) Ran. fc fi. 217.*"
(116) Ib id .
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CHAPTER XV 
PARTITION.,
1 . When the r ig h t to  P a r tit io n  a r is e s .
P a r tit io n  i s  here used in  i t s  general sense o f d iv is io n  or 
separation of in te r e s ts  in  property. The e s ta te  of a Burman 
Buddhist does not, on h is  death, v est in  h is  h e ir s  c o l le c t iv e ly ,  
but each o f the la t t e r  obtains a vested  in te r e s t  in  a d e f in ite  
fr a c tio n  o f the esta te*  f f tr lc t ly  speaking, th erefore , an h e ir  
i s  not e n t it le d  to  m aintain a p a r tit io n  su it;  in  the s t r ic t  
sense, i t  i s  an adm inistration su it (1) but proceedings by an 
h e ir  fo r  h is  share in  the e s ta te  of the propositus are u sually  
in  Burma described as a p a r tit io n  s u i t .
An h e ir  i s  e n t it le d  to  claim p a r t it io n  on:
(1) the death of the person to  whom he or she i s  the 
h e ir , e ith e r  s o le ly  or in  conjunction w ith o th ers.
(2) the remarriage of h is  or her surviving parent (2 ) .
The commonest occasion g iv ing  r ise  to  a claim  fo r
p a r t it io n  w ill  obviously be the death o f the person oxming the 
e s ta te  which i t  i s  sought to  p a r t it io n . Of the p ossib le  claim s 
a r is in g  under th is  head, three c a l l  fo r  fu rth er mention.
These are the claim s of the most frequent occurrence, and 
a rise  e ith e r  on -
Tl) fcg. Ba Tu v . Ma That Su, "(19%*/) 5' Ran.786, affirm ed on
appeal: C iv il 1 s t ’Appeal No.294 o f 1927, High Court,Rangoon.
(2) Ma Toke v . Ma XJ Le, (1923) 1 Ran.487;
MO*SeTn v . Ma Mya~, (1929) 7 Ran.193; ‘ 
fa  Shwe ~Yu v . fa  Kin Nyun, (1929) 7 Ran.240.
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(a) the death o f a parent,
(b) the death of the surviving parent subsequent to  h is
or her remarriage, or on
(c) the death of a step-parent (3)*
The nature and extent of the e s ta te  to  which an h e ir  may
be e n t it le d , or in  which he may be e n t it le d  to  a share o f 
inheritance depends upon the occasion upon which the claim i s  
made. Thus where the claim  a r ise s  upon the death of a husband 
or w ife , there having been no second marriage, the e s ta te  to  
be divided w il l  be the property of the marriage as at the date 
of death (4 ) , and i t  makes no d ifferen ce  whether the claim a r ise s  
upon the death o f one spouse leaving  the other surviving, or 
upon the death of the survivor (5 ) .
In the case of claim s a r isin g  upon the death of a surviving  
parent subsequent to  h is  or her remarriage, the e s ta te  to  be 
divided w il l  co n sist of the property o f the second marriage as 
at the date o f death, including th erein  such property o f the 
f i r s t  marriage as was brought to  the second by the surviving  
parent (6 )•  Hence any a lien a tio n  o f the jo in t property of 
the second marriage by the step-parent a f te r  the death of the 
parent and before p a r tit io n  i s  not binding upon the s te p -c h ild  (7 ) .
(3) Q.fr.feotham, Burmese Buddhist Law', 86.
(4) Mg. Seih  Shwe v . Mg. Sein G yi,\I934) 13 Ran.69(P.C. ) .
(5) In  reTTa Sein Tan V ^ Ha^gonpClQlS) 8 L.B.R.501 (F.B .)
(6) Ma Nwe v . Ma*3ai Da, (1959)7 Ran.578.
(7)' ig r F o  Aung v . Mg. Kha, (1928) 6 Ran.427 at 455LK&*)*
69lu
In the case of claim s a r is in g  upon the re-marriage of a 
surviving parent, the e s ta te  w ill  be that of the surviving  
parent as at the date o f re-marriage (8) .
2* E ffec t of P a r t it io n .
When kanlthas (9) p a r tit io n  with th e ir  surviving parent 
on h is  or her re-m arriage, they re ta in  no future r igh t in  the  
share taken by the surviving parent to  h is  or her new fam ily (10) • 
When one of a married couple d ies  and the survivor p a r tit io n s  
the jo in t e s ta te  with h is  or her orasa and kanitha ch ildren  and 
remarries taking h is  or her share with him or her, the ch ildren  
of the f i r s t  marriage cannot claim from th e ir  step-parent any 
property which th e ir  parent took to  h is  or her subsequent 
marriage (11)• When on the re-marriage of the surviving parent 
p a r tit io n  of the jo in t property o f the parents i s  e ffe c te d  
between the surviving parent and the kan ithas, such children  
cannot claim  any further share in  the l ettetpw a o f th e ir  
surviving parent and the step-parent (12)* On a second marriage 
i t  i s  open to  a fa th er  to  s a t is fy  the claim s o f h is  ch ildren  by 
the f i r s t  marriage by e f fe c t in g  a p a r t it io n  at once so that the 
ch ildren  o f the f i r s t  marriage may have no claim to  in h er it on
h is  death (1 3 ). . An h e ir  who has obtained h is  share o f
(8) Ma Shwe Yu v , Ma Kin Nyun, (1&2§) 5 Ran.240.
(9) I . e .  younger ch ild ren .
(10) Maung Shwe Bon v . Maung P u ,(1916)9 B .L .I .9 7 .
(11) Ma"TSa5^g”'v7ira Ih a n T u W )3  B .L .J.333 (P.O.)
(12) Ma"T5W v . Ma 'Tlie^TlOag) I Ran.487.
Ma &bay v . 7  Tha Blline, (1924) 2 Ran.649.
inheritance on the re-marriage o f h is  surviving parent i s  not 
e n t it le d , on the death of that parent, to  claim  from the step ­
parent a share in  e ith e r  the property o f the second marriage(14) 
or In the property in h erited  by the step-parent between the two 
marriages (15)•
The above d ec isio n s do not e s ta b lish  a general rule that 
acceptance o f a share o f inheritance i s  in  every case a bar to  
a subsequent claim to  Inherit because what i s  a bar to  a claim  
as against the step-parent to  a share o f Inheritance as h e ir  of 
the deceased parent i s  not n ecessa r ily  a bar to  claim  to  in h er it  
as h e ir  o f the step-parent h e r s e lf .  Thus step-grandchildren, 
who have made a p a r t it io n  w ith the step-grandparent upon the 
death of the grandparent are not thereby debarred from being  
h eirs  of the step-grandparent (1 6 ).
I f  upon the happening of a certa in  event one of several 
co -h eirs alone claim s and obtains h is  share in  a p articu lar  
c la ss  o f property, the share to  which the remaining co-h eirs  
w ill  be reduced, not by the amount of the share already d is ­
tr ib u ted , but by the share to  which the f i r s t  co -h e ir  would have 
been e n t it le d  at the subsequent d is tr ib u tio n  i f  he had not 
already received  h is  share (1 7 ).
Thus, I f  a man with two children remarries a fte r  the death  
of h is  f i r s t  w ife , the ch ildren  o f  the f i r s t  marriage may sue
(15) Ma’On Thin v . Ma Ngwe Yin, (1929) 7 Ran.598.
(16) Mg’.Mya Tin v . Mg. Bs&k San, (1929) 7 Ran.459.
(17) 67h . MootHam, Burmese feuddhist haw? 89.
fo r  p a r tit io n  e ith e r  upon the re-m arriage, or upon the death
. . . . .  . ,  ^ . . . . . . .
of the fa th er , or upon the death of the step-m other. I f  the 
claim i s  made upon the death o f the fa th er , the share to  which 
they w ill  be jo in t ly  e n t it le d  In the hnapagon property of the 
second marriage (assuming there are ch ildren  o f  that marriage) 
i s  one-eighth* I f  the claim  i s  postponed u n til the subsequentt " .. . . . .  . .* •
death o f the step-parent, the share to  which the two sons would 
be e n t it le d  in  the same c la ss  o f property would be one-third*  
Suppose, however, th at one of. the ch ildren  o f the f i r s t  marriage 
claim s h is  share upon the fa th e r !s death, while the other e le c t s  
to  wait u n t il  the step-m otherfs death* There i s  no d i f f ic u l t y  
over the f i r s t  sonfs share, which w ill  be h a lf  o f one-eighth  or 
on e-six teen th , and upon s a t is fa c t io n  of h is  claim he w ill  have 
no further in te r e s t  In the esta te*  In these circumstances w il l  
the share of the second son, upon the step-m other^  death, be 
one-th ird , or one-th ird  diminished by the amount received by 
the f i r s t  son, or one-half o f one-th ird , that i s  on e-sixth?
The question arose in  the case o f Maung Po Aung v* Maung Kha(I8) 
In which the Court held  that the la t t e r  method o f ca lcu la tio n  
i s  co rrect. I t  i s  because the one-eighth  share claim able on 
the death o f the fa th er  must be held to  be equivalent to  a one- 
th ird  share claim able at a la t e r  stage on the death of the step ­
mother, and i t  does not seem to  be equ itab le to  the step ­
m other^ own fam ily to  deprive them o f the whole one-th ird  share 
now le s s  only a on e-six teen th  in  sp ite  o f the fa c t that the
(18) (1928) 6 Ran*427 (F .B .)e
e s ta te  has already lo s t  what i s  now equ ivalent to  a on e-six th  
part of I t .
11 I t  i s  im possib le**, said  Brown, I . ,  **to be e n t ir e ly  lo g ic a l  
in  such a case , but i t  seems to  me more eq-uitable to  hold that 
Ma On (the f i r s t  claim ant) has already received  what i s  now 
equivalent to  a on e-s ix th  share of the e s ta te , and that her, . . . . . .  V. '  /  . . .
brother Maung Kha i s  therefore e n t it le d  only to  the on e-six th  
share remaining of the one-th ird  which h is  branch o f the fam ily  
i s  e n t it le d  to  claim** (19) *
I t  must, however, be observed that th is  method of 
c a lc u la tio n  has no ap p lica tion  i f  the property the subject of 
the second claim  i s  property In which the e a r l ie r  claimant did  
not, and could not, acquire a share* Thus in  circumstances 
very sim ilar  to  those in  the proceeding I l lu s tr a t io n , but in  
which the f i r s t  claim was made upon the re-marriage o f the 
surviving parent and was in  respect o f the deceased p aren ts1 
payin property, i t  was held (20) that in  a scerta in in g  the 
remaining h e ir ’s share, upon the death o f both parents and 
step-parent, in  the hnapazon and lettetpw a o f the second 
marriage, no deduction was to  be made In respect o f the amount 
previously  obtained by the f i r s t  claim ant.
3* P a r tit io n  on the Death o f a Spouse.
I t  i s  a fundamental p rin cip le  of the Buddhist Law of
inheritance that the. w ife sh a ll Inherit_from. the husband and
(19) Mg.Po jAung v* Maung ■ Kha, (.1928) 6 Ran.427(F*B.)
(20) In Mg* Po Zaw v . Mg.An, (1939) Ran.L.R.83.
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the husband sh a ll in h er it  from the w ife (2 1 ) , On the death
of a husband or w ife without ch ildren  the survivor succeeds
to  the whole of the deceased’s e s ta te  including the r igh t o f
the deceased to  a share in  the undivided an cestra l property.
The survivor can enforce p a r tit io n  and obtain  the deceased’s
share (2 8 ). The above ru le , i s ,  however, subject to  excep tion s.
h
Maung Qhn Klin v . XI Nyo (23) i t  was held that where a 
Buman Buddhist liv e d  w ith h is  mother, who was in  p ossession  
o f the fam ily  property in h erited  from her deceased husband, 
and the son died leav in g  no is su e , the mother and not the 
c h ild le s s  w ife of the deceased was h is  h e ir  in  respect o f such . 
property and that i t  would be immaterial whether the son had 
or had not a vested  in te r e st  in  such property.
This exception  i s  based on the prov ision s of the Manukye,
.vs 4
Book X, S ection  28, which is  as fo llo w s:-
wIn case the parents and th e ir  ch ild ren , sons and daughters-
t  . . .  , . . .. ,
in-law  are l iv in g  togeth er, i f  a son or a daughter d ie s , the 
two laws by which th e ir  property i s  shared by the son or4 - 4  ' J . ... . . . .
daughter-in-law  ( r e l ic t  of the deceased) and the fa th er  and
m other-in-law  are th ese: I f  the daughter d ies  before she has
t  . . . . . .  . ,  , • . , .
any fam ily , l e t  the son-in-law . have a l l  the property} anim ate.or
(21) D igest 1, sec tio n s  374,375; Ma Gun v . Ma Gun,(1874) S .J .
 "—     33  at 34;
Mi Pyu v .  Mi Bon Dok, (1874) S .J .3 5 .
(22) MgTflalk  v . MgHy9"ln7Tl.897) XX U.B.R.(1897-1901)4£SJH6.
IsTSefn v . Tu'nHSal 1919) 12 B .L .T .7 9 .
(23) T i m r i O  Ran.IM .
inanimate, which was given to  him at the time of marriage; 
l e t  him have a lso  a l l  her personal c h a tte ls , and a l l  property 
a ctu a lly  in  p ossession , the parents of the deceased sh a ll have
f  ' " r --  - i  ~ — ,
no share in  these; nor sh a ll the son-in -law , though he demands 
the w ife ’s inheritance o f her parents, have any r igh t to  obtain  
i t .  Besides th is ,  he sh a ll not recover any o f h is  w ife ’s 
property a c tu a lly  In the p ossession  or keeping of her parents; 
they sh a ll r e t a i n . i t .  But I f  i t  has been placed in  th e ir  charge 
a fte r  the marriage, the parents and son-in-law  sh a ll share i t  
equally  between them; th is  i s  said  when the (young couple) have 
no fam ily . I f  there be any children , they sh a ll in h er it the 
property l e f t  by th e ir  g r a n d -p a r e n t s T h u s  the lord  recluse  
sa id .
In another case: I f  the woman sh a ll l iv e  w ith her husband 
in  h is  parent’ s house and the husband sh a ll d ie , l e t  the law be 
the same as above, that i s  to  say, i f  there be no ch ildren  born 
to  them. I f  there be any ch ildren , l e t  them in h er it the grand­
parent’s p rop erty .u
The above d ec is io n  was follow ed in  Ma Aye Tin v . Daw Thant
(24) and i t  was held that the rule has no a p p lica tio n  In the case 
of a married couple in  enjoyment o f pay in  property though they  
may be l iv in g  with the parents who manage the property fo r  the /  
b en efit o f the couple because each, spouse has a vested  in te r e s t  
to  the extent o f one-th ird) in  the payin property brought by the
(24) (1940) Hflin.fc-fi.572.
other spouse to  the marriage, that i s  to  say, property which 
has passed Into common enjoyment though i t  may be In the custody 
or keeping o f the parent .
I t  w ill  be observed that the rule la id  down in  th is  sec tio n  
i s  concerned only w ith a d iv is io n  o f property between parentsi - '■■' - > ~ '
in -law  and a son or daughter-in-law; and that i t  has no 
a p p lica tion  unless (1) the younger couple are e h ild le s s ,
( i i )  l iv e  with the husband’s or w ife ’s parents, and ( i l l )  the 
property the subject o f d iv is io n  i s  property of the deceased 
which i s  not only in  the p ossession  of the parents at the time 
of death, but has been in  th e ir  p ossession  during the whole 
period o f the marriage -  property of the deceased placed in  the 
p aren ts’ charge a fte r  marriage being subject to  a d ifferen t rule
(2 5 ).
Ma Pwa Thin v . U Nyo (26) i t  was held  that the doctrine  
la id  down in  sec tio n  28, book X of Manugye, ought not to  be 
extended by analogy or otherwise and that i t  did not apply to  
the property of a ch ild  who was l iv in g  sep arately  from h is  
mother.
In add ition  to  the above exceptions, a second exception  
would appear to  be created by the p rovisions of Manugye X, 29 
which provide th a t, i f  a ch ild  l iv e s  sep arate ly  from h is  brothers 
and s is t e r s ,  but w ith a parent, and the ch ild  d ies leaving  a
(25) O.H. Mootham, Burmese Buddhist Law, 104.
(26) (1934) 12 Ran.fDSI
701.
spouse surviv ing , the parent i s  e n t it le d  to  a one-th ird  share
in  the c h i ld ’s property i f  the ch ild  has o ffsp r in g , and to  a
one-fourth share i f  there are none. The d ec is io n  in  the case 
of Mi San HIa Me v . Kya Tun (27) was sta ted  to  be founded on 
th is  province, but i t  i s  submitted erroneously, as i t  would 
appear th a t, in  that case, the ch ild  was unmarried*
4 . P a r tit io n  between Surviving Spouses*
Where a polygamous husband d ies leav in g  more than one 
widow, the general ru le  appears to  be that the surviving widows 
share eq u ally  in  the husband’s property (28)* Thus, in  the 
case of hnapagon property which Is wholly acquired p rior to  the 
taking by the husband of the second w ife , the f i r s t  w ife ’s share 
w ill  be th ree-q u arters, being the h a lf  share in  the property to  
which she acquired a vested  right upon i t s  a c q u is it io n , and a 
moiety o f the remaining h a lf  share th erein  which belonged to  
her husband and which, upon h is  death, devolved upon both wives 
in  equal shares (2 9 ).
In the case of in h erited  le ttetp w a , I t  was held in  Ma Gun 
Bon v . Ma Me Mi (30) by Pratt J*., that though at Burmese Buddhist 
Law, the husband has a vested  share In the in h erited  property of 
h is  w ife , on h is  death h is  other wives do not take any In terest
(27) (1894) P . tT.116* ~ ~
(28) Mi l a  v* Mg.Thet.(1873) S .J .6 .
(29) TBT37
(30) (1927) 5 Ran.448.
in  that property; i t  reverts to  that w ife , whose in h erited  
property i t  o r ig in a lly  was* This view would appear to  be in
PiYrv)
c o n f lic t  w ith the d ec is io n  in  C.T.P.V.ChettyLv* Maung Tha 
Hlainff (31) where i t  was held that as soon as a person d ies h is  
h eirs  at the time under Burmese Buddhist Law become e n t it le d  to  
h is  e s ta te  and when a husband or wife in h e r its  property a fte r  
marriage, the other party acquires a vested  in te r e s t  in  the 
property from the date on which i t  i s  inherited* I t  i s  
submitted that the view expressed by Pratt J*, in  Ma Gun Bon v* 
Ma Me. Ml (32) i s  uhsound*
The gendral ru le a p p lie s , of course, only where the widows
are of equal s ta tu s; i f  one of the widows had only the rank o f
an in fe r io r  w ife a d ifferen t rule comes in to  operation*
5* P artitlon_6n  the death of: Husband and Wife w ith in  a 
short period of each other*
I t  was held in  IT Po Tha Dun v* Maung Tin (33) that when 
a husband and w ife die c h ild le s s  w ith in  a short period o f one 
another, the r e la t iv e s  o f the husband and the w ife resp ec tiv e ly  
succeed each to  a h a lf  share in  the jo in t e s ta te  of the deceased  
couple, ir r e sp e c tiv e  of the nearness o f the re la tio n sh ip  on 
the one side as against the other. Thus the brothers and
s is t e r s  o f the w ife w il l  not rexclude nephews and n ieces of the 
husband. This rule i s  based on the analogy of the rule in  
sec tio n  308 of the D igest, volume 1, which appears to  have been
(31) (1925) 3 Ran.322 (F .B .)
(32) (1927( 5 Rah.448.
(33) (1930) 8 Ran*480.
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f i r s t  intended to  regulate the succession  where the order of 
death was not ascertainable* I t  has been extended to  the case 
where the in terv a l i s  short enough fo r  the e s ta te  to  be regarded 
as reta in in g  i t s  jo in t character (3 4 ).
The t r ia l  Court in  Ma Pwa Shin v . Ma Gale (35) was o f the 
opinion that the method of d iv is io n  la id  down by Manugye (36)^  
that i f  a couple die w ith in  a short time of each other leaving  
no d irec t descendants, th e ir  ’six* r e la tio n s  in h er it to  the 
ancestral property^ought to  be extended by analogy to  the case 
of property in h erited  from c o lla te r a ls  during coverture. But, 
&n appeal, i t  was pointed out by Mosely J . ,  on the authority  
°£ Ma Pwa Thin v . U Nyo (37), that sp ec ia l and exceptional ru les  
such as that in  Manugye X, 56 should not be extended beyond the 
cases a c tu a lly  covered by them except where i t  i s  necessary by 
im p lication  to hold that h e ir s  who exclude parents or uncles 
and aunts are e n t it le d  to the same r ig h ts  as they . I t  would 
further seem that I t  i s  only property Inherited  from the parents 
which i s  to  go s o le ly  to  the r e la t iv e s  o f the spouse who had i t .  
I t  was held  that in  cases where husband and w ife die w ithin  a 
short time of one another and property has been in h erited  during 
marriage from c o lla te r a ls  by one party only, I t should be 
treated  not l ik e  property in h erited  from parents, nor as jo in t ly
(34) Ma Pwa Oh v . Usl Lay* (1922)11 L.B.R.576;Ma'B in v . Tin Nga, 
(1 9 l1 5 ) 6 t.B .R M M ssented  from ’ on another point in  
Mg.Kun v . Ma Chi, (1931) 9 Ran.217 CF* 60*
(35) ( l § W l l  R aiuE S.753.
(36) B k .X .sec .56 (37 )(1934)12 Ran.409.
acquired property, but on the same foo tin g  as payin property, 
or as in h erited  lettetp w a in  cases of divorce by mutual consent, 
and should go to  the extent o f tw o-thirds to  the r e la t iv e s  of 
the party who Inherited  i t  and to  the exten t of one-third  to  
the r e la t iv e s  o f the other party.
I t  i s  necessary to  consider what amounts to  a short in terv a l 
w ith in  the meaning of the sp ec ia l rule contained in  sec tio n  308 
of the D igest, volume I .  The e s se n t ia l words in  Manukye are:
§  &  X '  •' O y  G d o  C \  ^  ^  ^ 1 G j \  ' ^  1 ^ : • t
S \ w  C: ^  ( y S m i  ^ d u | j  (o jG vi t
Richardson has tran sla ted  these words as fo llo w sj-
I f  they both die about the same tim e, so that i t  i s  not 
c lea r  who i s  the survivor, or i f  i t  be known, but the months or 
years not ascerta in ed , l e t  the re la tio n s  o f both in h er it  
according to  consanguin ity.
Maung Kin J. (38) pointed out that th is  tr a n s la tio n  i s  not 
quite co rrect, and according to  him the fo llow ing i s  a correct
4
tra n s la tio n  containing no g lo ss  whatsoever:-
”ln  the matter of the two dying, ( i f )  i t  i s  not certa in  
which died f i r s t  and which la te r , (or) though i t  i s  certa in  
(but) month or year not having elapsed (in terven ed ), l e t  the 
n ex t-o f-k in  (o f both) d ivide (sh are)” .
E xtracts from the fo llow ing Dhammathats contain  the same
4
or p r a c t ic a lly  the same words
Dhamma, Dayajja and Amwebon. The ex tract from Manu i s
(38) Ma Pwo dti v . Ma Lay, (1921)XI L.B.R.376 at 377.
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as fo llow s:
I f  a month does not Intervene but they die one sh ortly  
a fte r  the other as i f  they died together, l e t  the re la tio n s  o f 
both share, equ a l ly .
The m atter was f i r s t  considered in  Ma Kadu v . Ma Yon (39) . 
In that case the in terva l was one o f two months and seven days 
but i t  appears to  have been assumed that th is  would be a short 
in te r v a l. In May Quhg*s Leading Cases on Buddhist Law at 
page 196 the question i s  considered and it  Is  sta ted  that Manu­
gye and other te x ts  c o lle c te d  in  sectio n  308 of the D igest 
in d ica te  that the rule i s  applicable where the husband or w ife 
d ies before the lapse of a month or a year.
Robinson J .,  in  Ma Myin v . Ma Toke (40) held that a period  
one month and twenty days was too long, and expressed the view  
that any period over one month was not a * short period*. His 
authority  for  th is  i s  the in d ica tion  g iven  in  the extract from 
Manufs quoted above. Maung Kin J ., in  Ma Pwo Oh v . Ma Lay(41) 
pointed out that Manu Dhammathat spealcs o f a short Interval 
f i r s t  and g iv es  the period which i t  considers to  be a short 
Interval and hence in  h is  opinion an in terv a l o f  two months and 
fourteen days i s  too long a period to  co n stitu te  a short in terva l 
to  ju s t i fy  the ap p lica tion  of the r u le .
I t  Is submitted that, po d e fin ite  time can be s ta ted .a s
.(39) (1905)11 U.B.R. (1904-6)Buddhist" Law, Inheritance 7 .
(40) (1920) 10 L.B.R .288.
(41) (1922)11 L.B.R.376*
7o6<>
co n stitu tin g  a *short in te r v a l* . I t  i s  c le a r  that the 
p rov ision  i s  an exceptional one intended only to  meet a sp ec ia l 
case, and th erefo re , a l l  that can be sa id  i s  that the in terv a l 
must not be so long as to  In terfere  unduly with the ordinary 
rule of su ccessio n .
6 . P a r tit io n  on Death o f a Parent.
(a) Orasa*s R ight.
Burmese Buddhist ch ildren  have no in te r e s t  in  the property 
of th e ir  parents while both parents are a liv e ;  there can be 
no p a r t it io n  during the life t im e  of both p aren ts. During the 
l i fe t im e  of both parents the ch ildren  are only e n t it le d  to  
what the parents choose to  g ive them (4 2 ) . .  The orasa can 
claim  p a r t it io n  on the death o f the parent o f the same sex, but 
the other ch ildren  cannot claim p a r tit io n  w ith the surviving  
parent on the ground o f the death of one parent. The'general 
ru le i s  th a t, on the death of e ith e r  husband or w ife , the 
survivor succeeds to  the whole o f the e s ta te  of the.deceased  
to  the ex c lu sio n  of a l l  the ch ildren  o f the marriage except 
the orasa (4 3 ).
(b) E xceptions.
Where a man has two or more wives at the same time the
ch ildren  of a w ife , and not the husband, are on her death 
e n t it le d  to  her e s ta te  (4 4 ).
(42) D igest I ,  se c tip h j? . __  - - -  —>
C43) M g .H n o n  v .  IT Oho F o n g y i ,  ( 1 8 9 3 )  I I  U . B . R .  ( 1 8 9 2 - 6 )  3 9 7 .
\ 44) Mg .Aung Pe v . U Tuii ’ Aung Gyaw, (1930) 8 Ran. 524;
Ma Ni v . Ma Shwe Pu, (1930)S San. 590.
In Maung Aung Pe v . U Tun Aung Gyaw (45)^ i t  was held  that
where a Burmese Buddhist has two w ives, the ch ildren  o f one w ife
are e n t it le d  on her death, to  claim p a r t it io n , on the same b asis
as i f  the fa th er  had remarried, in  property in h erited  by h is
mother from her parents* Baung Ba, J. pointed out that i t  i s
a very s ig n if ic a n t  fa c t  that in  none of twenty-one Dhammathats
i s  there any in d ica tio n  o f what the resp ectiv e  sh a res .o f the
surviving parent and the ch ildren  should be* Such om ission
could not be accidental*  Had the Dhammathats Intended to
trea t the ch ildren  as co -h eirs  o f th e ir  surviving parent they
would c e r ta in ly  have la id  down th e ir  share as they did in  the
case of an orasa* Therefore, I t  i s  reasonable to  hold that the
Dhammathats do not, in  the in stan t case, envisage any sp ecia l
rule d iffe r in g  from the general rule o f p a r t it io n  applicable
to  ordinary jo in t property Including d ivided  ancestral property.
According to  th is  view the share should go f i r s t  to  the
surviving parent (of course subject to  the r ig h ts  o f the orasa)
and only f a i l in g  such parent to  the ch ild ren . This view
appears, to  be supported by Manugye which says, 11A son d ies a f te r
the parents but before p a r t it io n  of in h e r i t a n c e . . . .  the w ife or
ch ildren  sh a ll receive the share to  which the deceased i s
e n t it le d , because h e .d ie  s. a fte r  the .parents. 11 The Burmese 
ju r is t s  cannot have intended to encourage polygamy; and they
(45) (19.30) 8 Ran*524. ‘ :
could not have been actuated by a. d esire  fo r  revenge nor were 
they blind to  the in te r e s ts  o f the deceased spouse and h is  or 
her ch ild ren . The law tr e a ts  a Burmese Buddhist couple as 
partners, each having a vested  In terest in  the jo in t property. 
There seems to  be nothing objectionable to  a man's remarrying 
a fte r  the death or divorce of h is  f i r s t  w ife , but i t  seems to  be 
immoral fo r  a man to  marry another woman during the life - t im e  
of that w ife . The real reasons for  allow ing p a r tit io n  on 
remarriage be in  the apprehension that the step-parent w ill  not 
have due regard to  the step -ch ild ren 's  in te r e s t s ,  and may deal 
with the property to  the l e t t e r ' s  detrim ent. The step-parents  
even without committing actual waste, may gradually convert 
payin in to  le tte tp w a . u(46) I t  Is not only equ itab le but a lso  
desirab le to  extend the p r in c ip les  and to  provide for sim ilar  
p rotection  in  such eases as the present* Such extension  w il l  
not offend against the Dhammathats which are by no means 
exhaustive, but on the contrary may have a b e n e f ic ia l e f fe c t  on 
so c ie ty  by discouraging the p ractice o f polygamy which i s  
nowadays, being looked upon with d isfavour e sp e c ia lly  among the 
educated c la s s e s .  I t  was therefore h e ld  that the ch ildren  of 
the deceased w ife were e n t it le d  to  claim  p a r tit io n  against h is  
fa th er  on the same b a sis  as i f  he had remarried. Thus, in  
property which was in h erited  by the deceased mother from her ..
parents, the, ch ild ren 's  .share is, tw o-th ird s.
Ma Toke v . Ma U Le, (1923) 1 Ran*48l
Baguley, J .,  who was a party to  th is  d ec isio n  agreed and 
observed (47), l,on p rin cip le  I see no reason why a right of 
p a r tit io n  should not e x is t  under the Burmese Buddhist Law.
I f  the fa th er  married one day a fte r  the death of h is  w ife , the 
ch ildren  would get th e ir  right of p a r t it io n . Why should they  
not have a righ t of p a r tit io n  i f  /h e  hurried m atters to  the
extent o f marrying one day before the other w ife died?11
*' . ~ pu
■^n Ma Hi v . Ma Sh.we /V(48), a case decided at almost the
same time but by a d if fe r e n t ly  co n stitu ted  Bench, I t was.held
that where the wives resided  in  separate households, the
property brought to  the marriage by the deceased w ife , and a l l
property in h erited  by her during her marriage, con stitu ted , her
separate e s ta te ;  and th a t, consequently upon her death the
whole o f such property passed to  her ch ild ren . The Court
r e lie d  upon cer ta in  d ic ta  in  Ma Hpan v . Ma STgwe Sa (’49) and
the d ec is io n  in  Ma Khin v . Kin Kin (50 ), In which Brown, J .,
^  r I W a N M M M M M M d M  ^
held that although property in h erited  by one of the wives o f  
& polygamous marriage con stitu ted  lettetp w a o f the marriage 
for  cer ta in  purposes, yet upon her death i t  devolved In i t s  
e n tir e ty  upon her ch ild ren .
While t h is  second exception , namely, where a man has two 
or more wives at the same time the ch ildren  of the w ife who 
d ies  and not the husband, are on her death e n t it le d  to  her
e s ta te , -appears w ell established', doubt remains as to  what,
G yaw ,  ( 1 9 3 o ) 8  f t a n .g S S j ;
(48) (193C) 8 Ran. Z&Cu ■
(49) (1929) 7 Ran.526.
(50) f1921) 4 U .B .R.1 1 .
in  such c ircu m stan ces, c o n s t i tu te s  th e ' e s t a t e 1 o f  the deceased  
w if e .  In  Mg'.Aung P e 's  case  (5 1 ) , th e  c h ild r e n  were h e ld  
e n t i t l e d  to  p a r t i t io n  on th e same b a s is  as i f  th e  su rv iv in g  
parent had rem arried  i . e .  th ey  took th e d eceased  p a r e n t's  share 
( i . e .  tw o -th ir d s  o f  th e  le tte tp w a  In h e r ite d  by t h e ir  d ece a sed 's  
p a r e n t) . In  Ma H i's  case  (52) i t  was h e ld  th a t the whole o f  
th e in h e r ite d  le tte tp w a  o f  th e deceased  w ife  p assed  to  h er
^ —>m“riim 11 mi ~ 111 • - I r m -  f l  i  ^ a . * n ,  - ■ „
c h ild r e n . I t  i s  subm itted  th a t  the view  th a t  a l l  p rop erty  
In h e r ite d  by one o f se v e r a l w ives during covertu re  rem ains h er
sep arate  e s t a t e  i s  in  c o n f l i c t  w ith  th e d e c is io n  o f  th e  F u ll
iFi'rm
Bench in  G .T .P .V .C h etty iv . Maung Tha H la in g (5 3 ) , where i t  was
h e ld  th a t when a husband or w ife  in h e r i t s  p rop erty  a f t e r
m arriage, th e  o th er  p a rty  a ls o  becomes e n t i t l e d  a t th e same
tim e to  an undivided  o n e -th ir d  p o r t io n . I t  i s  subm itted  th a t
th e view  exp ressed  in  Ma M 's  case (54) i s  erron eou s.
7 .  P a r t it io n  on death o f  S u rviv in g  Parent 
w5o has not rem arried ., ... ...  ...........
Under th e  fo r e -g o in g  heads i t  has been seen  th a t  c h ild r e n  
have no in t e r e s t  in  the prop erty  o f  t h e ir  p aren ts w h ile  both  
fa th e r  and mother are a l iv e *  The r ig h ts  acq u ired , on th e  death  
o f  one by th e  su rv iv o r  and is s u e  o f  th e m arriage have a ls o  been
d e s c r ib e d ..  I t  remains to  co n sid er  th e  method o f  d is t r ib u t io n
(51) 8 Ran.5 2 4 .
(52) 8 Ran.590 .
(53) (1925) 3 Ran.3221 P.
(54) 8 Ran.590 .
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when on th e  d eath  o f  b o th  paren ts the c h ild r e n  are e n t i t l e d  to  
p a r t i t io n  th e  p a ren ta l e s t a t e  among th e m se lv e s .
The whole o f  th e  e s t a t e  o f a su rv iv in g  parent who has not 
rem arried i s ,  upon h is  or h er death , d i v i s ib l e  between:
(I )  th e su rv iv in g  c h ild r e n  o f  th e m arriage and
( i i )  the c h ild r e n  o f  any c h ild  o f  th e m arriage who p red eceases  
th e su rv iv in g  p a r e n t.
G randchildren f a l l i n g  w ith in  c la s s  ( i i )  above are known
t  4 . . . . . .
as 'o u t - o f - t im e 1 gran d ch ild ren , and th e sh ares to  which th ey  
are e n t i t l e d  has been con sid ered  (55) • G randchildren not f a l l i i^  
w ith in  c la s s  ( i i )  are not h e ir s  o f  t h e ir  gran d p aren ts.
I f  th ere  are n e ith e r  c h ild r en  nor gran d ch ild ren  e n t i t l e d  to  
ta k e , th en  th e  su rv iv in g  p a ren ts ' e s ta t e  w i l l  p ass to  th e person  
or p erson s next In  order o f su c c e s s io n .
The Dhammathats are unanimous in  p r e sc r ib in g  some form o f
graduated d iv is io n  even am ong.ch ildren  o f  th e  same co u p le .•* * ■ "■ ■ - - - t
The e ld e s t  son and the e ld e s t  daughter are , in  ord inary  circum­
s ta n c e s , tr e a te d  w ith  p e c u lia r  favou r (5 6 ) , w h ile , in  some c a se s ,  
a youngest c h ild  o b ta in s  c e r ta in  p r e f e r e n t ia l  r ig h ts  (5 7 ) .  
D is t in c t io n s  are a lso  made between c h ild r e n  who l i v e  to g e th e r
w ith  th e  p a r e n ts ,a n d .th o se  who l i v e  apart (5 8 ) , and some t e x t s
(55) see  under 'o u t -o f - t im e '  g ra n d ch ild ren .
(56) e . g . , D i g e s t , I , s e c t i o n  60, 9 9 .
(57) D ig est I ,  s e c t io n  65: Wagaru, s e c t io n s  2 & 3, In  Uardine?,,
; ■ Notes Tfrn Suofcltof- L<X'W/ ^
(58) D ig est I ,  s e c t io n  64*
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r e g a r d  p h y s i c a l l y  d e f e c t i v e  c h i l d r e n  I n  an u n fa v o u rab le  l i g h t
(5 9 ) .  Of a l l  th e  r u l e s ,  th e  most, g e n e r a l  a re  th e  f o l l o w i n g : -
1 .  Where t h e r e  a re  d a u g h te r s  o n ly ,  t h e  e l d e s t  f i r s t  t a k e s  
th e  m o t h e r ' s  c l o t h e s  and ornam ents ;  th e  b u lk  o f  th e  e s t a t e ,  
t o g e t h e r  w i t h  t h e  f a t h e r ' s  c l o t h e s  and o rnam ents  sho u ld  be 
d iv id e d  i n t o  tw en ty  p o r t i o n s  and th e  e l d e s t  d a u g h te r  t a k e s  one 
The rem a in d e r  shou ld  a g a in  be d iv id e d  i n t o  tw en ty  p o r t i o n s  and 
th e  second d a u g h te r  t a k e s  one; and so on ,  t h r e e  t im e s ,  o r ,  
a c c o rd in g  to  some, seven ,  o r  as many t im e s  as  t h e r e  a re  
d a u g h t e r s .  The u l t i m a t e  r e s i d u e  i s  e q u a l l y  d iv id e d  amongst 
a l l  ( 6 0 ) .
2 .  Where t h e r e  a r e  sons o n ly ,  th e  e l d e s t  f i r s t  t a k e s  th e  
f a t h e r ’s c l o t h e s  and ornam ents ;  th e  s u c c e s s iv e  appor t ionm en t  
i s  h e re  i n t o  t e n  s h a r e s .  ( 6 1 ) .
3 .  Where t h e r e  a re  b o th  sons and d a u g h t e r s ,  t h e  e l d e s t  son  
t a k e s  th e  f a t h e r ' s  c l o t h e s  and o rnam en ts ,  t h e  e l d e s t  d a u g h te r  
t a k e s  th e  m o t h e r ' s  and t h e  d i v i s i o n  i s  i n t o  f i f t e e n  s h a re s  (62
These p r o v i s i o n s  a r e  in t e n d e d  f o r  c a s e s  where t h e r e  are  
’ s e v e ra l*  c h i l d r e n ,  w h a te v e r  t h a t  may mean. F u r t h e r  e lab o ra t*  
methods o f  d i v i s i o n  a r e  g iv e n  f o r  d i f f e r e n t  f a m i l i e s ,  according 
as  t h e y  a re  c o n s t i t u t e d ,  from two to f i f t e e n  i n  number (6 3 ) .
But t h e  Manugye e v e n t u a l l y  says  (64) : -
(59) D ig es t  I ,  s e c t i o n  110 ,111 ,  A t ta san k h e p a  180,181,
Manugye, Book X, s e c t i o n  35, 36, 39.
(60) Manugye, Book X, s e c t i o n  13; D ig es t  I ,  s e c t i o n  152, 
A t ta sa n k h e p a ,  s e c t i o n  152.
(61) Manugye X, s e c t i o n  1 4 (1 ) ;  D ig es t  I ,  s e c t i o n  151, 
A t ta s a n k h e p a ,  162 .
(62) Manugye,X,1 4 ( 2 ) , D ig e s t  I , s e c t .1 5 3 . A t t a s a n k h e p a , s e c t i o n '1
(63) M an u g y e ,X ,se c t .6 0 ,6 1 ,7 2 •  D ig e s t  I , s e c t i o n s  1 3 7 -1 5 0 ;155-16C 
A t t |n s a n k h e p a  163, 167, 227-282.
(64) Book X, s e c t i o n  81 .
“Thus, aga in  and aga in  in  th e d iv e r s e , v a r io u s  and 
com plicated  c a se s  d escr ib ed , p a r t i t io n  has been  e f f e c t e d  in  
many w ays. C hildren  of. th e same p aren ts in  ta k in g  equal or  
graduated sh a res , must pay heed to  th e in t e r e s t  o f  t h e ir  fa m ily .  
I  w i l l  g iv e  an in sta n c e ; I t  i s  ju s t  a s , when a hen b r in g s food , 
a l l  th e  ch ick en s g e t  an eq u al share to  e a t* 11
The Dhammathats c i t e d  in  s e c t io n s  60 and 61 o f  th e  D ig e s t ,  
volume I ,  support th e p r in c ip le  o f  equal d iv is io n .
I t  does not seem th a t th ere  has been any rep orted  case in
.. . , , . ^
Burma in  which In th e  absence o f  agreement any method o f  un­
equal d iv is io n  among c h ild r e n  o f  the same p aren ts has been  
ad opted . D i f f i c u l t i e s  in  the s e le c t io n  and a p p lic a t io n  o f  the  
c o r rec t s c a le  h ave, com pelled th e  Courts to  apply th e  ru le  o f  
equal d iv i s io n .  In  Maung Po Pat v .  Mi Po Le (6 5 ) , as fa r  back 
as 1883, S i t  John Jardine was Im pressed w ith  th e  e q u a lity  sought 
by Buddhist Law, but the m atter was not in  is su e *  The case  o f  
Ma B Mya v .  Ma Kun (66) d ecid ed  by B urgess, J .C . in  1892 “i s  an 
in s t r u c t iv e  one as i l lu s t r a t i n g  the com parative sm all regard  
paid  t o  th e  te c h n ic a l  r u le s  of the Dhammathats, and th e  tendency  
in  favou r o f e q u a lity  in  the d is t r ib u t io n  o f  in h e r ita n ce .* 1 
In  Ma Cyan v .  Maung Kywin (6 7 ) , “i t  was agreed in  th e  Courts 
below th a t  th e  r e s p e c t iv e  sh ares o f  th e  e ld e r  and younger
(65) (1883) S .J .2 1 2 .
(66) (1892) I I  U .B .R .(1892-6 ) 102 at 109 .
(67) (1895) I I  U .B .R .(1892-6) 176 .
b ro th er  were to  be c a lc u la te d  in  accordance w ith  s e c t io n  163 o f
th e A ttasankhepa Dhammathat, 4’57-ths and 292t h s ; “ hence the f in a l
    ■- TC5T" •
Court d id  not go in to  the q u e s tio n . In  Ma Po v .  Ma <Swe Mi - (68) ;
a case  betw een two s i s t e r s ,  Burgess J.C* f e l t  c e r ta in  th a t  
“e q u a lity  o f  sh arin g  in h e r ita n c e ” was commonly in  favour and prac­
t i c e  throughout th e  country and th a t to  g iv e  ju d ic ia l  sa n c tio n  to  
the ru le  would probably make no in n o v a tio n  o f th e  law; but he 
ordered a d d it io n a l ev id en ce to  be taken  as to  custom* The 
D is t r ic t  Court rep o rted , “th ere  i s  co n sid era b le  ev id en ce th a t  
in  t h i s  p art o f th e  country th ere  i s  a custom o f equal d iv is io n ,  
and th a t in  d iv is io n s  o f  in h e r ita n ce  made by a r b itr a to r s  w ith  
th e consent o f  th e  p a r ty ’ s custom i s  fo llo w e d  and not one or  
any o f  th e r u le s  in  the Dhammathats.” Burgess J .C . sa id  (6 9 ) ,
“I t  seems to  me. th e r e fo r e  th a t when the r u le s  are c o n f l ic t in g  
and u n certa in ; when th ere  i s  no proof as to  what Dhammathats 
ought to  b e .fo llo w e d  or what ru le  ought t o  p r e v a il;  when i t  
cannot be shown th a t a p a r t ic u la r  d ir e c t io n  i s  a l i v in g  ru le  
and not m erely  a d e a d - le t t e r ,  and when th e c ircu m stan ces o f .t h e  
c a se s  are not such as are contem plated by th e  o b je c t  o f  th e  r u le ,  
th e  Court may s a fe ly  accept a custom which th er e  i s  a reasonab le, 
amount o f  ev id en ce  to  e s t a b l i s h  i f  such custom i s  consonant w ith
e q u ita b le  p r in c ip le s .  In  the p resent ca se , th e a p p e lla n ts  have
f a i l e d  to  .show, th e  observance o f  any f ix e d  ru le  in  the Dhammathats
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and th ere  are no means o f  t e l l i n g  which r u le  out o f th e  d if f e r e n t  
r u le s  i s  s t r i c t l y  a p p lic a b le ;  th ere  i s  ev id en ce th a t in  prac­
t i c e  th e com p licated  and in t r ic a t e  and. in  some r e sp e c ts  f a n t a s t ic  
r u le s  in  th e  Dhammathats are not taken  as a g u id e , but th e  
p r in c ip le  o f e q u a l i t y  i s  fo llow ed ; and th e  circum stan ces and 
r e la t iv e  p o s it io n s  o f th e  p a r t ie s  d is c lo s e  no grounds fo r  making 
th a t d if fe r e n c e  between them in  regard to  t h e ir  r ig h ts  o f  
In h er ita n ce  which i s  a t the most o f th e r u le  o f  s u c c e ss io n  to
i)
be found in  th e  Buddhist t e x t  booksr- Thus a d e c is io n , l im ite d  
in  term s to  th e  p a r t ic u la r  case b efore  th e Court, was g iv en  in  
favou r o f e q u a l ity  o f  d iv is io n *  In  Maung Pan v .  Ma Hnyij^7Q), 
where th e  d iv i s io n  was between two sons and two d augh ters, i t  
was h ard ly  d isp u ted  th a t  th e  shares should  be equal*
F in a lly  in  Ma Kyi Kyi v* Ma Thein (7 1 ) , i t  was d e f in i t e ly\   L"J ' '
la id  down th a t  th e  p r in c ip le  o f  equal d iv is io n ,  and s e c t io n s  
60 and 61 o f  th e D ig est were r e l i e d  upon* S ince th en  th e law  
on t h i s  p o in t has been s e t t l e d .
The p r in c ip le  o f - equal d iv is io n  has been a p p lied  in  th e  
case o f c h ild r e n  (7 2 ) , gran d ch ild ren  (7 3 ) , u n c les  and aunts (7 4 ) ,  
co u sin s  (7 5 ) , and nephews and n ie c e s  (76)*
Where th e  c o -h e ir s  are r e la t e d - in  th e  same degree to  th e
(70) (1897)11 TJ.B.R. (1897-1901) 104'”.
(71) (1905) 3 L .B .R .8 .
(72) Ma'Kyi Kyi v .  Ha T hein, (1905)3  L .B .R .8 . ‘
(73) Mg .Po Thu^Paw v* Mg .Po Than, (1923)1  Ran.316IP-6J.
(74) Kan Gyi v .  Ma Pyu, (1912) 6 L .B .R . 1 6 4 , '
(75) ig T W ^ S o n  v T W 7 P w a  T h it , (1927)5  Ran*747.
(76) Ma Kin  v .  Mg*Po M yit, (1925)7 Ran.811*
p ro p o s itu s  each in h e r it s  in  h is  own r ig h t ,  and the d iv is io n  of
. ‘ ' , *
th e e s t a t e  w i l l  be per c a p ita  and not p er s t ir p e s  (77)
There i s ,  however, one kind o f  p rop erty  (Minbe) in  re sp e c t, 
o f which i t  i s  probable th a t  th e  e ld e s t  son or daughter should  
s t i l l  have a p r e fe r e n t ia l  r ig h t ,  namely, p rop erty  g iv en  to  th e  
fa th e r  or mother by th e government (7 8 ) .  The in s ig n ia  o f  an 
ord er, ,a m edal, a sword o f honour, and th e  l i k e ,  would not have 
a very  h igh  in t r in s ic  v a lu e , but in s ta n c e s  have occurred , where­
in  such p rop erty  has been th e  su b ject o f acr im on iou s. d isp u te .  
They would come under th e d e s c r ip t io n  o f  *personal ornam ents1 
o f the p a ren ts , and, as such, should , I t  i s  subm itted  be awarded 
In  accordance w ith  th e  p r o v is io n s  o f  th e Dhammathats (7 9 ) .
8* P a r t i t io n  on th e  Remarriage o f  th e S u rv iv in g  P aren t.
An h e ir  i s  e n t i t l e d  to  cla im  p a r t i t io n  upon th e  rem arriage  
o f one parent a f t e r  the death  o f  th e o t h e r ' (80 )Ja  cla im  i s  
allow ed  on th e  happening o f  t h i s  event f o r  th e  p r o te c t io n  o f  
the share o f  th e  c h ild r e n  o f  th e f i r s t  m arriage. Duckworth' ' - - ’ « • ' ■' " 4
and Po Han, J .J . ,  ob served :-
uThe r e a l reasons fo r  a llow in g  p a r t i t io n  on rem arriage l i e s  
in  apprehension  th a t  th e step -p a ren t w i l l  not have due regard to  
the s te p -c h ild r e n * s  in t e r e s t s ,  and may d ea l w ith  th e  p rop erty
to  th e  I a t t e r Ts d etr im en t, The step -p a re n t even w ithout
■m y Ig.Shw e,"YeM' vV MgTFo' Wn V /  Ma”1 
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com m itting a c tu a l w aste may g ra d u a lly  con vert p ay ln  in to  
le t te tp w a  ( 8 1 ) ,n
T his g iv e s  r is e  to  th e  q u e stio n  w hether, on a second  
m arriage w h ile  th e  f i r s t  m arriage i s  s u b s is t in g ,  th e  c h ild r e n  o f  
th e f i r s t  m arriage cou ld  make th e same c la im  fo r  p a r t it io n *
T -h is  q u e s t io n  has not been j u d ic ia l ly  determ ined but th ere  
w ould-appear to  be l i t t l e  doubt th a t such a c la im , i f  made, 
would be a llow ed , fo r  as Baguley, J . ,  observed  in  th e  case o f  
Maung Aung Fe v .  U Tun Aung Gyaw (8 2 ): 11 I f  th e  fa th e r  m arried  
one day a f t e r  th e d eath  o f  h is  f i r s t  w ife  th e  c h ild r e n  would g e t  
t h e ir  r ig h t  on* p a r t i t io n ,  Why should th ey  not have a r ig h t  o f  
p a r t i t io n  i f  he h u rried  m atters to  th e  e x te n t  o f m arrying one 
day b efo re  th e  o th er  w ife  died?*1
Taking f i r s t  the case  where th e w ife  d ie s ,  le a v in g  the
■............................................................ -  i  ■
husband and i s s u e : -  th e widower i s  e n t i t l e d  im m ediately  to  th ree  
fo u r th s  o f  th e  jo in t  e s t a t e  i f  th ere i s  a daughter capable o f  
ta k in g  as o ra sa , and to  th e whole i f  th ere  i s  no such daughter; 
sons and k a n itth a  daughters have no cla im  (8 3 )•  But i f  the
fa th e r  ta k es  a second w ife , th e  law  la id  down in  th e Dhammathats
. . . . . .  /
i s  as f o l lo w s : -
(1) the e ld e s t  son must be g iv en  o n e-fo u r th  o f  th e  m other*s
(81) Ma Toke v • Ma TJ Lay, (1923) 1 R an,487./'
(82) (W 50) , 8 RanT5S¥ a t 537; t h i s  o b serv a tio n  was ; approved 
o f  by Goodman R o b er ts ,G .J ,, in  Mg.Thei^n v ,  Mg^Nyo S e in ,
(193G) S a n * h ^ .l6 '5 * T “
(83) Manugye, Book X, s e c t  io n  2 and 3;
D ig e s t , I ,  s e c t i o n * 3 2 ,3 3 ,3 5 ,
p erso n a l b e lo n g in g s  and o n e -fa r th  o f th e e s t a t e ,  excep t the  
d w ellin g  h ouse, to  which th e  fa th e r  i s  e n t i t l e d  to g e th e r  w ith  
th e rem aining th r e e -fo u r th s ;  and i f  th e e ld e s t  son i s  a minor, 
h is  share must be a sc e r ta in e d  and kept apart (84 );
(2) th e e ld e s t  d a u g h te r s  sh are, c o n s is t in g  o f  ( ? th e
resid u e  o f)  th e  m other*s p erso n a l.b e lo n g in g s  and o n e-fo u rth  o f  
th e e s t a t e ,  must l ik e w is e  be a sc e r ta in e d  and kept apart s in c e ,  
presumably she i s  a minor; i f  she had a tta in e d  m a jo r ity , she 
would have been e n t i t l e d  to  c la im  as orasa  even  i f  th e  fa th e r  
had remained s in g le  (8 5 )•
In  th e  c o n s tr u c t io n  o f  th ese  p r o v is io n s  on the Dhammathats, 
th e fo llo w in g  q u e stio n  demands an answer. Are th e sh ares o f  
th e e ld e s t  son and th e e ld e s t  daughter m u tu a lly  e x c lu s iv e ,  th a t  
£s to  say must the son o r  daughter be th e  e ld e s t  c h ild  t o  be
ab le to  c la im  the quarter share or I s  i t  s u f f i c i e n t  i f  he or she
i s  th e  e ld e s t  son or th e  e ld e s t  daughter? I f  the l a t t e r ,  the  
fa th e r  w i l l  be l e f t  w ith  o n e -h a lf  o f th e e s t a t e ;  and younger  
sons and daughters w i l l  have thus on ly  th e  in t e r e s t  o f the  
fa th e r  in  which th ey  cou ld  in h e r i t .  They would be d ep r iv ed cf  
th e In h er ita n ce  in  the e s t a t e  o f  t h e ir  m other, a r e s u l t  which 
cou ld  not have been Intended by the w r ite r s  o f  the Dhammathats.
Turning to  th e  r u l in g s ,  i t  w i l l  be n o tic e d  th a t th e r e la t io n
between s e c t io n s  2 and 3 o f  Book X of'M anugye, in  t h i s  con n ection
has not been f u l l y  con sid ered , th e  rep orted  c a se s  d ea lin g  on ly
(84) Manugye, Book X, s e c t io n  2; D igest* I ,  s e c t io n  4 5 ,
(85) Manugye, Book X, s e c t io n  3; D ig e s t , I ,  s e c t io n  4 5 .
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w ith  th e c la im  o f th e  e ld e s t  son a g a in st  h is  fa th e r  on the  
l e t t e r ’s re -m a rr ia g e . In  Maung S eik  Kaung v* Maung Bo H yein(8 6 )3 
th e p l a i n t i f f  was th e  e ld e s t  son o f  th e  d efen d an t, who had marriec 
aga in  a f t e r  the death  o f  th e  p l a i n t i f f ’ s m other. There were 
daughters as w e ll  as sons o f  the f i r s t  m arriage, but no one 
b e s id e s  the p l a i n t i f f  had jo in ed  in  th e  s u i t .  On th e  a u th o r ity  
o f  Manugye X, 2 , u n con trad ic ted  by o th er  Dhammathats, i t  was h e ld  
by a Bench th a t when th e fa th e r  m arries a ga in , th e  e ld e s t  son, 
e s p e c ia l ly  I f  he i s  th e e ld e s t  c h i ld , can c la im  a o n e-fo u rth
share o f  the gen era l jo in t  e s ta t e  o f  th e p a r e n ts . T his d e c is io n  
was approved o f by a F u ll  Bench in  th e case o f  Shwe Po v .  Maung;
Be in  (8 7 ) , w herein  th e  m other having d ied  le a v in g  the fa th e r  
and an on ly  c h i ld ,  a son, i t  was h e ld  th a t  th e  fa th e r , having
co n tra cted  a second m arriage, can d isp o se  a b s o lu te ly  o f on ly4
th r e e -fo u r th s  o f  th e  jo in t  p rop erty , th e  son b e in g  e n t i t l e d  to  
o n e-fo u r th , provided  he c la im s h is  share w ith in  tw elve  years o f
th e  second m arriage.
.............................  nW
In  th e  case o f  Maung Shwe Ywet v . f Tun She in  (8 8 ) , th e  
e ld e s t  born c h i ld ,  a daughter, d ied  at th e age o f  n in e , and 
th e next born c h i ld , a son , d ied  at the age o f s ix ,  and the  
p l a i n t i f f  was th e  e ld e s t  su rv iv in g  c h i ld .  On h is  f a t h e r ’s
' * j
re-m arriage a f t e r  th e  d eath  o f  th e mother, the p l a i n t i f f  who was
on ly  s ix te e n  y ea rs  o f  age at th e  tim e o f  h i s  m other’ s d eath ,
claim ed a q u arter  share In  th e  jo in t  e s t a t e  o f h is  p a r e n ts . -- 
H eald, J . ,  made an ex h a u stiv e  d isc u s s io n  o f th e  Dhammathats and
(86) (Woo) 1 t.B .'R .23T  : ~  ~
(87) (1914) 8 L .B .R .1 I5 .
(88) (1921) 11 L .B .R .199 .
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o f th e  p rev iou s r u l in g s .  He p o in ted  out th a t, th e  reco g n ised
r ig h t  o f  th e  auratha c h ild  to  take the q u arter  share on the  
death  o f  th e  parent i s  l im ite d  to  ca se s  in  which th a t  c h ild  i s  
s u f f i c i e n t l y  grown up to  tak e th e  p la ce  o f the deceased  p aren t, 
and th e r e fo r e  i t  would appear th a t i f  the c h i ld  was not grown 
up th e r ig h t  to  tak e th e fo u rth  share on th e  death o f  th e parent 
cou ld  not a r i s e .  The r ig h t  o f  th e  c h ild , who i s  not s u f f i c i e n t ­
l y  grown up to  sep arate  from the su rv iv in g  p a ren t, to  have the  
o n e-fo u rth  share segreg a ted  would seem th e r e fo r e  to  be a 
d if f e r e n t  r ig h t  from the ord in ary  r ig h t  o f th e  grown up auratha
fru-e.
to  take th e  fo u r th  share on th e  death  o f th e  p a ren t. Xt i s  tim e 
th a t th ere  i s  no a c tu a l re feren ce  to  age in  th e  Dhammathats 
which p r e sc r ib e  S e g r e g a tio n . The phrase used  in  each  case I s ,
”l f  th e  c h i ld  i s  not ’ s u f f i c i e n t ’ to  sep a ra te ; but he (Heald J . ,  
does not th in k  th a t the phrase can bear any o th er  meaning than  
’I s . not s u f f i c i e n t l y  o ld  to  s e p a r a te ’, and th e  Burmese word,
’to  be s u f f i c i e n t ’ I s  c o n s ta n tly  used in  th e  meaning o f  ’to  be 
o ld  enough’ . He, th e r e fo r e , sa id  one i s  d r iv en  to  the con­
c lu s io n  th a t a lth ough  th e  w r ite r s  o f  th e se  Dhammathats, and 
p a r t ic u la r ly  o f  Manugye, did not a c tu a lly  say in  so many words 
th a t th e  r ig h t  o f th e  aur at ha to  t  ake the o n e-fo u rth  share o f  
th e  e s t a t e  on th e  re-m arriage o f  th e  su rv iv in g  parent was a 
d if f e r e n t  r ig h t  from th a t o f th e a u ra th a : to  tak e a o n e-fo u rth  
share on th e  death  o f  th e p a ren t, probably because th ere  was in  
the o ld e r  law books which th ey  were reproducing no r e c o g n it io n  
o f  th e r ig h t  t o . take a share on re-m arriage , n e v e r th e le s s  the  
r ig h t  which th ey  had in  t h e ir  minds, v agu ely  i t  may b e , was not
id e n t ic a l  w ith  th e  reco g n ised  r ig h t  o f th e  auratha to  take one-
fo u r th  on th e  death  o f th e  p aren t, and was probably a r ig h t ,  by
th a t tim e w e ll  e s ta b lis h e d  by custom, a llo w in g  th e  e ld e s t  c h i ld ,  
whether grown up or not to  c la im  o n e-fo u rth  o f th e  e s t a t e  on th e
re-m arriage o f th e  su r v iv in g  p aren t, a lth ou gh  he or she was not 
in  a p o s i t io n  t o  cla im  th a t r ig h t  by reason  o f th e p a r e n ts ’ 
d ea th . Thus he came to  th e  co n c lu s io n  th a t  th e  e ld e s t  c h i ld ,  
whether grown up or n o t, cou ld  claim  o n e -fo u r th  o f th e  e s ta t e  
on th e  re-m arriage o f  the su rv iv in g  p a r e n t. This view  has been  
a ffirm ed  In a Bench o f  d e c is io n  o f  th e High Court in  Tun Yin v .  
Po hw in. ( 8 9 ) *
In  no case  has th e  q u estio n  o f  th e  r ig h t  to  the m other’s
p erson a l b e lo n g in g s  and the d w e llin g  house a r ise n ;  c la im s to
the same, excep t as p art o f  th e  g en era l e s t a t e ,  are ap p aren tly  
o b s o le te  (9 0 )•
I t  a ls o  appears th a t no cla im  has e v e r  been put forward on 
b e h a lf  o f a minor e ld e s t  daughter, a g a in st h er fa th e r , b u t, on 
th e r u lin g  in  Maung Shwe Ywet v . j Tun S h ein  (9 1 ) , i t  would appear 
th a t th e  daughter, i f  th e  e ld e s t  c h ild , would be e n t i t l e d  to
q u arter share*
A fu r th e r  q u e stio n  a r is e s :  I s  th e q uarter share o f  th e
e ld e s t  c h i ld  on th e  re-m arriage o f  th e su rv iv in g  parent a v e s te d
r ig h t?  In  o th er  words, I f  th e  e ld e s t  c h i ld  d ie s  a f t e r  the
(89) C iv i l  l i s t  ap peals 31 & 92 o f  1915; see  a lso  U May Oung,
flleajdil^^iJases o n  B ud d h is t  Law. 2P.Q
(90) I b id .  -  ’
(91) (1921) 11 L .B .R .1*19.
r©-marriage, o f  th e su rv iv in g  parent w ithout having claim ed h is
or h er  sh are, can h is  or h er h e ir s  cla im  th e same? U n til the
d e c is io n  in  Maung Pan On v.i\Tun Tha (9 2 ) , i t  seemed to  have been
assumed th a t  even th e  or as a 1 s quarter was not v e s te d , but in  
th a t c a se , i t  was d e f in i t e l y  l a id  down th a t  i t  v e s t s  on the
death  o f  th e r e le v a n t parent* In  Maung No v .  Maung Bp T h e in ,
(9 3 ) , however, May Oung, J . ,  con sid ered  th a t th e  r ig h t  o f th e
auratha and th e  r ig h t  o f th e  e ld e s t  son to  q uarter share on the  
re-m arriage o f  h is  fa th e r  were d is t in c t  r ig h ts  and th a t the
l a t t e r  was not v e s te d . In  support, he c i t e d  th e  remarks o f
H a rtn o ll, J . ,  In  th e P u ll Bench case o f  Shwe Po v .  Maung B ein
(9 4 ) .  His v iew s, however, we^e co n sid ered  to  be o b it e r , and in
Ma 35 Mya v .  U Fe Lay (9 5 ) , L en ta ign e, J . ,  r e fu sed  to  fo llo w  them. 
The lea rn ed  Judge h e ld  th a t  on a p a r ity  o f reason in g , the  
remarks o f  t h e i r  L ordships o f  th e  P rivy  C ouncil in  Tun Tha1 s 
case (96) would apply to  th e  share a r is in g  on the re-m arriage o f  
th e  su rv iv in g  p a ren t. !II  th in k  th a t  th e  o p tio n  In  th a t case  
l ik e w is e  was not a mere o p tio n  to  e l e c t ,  but was a very  s im ila r  
o p tio n  to  th e  o p tio n  o f  th e orasa c h ild  to  take a d e f in i t e  one- 
fo u r th  part o f th e  e s t a t e . 11 The r u lin g  in  Shwe Po v .  Maung 
B ein  (97) has been superseded by th a t o f  th e  P rivy  C ouncil in
Tun Tha*s ca se ; an d .th u s i t  would appear th a t  th e preponderance
(92) (1921) 11 L .B .R .1 9 2 .
(93) (1923) 1 Ran.363 .
(94) (1914)8  L .B .R .11 5 .
(95) (1925) 3 Ran.281 .
(96) (1916 9 L .B .R .56; 4 4 1 .A .4 2 . .
(97) (1914)8  L .B .R .115; see Ma Hhin Yi v .  M g.Thete, (1940) R an.32.
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o f  J u d ic ia l op in ion  i s  in  favou r o f  the v iew  taken, by L entaigne J\
Where th e  husband d ie s ,  le a v in g  th e  w ife  and i s s u e ,  th e
widow I s . e n t i t l e d  im m ediately to  th r e e -fo u r th s  o f th e  Jo in t  
e s t a t e  i f  th er e  i s  a son capable o f  ta k in g  as orasa and to  th e
whole i f  th ere  i s  no such son; daughters and k a n itth a  sons have 
no cla im  (9 8 )•  A minor e ld e s t  so n fs share must be a sc e r ta in e d  
and kept apart (9 9 ) , but as to  th e  p o s i t io n  when the widow re ­
m a rr ies , and th e  cla im  i s  by th e e ld e s t  daughter^there was 
c o n f l i c t  betw een th e  Courts in  Burma,
3-n Ma Thin v .  Ma Wa Yon (1 0 0 ), th e s u i t  was by an adopted
daughter -  th e on ly  c h ild  -  a g a in st th e su rv iv in g  widow and h er
second husband* I t  was urged on b e h a lf  o f  th e  p l a i n t i f f  th a t  
an e ld e r  or on ly  daugh ter, upon th e  d eath  o f  h er  fa th e r , i s  
e n t i t l e d  to  cla im  a fo u rth  share a g a in st h er su rv iv in g  mother, 
but on a re fere n c e  to  a F u ll Benehj i t  was not deemed n ecessa ry  
to  c o n s id e r  th e  p r o p o s it io n  as th u s broad ly  s ta te d , s in c e  the
mother had rem arried . Ihe case b efore th e  Court was the exact  
converse o f th a t in  Maung S eik  Kaung v . Maung Po ISyein (101) and 
s e c t io n  4 o f  Manugye, X, was re ferr ed  to :  but I t  was observed
in  th a t a. d a u g h te r^  r ig h t  a g a in st her mother does n o t, accord ing  
to  th e  p u b lish ed  t e x t ,  correspond e x a c t ly  w ith  th e  so n fs r ig h t
a g a in st h is  fa th e r  as g iv en  in  s e c t io n  2 .  S e c t io n  4 says th a t ,. . .  • i ' ■ 4
on th e  m other’ s re -m a rr ia g e :- " If th e p a r t i t io n  be made a f t e r
(98T
(99)
(100 )
(101)
!, Book X, s e c t io n  4 , 5; D ig e st  I , s e c t i o n s  3 0 ,3 1 ,3 4 .  
Manugye, Book X, s e c t io n  5; D ig est I ,  s e c t io n  4 4 .
(1904) 2 L .B .R . 255 (F .3 .)
(1900) 1 L .B .R .2 5 .
th e mother has tak en  a second husband, l e t  a l l  th e f a t h e r ’ s 
c lo th e s  and ornaments be d e liv e r e d  in to  fo u r  p o r t io n s , th ree  o f  
which th e  mother and younger daughters s h a l l  ta k e , and l e t  th e  
fo u r th  be g iv e n  to  th e  e ld e s t  daughter; l e t  th e mother have th e  
house*. The p rop erty , animate and in an im ate, g iv e n  to  th e  
e ld e s t  d augh ter, s h a l l  be noted b efore w itn e ss  and (th ey) s h a ll  
tak e care o f  i t ,  and i f  th e mother d ie s ,  l e t  th e e ld e s t  daughter  
have th e p rop erty  above a l lo t e d  to  h er*11
Hence th e  d au gh ter’ s p o s it io n ,  accord in g to  Manugye appeared  
to  be in f e r io r  to  th a t o f th e  son . But i t  was a ls o  found th a t  
th e m a jo r ity  o f  the Dhammathats c i t e d  in  s e c t io n  44 o f th e  
D ig e s t , and in  s e c t io n  159, A ttasankhepa, favoured  d iv is io n  o f  
th e  bu lk  o f  th e  e s ta t e  between an e ld e s t  daughter and th e mother 
on the l a t t e r ’ s re -m a rr ia g e . The Court th e r e fo r e  h e ld  th a t  
uth ere  i s  ample a u th o r ity  in  th e  Dhammathats fo r  h o ld in g  th a t
a s in g le  daughter i s  e n t i t l e d  to  claim  o n e -fo u r th  share o f  th e  
jo in t  e s t a t e  from h er  mother on the death  o f  th e  fa th e r  when h er
mother r e -m a r r ie s .n 5
T his d e c is io n  was s tr o n g ly  d is se n te d  from by M cCall,A . J .C .,
, in  th e  Upper Burma case  o f Mi The, Q v* Mi Shwe Mi (1 0 2 ), w herein  
th e c o n te n tio n  was th a t  an o n ly  daughter had a r ig h t  o f
p a r t i t io n  a g a in st h er  mother who had re -m a rr ied . The learn ed
A d d itio n a l J u d ic ia l Commissioner, was , o f  .o p in io n  .th a t th e  „ .
m in o r ity  o f  th e  Dhammathats In  s e c t io n  44 o f  th e D ig e s t( in c lu d in g
(102) (1914) UiBwR* (1914-16) 46
Manugye, "which has g e n e r a lly  been co n sid ered  to  have s p e c ia l
a u th o r ity " ) are e n t i t l e d  t o  g r e a te r  w eight than th o se  fo llo w ed
in  Ma T h in fs case  and th a t th e Attansankhepa t e x t  i s  m erely "an 
attem pt to  r e c o n c ile  numerous very c o n f l i c t in g  t e x t s ."  He
th e r e fo r e  h e ld  th a t  the e ld e s t  daughter cannot cla im  one q uarter
o f  th e  e s t a t e  from h er mother even though th e  l a t t e r  m arries  
again*
- Maung Po Kin v .  Maung Tun Yin (1 0 3 ) , i t  was p o in ted  out 
a f t e r  r e c a p itu la t in g  th e a u th o r it ie s  c i t e d  above th a t th e  
Dhammathats agree th a t  th e  e ld e s t  son, i f  not competent to  cla im  
e a r l i e r  as an ora sa , g e t s  a r ig h t  to  c la im  p a r t i t io n  on th e r e ­
m arriage o f th e  su rv iv in g  parent; th ey  g iv e  th e  e ld e s t  daughter,
not com petent to  cla im  an orasa sh are , a r ig h t  to  c la im  p a r t i t io n  
I f  th e  su r v iv in g  fa th e r  r e -m a r r ie s . Sex e q u a l is a t io n  i s  a
dominant fe a tu r e  o f th e w r itte n  law o f th e Burmese p eop le  (104);
th e n a tio n a l customs and usages favour eq u al r ig h ts  fo r  sons and
daughters (105); . no. s u f f i c i e n t  reason  * e x is ts . for. d en y in g .th e  
daughter a r ig h t  as a g a in st her.m other* I t  was a cco rd in g ly
h e ld  th a t th e  e ld e s t  c h ild ,  on the re-m arriage o f th e su rv iv in g  
p aren t, becomes e n t i t l e d  to  a quarter share in  th e  jo in t  e s ta t e
o f  th e  p a ren ts , i f  he or she has not a lread y  taken  a share as
o r a sa * On such re-m arriage , th e  younger c h ild r e n  become e n t i t l e d
c o l l e c t i v e l y  to  a .q u a rter , share o f th e jo in t  e s ta t e  o f th e  parents
(103) (192?) 4 Rah.2 07. ~  — —
(104) Manugye, Book X 11, s e c t  io n / 43 * ■
(105) Kirkwood (a) Ma Thein v .  M g.Sin>(1924)2  Han.693 a t 711 ,724 ,
—-----—  ; —,------— -  “ ^ 7 ^ 6 , 772 and 763
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Hence in  Maung Po Kin v» Maung Tun Yin (106) the e a r l i e r  
d e c is io n s  In  Maung S eik  Kaung v* Maung Po ffyein (1 0 7 ), Ma Thin
v .  Ma Wa Yon (1 0 8 ), Shwe Pp v .  Maung Beinjg; (1 0 9 ), Maung Shwe
. . . . . . . .
Ywet v*| Tun She in  (1 1 0 ), and Ma Tok v # Ma XT (111) were
affirm ed* In  Maung, Kyin v* Ma Kya Qaing (112) O tter, J*, sa id ,
"Thus th er e  can be no r e a l doubt th a t as th e  law stands, today -  
an e ld e s t  daughter prima f a c ie  does become e n t i t l e d  to  a q uarter
share in  th e jo in t  prop erty  o f  h er p a r e n ts 1 m arriage upon th e
re-m arriage o f  .th e  .mother*" . ... :.............   ................
I t  was a cco rd in g ly  h e ld  in  t h i s  ea se  th a t  fo r  th e  e ld e s t
c h ild  to  be e n t i t l e d  t o  c la im  a quarter share on re-m arriage o f
th e su rv iv in g  p aren t, i t  i s  not n e c e ssa r y  th a t he or she should
a t t a in  th e  ..age o f  m a jo r ity  w hile both  p aren ts are a l i v e .
I t  would th e r e fo r e  appear th a t upon th e  re-m arriage o f the
su rv iv in g  parent th e is su e  o f  the form er m arriage are e n t i t l e d
to  the fo llo w in g  share or sh ares In th e  e s t a t e  o f th e  su rv iv in g
parent: ... . .. ,
( i )  The e ld e s t  su rv iv in g  c h ild :  a o n e-q u a rter  share,
provided  he or she has not ali^eady r e c e iv e d  a share as 
orasa  (113 )•‘llJI .4
(3.3.) The youngest su r v iv in g  ch ild ren : c o l l e c t i v e l y  a one-
q u arter  share (1 1 4 ) .
(106) (1926) 4 Ran.2677" ‘ ~
(107) (1900) 1 L .B .R .2 3 . (108) <1904)2 E .B .R .255 (F .B .)
(109) (1914) 8 L .B .R .1 1 5 . (110) (1921) 11 L .B .R .11 9 .
(11.1) (1923) 1 Ran. 487 . (112) (1930) 8 Rah.396.
(113) MgVP6 Kin v .  Mg.Tun Yin, (1926)4 Ran.207.
(114) I b id .   !-------: •
( H i )  An o n ly  su rv iv in g  c h ild ;  a o n e -h a lf  share (1 1 5 ) .
I t  may be p o in ted  out th a t the a p p lic a t io n  o f  th e  above 
r u le s  i s  not fr e e  from d i f f i c u l t y ,  p a r t ic u la r ly  as regards th e  
sh ares to  which th e su rv iv in g  ch ild r en  are e n t i t l e d .  The r u le s  
as th ey  now stand make no p r o v is io n  fo r  th e  p o s s ib i l i t y  o f  (1) 
th ere  b ein g  b o th :an  orasa and an e ld e s t  c h ild  at th e date o f  
re-m arriage , (2) the orasa dying in  th e p er io d  which e la p se s  
between th e d eath  o f th e  parent and the re-m arriage o f  the  
su rv iv in g  p aren t, and (3) th e orasa dying b efo re  the second  
m arriage le a v in g  ch ild ren *
As regards th e  e s t a t e  su b ject to  d iv is io n ,  i t  was h e ld  by 
an a p p e lla te  Bench o f  the Pligh Court, in  th e  case of Ma Shwe Ytf 
v * Ma Kin Nyun (1 1 6 ), th a t upon the re -m a rr ia g e .. o f  the su rv iv in g  
parent th e  e s ta t e  In  which th e c h ild r e n  are e n t i t l e d  to  share 
i s  th e  a c tu a l e s ta t e  o f  the su rv iv in g  parent at th e  tim e o f  h is  
re -m a rr ia g e . Rutledge C .J ., and Carr, J . ,  s a id , "The o p p o site  
view  ( i . e .  th a t the e s ta t e  to  be d iv id ed  i s  th e  jo in t  e s ta t e  as  
at th e  date o f  th e  f i r s t  p a r e n t’ s death) c le a r ly  b r in g s the  
r u le s  la id  down in  Ma B ein Ton’ s case (117) and Maung Fo K in’s 
case  (118) in to  c o n f l i c t ,  fo r  i t  i s  very p o s s ib le  th a t 1 ^ the  
in te r v a l between th e  d eath  o f  the f i r s t  spouse and th e  r e ­
m arriage, th e  s u r v iv in g . spouse, m ay, in  the e x e r c is e  o f  h is
a b s o lu te •r ig h t  o f ■d isp o sa l,-h a v e , a l ie n a te d  some o f  th e property
(115) MgiSei'n Ba~v. Mg.Kywe, (1933)12 Ran.55";
(116) lIS 'S 'S rT 'R a n .S itr^  *
(117)  (1915)  8 L'.B.R.501iV\Sr),
(118) (1926) 4 Ran.20 7 .
728.
form ing th e  joint; © state o f  th e f i r s t  m arriage. But such  
a l ie n a t io n s  m ust, we th in k , be h eld  to  be e n t i r e ly  v a l id  and 
not c o n te s ta b le  by th e c h ild r e n  o f  th e  f i r s t  m arriage. I f  
th e r e fo r e  th ose  ch ild r e n  are bound by such a l ie n a t io n s  i t  i s  
on ly  e q u ita b le  th a t th ey  should be e n t i t l e d  to  share in  any 
a c q u is i t io n  made by the su rv iv in g  parent a f t e r  th e  death  o f  th e  
f i r s t  spouse and b e fo re  h i s  r e -m a r r ia g e ,11 (1 1 9 ) .
I t  should be p o in ted  out that some u n c e r ta in ty  has been
caused by two l a t e r  ca se s  In  which re fere n c e  i s  made to  th e  jo in t  
p rop erty  o f  th e former m arriage as b ein g  th a t  in  which the
c h ild r e n  o f th a t m arriage have an i n t e r e s t .  In  Maung Aung Fe
v .  U Tun Aung Gyastw (120)) Maung Ba, J . ,  in  a judgement, in  which
B aguley, J . ,  concurred s ta te d  th a t:  !tI t  i s  s e t t l e d  law th a t on
the re-m arriage o f  a su rv iv in g  parent th e  c h ild r e n  o f  the
form er m arriage acq u ire a v e s te d  in t e r e s t  in  th e  jo in t  p rop erty
o f  th a t m arriage to  th e  e x te n t  o f the d eceased  p a r e n ts 1 sh are11,
and t h is  passage was c i t e d  w ith  approval in  Maung S ein  Ba v .
Maung Kywe (1 2 1 ) . I t  i s  r e s p e c t fu l ly  subm itted  th a t th e
p r o p o s it io n  o f  law la id  down In  th e se  judgements I s  not supported
by a u th o r ity ;  and i t  i s  fu r th e r  to  be observed th a t in  Maung
Aung Be * s case  (122) th e  q u estio n  in v o lv ed  was w hether, where a
man has two w ives at th e same tim eythe c h ild r e n  o f th e  one w ife
are e n t it le d ,-  on h er death to  claim  p a r t i t io n  a g a in st the
(119) M a'S h w e'W v. Ma . Kin Kyun, (1929)7 Ran.240 at 2427
(120) T1&30) ff-'SatuSSi:
(121) (1933) 12 Rah.55 .
(122) (1930) 8 Ran.524 .
husband and th e o th er  w if e .  The case i s  therefor©  d is t in g u is h ­
ab le on th e  f a c t s  from Ma Shwe Yu*s case  (1 2 3 ) . In  Maung S e in  .
Ba * s case (1 2 4 ), the Court ..appears to  have assumed th a t the  
jo in t  p rop erty  o f th e m arriage would be th e  same as th a t  o f the
su rv iv in g  parent a t th e  tim e o f  re -m arr iage , and th a t the  
deceased  p a r e n ts 1 in t e r e s t  in  th e  jo in t  p rop erty  o f  th e m arriage 
was n e c e s s a r i ly  o n e-h a lf*  Mya Bu and Mackney, in  (J
Tauk Ta v .  Ma Ohn Yin (125) p o in ted  out th a t th ey  had been unable 
to  d isc o v e r  in  what d e c is io n s  p r io r  to  Maung Aung P e ys ca se (1 2 6 )  
such a p r o p o s it io n  had been la id  down. They approved Ma Shwe 
Yu1 s case  (127) and h e ld  th a t upon the re-m arriage o f  th e  
su rv iv in g  parent th e  e s t a t e  in  which th e  c h ild r e n  are e n t i t le d ,  
to  share i s  th e  a c tu a l e s ta t e  o f  th e su rv iv in g  parent a t the  
tim e o f  h is  re -m a rr ia g e . They sa id  (1 2 8 ),
nSuch a r u le  i s  in  conform ity  w ith  e q u ity , fo r  i t  would be
unreasonable to  req u ire  a parent to  make good to  h is  c h ild r e n
by a form er m arriage a p a rt o f  th e e s t a t e  w hich, through no 
f a u l t  o f  h i s ,  might have d isappeared  subsequent to  th e  death  o f
th e f i r s t  w ife  and p r io r  to  h is  re -m a rr ia g e . I t  i s  reasonab le  
th a t th e  e s t a t e  to  be d iv id ed  should be th e  e s t a t e  e x is t in g  at 
th e tim e th e  reason  fo r  p a r t i t io n  a r i s e s . H The above d e c is io n
was fo llo w ed  in  IT hwin v .  Mg.Tin Aung, (129) and th e r e fo r e  i t  may
be said , th a t  any d o u b t.th a t may have e x is t e d  e a r l i e r  on t h i s
p o in t has been removed. - ■ ■ -
(123) (1929) 7 Ran.240 . ~ (124) (1933) 12 Rah.55 a t 56 ,59  & 6
(125) (1939) % n. 217 . . (126) (1930) 8 B an.524 .
(127) (1929)' 7 Ran.2 4 0 . *
(128)UTauk Ta v .  Ma Ohn Y in . (1939) B g.n .L ^ .217 a t 218 .
(129) (1955) B .L .R .227 .
9 .  P a r t it io n  on th e 'd e a th  of. the su rv iv in g  p a ren t, 
l e a v i  ng "t he s tep -p a ren t s u r v iv in g . “
The c h ild r e n  o f  th e  f i r s t  m arriage have a r ig h t  to  claim ; 
p a r t i t io n  upon th e  death  o f  th e  su rv iv in g  p a ren t, whether such
death  occurs b efore  or a f t e r  th e  death o f  th e  step -p a re n t (130) • 
So lo n g , however, as th e  step -p a ren t rem ains a l iv e  th e c h ild r en  
o f th e  second m arriage cannot be th e h e ir s  o f  th e su rv iv in g  
p a ren t, and th e y  are n ot, th e r e fo r e , upon h is  or h er death  
e n t i t l e d  to  cla im  p a r t i t io n  (131)*
The d iv is io n  between th e  c h ild r en  o f  th e  common p a ren ts '  
form er m arriage and th e  step -p a re n t i s  governed by th e fo llo w in g  
r u le s  (1 3 2 ) .
(1) P ayin  brought t o  th e  second m arriage by the common
parent (133) i s  d iv id ed  s o ,th a t  th e  step -p a re n t ta k es  a 
o n e-fo u rth  share, and the c h ild r e n  o f  th e  common p a r e n ts1
f o m e r  m arriage take a th r e e -fo u r th s  share (1 3 4 ) .
This r u le  i s  in  most o f  th e  Dhammathats in c lu d in g  Manugye 
and Attansankhepa (1 3 5 ) .
Where, however, th e r e  i s  Issu e  o f  th e  second m arriage
th ere  has b e e n .c o n f l ic t  o f  ju d ic ia l  o p in io n . . In  Mi Chan Mya
Tl3Q) tgT FSfr'Jh it V *  f a  S' Y lh ,Tl'52‘4 ) S '"gah.F61; —  .
Ma N yein f e v .  Mg .Maung, (1925)3  Bah.549 (P .B .)
(131) M riiS y T rT v . *Mg'TBa l iu n g ,  (1924)2 R ah.123.
(132) Where th e  d iv isIcm ^is^ B etw een  to u t -o f - t im e 1 gran d ch ild ren  
and the s tep -g ra n d ch ild ren , see under ^ ou t-o f-tim e grand­
c h i ld r e n 1 *
(133) P ayin  brought to  the seGdnd m arriage by the step -p a re n t  
appears not to  be su b jec t to  p a r t i t io n  on the dekth o f  
th e su rv iv in g  parent; see  Q.H.Mootham,Burmese Buddhist
Law 1 1 2 . rT  ’   /
(134) IHTChit; Saya v .  Ma M einkale, (1892) I I  TJ.B *B. (1892-6)95;
* k a ' M l l W ' V . ' M l  Sa L .B .B .R .1 7 4 '(P .B .) , over-
■ ru led  on another p o in t by Ma ByeinGv. Mg.Maung,(1925) 3 Raj 
549( P .B .) ; Ma Nwe v* Ma SeIrTD a , (xV29) 7 Ban.BV8.
(135) Manugye,X,2-55 Atta^sanK&epa7“2 0 .
v * Ml Ngwe Yon (136) where the c h ild  o f  th e  f i r s t  m arriage sued  
h er step -m oth er f o r  p a r t i t io n  on th e f a t h e r ’ s death , th a t b ein g  
i s s u e  o f  th e  second m arriage, i t  was contended fo r  th e widow and 
h er c h i ld  th a t th e d iv is io n  should be f iv e - e ig h t h s  fo r  the a te t  
c h i ld ,  o n e -fo u rth  fo r  th e  step -m other and o n e -e ig h th  f o r  the  
is s u e  o f th e  second m arriage. In  support Atta^sankhepa s e c t io n  
220 and c e r ta in  t e x t s  in  s e c t io n  229 o f  volume I  o f  th e  D ig e s t , 
were r e l i e d  upon. M cColl, J .C ., however, h e ld  th a t th e p resence  
o f  is s u e  o f th e  second m arriage w i l l  not take th e  case out o f  
th e purview o f  the b a s ic  r u le  th r e e -fo u r th s  to  th e  a te t  c h ild r e n  
and o n e-fo u rth  to  th e step -p a ren t; th e is s u e  o f  th e second  
m arriage cou ld  not c la im  a share t i l l  t h e ir  m other’s d ea th .
The learn ed  ju d ic ia l  com m issioner would not accep t the view  
th a t th e  m a jo r ity  o f  th e  Dhammathats which p resc r ib e  the th r e e -  
fo u r th s  ru le  were not th en  contem plating th e  case  where th ere  
were c h ild r e n  o f  th e  second m arriage, " see in g  th a t th ey  proceed  
im m ediately  t o  r e f e r  to  such c h ild r en  when co n sid er in g  th e
H
p a r t i t io n  q f th e  le tte tp w a  o f  the second m arriage and in  the  
second p la ce  the t e x t  from th e Manuyin a f t e r  g iv in g  th e  ru le  o f  
th r e e -fo u r th s  o f  th e a t e t  p rop erty  to  th e  c h ild r e n  o f  the f i r s t  
m arriage and o n e-fo u rth  to  th e  widow c o n tin u e s , ’such p rop erty  
s h a ll  not be g iv en  to  th e  o ffs p r in g  o f  th e  second u n io n 1 and 
th e  t e x t  from th e D ayajja sa y s , "the mother having d ied  th e  
fa th e r  m arries aga in , and d ie s  le a v in g  is s u e  by the second  
m arriage., Thq&hildren o f th e  former, m arriage s h a ll  g e t  th ree
(136) (1915) I I  U.B.R. 74 .
out o f fo u r  sh ares o f  th e ir  ovm p a r e n ts1 p rop ertys and the  
rem aining share s h a ll  he g iv en  to  t h e ir  step -m oth eri I t  i s  
fu r th e r  to  be noted th a t th e Dhammathats th a t g iv e  the f i v e -  
e ig h th s , tw o -e ig h th s , and o n e-e ig h th  ru le  are much o ld er  than  
the Manuyin and th e D ayana,*' As fu r th e r , he was o f the  
op in ion  th a t Attasankhepa was an attem pt at recon cilem en t o f  
c o n tr a d ic to r y  t e x t s  o f  th e o ld e r  Dhammathats w ithout any 
in d ic a t io n  o f  th e b a s is  on which r e c o n c i l ia t io n  i s  j u s t i f i e d ,  
and th e tendency o f the work i s  to  e la b o ra te  in t r ic a t e  r u le s  o f  
d iv is io n  o f  p rop erty , th e learn ed  Judge h e ld  th a t the th r e e -  
fo u rth s  and o n e-fo u rth  ru le  should be fo llo w e d , even where th ere  
i s  is s u e  o f  th e  second m arriage.
The d e c is io n  In  th e Lower Burma case  o f Mi C hit Lu Ma v .
Mi Win Ma 0, ( 1 5 7 ) ,  was to  th e same e f f e c t ,  though the t e x t s  
were not d isc u s se d .
However, in  Ma Lay v* Tun Shwe (1 3 8 ), in  Lower Burma, and 
in  Ma Kin H laing v .  Ma Shwe Kin (1 3 9 ), in  Upper Burma, the  
con trary  view  was ta k en . In  Ma Layfs c a se , Twomey, C .J ., sa id ,
!lI t  was. p o in ted  out in  Ma Ba We v . M.i Sa U (140) th a t  
although  th e  Attaipankhepa I s  not an o r ig in a l  Dhammathat, i t  
i s  a work o f very  co n sid era b le  w eight because th e ex-Kinwun 
MingyI was a w e ll  known a u th o r ity  on Burmese Buddhist Law. 
A ccording to  t h i s  a u th o r ity , the r u le  under which th e s te p ­
mother ta k e s .o n e - fo u r th  and the c h ild r e n  o f  the former m arriage
(138) (1918) 10 L .B .R .10 .
(139) (1920) 3 U .B .R .272 .
(140) (1903) 2 L .B .R .174 (F .B .)
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th r e e -fo u r th s  i s  a p p lica b le  on ly  when th ere  i s  no is s u e  by the  
1 second m arriagef . S e c tio n  220 o f the Attansankhepa goes on ' 
to  sayj ' i f ,  however, c h ild r e n  are born a f t e r  th e  second  
m arriage, l e t  the p rop erty  brought by the fa th e r  o r  mother be 
d iv id ed  in to  e ig h t shares and l e t  th e c h ild r en  o f  former 
marriage tak e f iv e  sh ares, s te p -fa th e r  or step-mother*, two 
sh ares and th e  c h ild r e n  o f  th e  second m arriage one sh a re .
“Thus th e Kinwun Mingyi adopted the ru le  g iv e n  in  the Kungya* 
and th e  V in icchaya Dhammathat and tr e a te d  the Dhammathats which 
a llo w  a share to  the step -m oth er alone as being a p p lica b le  on ly  
to  a c h i ld le s s  step-m other
In  th e  Upper Burma case (141) Swinhoe, A .J .C c o n s id e r e d  
th a t as th e  r ig h t o f the ch ild r en  o f the f i r s t  marriage to  
p a r t i t io n  i s  a d m itte d j!the ch ild r en  o f th e  second marriage have 
ju s t  as stron g  a cla im  to  a s im ila r  share in  th e  property  
acquired  during th e f i r s t  marriage and no reason  i s  shown in  the  
Dhammathats why th e c h ild r e n  should not m utually  have a one- 
e ig h th  share in  th e p rop erty  o f the o th er  m arriage.(  But the  
reason  seems to  be obvious; the a te t  c h i ld r e n 1s r e la t io n s h ip  
to  t h e ir  fa th e r  or  mother i s  not severed  by h is  m arriage; 
whereas, th e auk is s u e  as a ls o  the parent through whom th ey  
claim  begin to  have a r e la t io n s h ip  w ith  th e  fa th e r  or the mother 
on ly  from t h e .second m arriage. s
These r u lin g s  were con sid ered  in  Ma E Hinyin v .  Maung Ba
Maung (1 4 2 ), where a Bench o f the High Court h e ld  th at th e is su e  
m il"  Ha.~SIn~malng v .  Ma Shwe Kin, (1 9 2 0 J g 
vi'tg) (1924) 2 Ran.123
by th e  second m arriage a fe  not c o -h e ir s  w ith  t h e i r  su rv iv in g  
p aren t, th u s d is s e n t in g  from a branch o f  th e  r u lin g  in  Ma B in  
H laing *s and Ma Lay*s c a s e s .  As I t  was not n ecessa ry  to  
determ ine th e  sh ares o f  th e a t e t  c h ild r e n  when th ere  was is s u e  
o f th e  second marriage^no f in d in g  on th a t  p o in t was come t o .
But th e learn ed  Judge*s summary o f the e f f e c t  o f  th e  Dhammathats 
c i t e d  in  s e c t io n  229 o f th e D ig est I s  in t e r e s t in g  and throws 
l i g h t  on th e  problem; nas regards p rop erty  brought by th e  
fa th e r  to  th e  second m arriage V ila sa , Dhammathatkyaw, Vannana, 
Manuyin, H as!, Manuvannana'Pakasanl, V icch ed an i, R ajabala, Fanam, 
Dhammasara, and Kyetyo a l l  g iv e  th e  c h ild r e n  o f  th e  
f i r s t  m arriage th r e e -fo u r th s  and the second w ife  o n e -fo u r th .
A  '  *yyjL,
R asi, Manuvanna^ P akasani, and D ayajja make th e  sh ares fo u r-  
f i f t h s  and o n e - f i f t h ,  i f  the property  was th e 1 sep arate  prop erty
o f  the fa th e r * . Kungya and V in icchaya not on ly  m ention th e
c h ild r e n  o f  th e  second m arriage but a lso  apply to  th e p rop erty  
which the fa th e r  brought to  th e second m arriage th e ru le  which 
n ea r ly  a l l  th e o th er  Dhammathats apply to  th e  j o in t ly  acquired  
p rop erty  o f  th e  second m arriage. Y azathat s im ila r ly  a p p lie s  
to  th e p rop erty  brought by the fa th e r  to  th e  second marriage 
th e r u le  which Manu a p p lie s  to  th e j o in t ly  acqu ired  property  
o f  th e  second m arriage. I t  seems probable th a t the authors o f
b oth  th e se  Dhammathats found the ru le  In  an o ld e r  Dhammathat
and m isap p lied  i t .  The a lte r n a t iv e  r u le  in  D ayajja , which i s  
found In  no o th er  Dhammathat seems to  be m erely  an attem pt on 
th e p art o f  th e  author t o  adopt the f o u r - f i f t h s  and o n e - f i f t h
ru le  m entioned above so as to  provide s p e c i f i c a l l y  fo r  the  
ch ild r en  o f  the second m arriage• "
- ..........  - - ' - 1 Q , /  r  Q
F urther, Attasankhepa, 220 h as, ^  U : a
some Dhammathats would d iv id e  (the e s ta t e )  in to  e ig h t sh ares,
!,and th u s i t  would appear th a t  the learn ed  Author was not so  
much ex p ressin g  h is  op in ion  as m erely s ta t in g  th a t th ere  was 
t h i s  c o n f l i c t  o f  o p in io n .
A ccord ingly , i t  i s  subm itted th a t th e  ru le  o f  d iv is io n  
would not be a lte r e d  by the presence o f  is su e  of the second  
marriage (1 4 3 ) ,
I f  th ere  are ch ild r en  by more than one e a r l i e r  marriage
o f the common parent such c h ild r en  w i l l  to g e th e r  be e n t i t l e d  to
■    •
the th r e e -fo u r th s  share, the ch ild ren  o f  the marriage to  which
the payin  was brought o b ta in in g , c o l l e c t iv e ly ,  double the share
o f  th e o th er  marriage or m arriages (1 4 4 ) . Thus where the h e ir s
are a th ir d 'w ife  and th e c h ild r en  o f  th e  f i r s t  and second
m arriages and th e  property to  be d iv id ed  i s  payin  brought by
th e deceased  husband to  th e f i r s t  m arriage the shares a r e :-
Third w if e ..................... , a o n e-fo u rth  share
C hildren  o f ..........................
second m arriage. • . * • • • • •  a o n e-fo u rth  sh are ,
C hildren o f ..........................
f i r s t  m arriage,   a o n e -h a lf  share (1 4 5 ) ,
Where, however, I t  i s  not p o s s ib le  to  a s c e r ta in  to  which o f the  
e a r l i e r  m arriages th e payin  was brought, i t  i s  probable th a t the
(143) see a lso  IT* May Oung, Leading ca se s  on Buddhist Law, 282 ,
(144) Ma'Ba We v .  Ml S a U , (1905)8 L *B .R .l74 (P .B .) ' “r"r
(145) Mp;.<!)ta.l'E~*Saya v .  Ma M elnkale, (1892)11 U .B .R .11889-96)93 ,
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th r e e -q u a r te r  share t o  which th e  c h ild r e n  are e n t i t l e d  w i l l  be 
d i v i s ib l e  between them e q u a lly  per c a p ita  (1 4 6 ) ,
Regarding p a r t i t io n  o f  hnapazon,
Manugye sa y s , ftI  w i l l  now la y  down th e law as regards the  
p a r t i t io n  o f  p rop erty  between the s t e p - fa th e r  and h is  s te p -s o n .  
I f  the s te p -s o n  be l i v in g  w ith  h is  s t e p - fa th e r  at the time o f  
h is  m other’ s d eath , l e t  her p rop erty  be d iv id ed  in to  fou r sh ares  
and th e  husband have on e. I f  during the tim e o f  h er covertu re  
w ith  th e  second husband she s h a ll  have in h e r ite d  th e p rop erty  o f  
h er p a ren ts , l e t  th e  husband have h a l f  o f  i t  though she has no 
c h ild r en  by him, as th e  husband has a r ig h t  to  th e  w i f e ’s
. . . . . .  ' "  t  - - . .v * ., . . .. k . . . . . .
property; and l e t  the s te p -so n  have th e o th er  h a lf ;  and 
though th e  mother in h e r ite d  h er f a t h e r ’s p rop erty  during h er  
covertu re  w ith  the s te p - fa th e r , he has no r ig h t  to  the grand­
so n ’s share; l e t  h i s  s te p -so n  have I t ,  Let them bear th e  
d eb ts in  th e  same p rop ortion s; and o f  th e  p rop erty  acquired  
during th e  covertu re  o f  h is  mother, l e t  th e  s te p -so n  have one- 
s ix th  sh a re11 (147) ,
!,I f  a man and woman, having each c h ild r e n  s h a ll  marry and 
have a common fa m ily , the two law s fo r  th e  p a r t i t io n  o f th e  
p rop erty  betw een th e  man and th e  c h ild r e n , on th e  d eath  o f  th e  
woman are th e se ;  l e t  th e o r ig in a l  p rop erty  o f  th e  deceased  
mother be d iv id ed  in to  fo u r  sh ares; l e t  th e  s te p - fa th e r  have
(I4 6 )Ma Ba We v .  Mi 8a IT, (1903)2  ~L,B«R,174 C^.B.)
. (147)Manugye, Book 10, s e c t io n  8 ,  . , .
one and th e  son o f  th e  deceased  th ree sh a res ,. I f  th ere  have 
been any p rop erty  acq u ired -d u rin g  the second m arriage, l e t  i t  
be d iv id ed  In to  e ig h t  shares; l e t  th e fa th e r  have f iv e , '  the , 
son o f  th e  l a s t  m arriage two, and th e sons by th e form er m arria­
g es  one sh a re . I f  th e fa th e r  d ie s  f i r s t  and th e  mother 
a fterw ard s, though th e  fa th e r  may have had no p rop erty , l e t  
th e  m o th er^  p rop erty  be d iv id ed  in to  f i v e  sh a res , o f  which l e t  
h er son have th re e ; l e t  the rem aining two shares be d iv id ed  
in to  th re e ; o f  th e s e  l e t  th e son o f  th e fa th e r  have one, and 
th e  son o f t th e  l a s t  m arriage the o th er  tw o. Should th e mother 
d ie  f i r s t  and th e fa th e r  afterw ards,, l e t  th e  same r e la t iv e  
p r o p o s it io n s  be observed,*1 (148)
I t  may be sa id  th a t where a widower w ith  c h ild r e n  m arries  
a maiden and has is s u e  o f th e  second m arriage, s e c t io n  10 o f  
Book 10 o f  Manugye i s  not a p p lica b le  f o r  th e  case th ere  
contem plated  i s  th a t a widow w ith :c h ild r e n  m arries a widower, 
w ith  c h ild r e n  and has is s u e  o f  th e new u n ion . But th a t makes 
no d if fe r e n c e , fo r  Manugye sa y s , " If th e r e  have been any 
p rop erty  acqu ired  during th e  second m arriage, l e t  i t  be d iv id ed  
in to  e ig h t  sh ares; l e t  th e fa th e r  have f i v e ,  son o f  the l a s t  
m arriage tw o, and th e sons by th e  form er m arriages one sh are,"  
From t h i s  i t  I s  c le a r  th a t th e  o n e -e ig h th s  share i s  g iv en  
c o l l e c t i v e l y  to  the a t e t  ch ild ren *  So i f  th ere  be a te t  from 
one s id e  o n ly  th a t o n e -e ig h th  share s h a l l  go to  th o se  a te t  
ch ild ren , o n ly . ...............  ................
(148) Manugye, Book 10, s e c t io n  1 0 .
Hence accord in g  to  Manugye, th e  s te p -e h ild r e n  g e t  one- 
s ix th  and th e  s tep -p a ren t f i v e - s ix t h s  o f  th e  hnapazon p rop erty
when th ere  I s  no is s u e  o f  th e subsequent m arriage, but th e
< - ■ - - ■ ,  ■ ■ ■ - - ■ ,  ,  ■
s te p -c h ild r e n  g e t  o n e -e ig h th  and the s tep -p a re n t sev e n -e ig h th s
o f  th e hnapazon p rop erty  when th ere  i s  is s u e  o f th e subsequent
m arriage       . .
But i t  was d ecid ed  in  Hga Po T hit v .  Mi Thaing (149) th a t
on th e  d eath  o f  th e  fa th e r , who has m arried two w ives in
s u c c e s s io n , the. c h ild r e n  o f th e  f i r s t  m arriage are e n t i t l e d  to
o n e -e ig h th  o f  th e  p rop erty  acquired  during th e continuance o f
th e  second m arriage. In  t h i s  case i t  i s  not c le a r  from the
judgement w hether th ere  was a c h ild  o f  th e  second m arriage.
I f  there was th en  th e ju d gm en t I s  in  accordance w ith  th e r u le s
m entioned in  Manugye. But i f  th ere  was no is s u e  o f  th e second
m arriage th e  judgement i s  in  c o n f l i c t  w ith  th e  r u le s  la id  down
In Manugye. The t e x t  in  Book 10, s e c t io n  10 , was r e fe r r e d  to
in  th e  judgement but not s e c t io n  8*
m  ' — ' ..........................
•I-n 3^. So v.j, Hmat Tha (1 5 0 ), i t  was d ecid ed  th a t  when a 
fa th e r  on th e  death  o f h is  w ife  m arries aga in  and d ie s  le a v in g  
no is s u e  by th e  second w ife ,  th e  c h ild r e n  o f th e  f i r s t  m arriage 
take o n e -e ig h th  o f  th e jo in t  p rop erty  o f  th e  second m arriage 
and th e  widow s e v e n -e ig h th s . In  t h i s  case  Manugye Book 10, 
s e c t io n  8 , which covers such a case was c a s u a lly  r e fe r r e d  to  
but not d is c u s s e d . With much h e s i t a t io n  S ir  John Jardine  
d ecid ed  th e  case  as in d ic a te d  above r e ly in g  on Hga Po T hit *s
(149) (1873) S.J i l8 .~  "
(150) (1883) S . J .1 7 7 •
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case  (151) and Wunnana, (1 5 2 ), and Mahatticchjfcdani Dhammathats 
(153) . ..................  ;  - .' , „ _
**-n Ma Ba We v .  Mi Sa U (1 5 4 ), a man m arried th r ic e  in  
su c c e ss io n ; th ere  was is s u e  o f  the f i r s t ,  and second m arriages, 
th e man d ied  le a v in g  him su rv iv in g  h is  a te t  c h ild r e n  and h is  
c h i ld le s s  th ir d  w ife ; he l e f t  a te tp a  p rop erty  as w e ll  as 
hnapazon property* o f  the l a s t  m arriage. I t  was h e ld  by a P u ll  
Bench o f  th e  G hief Court o f Lower Burma t h a t ,  in  a p a r t i t io n  
between th e  a te t  c h ild r e n  and the widow, th e widow was e n t i t l e d  
to  o n e -fo u rth  o f  th e  a te tp a  and se v e n -e ig h th s  o f th e hnapazon; 
the a t e t  c h ild r e n  were e n t i t l e d  to  share e q u a lly  per ca p ita  
in  th r e e -fo u r th s  o f  th e  a te tp a  and o n e -e ig h th  o f th e  hnapazon 
(1 5 5 ) .
Up to  t h i s  p o in t th e p r o v is io n s  o f  s e c t io n  8 o f  Book 10  
o f Manugye were b e in g  o v e r -r id e n  by th e r u lin g s  o f  th e  C ourts; 
But In  Ma Nyein B v .  Maung Maung (156) a P u ll. Bench o f th e  
Rangoon High Court review ed th e q u estio n  whether th e  d e c is io n  
3-n Ma Ba We ! s case (1 5 7 ), w hich fo llo w ed  S ir  John J a rd in e’ s 
d e c is io n  in  Mi S o f s caye (1 5 8 ), was c o r rec t  and h e ld  th a t ,  as  
Manugye i s  c le a r ,  unambiguous and w e ll-fo u n d ed , i t  ought to  be
(151
(152
(153
(154
(155
(156
(157
(158
(1873) S .J . I 8 .
D ig est I ,  s e c t io n  23 .
D ig est I ,  s e c t io n  3 5 .-  
(1903) 2 L .B .R .174 (P .B .)
I b id .
(1925) 3 Ran.549 (P .B .)
M$, Ba We v .  Mi “Sa Ut (1903) 2 -L .B .R .174 (F .B .)  
g T S S T v . Mi Bmat TKa, (1883) S .J .1 7 7 .
follow ed; where a Burman Buddhist, who has married more than •
once, d ies  leaving  hnapazon property of the la s t  marriage, the
law o f p a r t it io n  o f that property between the step -ch ild ren  and
4 . . . . . . .  . , t  ■ ,  •
th e ir  step-parent i s  that the step -ch ild ren  get one-eighth and4 ' '■>>*" t ■ * _
the step-parent seven-eigh ths, i f  there i s  issu e  of the la s t  4 4 ' 4
marriage; but the step -ch ild ren  get o n e-s ix th  and the step -
parent f iv e - s ix th s  when there i s  no issu e  of the la s t  marriage
(159). , .
So, the present p o s itio n  i s  th at:*
(3-) hnapason of the second marriage i s  d ivided as fo llo w s.
(a) Where th ere  i s  i s s u e  o f  the second m arriage, the
- 4 ■ ' “ - ' i  "
step-parent takes a seven-eighths and the ch ildren  
of the f i r s t  marriage take one-eighth  (160).
(b) Where th ere  i s  no i s s u e  o f  th e  second m arriage, the  
s tep -p a re n t  ta k es  f i v e - s i x t h s  and th e  c h ild r e n  o f  
th e  f i r s t  marriage take o n e - s ix t h  (1 6 1 ) .
(H ) Lettetpwa of the second marriage acquired by the common 
parent i s  d iv is ib le  between the step-parent and the 
ch ildren  o f the f i r s t  marriage in  equal shares (162).4
Regarding the le ttetp w a of the step-parent o f second 
marriage, i t  was held  in  U Hla. Fe v . Ma HI a Khin. (163) that 
the ch ildren  o f the f i r s t  marriage of th e ir  mother are e n t it le d ,
f ’ *
on the heath of th e ir  mother.without issu e  of her second marriage
(159) Ma iflyein 1 v . Mg J ig .(1985)3 R an.549(F .B .).
(160) Ma Iferein S v . Mg.kaung, (1925)3 Ran.549(F.B.),
(161) Ib id . "
(162) Mg.TUn Gyaw v . Ma B a lo ,(1900)11 U.BiR. (1897-1901)185} 
kg.Paw Thit v . Ma E Yin, (1924)2 Ran.521.
(163) (1941)Rail.E^B..440.
to  a on e-six th  share in  the jo in t property, whether hnapazon
t
or in h erited  lettetpw a of th e ir  mother and th e ir  step -father*
It  was pointed out that there i s  a sp ec ia l p rovision  in  sec tio n  
8 of Book X of Manuljye fo r  the in h erited  lettetp w a of the 
deceased parent, but there i s  no sp ec ia l provision  fo r  the 
in h erited  lettetpw a of the surviving parent, and, consequently, 
as a m atter of construction , the in h erited  lettetpw a of the 
surviving parent i s  included in  the general term fproperty 
acquired during the coverture of h is  mother1. That such 
in h erited  property i s  jo in t property of the couple has been 
la id  down in  the case of C.T.F.V.Chetty Firm v . Maung Tha 
Hlaing (164 ). The words used in  th is  phrase, both in  the 
o rig in a l Burmese and in  the E nglish  tra n sla tio n ^  are su ff ic ie n t ly  
wide to  include not only the hnapazon property acquired by the 
jo in t exertion  of the couple, but a lso  property acquired during 
coverture by e ith e r  of them by Inheritance from th e ir  parents 
or r e la tio n s; and the phrase is  c e r ta in ly  not r e s tr ic te d  to  
hnapaxon property only* The judgement of the P u ll Bench in  
Ma Wyein E 1s case (165) was r e s tr ic te d  in  terms to  hnapazon 
property because that was the only kind of property in  the case 
before the Court, but the judgement Is based on-an in terp re­
ta t io n  of sec tio n s 8 and 10 of Book X of Manugye, and the 
reasoning contained In the judgment of Maung Ba J.., Is  equally  
applicable to  any other kind, of jo in t acquIred,property.
(164) (1925) 3 Rah.522 (F.B.)*
(165) (1926) 3 Ran.549 (F .B .h
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10. P a r tit io n  oh the death of the cominon parent a f te r  that
I t  would seem that the r igh t to  claim  p a r tit io n  upon the
■ • i  J . . .  . , w -  -
death of the step-parent a r ise s  o n l y  when the death of the
step-parent occurs a fte r  that of the common parent, for  so long  
as the common parent remains a liv e  the ch ildren  (other than 
the orasa) of the second marriage w ill  not be e n t it le d  to  any 
share, nor i s  there upon the prior death of the step-parent 
the fea r  of m isappropriation or waste which i s  the foundation  
of the ru les  allowing p a r tit io n  upon marriage (166)•
The Dhammathats, i t  has been pointed out (167), are in  
favour of the fam ily property being kept undivided u n til the
death of the la s t  parent; the rule o f d iv is io n  i s  not there­
fore in  any way dependent on whether the common parent or the 
step-parent predeceases the other, A d ifferen ce  is> however, 
made between the case when only one spouse had children by an 
e a r lie r  marriage, and the case when both had.
In the f in a l'c a s e  i . e ,  when only one spouse had children
by an e a r l ie r  marriage, payin brought to  the second marriage
•" ■ ■ " * ■ *    ■ . <. ~ f
by the common parent, provided none i s  brought by the step ­
parent and no property i s  acquired during the second marriage, 
i s  d ivided as fo llo w s i-
The ch ild ren .o f f i r s t  marriage take three-quarters and
7X66) M g , A u n g  v ,, Mg.Kha,7 l9 2 8 ) 6 Han.427 (F.B.).
(167) D igest 1 /  sectrons"^”37, ' , 2 3 8 ; ^ ^
see in  Mg.Lu'G-ale v . Mg.hu ro ,k^ u .b .K .i^ u ;  
Mg.Po Aung v . MgTKha, (1928) 6 R a n . 4 2 7 ( F #B . ) P © F  
 ------ - ~ - Mg.Ba I .  a t 4 3 7
children  of second marriage take one-quarter (168), but such 
payin w il l  go to  the ch ildren  of the f i r s t  marriage, i f  the
4 ‘ ' v .......................................................................................................... ■ . . . . . . . .
step-parent a lso  brings payin to  the marriage, or i f  property 
i s  acquired during the second marriage (169)*
The ru les with regard to  the p a r tit io n  of payin brought 
to  the second marriage are founded on provision s of Manugye 
(170), which la y  down th a tt>where payin i s  brought to the second 
marriage by the step-parent, i t  sh a ll i f  there be no other  
property o f the second marriage, go wholly to  the ch ildren  of 
that marriage and the step -ch ild ren  in  the proportions of 
three to one»
Lettetpwa of the second marriage acquired by the common 
parent i s  d iv is ib le  between the ch ildren  o f both m arriages(171) 
The te x ts  (172) do not la y  down any general p rin cip le  
applicable to  th is  kind of property, and the ru le of equal 
d iv is io n  was formulated in  the case of Maung Gale v , Maung Bya 
(173) on the ground that there was no reason for  preferring  
the ch ildren  o f the second marriage at the expense of those of 
the f i r s t .  The lettetpw a then under con sid eration  had, 
however, been acquired by the common parent; but where 
le ttetp w a i s  acquired by the step-parent who, unlike the common
p aren t,-ord in arily - i s  unrelated by blood to  the ch ildren  of the
(168)’ Ka" Hpan" v . M'Orgtte Sa,'‘lI&2Sy7“ Rin “
(169) ffig .tu lla le  v . Ig.Ltf f’o, (1922)4 U.B.R.140.
(170) Rigest' sec tio n
(171) Mg.Gale v . Mg.Bya,(1906)4 L .B.R .189.
(172) sec tio n  237.
(173) (1906) 4 L .B .R .189.
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f i r s t  marriage, d iffe r e n t considerations might w ell be held  
to  apply*
. The p r in c ip les  to  be follow ed in  the case of hnapazon 
property i s  that the ch ildren  o f the marriage during which the 
property was acquired are e n t it le d  to  double the share of the 
ch ildren  o f any other marriage (174), and in  the ap p lica tion  of 
th is  p r in c ip le  grandchildren take the share to  which th e ir  
parents would have been e n t it le d  (175)*
Thus, where a man who had married three wives in  succession  
died leav in g  him surviving grandchildren o f  the th ird  marriage . 
and ch ildren  o f the f i r s t  and second m arriages, i t  was held  
that in  the hnapazon of the th ird  marriage the share o f the 
grandchildren was. on e-h a lf, and the share of the ch ild ren  o f  
each of the other marriages was one-quarter (176)•
Where two persons, each w ith ch ildren  o f a previous 
union* marry3the te x t s ,  except Kaingza, provide that the whole 
of the property of the second marriage s h a ll ,  in  the absence 
of ch ildren  of that marriage, be. divided equally  between the 
children  of the former marriages* Kaingza says each group 
takes the payin of i t s  parent (177)* So fa r  only the question
IB— i I rf j^  ^  ^ ,  t. . . . .  -
'( m r ikVPo luhg ’v r igTiaia, CtgSgQ" The property
ih  su it  in  th is  case i s  described i n t h e  headnote as 
le ttetp w a , but i t  would appear that i t  was in  fa c t  hnapazon 
see Maung. Ba, J .,  at p *435, where he speaks o f  *properties"" "'
jo in t ly  acquired*•
(175) Ma Mill E* v . Ma Kyaw Thiri, (1897) P .J .361;
Ma X^ ah Shwe v* Ma 3 e in ,(l9£4)g  Han*514 and see under 
*ou t-of-tim e ** gra ndcKTldre n *
(176) Ma Min E ‘v . Ma KyaW Than, (1897) P*J*361*
(177) D igest I ,  sectio n  2dW.
of d iv is io n  of hnapazon property has come before the Courts 
fo r  con sid eration  and the Court ruled that A, a widower with  
ch ildren  married B, a widow with ch ildren  * that there was no
issu e  o f the union o f A and B, and A predeceased B, on the
death of B the ch ildren  o f  A and the ch ild ren  of B were
e n t it le d  to  h a lf  the hnapazon of the marriage o f A and B (178)
CHAPTER XVI 
LOSS OF R I GHTS OF INHERITANCE,
1 .  T he  e f f e c t  o f  a d o p t i o n ,  o n  r i g h t s  o f  i n h e r i t a n c e , ,
T h e  r i g h t s  o f  i n h e r i t a n c e  a r e ,  i n  g e n e r a l ,  s o  i n t i m a t e l y  
c o n n e c t e d  w i t h  t h e  m a i n t e n a n c e  o f  t h e  f a m i l y  t h a t ,  i f  t h e  
l a t t e r  b e  b r o k e n ,  t h e  f o r m e r  a r e  n e c e s s a r i l y  a f f e c t e d .  The  
f a m i l y  b o n d  i s  c l e a r l y  s e v e r e d  w h e n  a  c h i l d  i s  t a k e n  i n  a d o p t i o n  
b y  a n o t h e r  p e r s o n ,  a n d  i t  i s  a l s o  b r o k e n  b y  d i v o r c e  o f  a  c h i l d * s  
p a r e n t s .  I n  t h e s e  t w o  c a s e s  t h e  s e v e r a n c e  o f  t h e  f a m i l y  t i e  
i s  a  m a t t e r  o v e r  w h i c h  t h e  h e i r  h a s  no d i r e c t  c o n t r o l ,  A 
t h i r d  c a s e  a r i s e s  w h e n  t h e  h e i r  i n t e n t i o n a l l y  s e v e r s  t h e  t i e  
h i m s e l f  o r  a c t s  i n  s o  u n d u t i f u l  a  m a n n e r  t h a t  h e  c a n  n o  l o n g e r  
b e  c o n s i d e r e d  a  m e m b e r  o f  t h e  f a m i l y ,  A f o u r t h  c a s e  a r i s e s  
w h e n  a  p e r s o n  b e c o m e s  a  p h o n g y i  (monk) w i t h o u t  r e t a i n i n g  t h e  
a n i m u s  r e v e r t e n d ! , I n  t h e s e  t w o  l a t t e r  c a s e s  t h e  h e i r  
i n t e n t i o n a l l y  s e v e r s  t h e  t i e  h i m s e l f ,
A p e r s o n  t a k e n  i n  a d o p t i o n  l o s e s  t h e r e b y  a n y  r i g h t  t o  a  
s h a r e  i n  t h e  e s t a t e  o f  h i s  n a t u r a l  p a r e n t s  ( 1 ) ,  B u r g e s s ,  J , G , ,  
o b s e r v e d ,
" T h e  a d o p t e d  c h i l d  d r o p s  o u t  o f  h i s  own f a m i l y  a n d  I s  
p r o v i d e d  f o r  i n  t h a t  a d o p t i n g  h i m .  The  e x p e c t a t i o n s  a n d  
a r r a n g e m e n t s  o f  t h e  m e m b e r s  o f  t h e  f a m i l y  h e  h a s  l e f t  a r e  
f o r m e d  a c c o r d i n g l y ,  a n d  i t  w o u l d  b e  m a n i f e s t l y  I n e q u i t a b l e  t o
l e t  t h e  c h i l d  a d o p t e d  I n  a n o t h e r  f a m i l y  come b a c k  i n t o  h i s  own
( 1 )  Mg . 8 9 ^ I I  UT.B.R. ( 1 8 9 7 . 0 1 ) 1 0 4 .
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and disappoint the reasonable ca lcu la tio n s  of the future  
which have been made th erein #11 (2 ) .
Under Burmese Buddhist Law the re la tio n sh ip  between an 
adoptive parent and h is  adopted ch ild  cannot be terminated by 
the u n ila te r a l act o f the parent. An adoptive parent has no 
power to  d is in h e r it  h is  adoptive ch ild  (except p o ssib ly  by 
g iv in g  him in  adoption) any more -than a natural parent has such 
power in  respect of h is  natural and law ful ch ildren  (3) * I f
the adoptive parents show by th e ir  acts that they have severed 
the re la tio n sh ip  with the k ittim a ch ild , and i f  the conduct of 
the ch ild  who has reached the age of d isc r e tio n  shows that he 
has acquiesced In th e ir  w ishes, as expressed by th e ir  a c ts , so 
that n e ith er  party regard the other any more as ch ild  or as 
parents, then the presumption a r ise s  that the t i e  between the 
adoptive parents and the ch ild  has been broken and the la t te r * s  
righ t of Inheritance in  h is  adoptive p a ren ts1 e s ta te  Is l o s t ( 4 ) .  
Where the evidence i s  s u ff ic ie n t  and c lea r  that a person was 
the k ittim a adopted son o f h is  adoptive parents, the mere fa c t  
that h is  natural fa th er  subsequently made a g i f t  o f some 
property to  him and in  the deed of g i f t  described h im self and 
h is  donee as fa th er and son r e sp ec tiv e ly , does not prove by
TgrTE3*atTv ' roar----------
(3) M$t Kyi'n Seih v . Mg.Kyin Hfcalk, (1940) Bgjn*fc^«783.
(4) ib id .
i t s e l f  that the adopted son had not severed h is  natural
fam ily t i e  (5 ) .  He s t i l l  remains the adopted son of h is
adoptive parents, a g i f t  of immoveable p rop erties does not by
i t s e l f  s ig n ify  much. The natural fa th er , from love and
a ffe c t io n  for  the ch ild  he had begotten might want to  b en efit
him, or h© might have aided from m otives such a is these
described by Mg.Kin J ., when he said  (6 ),
"Regarding the contention that the fa c t o f the p l a i n t i f f fs
having obtained inheritance in  her natural p aren ts1 e sta te
negatives the idea of there being an adoption, i t  i s  not, in
my opinion, tenable at a l l .  There must be many cases in  which
a ch ild  adopted in to  another fam ily i s  allowed to  in h er it
from i t s  natural parents, owing to  ignorance o f the law on the
part of the co-sh arer. In any case, th is  fa c t alone cannot
overthrow the conclusion  to  be arrived at from p o s it iv e  evidence*
2. The e f f e c t  o f a divorce between parents on a c h ild fs 
rigHt1' to  in h er it to  them.'
The fam ily  t i e  i s  severed by divorce, and the r ig h ts  of
the children of a divorced couple seem to  depend upon the
arrangements made at the time of the divorce as to  which parent
they sh a ll belong (7 ) .  Upon the divorce o f th e ir  parents the
■«'  l""'" »"«■■ ■■■■■■>■ *■ -r n r . . . J  ■-r.  ir n --mil —x_i-■ U1U.JWJT1IM... ■
(5) M.Rjjlyappa Ghettyar v* Ma Hyun, (1941) Rgn.L.R.742.
(6) Maung Seik v* Ma Thlt Puh Special C iv il Side Appeal Ho.135 
of 191# Chief Court of~ tower Burma, quoted in  M.R$ieyappa 
Chettyar v . Ma Nyun, (1941) Rgn, fefev792.
(7) Maung Ba Thwln v . Maung Fo H ti, (192J) 6 Ran.510 at 518.
ch ildren  of the marriage w ill  lo se  th e ir  r ig h ts  of inheritance  
In the property of the parent with whom they cease to  l iv e ,  
unless f i l i a l  r e la tio n s  with that parent are maintained (8 ) .
The lead ing authority  on the subject Is  Thaik v . Tu 
(9) decided by S ir  John Jardine in  1883. He based h is  judge­
ment upon the p r in c ip le  of Burmese customary law that a ch ild  
who upon the divorce o f h is  or her parents, i s  taken by one of 
them and c lin g s  to  that parent and to  the l a t t e r 1s new spouse, 
has become a member of a new fam ily and has lo s t  h is  or her 
r ig h ts  in  the o ld .
In MI Thaikfs case (10), a daughter who atta in ed  m ajority  
during her fa th e r 1s life t im e  claimed her share in  the lettetpw a  
property of her fa th er  and h is  second w ife . The p r in c ip le  la id  
down in  that case i s  of general ap p lica tion  and has co n s is te n tly  
been fo llow ed . H artnoll, J ., observed,
"As has been pointed out in  the various cases parents have 
a righ t o f control over th e ir  ch ildren , and in  the case of a 
divorce a p o s it io n  very analogous to  that o f adoption a r is e s .
In adoption parents g ive away th e ir  ch ildren  to  others and unless  
f i l i a l  r e la t io n s  are resumed the ch ildren  so given away lo s t  a l l  
r ig h ts  of inheritance from th e ir  natural parents* In the case
(8) Ma Chit May v.~ Ma Saw Shin, (1934) 13 Ran. 166.
(9) (1883) S .J . 184.
(10) Ib id .
of young ch ildren  th e ir  wishes are not con su lted . I t  i s  
the w ill  of the natural parents and those who adopt them which 
decides the m atter. S im ilarly  in  the case of divorce where 
the ch ildren  are of tender age I t  i s  the w il l  of the parents 
which decides the d isp o s it io n  of the ch ildren  and I think that 
i t  must be held s im ila r ly  that the ch ildren  lo se  the right to  
in h er it  the property of the parent who has abandoned them 
unless f i l i a l  r e la tio n s  are resumed," (1 1 ).
I t  i s  immaterial when the property of the parent was 
acquired (.12); and the severance of the t i e  binding the ch ild  
to  the parent w ith whom he or she ceaseq^o l iv e ,  a lso  involves  
the severance o f the t i e  connecting that ch ild  with the h e irs  o f  
such parent by a former marriage (1 3 ),
F i l ia l  r e la tio n s  have been defined as l iv in g , planning and 
working with the fa th er (14); at le a s t  the ch ild  must aid and 
cherish  the separated parent and l iv e  w ith him or under such 
circumstances as to  show that the f i l i a l  duty i s  discharged  
according to  such p aren t!s wishes and that the fam ily t i e  i s  
kept unbroken (1 5 ), I t  i s  a question of fa c t  in  every case 
whether f i l i a l  r e la tio n s  have been maintained and i t  i s  doubtful
(11) Ma Yi v . Ma 0^167(1912) 6 h.B .R . 167 at 1697
(12) Ma Shwe Ge v.; Uga Lan, (1884) S .J .2 9 6 .
liTTarr vTTflg ,Pb CHaTn, (1899)I I  U.B.R. (1897-1901)116;
Ma Tin U v . Ma M arian , (1927) 5 Ran.359.
(13) he Maung v . Ma I^ w~e^ ~(l9I9) 10L .B .R .107 .
(14) Ma ShweG-e vTT^aEan, (1884) S .J .2 9 6 .
(15) Ma Sein  ¥yo v . MaT^ywe, (1893) 11 U .B .R .(1892-96)159.
i f  any p recise  d e f in it io n  can u se fu lly  be made. Separate 
l iv in g  i s  not by i t s e l f  s u ff ic ie n t  to  negative the due 
performance o f f i l i a l  d u ties (16), and, on the other hand, the 
education and maintenance of the ch ildren  i s  not n ecessa r ily  
su ff ic ie n t  to  revive the right to  inheritance possessed  by the 
former p rior  to  the divorce (1 7 ).
The law with regard to  the resumption of f i l i a l  re la tio n s  
has been co n c ise ly  summarized in  Ma Chit May v# Ma Saw Shin (18) 
by Leach, J .,  who said:
"The lo s t  r ight may be regained by what i s  u sually  described  
as the resumption of f i l i a l  r e la t io n s . I t  i s ,  however, 
necessary to  bear in  mind what i s  to  be Implied by the use of 
these words. The r igh t can only be regained i f  the parent from 
whom the ch ild  was# separated w il ls  i t .  A daughter who has 
liv e d  with her mother since the divorce of her parents Is  not 
to  be regarded as an h e ir  of her fa th er merely because she and 
her fa th er  have remained on terms o f a f fe c t io n  and she has 
continued to  v i s i t  him. I f  at the time o f the divorce the 
daughter lo s t  the right to  in h er it her fa th e r 1s e s ta te  the 
right can only be regained by the fa th er  taking her back in to
the fam ily and accepting her as one of h is  h e ir s . In other
(16) Ma T i n  I? V .  Ma Ma Than, (1927) 5 RanT^S^* ~
Ma Hgwe~Itin v . Ma Hfrfle, (1923) 1 Han.42.
(17) Ma L nlt May v . Ma Sot Shin, (1934) 13 Ran.359}/66)
see further in sK n ces'T ficu ssed  In the chapter on the 
E ffect of Divorce on Children (supra).
(18) (1934) 13 Ran.166•
w o r d s  t h e  g o v e r n i n g  f a c t o r  i s  n o t  t h e  w i l l  o f  t h e  d a u g h t e r , b u t  
t h e  w i l l  o f  t h e  f a t h e r 1* ( 1 9 )  *
I t  w a s  h e l d  I n  Mi Uyo v .  Ml U y e i n  T h a  ( 2 0 )  u p o n  t h e  b a s i s  
o f  t h e  t e x t s  c i t e d  I n  S . 2 9 7  o f  t h e  f i r s t  v o l u m e  o f  t h e  D i g e s t ,  
t h a t  w h e n  a  h u s b a n d  d i v o r c e s  h i s  w i f e  a f t e r  s h e  h a s  c o n c e i v e d  
t h e  c h i l d  i s ,  u p o n  t h e  f a t h e r ’ s d e a t h ,  e n t i t l e d  t o  a  h a l f  s h a r e  
i n  h i s  e s t a t e ,  t h e  o t h e r  g o i n g  t o  t h e  f a t h e r ’ s  s i s t e r *
A c h i l d  who a f t e r  t h e  d i v o r c e  o f  fchs i t s  p a r e n t s  who a r e  
B u r m e s e  B u d d h i s t s ,  n e i t h e r  l i v e s  w i t h  n o r  m a i n t a i n s  f i l i a l  
r e l a t i o n s h i p  w i t h  o n e  o f  i t s  p a r e n t s  d o e s  n o t  l o s e  i t s  r i g h t  
o f  i n h e r i t a n c e  t o  t h e  p r o p e r t y  o f  t h a t  p a r e n t ’ s  p a r e n t  a n d  i t  
i s  n o t  n e c e s s a r y  t h a t  f i l i a l  r e l a t i o n s h i p  b e t w e e n  i t s e l f  a n d  
i t s  p a r e n t  s h o u l d  b e  r e s u m e d  b e f o r e  i t  c a n  i n h e r i t  f r o m  t h e  
g r a n d p a r e n t *  B u d d h i s t  l a w  l i k e  a l l  o t h e r  s y s t e m s  o f  l a w  
a t t a c h e s  g r e a t  i m p o r t a n c e  t o  b l o o d  r e l a t i o n s h i p  a n d  t h e  g r a n d ­
c h i l d  i n  s u c h  a  c a s e  c l a i m s  t o  i n h e r i t  i n  h i s  own r i g h t  a s  a  
b l o o d  r e l a t i o n  -  a s  a  s o n  b e g o t t e n  a f t e r  r e g u l a r  m a r r i a g e  b y
a n d  n o t  a s  a  r e p r e s e n t a t i v e  o f  t h e  f a t h e r  o r  h i s  f a m i l y  ( 2 1 )
3* T h e  e f f e c t  o f . a  c h i l d ’ s m i s c o n d u c t  o n  h i s  r i g h t s  to  
InKe'ri-fc to  h is  parents'!
An h e i r ’ s  r i g h t  o f  i n h e r i t a n c e  i n  h i s  p a r e n t s *  e s t a t e  w i l l
b e  l o s t  o n  p r o o f  o f  c o n d u c t  o n  h i s  p a r t  s h o w i n g  a  d e l i b e r a t e
i n t e n t i o n  t o  s e v e r  t h e  f a m i l y  t i e  ( 2 2 ) *
l i g n u m i ^ n * .  nMir*1T~"l— n IT— •*"“  i— —J  1 ~ **" — i I
( 1 9 )  ( 1 9 3 4 )  1 3  Ran* lW Latl7 / .
( 2 0 )  ( 1 9 0 6 )  I I  U . B . R * ( 1 9 0 1 - 6 )  B u d d h i s t  L aw ,  I n h e r i t a n c e  1 5 .
( 2 1 )  Ma T h e i n  Hu v* Ma Pwa T h i t ,  ( 1 9 4 8 )  B . L . R . 1 2 6 .
( 2 2 )  tJTS.IviobtKam, B urm iese~~Bu5BEist Law, 1 2 0 .
c o n s e n t  o f  p a r e n t s  so j  d c5: 6 o  * a S  : cp
T he  f a m i l y  b o n d  c a n  b e  b r o k e n  b y  c o n d u c t  o f  t h e  h e i r  
h i m s e l f ,  t h a t  I s  t o  s a y  b y  fh i s  d e s e r t i o n  a n d  i n t e n t i o n a l  a n d  
d e l i b e r a t e  n e g l e c t  o f  t h e  o r d i n a r y  d u t i e s  o f  a f f e c t i o n  a n d  
k i n d r e d  ( 2 3 ) .  W h e t h e r  t h e  h e i r ’ s  c o n d u c t  i n  a n y  p a r t i c u l a r  
c a s e  i s  s u f f i c i e n t  t o  e s t a b l i s h  t h e  s e v e r a n c e  o f  t h e  f a m i l y  t i e  
i s ,  o f  c o u r s e ,  a  q u e s t i o n  o f  f a c t .  I t  i s ,  h o w e v e r ,  t o  b e  
o b s e r v e d  t h a t  h e i r s h i p  i s  a  s t a t u s ,  a n d  t h a t ,  o n c e  t h a t  s t a t u s  
h a s  b e e n  e s t a b l i s h e d ,  i t  i s  n o t  n e c e s s a r y  f o r  t h e  h e i r  a l s o  t o  
p r o v e  t h a t  h e  h a s  n o t  b r o k e n  o f f  f i l i a l  r e l a t i o n s  ( 2 4 ) .
T h e i r  L o r d s h i p s  o f  t h e  P r i v y  C o u n c i l  s a i d ,
" G o n d u c t  c a n  i n d e e d  o p e r a t e  a s  a  d i s q u a l i f i c a t i o n  o f  t h e  
r i g h t ,  b u t  i t  i s  i n  n o  s e n s e  a  n e c e s s a r y  q u a l i f i c a t i o n  t o  
o b t a i n  t h e  r i g h t . "  ( 2 5 ) .
I t  w a s  h e l d  i n  Ma T a l k  v .  Ma Uyun ( 2 6 )  t h a t  t h e  B u d d h i s t  
Code d o e s  n o t  g i v e  a n y  m e r i t o r i u s  v a l u e  t o  m e r e  l i v i n g  t o g e t h e r  
o r  m ake  t h e  o p p o s i t e  s t a t e  o f  t h i n g s  a  r e a s o n  f o r  e x c l u s i o n .  
T h e r e  m u s t  b e  some f i l i a l  n e g l e c t  t o  e x c l u d e ,  a n d  t h e  b u r d e n  
o f  p r o v i n g  s u c h  n e g l e c t  i s  tbn t h e  p e r s o n  a s s e r t i n g  i t ,  i t  w as
h e l d  i n  Maung S e i n  Thwe v*  Ma Shwe Y1 ( 2 7 )  t h a t  m e r e  s e p a r a t e
( 2 3 )  S h w e G o n  v .  H n i n  B w i n , ( 1 9 1 0 )  5 L . B . R . 2 3 1 ,  r e v e r s e d  o n  
o t h e r  g r o u n d s ’" b y  t h e ~ P r i v y  C o u n c i l ^  1 9 1 4 - ) ,  8  L . B . R . l .
( 2 4 )  M g . S e i n  Thwe v ,  Ma Shwe X I ,  ( 1 9 2 0 )  1 0  L . B . R . 3 9 6 .
( 2 5 )  M g T D w e^ v T T E o o  H aung  S h e T n ,  ( 1 9 2 4 )  3 R a n . 2 9  a t  34  ( P . C . )
( 2 6 )  I l 9 r0 r )  I I  F . X . R . U s S ^ l ^ D l ) 1 9 3 ,
( 2 7 )  ( 1 9 2 0 )  1 0  L . B . R . 3 9 6 ,
r e s i d e n c e  d o e s  n o t  b y  i t s e l f  p r o v e  o r  e v e n  s e t . u p  a n  i n f e r e n c e  
o f  a  b r e a c h  o f  f i l i a l  r e l a t i o n s  s u c h  a s  w o u l d  d e p r i v e  a  c h i l d  
o f  h i s  r i g h t s *  J o i n t  l i v i n g  i s  a n  o u t w a r d  a n d  v i s i b l e  s i g n  
o f  t h e  m a i n t e n a n c e  o f  t h e  f a m i l y  b o n d  w h i c h  m ay s a f e l y  be  
d i s p e n s e d  w i t h  i n  t h e  c a s e  o f  n a t u r a l  c h i l d r e n  b e c a u s e ,  a s  i t  
i s  s a i d ,  t h e  t i e  o f  b l o o d  i s  n o t o r i o u s .  I n  t h e  c a s e ,  h o w e v e r ,  
o f  a n  a d o p t e d  c h i l d ,  a c c o r d i n g  t o  t h e  D h a m m a t h a t s  h e  f o r f e i t e d  
h i s  r i g h t  o f  i n h e r i t a n c e  b y  l i v i n g  s e p a r a t e l y  f r o m  h i s  a d o p t i v e  
p a r e n t s  ( 2 8 )  a n d  i t  h a s  b e e n  h e l d  t h a t  a  k i t t i o i a  s o n ,  l i v i n g  
a p a r t  f r o m  h i s  a d o p t i v e  p a r e n t s ,  l o s e s  h i s  r i g h t  t o  i n h e r i t  
t h e i r  e s t a t e  u n l e s s  h e  s h o w s  a f f i r m a t i v e l y  t h a t  t h e  t i e  o f  
r e l a t i o n s h i p  h a s  b e e n  m a i n t a i n e d  ( 2 9 ) •  B u t  t h e  s t r i c t n e s s  
o f  t h i s  r u l e  h a s  b e e n  m o d i f i e d ,  f o r  i t  w a s  p o i n t e d  o u t  i n  
e a r l i e r  c a s e s  o n  t h e  sam e p o i n t  t h a t  a l l o w a n c e  m u s t  b e  made  f o r  
t h e .  c h a n g i n g  c o n d i t i o n s  o f  s o c i e t y  ( 3 0 )  a n d  t h a t  t h e  r e a l  i s s u e  
f o r  d e t e r m i n a t i o n  i n  s u c h  c a s e s  i s  w h e t h e r  t h e  s u r r o u n d i n g  
c i r c u m s t a n c e s  p r o v e d  t o  e x i s t  e s t a b l i s h  a n  i n t e n t i o n a l  
s e v e r a n c e  o f  t h e  f a m i l y  t i e  ( 3 1 ) .  T h e i r  L o r d s h i p s  o f  t h e  
P r i v y  G o u n c i l  i n  t h e  c a s e  o f  Mg.Thwe v .  Mg. T u n  Pe  o b s e r v e d  ( 3 2 ) ,  
nA k i t t i m a  c h i l d  m a y ,  a c c o r d i n g  t o  t h e  a u t h o r i t i e s ,
f o r f e i t  h i s  r i g h t  o f  i n h e r i t a n c e  b y  s e p a r a t i n g  f r o m  h i s  a d o p t i v e
( 2 8 )  M a n u g y e ,  B k .X ,  S e c . 2 5  & 2 6 .
( 2 9 )  M g.Shwe Thwe v .  Ma S a i n g , ( 1 8 9 9 )  I I  U . B . R .  ( 1 8 9 7 - 0 1 )  1 3 5 .
( 3 0 )  M g .A I n g  v* Ma K i n ,  ( 1 8 9 3 ?  I I  U . B . R .  ( 1 8 9 2 - 6 )  22*
( 3 1 )  Ma G y an  v .  M a T y w i n ,  ( 1 8 9 5 )  I I  U . B . R .  ( 1 8 9 2 - 6 )  1 7 6 .
( 3 2 )  ( 1 § I 7 T  4 4 . 1 . A . r 2 S I ~ a t  2 5 5 .
p a r e n t s  -  T h e s e  a u t h o r i t i e s  h o w e v e r ,  d r a w  a s  d i s t i n c t i o n  b e t w e e n  
t h e  c a s e s  w h e n  t h e r e  a r e  o t h e r  c h i l d r e n  w i t h  whom t h e  k e i t t i m a  
s e e k s  t o  c o m p e t e  a n d  s h a r e  a n d  c a s e s  w h e r e  h e  h a s  no  s u c h  
c o m p e t i t o r ,  a n d  i n  t h e  l a t t e r  i n s t a n c e  a l l o w  h i m  t o  I n h e r i t  i n  
w h o l e  o r  i n  p a r t  n o t w i t h s t a n d i n g  h i s  s e p a r a t i o n .  T h i s  p o i n t s  
t o  t h e  t r u e  p r i n c i p l e  u p o n  w h i c h  t h e  r u l e  o f  f o r f e i t u r e  r e s t s .
I t  i s  a  m a t t e r  o f  i n t e n t i o n .  I f  t h e  k e i t t i m a  c h i l d  g o e s  t o  
l i v e  s e p a r a t e l y  f r o m  h i s  a d o p t i v e  p a r e n t s ,  i t  may b e  t h a t  h e  h a s  
s h a k e n  o f f  t h e  t i e ,  t h a t  h e  h a s  p r o v i d e d  f o r  h i m s e l f ,  h a s  d i s ­
c o n t i n u e d  t h e  f u r t h e r  p e r f o r m a n c e  o f  d u t y  t o w a r d s  h i s  a d o p t i v e  
p a r e n t s  a n d  h a s  g i v e n  up  w i t h  h i s  d u t y  h i s  c l a i m s  u p o n  t h e i r  
e s t a t e ;  a n d  I t  i s  m o r e  e a s y  t o  p r e s u m e  t h i s  w h e n  t h e  p a r e n t s  
h a v e  o t h e r  c h i l d r e n  who c a n  p e r f o r m  t h e  d u t i e s  a n d  r e c e i v e  t h e  
e s t a t e .  T h e  f a c t  t h a t  t h e  c h i l d  g o e ^ t o  l i v e  a p a r t  i s  some 
e v i d e n c e  o f  a n  i n t e n t i o n  t o  b r e a k  t h e  b o n d .  T he  d i s t a n c e  m ay  
b e  s o  g r e a t  a s  t o  r e n d e r  i t  I m p r a c t i c a b l e  f o r  t h e  c h i l d  t o  
c o n t i n u e  t o  d i s c h a r g e  h i s  d u t i e s  t o  h i s  a d o p t i v e  p a r e n t s ,  a n d  I n  
t h a t  c a s e  i t  p r o b a b l y  w o r k s  a  f o r f e i t u r e .  B u t  I f  t h e  d i s t a n c e  
b e  n o t  g r e a t ,  i f  t h e  s e p a r a t i o n  o f  r e s i d e n c e  b e  w i t h  t h e  c o n s e n t  
o f  t h e  a d o p t i v e  p a r e n t s ,  a n d  I f  t h e  c h i l d  i s  r e a d y  a n d  w i l l i n g  
t o  d i s c h a r g e  f i l i a l  d u t i e s  a f t e r  t h i s  s e p a r a t i o n ,  t h e  b o n d  i s  
n o t  b r o k e n ” . ^
I n  Ma K y i n  S e i n  v* Mg . K y i n  H t a i k  ( 3 3 )  I t  w a s  h e l d  t h a t  
t h e  o l d  r e q u i r e m e n t  o f  l i v i n g  w i t h  t h e  a d o p t i v e  p a r e n t  i s  h o
(33) (1940) Ran. fcsft, 783.
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l o n g e r  e s s e n t i a l  t o  a  k i t t i m a  c h i l d * s  r i g h t  o f  i n h e r i t a n c e ,  
b u t  w h e r e  t h e r e  i s  b y  t h e  p a r e n t  a  c l e a r  r e p u d i a t i o n  o f  t h e  
r e l a t i o n s h i p  a n d  a  d e l i b e r a t e  c h o i c e  o f  r e s i d e n c e  e l s e w h e r e  b y  
t h e  c h i l d , ,  c o u p l e d  w i t h  o t h e r  f a c t s  s u c h  a s  t h e  u p b r i n g i n g  a n d  
e d u c a t i o n  o f  t h e  c h i l d  i n  h i s  y o u n g e r  d a y s  b y  o t h e r  p e o p l e ,  
t h e  c h i l d  r e f r a i n i n g  f r o m  c l a i m i n g  h i s  s h a r e  i n  t h e  j o i n t  
p r o p e r t y  o n  t h e  d e a t h  o f  h i s  m o t h e r  a n d  r e - m a r r i a g e  o f  h i s  
f a t h e r ,  a l t h o u g h  t h e  c l a i m  o f  t h e  n a t u r a l  d a u g h t e r  w a s  
a c k n o w l e d g e d  a n d  s a t i s f i e d ,  a n d  t h e  c a s u a l  a t t e n d a n c e  a t  t h e  
a d o p t i v e  f a t h e r * s  f u n e r a l  w i t h o u t  t a k i h g  p a r t  i n  t h e  c e r e m o n i e s ,  
t h e  i n f e r e n c e  a r i s e s  t h a t  t h e  t i e  o f  p a r e n t  a n d  c h i l d  h a s  b e e n  
s e v e r e d .
T h e  u n d u t i f u l  s o n  i s  kn o w n  a s  * t h e  s o n  l i k e  a  d o g 1,  o r ,  
s h o r t l y ,  *d o g  s o n 1; s w a n u t t a * M o s t  o f  t h e  t e x t s  e x c l u d e  a  
d i s o b e d i e n t ,  c h i l d  f r o m  t h e  i n h e r i t a n c e ,  M a n u gy e  l a y i n g  do w n  
t h a t  1c h i l d r e n  who d e f y  t h e  a u t h o r i t y  o f  t h e  p a r e n t s  a n d  a c t  
c o n t r a r y  t o  t h e i r * ' W i s h e s  o r  who u s e  a b u s i v e  l a n g u a g e  t o  t h e i r  
p a r e n t s  a n d  l i f t  t h e i r  h a n d s  a g a i n s t  t h e m  s h a l l  n o t  i n h e r i t  
(34)*t! I n  m o s t  o f  t h e  D h a m m a t h a t s  c i t e d  i n  s e c t i o n  1 7 ,  v o l u m e  1 ,  
o f  t h e  D i g e s t ,  t h e  s w a n u t t a  ( d o g  s o n )  i s  d e s c r i b e d  a s  a  s o n  
who i s  d i s o b e d i e n t  t o  h i s  p a r e n t s ,  Dhamma, M an u gy e  a n d  Amwebon 
s t a t i n g  f u r t h e r  t h a t  h e  b e h a v e s  l i k e  a n  e n e m y  t o  t h e  p a r e n t s *
( 3 4 )  D i g e s t  1* S e c *21*
T he  C o u r t s  h a v e  r e f r a i n e d  f r o m  a t t e m p t i n g  t o  l a y  down a n y  
g e n e r a l  p r i n c i p l e s  g o v e r n i n g  t h e  q u e s t i o n  w h e t h e r  a  c h i l d  i s  
a  s w a n u t t a ; t h e  d e c i s i o n  d e p e n d s  u p o n  t h e  f a c t s  a n d  c i r c u m ­
s t a n c e s  d i s c l o s e d  i n  t h e  e v i d e n c e  i n  e a c h  c a s e  ( 3 5 ) .
I n  M aung S e l k  I § /a u n g  v .  Maung Po  B y e i n  ( 3 6 ) ,  i t  w a s  r u l e d  
t h a t  ft h e  h a s t y  a b u s e  b y  a  s o n  o f  a  f a t h e r  o n  a  s i n g l e  o c c a s i o n  
( c o n d u c t  w h i c h  w a s  a l s o  f o r g i v e n  a n d  n o t  m ade  a  g r o u n d  f o r  a n y  
p u b l i c  d e c l a r a t i o n  b y  t h e  f a t h e r )  i s  n o t  s u c h  c o n d u c t  a s  t o  
d e p r i v e  t h e  s o n  o f  a n y  r i g h t  t o  I n h e r i t a n c e  w h i c h  h e  h a s . 11 
W h ere  a  s o n  q u a r r e l l e d  w i t h  h i s  m o t h e r  a b o u t  m o n e y  m a t t e r s  a n d  
l e f t  h e r  h o u s e  b u t  w a s  t o  some e x t e n t  r e c o n c i l e d  t o  h e r  b e f o r e  
h e r  d e a t h ,  t h e  m e r e  f a c t  o f  t h e  i n s t i t u t i o n  o f  a  s u i t  b y  h im  
t o  o b t a i n  f r o m  t h e  m o t h e r  a  s h a r e  o f h i s  f a t h e r f s  e s t a t e  w a s  
h e l d  n o t  t o  b e  u n f i l i a l  c o n d u c t ;  a n d  t h e  t e x t s  w e r e  i n t e r p r e t e d  
t o  m e a n  * t h a t  s o m e t h i n g  m o re  t h a n  o p p o s i t i o n  o r  d i s o b e d i e n c e ,  
a n d  s o m e t h i n g  q u i t e  o t h e r  t h a n  g e n e r a l  m i s c o n d u c t ,  a r e  r e g a r d e d  
a s  g r o u n d s  o f  e x c l u s i o n  ( 3 7 ) . *  W h e re  a  m o t h e r  e x e c u t e d  a  d e e d  
r e c i t i n g  h e r  a d o p t e d  s o n * s  u n f i l i a l  c o n d u c t  a n d  e x p r e s s l y  d i s ­
i n h e r i t i n g  h i m  a n d  t h e  d e e d  w a s  n e v e r  c a n c e l l e d ,  b u t  n e v e r t h e l e s s  
t h e r e  w a s  a n  a b s o l u t e ,  c o m p l e t e  a n d  f u l l  r e c o n c i l i a t i o n  
s u b s e q u e n t  t o  t h e  d i s a g r e e m e n t ,  t h e  f i n d i n g  w a s  t h a t  t h e  s o n
d i d  n o t  c o n d u c t  h i m s e l f  a s  a n  e n e m y  s o  a s  t o  r e n d e r  h i m s e l f
( 5 5 )  U Po U v .  M g.E  M aun g ,  ( 1 9 3 2 )  11 R a n . 3 9 . '
( 3 6 )  TT5WJ 1 L . B . R . 2 3 .
( 3 7 )  Ma My a  Me v .  Maung Ba Dun ( 1 9 0 4 )  2 L . B . R . 2 2 4 .
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i n c a p a b l e  o f  i n h e r i t i n g ;  a n d  i t  w as  d e c l a r e d  t h a t  * t h e  
s t r i c t e s t  p r o o f  w o u l d  b e  r e q u i r e d  t h a t  a  s o n  h a d  c o n d u c t e d  
h i m s e l f  a s  a n  e n e m y  t o  j u s t i f y  a  C o u r t  i n  d i s i n h e r i t i n g  h i m  
u n d e r  t h i s  l a w  ( 3 8 ) .  I n . Maung Te v.-  Ma Kywj^ ( 3 9 ) a  . d & i i g h t e r  
o f  f u l l  a g e  m a r r i e d  a g a i n s t  . t h e  m o t h e r * s  w i s h e s ,  b u t  l a t e r ,  s h e  
r e t u r n e d  a n d  t h e  m o t h e r  g a v e  h e r  a n d  h e r  h u s b a n d  l a n d s  t o  w o r k ;  
t h e r e  w a s  n o  i r r e c o n c i l a b l e -  b r e a c h  b e t w e e n  t h e m .  The d a u g h t e r  
w a s  a l l o w e d  t o  i n h e r i t ,  t h e  J u d g e  r e m a r k i n g ,  * N o r  do  I  t h i n k  - 
t h e r e  i s  a n y  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  i f  a  woman o f  
f u l l  a g e  m a r r i e s  w i t h o u t  h e r  p a r e n t s *  c o n s e n t  o r  a g a i n s t  t h e i r  
w i l l  t h e y  a r e  e n t i t l e d  t o  d i s i n h e r i t  h e r * ,f A c h i l d  c a n n o t  b e  
d i s i n h e r i t e d  o n  t h e  g r o u n d  o f  d i s o b e d i e n c e  u n l e s s . ( a )  some g r o s s  
a c t  o f  d e f i a n c e  o r  e n m i t y ,  o r  s e v e r a l  a c t s  o f  o p e n  d i s o b e d i e n c e ,  
o r  d i s r e g a r d  o f  p a r e n t a l  a u t h o r i t y ,  ( b )  a n  I r r e c o n c i l a b l e  b r e a c h  
b e t w e e n  t h e  c h i l d  a n d  p a r e n t  i n  c o n s e q u e n c e  o f  s u c h  a c t s ,  a n d
( c )  c l e a r  m a n i f e s t a t i o n  o f  a n  i n t e n t i o n  t o  d i s i n h e r i t  t h e  c h i l d  
a r e  p r o v e d  ( 4 0 ) .  . .
M a c C o l l ,  A . J . C . , . h o w e v e r ,  i n  Maung Nyl-  Maung v .  Ma Hu ( 4 1 )  
e x p r e s s e d  d i s s e n t  f r o m  t h e  a b o v e  s t a t e m e n t  o f  L a w .  He s a i d ,
1lI n  s a y i n g  t h a t  a  s i n g l e  g r o s s  a c t  o f  d e f i a n c e  m a y ,  I f  
t h e  s e c o n d  a n d  t h i r d ,  c o n d i t i o n s  be  f u l f i l l e d ,  d e b a r  a  c h i l d
( 38)M a T i n  Shwe v .  Maung Han G y i , ( 1 8 8 9 ) 1 1  U . B . R . ( 1 8 9 7 - 1 9 0 1 ) 1 4 2 .
( 3 9 )  " t lT O 'O T T T  U .B .R Y  ( 1 8 ^ - l W l ) . 1 6 9 ;
D i g e s t  I ,  95*
( 4 0 )  S . C . L a h i r i i  B u r m e s e  B u d d h i s t  Law, 2 0 6 .
( 4 1 )  ( 1 9 2 2 ) .  4  U . B . R . '  X m . ”  ^ : X —  ,
f r o m  i n h e r i t i n g ,  i t  s e e m s  t o  me t h a t  t h e  l e a r n e d  a u t h o r  h a s  ‘ 
g o n e  r a t h e r  f u r t h e r  t h a n  i s  w a r r a n t e d  b y  t h e  t e x t s . "
I n  t h a t  c a s e ,  t h e  d a u g h t e r ,  a  w idow  w i t h  c h i l d r e n ,  h a d  
m a r r i e d  a  s e r v a n t  o f  t h e  m o t h e r  a n d  t h e r e  w a s  a s  a  r e s u l t  a  t o t a l  
b r* e a c h  b e t w e e n  t h e  m o t h e r  a n d  t h e  d a u g h t e r  w h i c h  l a s t e d  t i l l  t h e  
f o r m e r f s  d e a t h .  The  l e a r n e d  J u d g e  h e l d  t h a t  t h e  d a u g h t e r * s  
m a r r i a g e  w i t h  h e r  m o t h e r * s  s e r v a n t  a g a i n s t  t h e  m o t h e r f s  w i s h e s  
w a s  a  g r o s s  a c t  o f  d e f i a n c e ;  b u t  t h a t  t h e  c a s e  o f  a  p o s i t i v e  
a c t  o f  e n m i t y  s h o u l d  b e  d i s t i n g u i s h e d  f r o m  a  s i n g l e  a c t  o f  m e r e  
d i s o b e d i e n c e  h o w e v e r  g r o s s .  T h e  d i s o b e d i e n t  c h i l d  i s  t o  b e  
g i v e n  a  c h a n c e  o f  r e f o r m i n g  a n d  u n l e s s  h e  o r  s h e  i s  i n c o r r i g i b l y  
d i s o b e d i e n t ,  t h e  c h i l d  i s  n o t  d i s i n h e r i t e d .  A s i n g l e  a c t  o f  
p o s i t i v e  e n m i t y ,  h o w e v e r ,  may d i s q u a l i f y .  I n  s u p p o r t ,  t h e  
l e a r n e d  J u d g e  r e f e r r e d  t o  t h e  t w o  p r o v i s i o n s  o f  M anugye  t e x t s  
a p p e a r i n g  i n  s e c t i o n  1 7  o f  t h e  f i r s t  v o l u m e  o f  t h e  D i g e s t  a n d  
i n  s e c t i o n  2 1 .  B u t  t h e  tw o  M anugye  e x t r a c t s  i n  s e c t i o n s  1 7  
a n d  21  o f  t h e  D i g e s t  do  n o t  s u p p o r t  t h e  d i s t i n c t i o n  p r o p o s e d  b y  
t h e  l e a r n e d  J u d g e ,  t h o u g h  t h e  t e x t s  i n  s e c t i o n  2 2  m ay  b e  d e e m e d  
t o  l e n d  i t  some c o u n t e n a n c e .  The  a c t u a l  d e c i s i o n ,  h o w e v e r ,  m ay  
b e  s u p p o r t e d  o n  t h e  g r o u n d  u r g e d  b y  t h e  l e a r n e d  J u d g e ,  t h e  
r i g h t  o f  a  woman o f  f u l l  a g e  t o  t a k e  a  h u s b a n d  w i t h o u t  h e r  
p a r e n t s *  c o n s e n t . .  . , , ; .
I n  Ma hgwe B w in  v .  Ko Po  W in  ( 4 2 ) ,  a n  o l d  m an  w a s  l i v i n g
( 4 2 )  ( 1 9 3 0 )  ^ 1 X 5 7 ^ 9 3 0 1  H a h ; 4 6 ^
w i t h  h i s  d a u g h t e r  a n d  h e r  s o n  i n  t h e  same h o u s e .  Two y e a r s  
b e f o r e  h i s  d e a t h  a  s e r i o u s  q u a r r e l  t o o k  p l a c e  b e t w e e n  t h e  o l d  
m an o n  t h e  o n e  s i d e  a n d  h i s  d a u g h t e r  a n d  g r a n d s o n  o n  t h e  o t h e r *  
T h e  g r a n d s o n  w a s  a r m e d  w i t h  a  s t i c k  a n d  h i s  m o t h e r  p i c k e d  up  a  
d a h ;  t h e y  b e h a v e d  i n  s u c h  a  m a n n e r  a s  t o  s u g g e s t  t h a t  t h e y  
w e r e  g o i n g  t o  u s e  t h e s e  w e a p o n s  a g a i n s t  t h e  o l d  m a n .  The  
d a u g h t e r  a n d  t h e  g r a n d s o n  a b u s e d  t h e  o l d  m an  i n  m o s t  o p p r o b r i o u s  
t e r m s  t o t a l l y  u n f i t  f o r  u s e  b y  a  c h i l d  o r  g r a n d c h i l d  t o  i t s  
f a t h e r  o r  g r a n d f a t h e r .  T h i s  c a u s e d  a  s o n  o f  t h e  o l d  m a n  t o  
t a k e  h i s  f a t h e r  aw ay  t o  h i s  own h o u s e  w h e r e  t h e  o l d  m an  l i v e d  
u n t i l  h e  d i e d .  T h e r e a f t e r  t h e  d a u g h t e r  n e v e r  v i s i t e d  h e r  
f a t h e r .  D u r i n g  t h e  o l d  m a n * s  l a s t  i l l n e s s  w h e n  t h e  i n f o r m a t i o n  
w a s  s e n t  t o  t h e  d a u g h t e r ,  n o t  o n l y  d i d  s h e  r e f u s e  t o  come a n d  
s e e  h i m  b u t  u s e d  m o s t  d i s r e s p e c t f u l  l a n g u a g e  a b o u t  h i m .  S h e  
d i d  n o t  a t t e n d  h e r  f a t h e r * s  f u n e r a l .  I t  w a s  h e l d  t h a t  t h e s e  
f a c t s  w e r e  s u f f i c i e n t  t o  c a u s e  t h e  d a u g h t e r  t o  l o s e  h e r  r i g h t  
t o  i n h e r i t  h e r  f a t h e r * s  e s t a t e  ( 4 3 ) .
W h e re  t h e  p a r e n t  r e m a r r i e s  i t  i s  p r o b a b l y  i m m a t e r i a l  w h e t h e r  
t h e  u n f i l i a l  c o n d u c t  o c c u r s  e i t h e r  b e f o r e  o r  a f t e r  t h e  r e ­
m a r r i a g e  ( 4 4 ) .  T h e  r u l e  d i s i n h e r i t i n g  a  *d o g  s o n * d o e s  n o t  
a p p l y  t o  a  g r a n d c h i l d ,  a s  t h e  l a t t e r  h a s  n o  d u t y  o f  o b e d i e n c e  
t o w a r d s  h i s  o r  h e r  g r a n d p a r e n t s  ( 4 5 ) ,
( 4 4 )  fila S y a ’"tee" vY Mg .fed Dun,  ( 1 9 0 4 )  I I  L . B . R . 2 2 4 .
( 4 5 )  T T ^ e l T v T  Ma BoIT, ( 1 5 ^ 3 )  11  Ran.l5&,*
s e e  a l s o  L im  E a r  G i o n  v .  M r s . I r i s  M g . S e i n ,  ( 1 9 5 5 )  B . L . R .
_  _  1 5  ( s . o . )
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4 .  T he  e f f e c t  o f  o r d i n a t i o n  o n  R i g h t s  o f  I n h e r i t a n c e .
The  B u d d h i s t  m o n k h o o d  i s  a  r e l i g i o u s  i n s t i t u t i o n ,  a n d  t h e  
q u e s t i o n  a s  t o  w h a t  h a p p e n s  t o  t h e  w o r l d l y  g o o d s  o r  p r o p e r t y  
o f  a  p e r s o n  who e n t e r s  t h e  o r d e r  i s  a  q u e s t i o n  r e g a r d i n g  
r e l i g i o u s  u s a g e  o r  i n s t i t u t i o n  a n d  f a l l s  t o  b e  d e t e r m i n e d  u n d e r  
S e c t i o n  1 3  o f  t h e  Burm a L aw s A c t*
T h e  J u d i c i a l  C o m m i s s i o n e r  i n  Ma Pwe v* Ma u n g  M ya t  T h a  ( 4 6 )
d i s c o v e r e d  no  t e x t  i n  t h e  V i n a y a  o r  o t h e r  a u t h o r i t i v e  c o m p i l a t i o n  
w h i c h  e x p r e s s l y  d e c la im e d  w h a t  b e c a m e  o f  a  m a n ’ s p r o p e r t y  w h e n  
h e  e m b r a c e d  a  r e l i g i o u s  l i f e *  lie s a i d  h o w e v e r  t h a t  t h e  s a c r e d  
b o o k s  i n d i c a t e d  t h i s  b y  c l e a r  i m p l i c a t i o n ;  a n d  h e l d  t h a t  u p o n  
o r d i n a t i o n  o r  a d m i s s i o n  a s  a •r a h a n  a  m an  b e c a m e  a u t o m a t i c a l l y  
d i v e s t e d  o f  h i s  p r o p e r t y *  I n  t h i s  c a s e ,  a  m an  l e f t  h i s  w i f e  
a n d  c h i l d r e n  i n  o r d e r  t o  l i v e  t h e  l i f e  o f  a  m o n k ,  a n d  i t  w a s  
h e l d  t h a t  h e  r e t a i n e d  no  f u r t h e r  i n t e r e s t  i n  t h e  p r o p e r t i e s  
a f t e r  h i s  o r d i n a t i o n  ( 4 7 ) .
I t  w a s  a t  o n e  t i m e  h e l d  t h a t  t h e r e  w a s  n o t h i n g  t o  p r e v e n t
a  m o nk  f r o m  a c q u i r i n g  b y  i n h e r i t a n c e  p r o p e r t y  w h i c h  h e  p r o c e e d e d
t o  d e v o t e  t o  r e l i g i o u s  p u r p o s e s  ( 4 8 ) *  T h a t  w a s  a  c a s e  f r o m  
M a n d a l a y .  B u t  i n  Shwe T o n  v .  T u n  L i n  ( 4 9 ) ,  a  L o w e r  Burma c a s e ,  
t h i s  w a s  w a s  d i s s e n t e d  f r o m  b y  a  F u l l  B e n c h  o f  f i v e  J u d g e s *
A l t h o u g h  t h e  D h a m m a t h a t s  do  n o t  l a y  dow n t h a t  a  m onk i s  i n c a p a b l e
( 4 6 ' y ^ T l 8 9 7 T T f r  XT.B'.R . 5 4 .  ‘ — —  —  “ “ “~
( 4 7 )  I b i d .*  . . ’ '
( 4 8 )  Ma T a i f c  v ;  U W i s e n d a ,  C h a n  T o o n ’ s  l e a d i n g  c a s e ,  2 3 5 *
( 4 9 )  x x s r a r s  l . b ^ rT ^ O K "  :
7 6 2 ,
o f  I n h e r i t i n g  f r o m  h i s  o r i g i n a l  . f a m i l y  y e t  t h e r e  i s  n o  p a s s a g e  
i n  t h e  V i n a y a  o r  i t s  c o m m e n t a r i e s  o r  e v e n  I n  t h e  D h a m m a t h a t s  
w h i c h  e x p r e s s l y  r e c o g n i s e s  t h a t  a  m onk I s  c a p a b l e  o f  i n h e r i t i n g  
f r o m  h i s  l a y  r e l a t i v e s  ( 5 0 ) .  The g e n e r a l  r u l e s  d e d u c i b l e  f r o m  
t h e  V i n a y a  a n d  i t s  c o m m e n t a r i e s  a r e  t h a t  a l l  g a r u b a n  ( 5 1 )  
p r o p e r t i e s  w h i c h  h a d  b e e n  g i v e n  t o  t h e  p h o n g y l  o u t r i g h t  b y  w ay  
o f  r e l i g i o u s  g i f t  a n d  o f  w h i c h  h e  d i e s  p o s s e s s e d  o f  g o  t o  t h e  
O a n g h a  ( O r d e r ) ,  a n d  t h a t  a  l a y m a n  c a n n o t  i n h e r i t ’ s u c h  p r o p e r t y '  
f r o m  a  p h o n g y l .  T he  g e n e r a l  r u l e  i s  r e c o g n i s e d  b y  t h e
D h a m m a th a t  ( 5 2 ) .  H en ce  i t  i s  c l e a r  t h a t  n e i t h e r  c a n  a  p h o n g y l  
i n h e r i t  h i s  l a y  r e l a t i v e s 1 p r o p e r t i e s  n o r '  c a n  h i s  l a y  r e l a t i v e s  
i n h e r i t  h i s  p r o p e r t i e s ,  f o r  a f t e r  o r d i n a t i o n  t h e y  b e c o m e  
s t r a n g e r s  t o  e a c h  o t h e r , '  A n y o n e  who I s  a  p h o n g y l  a t  t h e  t i m e  
o f  t h e  d e a t h  o f  h i s  l a y  r e l a t i o n s ,  i s  n o t  e n t i t l e d  t o  i n h e r i t  
f r o m  t h e m ,  e v e n  I f  h e  s u b s e q u e n t l y  r e n o u n c e s  h i s  r e l i g i o u s  v o w s ,  
b e c a u s e  b y  b e c o m i n g  a  p h o n g y l  h e  h a d  a s  l i t t l e  c o n n e c t i o n  w i t h  
t h e m  a s  h e  w o u l d  h a v e  i f  h e  w e r e  d e a d  o r  a d o p t e d  i n t o  a n o t h e r  
f a m i l y  ( 5 5 ) •  B u t  w h e r e  a  p e r s o n  a d o p t e d  b y  B u r m a n  p a r e n t s
W o T T T ^ r 9 ~ :B \n T  2 ir .--------------- ■ _ _
( 5 1 )  i . e .  a  f o r m  o f  r e l i g i o u s  p r o p e r t y .  I t  i n c l u d e s  m o n a s t e r i e s
a n d - t r e e s ,  t h e  l a n d  u p o n  w h i c h  t h e y  . s t a n d  a n d  t h e  l i k e ;
s e e  O .H .  M o o th a m ,  B u r m e s e  B u d d h i s t  Law, 1 3 5 .
( 5 2 )  D i g e s t  I ,  S e c t i o n s ' ^ T T ^ S U S ; :
( 5 3 )  Maung M  v .  Maung T h e t  S h e ,  ( 1 9 2 2 )  7 6 .  I n d i a n  C a s e s  161 
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e n t e r s  t h e  p r i e s t h o o d  a n d  a f t e r  some y e a r s  b e c o m e s  a  l a y m a n  
a g a i n  a n d  i s  r e c e i v e d  b a c k  i n  h i s  o l d  home o n  t h e  o l d  s t a t u s  
a s  a n  a d o p t e d  s o n  a n d  h e i r ,  h e  i s  d e e m e d  t o  r e s u m e  h i s  p o s i t i o n  
a s  k i t t i m a  s o n  a n d  t h e  y e a r s  s p e n t  i n  t h e  m o n a s t e r y  d o  n o t  a f f e c t .. 
h i s  r i g h t  t o  i n h e r i t  t h e  p r o p e r t y  o f  h i s  a d o p t i v e  p a r e n t s  ( 5 4 ) .
I n  U On K i n  v* Daw On B w in  ( 5 5 )  a  B e n c h  o f  t h e  R a n g o o n  H i g h  
C o u r t  g a v e  J u d i c i a l  r e c o g n i t i o n  t o  t h e  p r a c t i c e  o f  a s s u m i n g  t h e  
y e l l o w  r o b e  a  s h o r t  p e r i o d  o n l y  a s  b e i n g  w i d e s p r e a d  among t h e  
B u d d h i s t  c o m m u n i t y .  T h e  q u e s t i o n ,  t h e r e f o r e , ,  w h e t h e r  a
B u r m e s e  B u d d h i s t  b e c o m e s ,  u p o n  o r d i n a t i o n ,  d i v e s t e d  o f  p r o p e r t y
i ' '
ownedjby h i m  i m m e d i a t e l y  p r i o r  t o  h i s  e n t r y  i n t o  t h e  p r i e s t h o o d ,  .
i s  o n e  o f  i n t e n t i o n *  U n l e s s  h e  e n t e r s  t h e  p r i e s t h o o d  w i t h  t h e  
i n t e n t i o n  o f  p e r m a n e n t l y  s e v e r i n g  a l l  e a r t h l y  t i e s ,  h e  d o e s  n o t  
i p s o  f a c t o  b e c o m e  d i v e s t e d  o f  h i s  p r o p e r t y .  B a c h  c a s e  m u s t  b e  
J u d g e d  u p o n  i t s  m e r i t s  a n d  i n  t h e  l i g h t  o f  i t s  s p e c i a l  c i r c u m ­
s t a n c e  s j  i n  a  p a r t i c u l a r  i n s t a n c e  t h e r e  m i g h t  b e  a m p l e  e v i d e n c e  
t h a t  a  c a n d i d a t e  f o r  o r d i n a t i o n  i n t e n d e d  t o  b e  w h a t  i s  k n o w n  a s  
d u l l a b a  r a h a n  ( 5 6 ) .
■The p r e s e n t . p o s i t i o n  o f  a  B u rm a n  B u d d h i s t  w h e n  h e  b e c o m e s  
a  r a h a n , -  a n d  t h e r e  I s  n o  I n t e n t i o n  o r  e v i d e n c e  t o  sh o w  t h a t  h i s
tM M M P iN fi'i' *  It
r e n u n c i a t i o n  o f  a  w o r l d l y  l i f e  i s  o n l y  t e m p o r a r y ,  m ay  t h u s  b e  
s u m m a r i s e d : -  •
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t i e s  o f  k i n s h i p  a r e  s e v e r e d  ( 5 8 ) ,  a n d  h i s  r i g h t  o f  i n h e r i t a n c e  
h a v i n g  o n c e  b e e n  l o s t j i t  c a n n o t  b e  r e v i v e d  b y  t h e  r e n u n c i a t i o n  
o f  h i s  r e l i g i o u s  v o w s  a f t e r  t h e  d e a t h  o f  t h ^ e l a t i v e  i n  
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some o v e r t  m a n n e r  a s ,  f o r  i n s t a n c e ,  b y  c o n v e y a n c e  o r  g i f t  f r o m  
t h o s e  who w o u l d  b e  l e g a l l y  i n  p o s s e s s i o n  t h e r e o f ,  o r  b y  h i s  
r e s u m i n g  h i s  p r o p e r t y  f r o m  t h e m  i n  some l e g a l  a n d  v a l i d  
f a s h i o n  ( 6 0 ) .
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ALM1HI ST RAT I  OH AND NATURE OF THE ESTATES OF
T h e  H i n d u ,  j o i n t  f a m i l y  i s  a  d e v e l o p m e n t  f r o m  t h e  A r y a n  
p a t r i a r c h & i a l  f a m i l y ,  i n  w h i c h ,  w i t h i n  t h e  f a m i l y ,  a l l  p r o p e r t y  
r i g h t s  v e s t e d - i n  t h e  p a t r i a r c h ,  - w h o s e  p o w e r s  o v e r  a l l  m a t t e r s  
w e r e  a b s o l u t e *  T h o u g h  some D h a m m a t h a t s  s p e a k  o f  t h e  h u s b a n d  
a s  b e i n g  * L o r d  o f  t h e  w i f e *  a n d  g i v e  h i m  a  l i m i t e d  r i g h t  t o  
c h a s t i s e  h e r ,  h e  n e v e r  a t  a n y  t i m e  h a d  a n y t h i n g  a p p r o a c h i n g  
p a t r i a  p o t e s t a s  a s  i n  H i n d u  L a w .  I n  B u r m a ,  i t  w a s  t h e  p a r e n t s ,  
n o t  t h e  p a t r i a r c h  who g a v e  t h e  d a u g h t e r  i n  m a r r i a g e , .  I n  B u rm a ,  
a f t e r  t h e  s p o u s e  r e l i c t ,  t h e  c h i l d r e n  i r r e s p e c t i v e  o f  sesc, a r e  
tH e .  h e i r s ;  t h e r e  i s  no  r e l i g i o u s  b a s i s  f o r  t h e  r u l e ,  w h e r e a s  
i n  H in d u  Law t h e  p r i n c i p l e  t h a t  t h e  n e a i ^ e s t ,  a g n a t e  i n h e r i t s  
s t r u g g l e s  w i t h  t h e  p r i n c i p l e  t h a t  t h e  h e i r  i s  h© who c o n f e r s  
t h e  g r e a t e s t  s p i r i t u a l  b e n e f i t  t o  t h e  d e c e a s e d *
The H i n d u  Law a n d  B u r m e s e  Law o f ^ s u c c e s s i o n s  a r e  b a s e d  
o n  f u n d a m e n t a l l y . d i f f e r e n t  c o n c e p t i o n s  a s  to  w h a t  t h e  s o c i a l  
u n i t  i s ,  t h e . s t a t u s  o f  t h e  o ra t% >  a n d  t h e  n a t u r e  o f  t h e  r i g h t s  
a n d  o b l i g a t i o n s  b e t w e e n  t h e  m e m b e rs  o f  t h e  u n i t  a n d  i s  n o t  p a r t  
a n d  p a r c e l  o f  a  l a r g e r ' u n i t ,  t h e  f a m i l y *  T h e  h o u s e h o l d  h a s  
i t s  own s e p a r a t e  p r o p e r t y  a n d  i n c u r s  s e p a r a t e  * a n d  d i s t i n c t  
l i a b i l i t i e s .  T he  f a t h e r  o r  t h e  g r a n d f a t h e r ,  t h o u g h  h e l d  i n  
r e s p e c t  a n d  h i g h  c o n s i d e r a t i o n ,  d o e s  n o t  h a v e  a n y  r i g h t s  t o  t h e  
p r o p e r t y  o f  t h e  m e m b e r s  o f  t h e  s e p a r a t e  h o u s e h o l d s  w i t h i n  t h e
j o i n t  f a m i l y  w h i c h  f o r m  t h e  f o u n d a t i o n  o f  t h e  H i n d u  s o c i e t y .
The  d i f f e r e n t  m e m b e r s  o f  t h e  B u r m e s e  f a m i l y  a r e  n o t  r e q u i r e d
t o  d w e l l  i n  t h e  same h o u s e ,  p o s s e s s  p r o p e r t y ,  a n i m a t e  a n d
i n a n i m a t e ,  i n  common, a n d  t r a n s a c t  b u s i n e s s  b y  common c o n s e n t
a s  a r e  r e q u i r e d  o f  t h e  m e m b e r s  o f  t h e  H i n d u  j o i n t  f a m i l y .
T h e  j o i n t  f a m i l y  c o n s i s t s  o f  a  l a r g e  n u m b e r  o f  m e m b e r s  b e c a u s e
n o t  o n l y  t h e  p a r e n t s ,  c h i l d r e n ,  b r o t h e r s ,  s i s t e r s ,  t h e i r  s p o u s e
a n d  c h i l d r e n  l i v e  t o g e t h e r ,  b u t  i t  m ay  i n c l u d e  d e s c e n d a n t s  a n d
c o l l a t e r a l s *  O v e r  t h e m ,  t h e  s e n i o r  m a l e  a g n a t e  o r i g i n a l l y
h e l d  a l m o s t  u n l i m i t e d  s-awy s o  f a r  a s  f a m i l y  m a t t e r s  a r e
c o n c e r n e d .  He i s  o b e y e d  i m p l i c i t l y ,  t r a n s a c t s  b u s i n e s s ,  a n d
h a s  t h e  f i n a l  s a y  i n  m a t t e r s  s u c h  a s  m a r r i a g e ,  a d o p t i o n ,  e t c .
11 T h r e e  p e r s o n s  a r e  i n d e p e n d e n t  i n  t h e  w o r l d ;  a  k i n g ,  a
s p i r i t u a l  t e a c h e r  a n d  i n  a l l  c a s t e s  s u c c e s s i v e l y  a  h o u s e h o l d e r
u
i n  h i s  own h o u s e h o l d  ( 1 ) •  I t  i s  t r u e  t h a t  t h e  m o t h e r  h o l d s  a  
h i g h  p l a c e  i n  t h e  f a m i l y ,  a n d  Manu c o n c e d e s  a  g r e a t e r  r i g h t  t o  
v e n e r a t i o n  t o  h e r  t h a n  e v e n  t h e  f a t h e r .  !,T h e  ‘t e a c h e r  ( a k a r y a ) 
i s  t e n  t i m e s  m o r e  v e n e r a b l e  t h a n  a  s u b - t e a c h e r  ( u p a d h y a y a ) ,  t h e  
f a t h e r  a  h u n d r e d  t i m e s  m o r e  t h a n  t h e  t e a c h e r ,  b u t  t h e  m o t h e r  a
it
t h o u s a n d  t i m e s  m o r e  t h a n  t h e  f a t h e r  ( 2 )  • B u t  t h e  r u l e  r e f e r s  
t o  v e n e r a b i l i t y  a n d  a p p l i e s  t o  t h e  m o t h e r  o f  s o n s  o n l y .
T h e  H in d u  l a w  o f  s u c c e s s i o n  s e e m s  t o  h a v e  d e v e l o p e d  f r o m  
t h e  a s s u m p t i o n  t h a t  o n l y  a g n a t e  m a l e s  p o s s e s s e d  p r o p e r t y  r i g h t s .
( 1 )  'W a r a d a ,  1 ;  3 2 .
( 2 )  M anu,  11  -  1 4 5 .
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O r i g i n a l l y  s u c c e s s i o n  w a s  p r o b a b l y  b y  s u r v i v o r s h i p  o n l y .  The  
r i g h t  t o  s e p a r a t e  p r o p e r t y  h a d  t o  b e  d e v e l o p e d  b e f o r e  s u c c e s s i o n  
b y  i n h e r i t a n c e  w a s  r e c o g n i s e d ,  a n d  e v e n  t h e n  t h e  m a i n  r u l e  w a s  
t h a t  t h e  n e a r e s t  m a l e  a g n a t e  s u c c e e d e d .  B e f o r e  t h e  d e v e l o p m e n t  
o f  r u l e s  o f  i n h e r i t a n c e ,  i t  i s  p o s s i b l e  t h a t  t h e  w id o w  o f  t h e  
s e n i o r  m a l e  a g n a t e  t o o k  h i s  p l a c e  f o r  h e r  l i f e ,  a t  l e a s t  i n  
p a r t s  o f  I n d i a ,  When r u l e s  o f  i n h e r i t a n c e  w e r e  d e v e l o p e d ,  
t h e  w id o w  t o o k  a  l i f e  e s t a t e  i n  t h e  a b s e n c e  o f  m a l e  a g n a t e  
d e s c e n d a n t s ,  b e f o r e  t h e  s e p a r a t e  p r o p e r t y  p a s s e d  t o  h e r  h u s b a n d ' s  
h e i r s .  T h o u g h  t h e  p o s i t i o n  o f  women I n  t h e  H in d u  s y s t e m  w a s  
p a l l i a t e d  b y  t h e  r e c o g n i t i o n  o f  s t r l d h a n a , I n  g e n e r a l ,  t h e y  
o n l y  h a d  t h e  r i g h t  t o  b e  m a i n t a i n e d  o u t  o f  t h e  j o i n t - p r o p e r t y ,  
o r  t h e  p r o p e r t y  i n h e r i t e d  f r o m  t h e i r  m a l e  r e l a t i o n s .  T h e  
n u m b e r  o f  f e m a l e  h e i r s  t o  a  m a l e ’ s  s e p a r a t e  p r o p e r t y  i s  
s t r i c t l y  l i m i t e d  ( 3 ) •
D u r i n g  t h e  c e n t u r i e s ,  t h e r e  w a s  a  t e n d e n c y  t o  l i m i t  t h e  
p o w e r s  o f  t h e  h e a d  o f  t h e  f a m i l y ,  t o  l i b e r a l i s e  t h e  r i g h t  t o  
p a r t i t i o n ,  t o  g i v e  i n c r e a s i n g  r e c o g n i t i o n  t o  s e p a r a t e  p r o p e r t y  
a n d  m o r e  c o n s i d e r a t i o n  t o  w o m e n ' s  r i g h t s ,  b u t  t h e  H in d u  Law i s  
s t i l l  c l e a r l y  m a r k e d  w i t h  s i g n s  o f  i t s  o r i g i n .  I t  d i f f e r s  a  
g r e a t  d e a l  f r o m  t h e  B u r m e s e  l a w  o f  i n h e r i t a n c e  w h i c h  s t a r t s  
w i t h  t h e  a s s u m p t i o n  o f  h u s b a n d  a n d  w i f e  b r i n g i n g  p r o p e r t y  t o  
t h e  m a r r i a g e ,  i n  w h i c h  t h e y  h a v e  m u t u a l  a n d  e g a l i t a r i a n  r i g h t s ,
( 3 )  S e e  M a y n e . o n  H i n d u  Law a n d  U s a g e ,  7 2 9 .
e a c h  b r i n g i n g  t h e  o t h e r  h e i r s ,  a n d  t h e  c h i l d r e n  n e x t ,  w i t h  no 
d i s c r i m i n a t i o n  i n  r i g h t s  o f  i n h e r i t a n c e  b e t w e e n  m a l e  a n d  
f e m a l e ,  a g n a t e s  o r  c o g n a t e s  ( 4 ) ,
j*
T he  a s s u m p t i o n  m ade  i n  Mi Pyu  v .  M& Bon Dok ( 5 ) ,  a s  a l s o  
v*  Mauaffi Taw (6} t h a t  t h e  i n d i v i d e d  a n c e s t r a l  
e s t a t e  e n j o y e d  i n  common b y  B u r m e s e  c o - h e i r s  p o s s e s s e s  t h e  
i n c i d e n t s  o f  a  j o i n t  f a m i l y  was q u e s t i o n e d  i n  Mi L a n  v .  Mg.Shwe
D a l n g  ( 7 )  a n d  IT Guna  v .  IT Kyaw G aung  . |8 )  • B i r k s ,  J . C . ,  s a i d ,
!,T h e r e  i s  n o t h i n g  i n  B u d d h i s t  Law c o r r e s p o n d i n g  w i t h  t h e  
H in d u  Law a c c o r d i n g  t o  t h e  M i t a & s h a r a  S c h o o l ,  w h e r e  w h e n  on e  
o f  t h e  c o - p a r c e n e r s  d r o p s  o u t  o n  d e a t h  h e  l e a v e s  a b s o l u t e l y  
n o t h i n g  b e h i n d  h i m ,  h i s  i n t e r e s t  i n  t h e  j o i n t  e s t a t e  m e r e l y  
s w e l l i n g  t h e  i n t e r e s t  o f  t h e  c o - p a r c e n e r s  who o u t l i v e  h i m .
T h e r e  s e e m s  t o  b e  no  m e n t i o n  o f  s u r v i v o r s h i p  i n  t h e  B u d d h i s t  
L h a m m a t h a t s • I n h e r i t a n c e  i s  s p o k e n  o f  t h r o u g h o u t . n
C h a r i ,  J*  i n  Maung B a  Tu v .  Ma TTh.it Su ( 9 )  m a k e s  i t  c l e a r  
t h a t  t h e r e  i s  n o  a n a l o g y  b e t w e e n  t h e  p o s i t i o n  o f  B u rm e s e  c o ­
h e i r s  i n  a n  a n c e s t r a l  e s t a t e  a n d  t h a t  o f  t h e  c o - p a r c e n e r s  o f  
a  j o i n t  H in d u  f a m i l y ;  w h i l e  t h e  H i n d u  l a w  c o n t e m p l a t e s  t h e  
f a m i l y  a s  a  u n i t  c o m p r i s i n g  j o i n t  o w n e r s  o f  a n  e s t a t e  w i t h  t h e
i n c i d e n t  o f  s u r v i v o r s h i p ,  t h e  B u r m e s e  h e i r  c a n n o t ,  a s  s u c h ,  b e
’("4 iDhammavI 1 a s a ,  XIV, 3 ,
( 5 )  ( 1 8 7 4 )  S . j ;  3 5 ,
( 6 )  ( 1 8 9 4 )  P . J ,  1 3 2 .
( 7 )  ( 1 8 9 3 )  I I  IT .B .R ,  ( 1 8 9 2 - 9 6 )  1 2 1 .
{$) ( 1 8 9 5 )  I I  IT .B .R .  ( 1 8 9 2 - 9 6 T  2G4
(V; ( 1 9 2 7 )  5 R a n . 7 m .  7 5^ .
©eemed t o  b e ,  w i t h  h i s  c o - h e i r s ,  a  j o i n t  t e n a n t  o f  t h e  a n c e s t r a l  
e s t a t e ,  h e  b e i n g  v e s t e d  s e p a r a t e l y  a n d  i n d i v i d u a l l y  w i t h  a  
d e f i n i t e  f r a c t i o n a l  s h a r e  i n  t h e  p r o p e r t y .
P a r t i t i o n  i n  B u r m e s e  B u d d h i s t  Law i s  u s e d  i n  I t s  g e n e r a l  
s e n s e  o f  d i v i s i o n  o r  s e p a r a t i o n  o f  i n t e r e s t  i n  p r o p e r t y .
S i n c e ,  h o w e v e r ,  t h e  e s t a t e  o f  a  B u rm an  B u d d h i s t  d o e s  n o t ,  o n  
h i s  d e a t h ,  v e s t  i n  h i s  h e i r s  c o l l e c t i v e l y  b u t  e a c h  o f  t h e  l a t t e r  
o b t a i n s  a  v e s t e d  i n t e r e s t  i n  a  d e f i n i t e  f r a c t i o n  o f  t h e  e s t a t e ,  
a n  h e i r  i s  n o t  e n t i t l e d  t o  m a i n t a i n  a  p a r t i t i o n  s u i t  i n  t h e  
s t r i c t  s e n s e ,  b u t  a n  a d m i n i s t r a t i o n  s u i t  ( 1 0 ) .
T he  B urm a  L aw s A c t ,  1 8 9 8 ,  e n a c t s  t h a t  t h e  Law a p p l i c a b l e  
t o  B u d d h i s t s  o n  q u e s t i o n s  r e g a r d i n g  s u c c e s s i o n ,  I n h e r i t a n c e ,  
m a r r i a g e ,  c a s t e  o r  a n y  r e l i g i o u s  u s a g e  o r  i n s t i t u t i o n  s h a l l  b e  
t h e  B u d d h i s t  L aw ,  1e x c e p t  i n  s o  f a r  a s  s u c h  l a w  h a s  b y  e n a c t m e n t  
b e e n  a l t e r e d  o r  a b o l i s h e d  o r  i s  o p p o s e d  t o  a n y  c u s t o m  h a v i n g  
t h e  < fo ro e t  o f  l a w . f S u c h  r u l e s  o f  l i m i t a t i o n  i n  t h e  L h a m m a t h a t s  
a s  a r e  r e p u g n a n t  t o  t h e  p r o v i s i o n s  o f  t h e  L i m i t a t i o n  A c t ,  w i l l ,  
a c c o r d i n g l y ,  n o t  b e  e n f o r c e d  ( 1 1 ) ;  a n d  t h i s  p r i n c i p l e  h a s  b e e n
f o l l o w e d  i n  t h e  c a s e s  o f  Mi M in  Ku v .  T h a  Myun ( 1 2 ) ,  M aung  Po
‘( i o n s ; B a T ? i T ' v : , ,  Ma T h i i t  S u ,  ( 1 9 2 $ )  5 R a n . 7 8 5 ;  a f f i r m e d  o n  
a p p e a l ™  C i v r i “ I s t T p p e a l  N o . 2 9 4  o f  1 9 2 7 ,  H ig h  C o u r t *  
R a n g o o n ;  s e e  a l s o  O .H .M o o th a m ,  B u r m e s e  B u d d h i s t  L a w , 8 6 .
( 1 1 )  Mi P a i n g  v .  Mi T l l ^ „ ( 1 8 7 5 )  S . J .  3d32S:. 57,
( 1 2 )  ( 1 8 9 2 )  2 U . B . R .  T l 8 9 2 - 9 6 )  9 .
M in  v* U Shwe Lu ( 1 3 ) ,  a n d  m u s t  b e  r e g a r d e d  a s  s e t t l e d  l a w .
R e g a r d i n g  t h e  q u e s t i o n  w h i c h  A r t i c l e  o f  t h e  L i m i t a t i o n  
A c t  a p p l i e s  t o  c l a i m s  f o r  s h a r e s  o f  i n h e r i t a n c e  a t  t h e  B u d d h i s t  
Law, i n  Maung T u n  v .  Mamm Taw ( 1 4 ) ,  A s t o n  J . C . ,  w i t h o u t  
e x p r e s s l y  d e c i d i n g  t h a t  a r t i c l e  1 2 7  w o u l d  a p p l y ,  s a i , d :  "When a  
B u rm a n  B u d d h i s t  d i e s ,  a  s u i t  b r o u g h t  b y  h e i r s  t o  r e c o v e r  t h e i r  
s p e c i f i c  s h a r e  i n  t h e  p r o p e r t y  l e f t  b y  h i m  ( a n d  ow ned  b y  h im  
u n t i l  h i s  d e a t h )  a c c o r d i n g  t o  t h e  l a w  o f  i n h e r i t a n c e  a n d  
s u c c e s s i o n  a s  r e g u l a t e d  b y  m a r r i a g e  a n d  d e s c e n t ,  i s  a  s u i t  w h i c h  
may b e  c o r r e c t l y  v i e w e d  a s  o n e  t o  r e c o v e r  a  s h a r e  i n  p r o p e r t y  
w h i c h  h a s  b e c o m e  t h e  j o i n t  a n c e s t r a l  p r o p e r t y  o f  t h e  h e i r s  a n d  
s u c c e s s o r s  a f t e r  t h e  d e a t h  o f  t h a t  B u rm an  B u d d h i s t ,  a n d  w h i c h  I s
( 1 3 )  ( 1 9 0 3 )  2 L . B . R .  1 1 0 .
( 1 4 )  ( 1 8 9 4 ) ,  P . J . l
A r t i c l e  1 2 3  p r o v i d e s ,  "T o  s u i t s  f o r  a  l e g a c y  o r  f o r  a  s h a r e  
o f  a  r e s i d u e  b e q u e a t h e d  b y  a  t e s t a t o r ,  o r  f o r  a  d i s t r i b u t i v e  
s h a r e  o f  t h e  p r o p e r t y  o f  a n  I n t e s t a t e  t h e  p e r i o d  o f  
l i m i t a t i o n  i s  t w e l v e  y e a r s ,  a n d  t i m e  b e g i n s  t o  r u n  f r o m  
w h e n  t h e  l e g a c y  o r  s h a r e  b e c o m e s  p a y a b l e  o r  d e l i v e r a b l e  
t h e r e i n .
A r t i c l e  1 2 7  p r o v i d e s ,  "T o  s u i t s  b y  a  p e r s o n  e x c l u d e d  f r o m  
j o i n t  f a m i l y  p r o p e r t y  t o  e n f o r c e  a  r i g h t  t o  s h a r e  t h e r e ­
i n ,  t h e  p e r i o d  o f  l i m i t a t i o n  i s  t w e l v e  y e a r s ,  a n d  t i m e  
b e g i n s  t o  r u n  f r o m  w h e n  t h e  e x c l u s i o n  b e c o m e s  k n o w n  t o  
t h e  p l a i n t i f f .
o n l y  i n  soma s p e c i a l  a n d  f i g u r a t i v e  s e n s e  t h e  p r o p e r t y  o f  t h a t
%
d e c e a s e d  a n c e s t o r . ” T h i s  v i e w  h a s  b e e n  d o u b t e d  l n j ; T h a  Su v .  
Maung Paw ( 1 5 ) .  T he  l a t e r  Dhamm a t  h a t s  e . g . ,  M a n u g y e ,  d o  n o t  
a p p e a r  t o  c o n t e m p l a t e  a  B u d d h i s t  e s t a t e  a s  a  j o i n t  f a m i l y  
e s t a t e ,  i n  t2 ie  H in d u  s e n s e  o f  t h e  t e r n ;  a n d  i t  i s  a t  b e s t  v e r y
d o u b t f u l  i f  t h e  o l d e r  B h a m m a t h a t s  e v e r  c o n t e m p l a t e d  a  B u d d h i s t
e s t a t e  a s  a  j o i n t  f a m i l y  e s t a t e .  H a v in g ,  i n  v i e w  o f  t h e  
c o n s e n s u s  o f  r u l i n g s  i n  t h e  I n d i a n  H i g h  C o u r t s  t h a t  w h e n  
p r o p e r t y  i s  sp o lc e n  o f  a s  b e l o n g i n g  t o  a  j o i n t  f a m i l y ,  i t  m u s t  
p r i m a r i l y  r e f e r  t o  a  H in d u  j o i n t  f a m i l y  a n d  o n l y  s e c o n d a r i l y  t o  
s u c h  g r o u p s  a s  n o n - H i n d u s  a s  c a n  p r o v e  t h a t  t h e y  h a v e  b y  c u s t o m  
a d o p t e d  t h e  H in d u  Law o f  t h e  j o i n t  f a m i l y  ( 1 6 ) ,  t h e  U p p e r  Burma 
v i e w  t h a t  A r t i c l e  1 2 7  w i l l  n o t  a p p l y  t o  t h e  c l a i m  f o r  d i s t r i b u ­
t i v e  s h a r e s  o f  a  d e c e a s e d  B u r m e s e  B u d d h i s t * s  e s t a t e  s e e m s  t o
b e  t h e  c o r r e c t  v i e w  ( 1 7 ) •
T he  cp e s t i o n  t h e n  a r i s e s ,  w h e t h e r  A r t i c l e  1 2 3  w o u l d  a p p l y .  
Maung T u n  v .  Ma&sag Taw ( 1 8 ) ,  A s t o n ,  J . C . ,  s a i d ,
"T h e  t e r m  i n t e s t a t e  i s  s c a r c e l y  a p p r o p r i a t e  w h en  a p p l i e d  t o  
a  B u rm a n  B u d d h i s t  who h a s  no  t e s t a m e n t a r y  p o w e r  a n d  c a n n o t  
d i s p o s e  o f  h i s  p r o p e r t y  b y  w i l l . "  I n  t h e  l a t e r  c a s e  o f  Maung 
Aung Ge v*  Ma H l a  W in  ( 1 9 ) ,  w h e r e  t h e  c l a i m  w a s  f o r  t h e  c h i l d r e n *  
s h a r e s  i n  t h e  e s t a t e  o f  t h e  p a r e n t s , -  i t  w a s  h e l d  t h a t  A r t i c l e  123
(T5')‘"CT8'9,6 'r i I  U . B . R .  ll8 9 7 -0 r r ^ 8 B “
(16) I s a p  Ahmed y  A b ra m . j l  A h m a d j i ,  (1917) 41 B o m . ,  588 ( F . B . ) .
( 1 7 )  S e e  ( J T ta y  O u n g ,  L e a d i n g  C a s e s  o n  B u d d h i s t  L a w .  3 7 «
(18) (189^) P .J . I*a .i32 . ‘ ~ ~  "
(19) (1895) P. J.*115.
w o u l d  a p p l y  a n d  t h a t  t h e  s u i t  u n l e s s  b r o u g h t  w i t h i n  1 2  y e a r s
o f  t h e  d e a t h  o f  t h e  p r o p o s i t u s  w o u l d  b e  b a r r e d .  T he  d i c t u m
o f  A s t o n ,  J . C . ,  w a J c o n s i d e r e d  b y  t h e  S p e c i a l  C o u r t  i n  Ma U y e i n  
So y '
Aung v* Ma ( 2 0 ) ,  w h e r e  t h e  l e a r n e d  J u d g e s  a a i d ,  "We h a v e  b e e n  
r e f e r r e d  t o  t h e  c a s e  o f  M aung  T u n  v .  Ma Taw, i n  w h i c h  t h e  
l e a r n e d  J u d i c i a l  C o m m i s s i o n e r  s u g g e s t e d  a  d o u b t  w h e t h e r  t h e  
t e r m  i n t e s t a t e  w a s  a p p r o p r i a t e  t o  a  B u d d h i s t  who h a s  n o  t e s t a ­
m e n t a r y  p o w e r .  We a r e  d i s p o s e d  t o  t h i n k  t h a t  a n  i n t e s t a t e  
m e a n s  a  p e r s o n  who d i e s  w i t h o u t  l e a v i n g  a  w i l l  a n d  t h a t  i t  m ay  
i n c l u d e  a  p e r s o n  who h a s  no  p o w e r  t o  m ak e  o n e .  T h i s  o p i n i o n  
d e r i v e s  s u p p o r t  f r o m  t h e  u s e  o f  t h e  w o r d  i n t e s t a t e  i n  t h o s e  
p a r t s  o f  t h e  P r o b a t e  a n d  A d m i n i s t r a t i o n  A c t  w h i c h  a p p l i e s  t o  
B u d d h i  s t  s . "
I n  A n l e a t h a m  v .  M&. T h a  T a  U ( 2 1 ) ,  B i r k s ,  J . C . ,  h e l d  t h a t  
t h e  a r t i c l e  a p p l i c a b l e  t o  t h e  s u i t  b y  t h e  e l d e s t  d a u g h t e r  f o r  a  
q u a r t e r  s h a r e  o n  h e r  f a t h e r ' s  d e a t h  w o u l d  b e  A r t i c l e  1 2 3 ,  a  
v i e w  w h i c h  w a s  f o l l o w e d  i n  U P o  M in  v .  U Shwe h u ( 2 2 )  w h e r e  
t h e  o r a s a  c l a i m e d  h i s  q u a r t e r  s h a r e .  I n  Maung T u n  U v .  M y a t  
T h a n  Z an  ( 2 3 ) ,  i t  w a s  h e l d  t h a t  a  s u i t  f o r  a  s h a r e  o f  t h e  e s t a t e  
l e f t  b y  a  d e c e a s e d  g r a n d - p a r e n t  w o u l d  b e  g o v e r n e d  b y  t h e
a r t i c l e  1 2 3 . I n  S a n  P e  v .  Ma Shwe Z i n  ( 2 4 ) ,  A r t i c l e  1 2 3  w as
( 2(3) ( 1 8 9 8 )  P . J 7 , 5 3 0 . ”  " *  ~
( 2 1 ) ( 1 8 9 9 )  F . J . , 6 2 5 .
( 2 2 ) ( 1 9 0 3 )  2 L . B . R . 1 1 0 .
( 2 3 ) ( 1 9 1 3 )  6  B . L . T .  1 8 8 .
( 2 4 ) ( 1 9 1 5 )  9 L . B . R .  1 7 6 .
a p p l i e d  t o  a  c l a i m  a g a i n s t  a  s t e p - p a r e n t ,  o n  t h e  d e a t h  o f
t h e  p a r e n t .  I n  T u n  T h a  v .  Ma T h i t  ( 2 5 ) ,  a n d  i t s  o f f s h o o t  
Mg. ‘
P a n  On v . i T u n  T h a  ( 2 6 ) ,  i t  w a s  h e l d  t h a t  t h e  o r a s a  s h a r e  v e s t s
n M H i t a m P M i  r \  n — f ni . i n . i r r  i_n~ t
o n  d e a t h  o f  o n e  p a r e n t  a n d  h e  o r  s h e  c a n  b r i n g  a  s u i t  f o r  h i s  
o r  h e r  s h a r e  w i t h i n  t h e  p e r i o d  a l l o w e d b y  A r t i c l e  1 2 3 .  The  
same a r t i c l e  a p p l i e s  t o  a  s u i t  f o r  a  s h a r e  o n  r e - m a r r i a g e  o f  
o n e  p a r e n t  ( 2 7 ) .
As c e r t a i n  I n d i a n  d e c i s i o n s  m a i n t a i n  t h a t  A r t i c l e  323 d o e s
n o t  a p p l y  t o  a  s u i t  b y  o n e  c o - h e i r  a g a i n s t  o t h e r  c o - h e i r s ,  b u t
\
a p p l i e s  o n l y  t o  s u i t s  a g a i n s t  a d m i n i s t r a t o r s  a n d  e x e c u t o r s ,  
t h e  q u e s t i o n  w a s  f u l l y  d i s c u s s e d  b y  a  B e n c h  o f  t h e  H i g h  C o u r t  
i n  t h e  c a s e  o f  Maung Po K i n  v .  Maung Shwe By a  ( 2 8 ) .  The  
l e a r n e d  J u d g e s  h e l d  t h a t  a  s u i t  f o r  a  s h a r e  o f  t h e  c o r p u s  o f  
t h e  e s t a t e  l e f t  b y  a  B u r m e s e  B u d d h i s t  w o u l d  b e  g o v e r n e d  b y  
A r t i c l e  1 2 3 .  I n  Ma Pwa T h i n  v .  U Nyo ( 2 9 )  i t  w a s  h e l d  t h a t  
t h e s e  R a n g o o n  c a s e s  m u s t  b e  d e e m e d  t o  b e  o v e r - r u l e d  b y  t h e  
p r o n o u n c e m e n t  o f  t h e  P r i v y  C o u n c i l  i n  G-ulam H u s s e i n ' s  c a s e  ( 3 0 )  
t h a t  A r t i c l e  1 2 3  o n l y  a p p l i e s  w h e r e  t h e  s u i t  i s  b r o u g h t  a g a i n s t  
a n  e x e c u t o r  o r  a d m i n i s t r a t o r  o r  some p e r s o n s  l e g a l l y  c h a r g e d
V2WVbxe) ‘ s ’ zvb/r ~ ■--------------------------- - ------------
( 2 6 )  ( 1 9 2 $ )  11  L . B . R .
( 2 7 )  Ma E Mya v .  V Pe  L a y ,  (1926") 3 R a n . 2 8 1 .
(2 8 ) .  X 1 # 3 T T  R a n . 4 0 5 .
( 2 9 )  (1 .934)  1 2  R a n . 4 0 9 .
( 3 0 )  G u lam  Mohammed v* G ulam  H u s s e i n , ( 1 9 3 1 )  5 9 1 . A . 7 4 .
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w i t h  t h e  d u t y  o f  d i s t r i b u t i n g -  t h e - . e s t a t e ,  a n d  t h a t  i n  a  c a s e  
b e t w e e n  s e v e r a l  c o - h e i r s  o f  a n  i n t e s t a t e . t h e  a r t i c l e  a p p l i c a b l e  
w o u l d  b e * A r t i c l e  1 4 4  a n d  n o t  A r t i c l e  1 2 3 ,  T h i s  r u l i n g  w as  
f o l l o w e d  i n  Ma Nyun v* Ma C h a n  Mya ( 3 1 )  w h e r e  i t  w a s  h e l d  t h a t  
a  s u i t  f o r  s h a r e s  o f  i n h e r i t a n c e  b y  c h i l d r e n  a n d  g r a n d c h i l d r e n  
o f  a  d e c e a s e d  B u r m e s e  B u d d h i s t  a g a i n s t  t h e i r  c o - h e i r s  i s  
g o v e r n e d  b y  A r t i c l e  1 4 4  o f  t h e  L i m i t a t i o n  A c t  a n d  n o t  b y  
A r t i c l e  1 2 3 *  T h i s  i s  t h e  p r e s e n t  p o s i t i o n  i n  B urm a*  T he  
r e - m a r r i a g e  o f  a  s u r v i v i n g  p a r e n t  g i v e s  t h e  e l d e s t  c h i l d  a  
f r e s h  r i g h t  a n d  s t a r t s  a  new p e r i o d  o f  l i m i t a t i o n  ( 3 2 ) *
W hen,  h o w e v e r ,  t h e  p r o p e r t y  i s  i n  t h e  h a n d s  o f  a l i e n e e s  
f r o m  o n e  o f  t h e  h e i r s  o r  t h e  a d m i n i s t r a t o r ,  t h e  p r o p e r  a r t i c l e s  
t o  a p p l y  w o u l d  b e  A r t i c l e s  1 4 2  o r  1 4 4 ,  a c c o r d i n g  a s  w h e t h e r  t h e  
p l a i n t i f f s  w h i l s t  b y  t h e m s e l v e s  o r  t h e i r  a g e n t s  i n  p o s s e s s i o n
T 3 lT 'lI9 '4 ^ "F n ^ T ^ U : ~ ~ ~  ~ ~  ~
A r t i c l e  1 4 4  p r o v i d e s  f t o  s u i t s  f o r  p o s s e s s i o n  o f  i m m o v e a b l e  
p r o p e r t y  o r  a n y  i n t e r e s t  t h e r e i n  n o t  h e r e b y  o t h e r w i s e  
s p e c i a l l y  p r o v i d e d  f o r ,  t h e  p e r i o d  o f  l i m i t a t i o n  i s  t w e l v e  
y e a r s  a n d  t i m e  b e g i n s  t o  r u n  a s  f r o m  w h e n  t h e  p o s s e s s i o n  
o f  t h e  d e f e n d a n t  b e c o m e s  a d v e r s e  t o  t h e  p l a i n t i f f * '
( 3 2 )  U T a u k  T a  v* Ma Qhn Y i n ,  ( 1 9 3 9 )  R g n . L . R . 2 1 7 .
h a v e  b e e n  d i s p o s s e s s e d  o r  n o t ,  a f t e r  t h e  c o - h e i r s  a m o n g s t  whom
t h e  p l a i n t i f f  w a s ,  h a d  g o n e  i n t o  p o s s e s s i o n  ( 3 3 ) •
S e c t i o n  2 1 8  o f  t h e  S u c c e s s i o n  A c t ,  1 9 2 5 ,  p r o v i d e s  t h a t
w h e r e  t h e  d e c e a s e d  h a s  d i e d  i n t e s t a t e ,  a d m i n i s t r a t i o n  o f  h i s
e s t a t e  may b e  g r a n t e d  t o  a n y  p e r s o n  who a c c o r d i n g  t o  t h e  r u l e s
f o r  t h e  d i s t r i b u t i o n  o f  a n  e s t a t e  o f  t h e  i n t e s t a t e  a p p l i c a b l e
i n  t h e  c a s e  o f  s u c h  d e c e a s e d  w o u l d  b e  e n t i t l e d  t o  t h e  w h o l e  o r
a n y  p a r t  o f  t h e  d e c e a s e d * s  e s t a t e .  A c c o r d i n g l y ,  w h e r e  t h e
c l a i m a n t  f o r  l e t t e r s  i s  a  p e r s o n  e n t i t l e d  t o  i n h e r i t  a n d  i s
u n d e r  n o  p o s i t i v e  d i s q u a l i f i c a t i o n  a n d  i n  t h e  a b s e n c e  o f  a n
a p p l i c a t i o n  b y  o t h e r  p e r s o n s  e q u a l l y  e n t i t l e d  t h e  a p p l i c a t i o n
w o u l d  n o t  b e  r e f u s e d  ( 3 4 ) .
T h u s  i n  Nga S a n  v .  Ma H y o . ( 3 5 )  w h e r e  t h e  c l a i m a n t s  w e r e  a
s t e p - s o n  a n d  a  s i s t e r ,  o f  t h e  d e c e a s e d ,  a n d  i n  Maung S a  So v .
v .  Ma Paw ( 3 6 ) ,  w h e r e  t h e  c o n t e s t  w a s  b e t w e e n  a  s t e p - s o n  a n d  a
b r o t h e r ,  t h e  s t e p - s o n  w a s  g r a n t e d  l e t t e r s  i n  t h e  a b s e n c e  o f
a n y  n a t u r a l  c h i l d ,  h e  b e i n g ,  i n  e a c h  c a s e ,  t h e  n e a r e r  h e i r *
On t h e  a b o v e  p r i n c i p l e ,  i t  h a s  a l s o  b e e n  l a i d  dow n  t h a t
a s  a  g e n e r a l  r u l e  t h e  w id o w  o r  t h e  w i d o w e r  o f  a  d e c e a s e d  p e r s o n
( 5 5 )  Mg*Tun v .  Ma Taw, ( 1 8 9 4 )  P . J . 1 5 2 ;
Ma N y i  Ma v  • Aung M y a t , ( 1 9 1 8 )  1 2  B * L . T * 2 7 ;
M aung P o K i n  v . M^Shwe B y a ,  ( 1 9 2 5 )  1 H a n . 4 0 5 ;
A r t i c l e  1 4 S  p r o v i d e s ,  u t o  s u i t s  f o r  p o s s e s s i o n  o f  
i m m o v e a b l e  p r o p e r t y  w h e n  t h e  p l a i n t i f f ,  w h i l e  i n  p o s s e s s i o n  
o f  t h e  p r o p e r t y ,  h a s  b e e n  d i s p o s s e s s e d  o r  h a s  d i s c o n t i n u e d  
t h e  p o s s e s s i o n , . t h e  p e r i o d  o f  l i m i t a t i o n  i s  t w e l v e  y e a r s  
a n d  fttaa t i m e  b e g i n s  t o  r u n  f r o m  t h e  d a t e  o f  d i s p o s s e s s i o n  
o r  d i s c o n t i n u a n c e * '1
( 3 4 )  IT May Gung,  L e a d i n g  G a s e s  o n  Bud d h i s t  Law ,  3 1 3 .
( 3 5 )  ( 1 9 0 4 )  2 t / . B . H * 2 S £ .  *31.
( 3 6 )  (1905L) 2 I I . B . R .  (1 8 9 7 — 0 3 )  P* A* 7 .
i d  t h e  p r o p e r  p e r s o n  t o  a d m i n i s t e r  h i s  o r  h e r  e s t a t e  a n d ,  
w h e r e  s u c h  p e r s o n  s u r v i v e s ,  l e t t e r s  o f  a d m i n i s t r a t i o n  s h o u l d  
n o t  h e  g r a n t e d  t o  a n y  o t h e r  p e r s o n ,  e x c e p t  f o r  v e r y  s t r o n g  
r e a s o n s  ( 3 7 ) *
When r i v a l  a p p l i c a t i o n s  f o r  l e t t e r s  a r e  m ade  b y  p e r s o n s  
who a r e  e q u a l l y  e n t i t l e d  t o  t h e  e s t a t e ,  n i t  s h a l l  b e  i n  t h e  
d i s c r e t i o n  o f  t h e  C o u r t  t o  g r a n t  i t  t o  a n y o n e  o r  m o r e  o f  t h e m ,f
( 3 8 ) *  E a c h  c a s e  w o u l d  b e  g o v e r n e d ' b y  t h e  s p e c i a l  f a c t s  t h e r e -  o
i n j  a n d  r u l i n g s  c a n n o t  g i v e  m o r e  t h a n  a  g e n e r a l  i n d i c a t i o n  o f  
how t h e  d i r e c t i o n  s h o u l d  b e  e x e r c i s e d *  I n  Ma My a  May v .
Maung B a  Dun ( 3 9 )  w h e r e  t h e  c l a i m a n t s  w e r e  a n  a d o p t e d  d a u g h t e r  
a n d  a  n a t u r a l  s o n ,  t h e  C o u r t  o n  t h e  g r o u n d  t h a t  t h e  a d o p t e d  
d a u g h t e r  l i v e d  w i t h  a n d  a s s i s t e d  t h e  m o t h e r  i n  h e r  b u s i n e s s  t i l l  
h e r  d e a t h ,  w h e r e a s  t h e  s o n  l i v e d  s e p a r a t e l y  a n d  h i s  c o n d u c t  b o t h  
t o  h i s  m o t h e r  a n d  h i s  a d o p t e d  s i s t e r  w e r e  r e p r e h e n s i b l e ,  g r a n t e d  
t h e  l e t t e r s  t o  t h e  a d o p t e d  d a u g h t e r .
I t  m u s t  b e  r e m e m b e r e d  t h a t  t h o s e  h e l d  b y  s e c t i o n  2 1 8  o f  t h e  
A c t  t o  b e  e n t i t l e d  t o  l e t t e r s  a r e  p e r s o n s ,  *who m u s t  b e  s h o w n
t o  h a v e  a n  i n t e r e s t  i n  t h e  e s t a t e .  I t  i s  n o t  s u f f i c i e n t  t h a t
'(3 9 ) 1 9 0 4 )  - 2 L . B • R ? P r o S S o ' ,  7^.
1 3 8 ) Ma Mya Me v .  M g .B a  T u n ,  ( 1 9 0 4 )  2 2 4 .
( 3 ? )  W  Wr f  v 7  Ma Aung G a l e ,  ( 1 9 0 7 )  4  L . B . R . 2 9 3 ;
f o l l o w e d  i n  M g.B a  Han  v .  M g .T u n  Y i n , ( 1 9 3 4 )  12  R a n . 6 2 9 .
7 7 7  *
t h e y  m ay  p o s s i b l y  h a v e  a n  i n t e r e s t  ( 4 0 )  1 . I t  h a s f u r t h e r  
b e e n  h e l d  t h a t ,  t h e  w o r d s  " r u l e s  f o r  t h e  d i s t r i b u t i o n  o f  t h e  
e s t a t e  o f  a n  i n t e s t a t e "  i n  s e c t i o n  2 1 8  o f  t h e  A c t  m u s t  b e  
t a k e n  t o  m e a n  t h e  o r d i n a r y  a n d  o b v i o u s  r i g h t s  o f  s u c c e s s i o n  a n d  
i n h e r i t a n c e .  T h u s ,  a  p e r s o n  who c l a i m s  t h a t  b y  t h e  d e c e a s e d  
l i v i n g  w i t h  h i m  t i l l  d e a t h  a n d  b y  h i s  p e r f o r m i n g  t h e  f u n e r a l  
c e r e m o n i e s ,  h e  i s  e n t i t l e d  t o  a  s h a r e  i n  t h e  e s t a t e  w o u l d  n o t  
b e  s u c h  a  p e r s o n ;  b u t  i n  t h e  a b s e n c e  o f  o t h e r  c l a i m a n t s ,  h e  
m i g h t  s u c c e e d  i n  h i s  a p p l i c a t i o n  a s  a  c r e d i t o r  o f  t h e  e s t a t e  
( 4 1 ) .
I t  s o m e t i m e s  h a p p e n s  t h a t  l e t t e r s  o f  a d m i n i s t r a t i o n  a r e  
a p p l i e d  f o r  b y  p e r s o n s  c l a i m i n g  t o  be  a d o p t e d  c h i l d r e n  o f  t h e  
d e c e a s e d  -  u s u a l l y  a s  a n  i n e x p e n s i v e  a n d  su m m ary  m e t h o d  o f  
e s t a b l i s h i n g  t h e  d i s p u t e d  s t a t u s .  I n  s u c h  c a s e s ,  t h e  q u e s t i o n  
w h e t h e r  t h e  C o u r t s  s h o u l d  g o  I n t o  t h e  c o n s i d e r a t i o n  o f  t h e  
d i s p u t e d  a d o p t i o n  i n  t h e  l e t t e r s  p r o c e e d i n g  a r i s e s .  I n  Ma 
T o k  v .  Ma T h i  ( 4 2 ) ,  i t  w a s  h e l d  t h a t  w h e r e  a n  a p p l i c a t i o n  f o r  
l e t t e r s  o f  a d m i n i s t r a t i o n  i s  made  b y  a  p e x ’s o n  who I s  b y  a d m i t t e d  
r e l a t i o n s h i p  e n t i t l e d  u n d e r  s e c t i o n  2 3  o f  t h e  P r o b a t e  a n d  
A d m i n i s t r a t i o n  A c t  (now s e c t i o n  2 1 8 ,  S u c c e s s i o n  A c t )  t o  make  i t ,  
a n d  whom t h e  C o u r t  c o n s i d e r s  t o  b e  o t h e r w i s e  a  p r o p e r  p e r s o n  
t o  a d m i n i s t e r  t h e  e s t a t e ,  t h e  C o u r t  o u g h t  n o t  t o  a l l o w  t h e
( 4 0 )  Ma T h i  v .  S h w e H i i ^ ^
( 4 1 )  I s T T t T v .  Ma t e ,  t O .  6 2 2 .
( 4 2 )  T T 9 W )  5 L . B . R . 7 8 .
p r o c e e d i n g s  t o  b e c o m e  p r o t r a c t e d  a n d  c o s t l y  b y  e n t e r i n g  i n t o  
d i s p u t e d  p o i n t s  s u c h  a s  a d o p t i o n  o f  o t h e r  p e r s o n s *  H e r e ,  t h e  
c l a i m a n t s  w e r e  a  s t e p - d a u g h t e r  a n d  a n  a l l e g e d  a d o p t e d  d a u g h t e r ;  
i n  a n y  c a s e  t h e  s t e p - d a u g h t e r  w o u l d  b e  e n t i t l e d  t o  some s h a r e  
i n  t h e  e s t a t e  ( 4 3 ) .  B u t  w h e r e  t h e  a d o p t i o n ,  i f  p r o v e d ,  w o u l d  
e x c l u d e  t h e  o t h e r  c l a i m a n t s  f r o m  a  s h a r e  i n  t h e  e s t a t e  ( e . g .  
w h e r e  t h e  c l a i m a n t s  a r e  a n  a l l e g e d  a d o p t e d  c h i l d  a n d  a  b r o t h e r  
o r  a  n e p h e w ) ,  t h e  C o u r t s  w o u l d  h a v e  t o  c o n s i d e r  t h e  q u e s t i o n  o f  
a d o p t i o n ,  u n l e s s  t h e  C o u r t  h a d  g r o u n d s  f o r  e x e r c i s i n g  i t s  
d i s c r e t i o n  t o  a c t  u n d e r  s e c t i o n  2 5 4  o f  t h e  S u c c e s s i o n  A c t  ( 4 4 ) .
M g . S e i n  v .  U P o  T o k e  ( 4 5 )  E .  M aung ,  J . ,  o b s e r v e d ,
"T h e  r e p r e s e n t a t i o n  o f  a  B u rm a n  B u d d h i s t  i s  n o t  c o m p u l s o r y  
u n d e r  t h e  S u c c e s s i o n  A c t ,  a n d  t h e  a p p l i c a t i o n  a p p e a r e d  t o  h a v e
b e e n  m ade  t o  h a v e  a  d e c i s i o n  o n  t h e  d i s p u t e d  c l a i m s  o f  Maung S e i n
T i 5 l ““ T r 9 0 7 ^ ™ L ,7B7R77S7""' ' ' ,— ----------------- -— — ----------------  — - -------
( 4 4 )  Aung Ma K h a i h g  v .  Mi Ah B o n ,  ( 1 9 1 7 )  9 L . B . R . 1 6 3 ;
Bga  Ba S i n  v .  Nga ro ~ 'H a n 7 T T 9 1 5 )  2  U . B . R .  ( 1 9 1 4 - 1 6 )  1 0 1 ;
Ma T h i  v .  Shwe Hl wa , (XtTC>2) 1 L . B . R . 2 8 4 .
S e c *254- p r o v i d e r s  Cl) W hen a  p e r s o n  h a s  d i e d  i n t e s t a t e ,  o r  
l e a v i n g  a  w i l l  o f  w h i c h  t h e r e  i s  n o  e x e c u t o r  w i l l i n g  a n d  
c o m p e t e n t  t o  a c t  o r  w h e r e  t h e  e x e c u t o r  i s ,  a t  t h e  t i m e  o f  
t h e  d e a t h  o f  s u c h  p e r s o n ,  r e s i d e n t  o u t  o f  B u rm a ,  a n d  i t  
a p p e a r s  t o  t h e  C o u r t  t o  b e  n e c e s s a r y  o r  c o n v e n i e n t  t o  
a p p o i n t  some p e r s o n  t o  a d m i n i s t e r  t h e  e s t a t e  o r  a n y  p a r t  
t h e r e o f ,  o t h e r  t h a n  t h e  p e r s o n ,  who ,  i n  o r d i n a r y  c i r c u m ­
s t a n c e s ,  w o u l d  b e  e n t i t l e d  t o  a  g r a n t  o f  a d m i n i s t r a t i o n ,  
t h e  C o u r t  m a y ,  i n  i t s  d i s c r e t i o n ,  h a v i n g  r e g a r d  t o  c o n ­
s a n g u i n i t y ,  a m o u n t  o f  i n t e r e s t ,  t h e  s a f e t y  o f  t h e  e s t a t e  a n d  
p r o b a b i l i t y  t h a t  i t  w i l l  b e  p r o p e r l y  a d m i n i s t e r e d ,  a p p o i n t  
s u c h  p e r s o n  a s  i t  t h i n k s  f i t  t o  b e  a d m i n i s t r a t o r •
( 2 )  I n  e v e r y  c a s e  s u c h  l e t t e r s  o f  a d m i n i s t r a t i o n  m ay  b e  
. l i m i t e d  o r  n o t  a s  t h e  C o u r t  t h i n k s  f i t .
( 4 5 )  ( 1 9 4 7 )  R o f y . R . 3 1 2 • S e e  a lso  Ma Ohn Hu v . Ma N yun ,  ( 1 9 4 8 )  
B . L . R . 3 2 9 ,  where the  observa tion  ojTIU M aung ,  37, in  M g .S e in 
v .  U P o  T o k e ,  ( 1 9 4 7 )  R ^ L n I . 3 1 2  itfas r e f e r r e d  to  and approved7
a n d  a l s o  o f  Daw H n i t  s e t t l e d  i n  a  c h e a p  w a y .  I  am n o t  
p r e p a r e d  t o  e n c o u r a g e  t h i s  m e t h o d ,  e s p e c i a l l y  I n  t h e  c i r c u m ­
s t a n c e s  o f  t h e  p r e s e n t  c a s e . "
S e c t i o n  2 3 6  o f  t h e  S u c c e s s i o n  A c t  l a y s  do w n  t h a t  l e t t e r s  
o f  a d m i n i s t r a t i o n  c a n n o t  b e  g r a n t e d  t o  a  m i n o r .  F o l l o w i n g  
s e c t i o n  2 4 6  o f  t h e  S u c c e s s i o n  A c t ,  I t  w a s  h e l d  i n  M g . S e i n  v .
U Po  T o k e  ( 4 6 )  t h a t  b e f o r e  l e t t e r s  c a n  b e  g r a n t e d  f o r  t h e  
u s e  a n d  b e n e f i t  o f  t h e  m i n o r ,  t h e  m i n o r  ( o r  m i n o r s )  m u s t  b e  
e n t i t l e d  t o  t h e  © s t a t e  i n  e x c l u s i o n  t o  a n y  o t h e r  p e r s o n  a n d  
t h a t  t h e  p e r s o n  a p p l y i n g  f o r  l e t t e r s  o n  t h e i r  b e h a l f  m u s t  b e  
s u c h  a s  b e e n  a p p o i n t e d  b y  c o m p e t e n t  a u t h o r i t y  t o  b e  i n  c h a r g e  
o f  t h e  m i n o r ’ s  e s t a t e  o r  f a i l i n g  s u c h  a p p o i n t m e n t  a  p e r s o n  
a p p o i n t e d  b y  G o u r t .
S e c t i o n  2 9 8  o f  t h e  S u c c e s s i o n  A c t  p r o v i d e s  t h a t ,  > 
’ N o t w i t h s t a n d i n g  a n y t h i n g  h e r e i n b e f o r e  c o n t a i n e d ,  i t  s h a l l ,  
w h e r e  t h e  d e c e a s e d  w a s  a  B u d d h i s t ,  b e  i n  t h e  d i s c r e t i o n  o f  t h e  
G o u r t  t o  m ake  a n  o r d e r  r e f u s i n g ,  f o r  r e a s o n s  t o  b e  r e c o r d e d  
b y  I t  i n  w r i t i n g ,  t o  g r a n t  a n y  a p p l i c a t i o n  f o r  l e t t e r s  o f  
a d m i n i s t r a t i o n  m ade  u n d e r  t h i s  A c t . ’
I t  w a s  t h u s  h e l d  i n  Ma Qhn Nit v .  Ma Nyu n  ( 4 7 )  t h a t  w h e r e
t
a n  a p p l i c a t i o n  f o r  l e t t e r s  o f  a d m i n i s t r a t i o n  i s  p r i m a  f a c i e
b e l a t e d ,  i t  i s  i n c u m b e n t  u p o n  t h e  a p p l i c a n t  t o  g i v e  f u l l
(46) (1947) RGCiWA. 512.
(47) (1948) B.L.R. 329.
r e a s o n s  f o r  t h e  d e l a y ,  o t h e r w i s e ,  t h i s  a l o n e  m ay  b e  a  
s u f f i c i e n t  g r o u n d  f o r  t h e  r e f u s a l  o f  t h e  G o u r t  t o  g r a n t  
l e t t e r s  o f  a d m i n i s t r a t i o n  a s  p r o v i d e d  i n  s e c t i o n  2 9 8  o f  
t h e  S u c c e s s i o n  A c t .
CHAPTER X V I I I  
CONCLUSION.
1 .  N a t u r e  o f  B u r m a ! s  D e b t  t o  H in d u  L a w ,
T h e  d e b t  o f  t h e  B u r m e s e  j u r i s t s  t o  t h e  D h a r m a s a s t r a s  l i e s  
i n  m e t h o d  o f  e x p r e s s i o n  r a t h e r  t h a n  i n  s u b s t a n c e *  T h e y  
b o r r o w e d  t h e  m a g i c  name o f  M anu ,  a n d  i n  o r d e r  t o  c l a i m  
a u t h o r i t y  f o r  t h e  c u s t o m a r y  l a w  t h e y  w e r e  p u t t i n g  i n t o  w r i t i n g ,  
b e g a n  t h e i r  w o r k  b y  a s s i g n i n g ,  a s  t h e  H in d u  w r i t e r s  h a d  d o n e ,  
a  d i v i n e  o r i g i n  f o r  i t ,  b u t  t h e  l e g e n d  u s e d  w a s  d i f f e r e n t .
T h e y  b o r r o w e d  t h e  e i g h t e e n  t y p e s  o f  L a w s u i t s  e x p o u n d e d  b y  
Manu a n d  u s e d  t h e m  a s  h e a d i n g s  o f  c h a p t e r s .  I n  some i n s t a n c e s ,  
t h e  B u r m e s e  w r i t e r s  b o r r o w e d  w h o l e  t e x t s  v e r b a t i m  f r o m  t h e  
D h a r m a s a s t r a s ,  a n d  i t  w a s  t h i s  w h i c h  e n a b l e d  F o r c h h a m m e r  t o  
c o n c l u d e  t h a t  t h e r e  w a s  s c a r c e l y  a  t e x t  i n  W a g a r u  w i t h o u t  i t s  
c o u n t e r p a r t  i n  t h e  D h a r m a s a s t r a s ,  t h o u g h ,  i n  f a c t ,  t h e  B u r m e s e  
j u r i s t s  b o r r o w e d  o n l y  t h o s e  t e x t s  t h a t  w e r e  a p p l i c a b l e  t o  
B u r m e s e  B u d d h i s t  Law*, O n l y  a  l i m i t e d  n u m b e r  o f  r u l e s  o f  
s u b s t a n t i v e  Law w e r e  b o r r o w e d  f r o m  t h e  H i n d u  O o d e s .
Once t h e  P a l i  D h a m m a t h a t s  w e r e  w r i t t e n  t h e r e  w a s  n o  r e a s o n
a s
t o  b o r r o w  f r o m  I n d i a  o r  u s e  t h e  D h a r m a s ^ t r a s  a s  a  p a t t e r n ,  a n d  
t h e  s u b s t a n c e  o f  t h e  D h a m m a t h a t s  b e c a m e  i n c r e a s i n g l y  p u r e  
B u r m e s e  c u s t o m .
2 .  A b s e n c e  o f  H i n d u  i n f l u e n c e  o n  t h e  p e r s o n a l  a n d  
f a m i l y  L a w .
I n  r e g a r d  t o  p e r s o n a l  a n d  f a m i l y  L aw ,  I t  h a s  b e e n  s h o w n  
t h a t  t o - d a y  t h e  H i n d u  s y s t e m  a n d  B u r m e s e  s y s t e m  h a v e  v e r y  l i t t l e  
i n  com m on.  T h e  p r e s e n t  B u r m e s e  p e r s o n a l  Law i s  u n i q u e ,  w i t h  
a n  i n d i v i d u a l i t y  o f  i t s  own,  a n d  I t  i s  d i f f i c u l t  t o  p o i n t  t o  
i n d i c a t i o n s  o f  i n d e b t e d n e s s  t o  H in d u  L a w .
T h e  H i n d u  Law a s s u m e s  t h e  j o i n t  f a m i l y  a s  t h e  u n i t  o f
s o c i e t y .  T h e  l a w  o f  t h e  j o i n t  f a m i l y  i s  t h e  b a s i s  o f  H in d u  
p e r s o n a l  l a w ;  t h e  l a w  o f  m a r r i a g e ,  o f  i n h e r i t a n c e ,  h a v e  a l l  
t o  s u b s e r v e  t h e  p u r p o s e s  o f  t h e  j o i n t  f a m i l y  a n d  a c c o m m o d a t e  
t h e m s e l v e s  t o  t h e  r u l e s  g o v e r n i n g  t h e  j o i n t  f a m i l y .  I n  Burm a 
t h e  m a r r i e d  c o u p l e  a n d  t h e i r  c h i l d r e n  b e i n g  t h e  s o c i a l  u n i t ,  i t  
i s  t h e  l a w  o f  m a r r i a g e  w h i c h  i s  f u n d a m e n t a l *  A B u r m e s e  f a m i l y  
i s  l o o s e l y  k n i t  b y  t i e s  o f  b l o o d  a n d  m a r r i a g e ,  a n d  u s u a l l y  
c o n s i s t s  o f  t h e  f a t h e r ,  t h e  m o t h e r ,  a n d  t h e i r  u n m a r r i e d  s o n s  
a n d  d a u g h t e r s .  T h e  s o n s ?h o w e v e r ?c a n  l e a v e  t h e  f a m i l y  e v e n  
b e f o r e  m a r r i a g e ,  o n  a t t a i n i n g  t h e  a g e  o f  p u b e r t y  ( s i x t e e n  y e a r s  
o f  a g e ) *  a n d  t h e  d a u g h t e r s  o n  a t t a i n i n g  t h e  a g e  o f  m a j o r i t y ,  
b u t  c h i l d r e n  u s u a l l y  o n l y  l e a v e  t h e  f a m i l y  o n  m a r r i a g e .
S o m e t i m e s  s o n s  a n d  d a u g h t e r s  d e c i d e  t o  r e m a i n  w i t h  t h e  f a m i l y  
e v e n  a f t e r  m a r r i a g e ,  a t  l e a s t  f o r  some t i m e .  T h e  h e a d  o f  t h e
f a m i l y  i s  t h e  f a t h e r ,  a n d  o n  h i s  d e a t h ,  t h e  m o t h e r  s u c c e e d s  t o
t h e  h e a d s h i p  o f  t h e  f a m i l y ,  a s  I n  B u r m e s e  Law t h e  h u s b a n d  a n d  
w i f e  a r e  h e i r s  t o  e a c h  o t h e r *  The Law o f  d i v o r c e  a n d  t h e  
Law o f  i n h e r i t a n c e ,  i n  f a c t  e v e r y  b r a n c h  o f  t h e  p e r s o n a l  l a w ,
a s s u m e s  e q u a l i t y  b e t w e e n  t h e  sexes,  a n d  t h e  c r e a t i o n  o f  a
c o m m u n i t y  o f  p r o p e r t y  b e t w e e n  t h e  s p o u s e s .
3 .  T h e  B u r m e s e  Law o f  M a r r i a g e  a n d  I n h e r i t a n c e  i s  t h e  l a w  
common t o  w h o l e  o f  S o u t h - E a s t ’" A s l a .  ~
I t  h a s  b e e n  p o s s i b l e  t o  make  a  c o m p a r a t i v e  s t u d y  o f  t h e  
l a w s  o f  t h e  d i f f e r e n t  c o u n t r i e s  i n  S o u t h - E a s t  A s i a ,  n a m e l y  
H in d u  Law, A n c i e n t  I n d i a n  L aw ,  K a n d y a n  a n d  T h e s a w a l a m a i  Law 
o f  C e y l o n ,  Law o f  R e m b au s  a n d  M e n k b au  o f  M a l a y a  a n d  S u m a t r a ,  
K h a s i s  o f  A ssam  ( I n d i a ) .  T h e  D h a m m a t h a t s  c o n t a i n  r u l e s  w h i c h  
o b v i o u s l y  a r e  a d a p t a t i o n s  o f  t h o s e  i n  t h e  D h a r m a s a s t r a s ,  b u t  
t h e s e  a r e  f e w  c o m p a r e d  w i t h  t h e  b u l k  o f  t h e  D h a m m a th a t  l a w  
w h i c h  b e a r s  n o  r e l a t i o n  t o  t h e  D h a r m a s a s t r a s .  T he  o r i g i n a l  
D h a m m a th a t  w r i t e r s  m u s t  h a v e  b e e n  a c q u a i n t e d  w i t h  D h a r m a s a s t r a s  
t e x t s  a n d  a d o p t e d  s u c h  p o r t i o n s  o f  t h e m  a s  w e r e  a p p l i c a b l e  t o  
t h e  B u r m e s e  s y s t e m .  B u t  t h e  p r i n c i p a l  s o u r c e  o f  t h e  B u r m e s e  
Law o f  m a r r i a g e  a n d  i n h e r i t a n c e  i s  t h e  c u s t o m a r y  l a w  o f  S o u t h -  
E a s t  A s i a ,  f o r  t h e r e  a r e  s i m i l a r  r u l e s  t h r o u g h o u t  S o u t h - E a s t  
A s i a ,  some o f  w h i c h  w e r e  a l s o  f o l l o w e d  I n  a n c i e n t  I n d i a .
As t o  t h e  o r i g i n  o f  t h a t  l a w ,  i f ,  a s  t h e  h i s t o r i a n s  
s u g g e s t ,  t h e  p e o p l e s  o f  S o u t h - E a s t  A s i a  b e f o r e  t h e  I n v a s i o n  o f  
t h e  T h a i s ,  a n d  t h e  B u r m a n s  w e r e  a n  A u s t r o - A s i a n ,  m a t r i a r c h a l  
p e o p l e ,  w h e t h e r  t h e  l a w  o f  S o u t h - E a s t  A s i a  i s  some s o r t  o f  
c o m p r o m i s e  o r  a m a lg a m  b e t w e e n  t h e  l a w s  o f  t h e  i n v a d e r s  a n d  t h e  
m a t r i a r c h a l  l a w  o f  t h e  i n d i g e n o u s  p e o p l e s ,  i s  a  q u e s t i o n  t o   ^
w h i c h  o n  t h e  e v i d e n c e  a t  p r e s e n t  a v a i l a b l e ,  i t  i s  d i f f i c u l t  t o
s u g g e s t  a n  a n s w e r .  I t  may b e  t h a t  a n  a m a lg a m  I s  s t r o n g e r
'  ■ , 4
t h a n  i t s  c o m p o n e n t  u n i t s ,  b u t  p r i m a  f a c i e  a t  l e a s t ,  a  c o m p r o ­
m i s e  b e t w e e n  p a t r i a r c h a l  a n d  m a t r i a r c h a l  m a r r i a g e  l a w s  w o u l d  
se em  u n l i k e l y  t o  p r o d u c e  a n y t h i n g  s o  r o b u s t  a s  t h e  p r o p e r t y  
o f  t h e  l a w  cf  m a r r i a g e  o f  S o u t h - E a s t  A s i a ,  w h i c h  h a s  s o  m an y  
c e n t u r i e s  s u r v i v e d  C h i n e s e  I n c u r s i o n s  a n d  m o d e r n  H in d u  
i n f l u e n c e ,
4 ,  C o n f l i c t  o f  L aw s  i n  t h e  C o u r t s  o f  B u r m a .
T he  C o u r t s  s e t  u p  a f t e r  t h e  B r i t i s h  o c c u p a t i o n  e x p e r i e n c e d  
some d i f f i c u l t y  I n  i n t e r p r e t i n g  t h e  p r e c i s e  s c o p e  o f  t h e  p e r s o n a !  
l a w *  B r e a c h  o f  p r o m i s e ,  i t  w as  u l t i m a t e l y  h e l d ,  w a s  a  m a t t e r  
r e l a t i n g  t o  m a r r i a g e  a n d  s o  g o v e r n e d  b y  t h e - B u r m e s e  Law ( 1 ) .  
S e d u c t i o n ,  o n  t h e  o t h e r  h a n d ,  h a d  n o t h i n g  t o  d o  w i t h  m a r r i a g e ,
^ o  t h e  B u r m e s e  Law, w h i c h  m i g h t  h a v e  a w a r d e d  t h e  woman 
c o m p e n s a t i o n ,  a n d  t h e r e b y  r e h a b i l i t a t e d  h e r  i n  p u b l i c  e s t i m a t i o n  
d i d  n o t  a p p l y  ( 2 ) .  I t  h a s  b e e n  s u g g e s t e d  t h a t  t h e  B u m e s e  
C o u r t s  s h o u l d  g i v e  t h e  g i r l  s e d u c e d  a  r i g h t  o f  a c t i o n  t o  s u e  
h e r s e l f  f o r  d a m a g e s .  G - u a r d l a n s h i p  i s  n o t  g o v e r n e d  b y  B u r m e s e  
Law; t h e  G u a r d i a n s  a n d  W a r d s  A c t ,  1 8 9 0  a p p l i e s  t o  g u a r d i a n ­
s h i p  ( 3 ) .
A n o t h e r  q u e s t i o n  w a s  w h e t h e r  n o n - B u r m e s e  B u d d h i s t s  w e r e  
g o v e r n e d  b y  t h e  B u r m e s e  Law* E v e n t u a l l y  i t  w as  h e l d  t h a t
7 l )  Ma Y on  v .  M g .P o  L u ,  ( 1 9 0 0 )  I I  U . B . R .  ( 1 8 9 7 - 6 i )  4 9 9 .  “
( 2 )  EL K i n  v . Nga 'M y i n g  G y l ,  ( 1 8 8 2 )  S . J . 6 ^
( 3 )  MaT K T e i n  Me v .  Maung Po  Gywe, (1911$) t 8 ~ / B . h . T . 5 3 £ i ^
f o r  p u r p o s e s  o f  i n h e r i t a n c e  t h e y  w e r e  n o t  ( 4 )  b u t  i n  t h e  
n i n e t e e n t h  c e n t u r y ,  t h e  p o s i t i o n  w a s  o b s c u r e  ( 5 ) .  C h i n e s e  
i m m i g r a n t s ,  some o f  whom w e r e  B u d d h i s t s ,  w e r e  n u m e r o u s ;  t h e y  
w e r e  g e n e r a l l y  i n d u s t r i o u s ,  a n d  m a n y  o f  t h e m  b e c a m e  w e a l t h y .
T h e y  f r e q u e n t l y  m a r r i e d  B u r m e s e  women, who u s u a l l y  r e g a r d e d  
t h e m  a s  d e s i r a b l e  h u s b a n d s ,  b u t  t h e  v a l i d i t y  o f  s u c h  m a r r i a g e s  
w a s  f r o m  t i m e  t o  t i m e  i m p u g n e d  i n  t h e  C o u r t s ,  w h i c h  o r i g i n a l l y  
w e r e  d i s p o s e d  t o  h o l d  t h a t  t h e  c u s t o m a r y  C h i n e s e  w e d d i n g  , 
c e r e m o n i e s  w e r e  e s s e n t i a l  ( 6 ) .  S u b s e q u e n t l y  t h e  p o s i t i o n  
c h a n g e d  i n  f a v o u r  o f  t h e  B u r m e s e  woman ( 7 ) ,
The  c o n f l i c t  o f  p e r s o n a l  l a w s  p u t  t h e  B u r m e s e  B u d d h i s t  
woman i n  a n  u n e n v i a b l e  p o s i t i o n  i n  r e g a r d  t o  m a t t e r s  o f  m a r r i a g e  
H e r  m a r r i a g e  t o  a  C h r i s t i a n  w a s  v a l i d  o n l y  i f  s o l e m n i s e d  b y  a  
m i n i s t e r  o f  r e l i g i o n  l e g a l l y  c o m p e t e n t  t o  p e r f o r m  t h e  c e r e m o n y ,  
o r  b y  a  R e g i s t r a r  o f  M a r r i a g e s  ( 8 ) .  A v a l i d  m a r r i a g e  w i t h  a  
M u s l i m  w a s  o n l y  p o s s i b l e  i f  s h e  h a d  p r e v i o u s l y  p r o f e s s e d  
c o n v e r s i o n  t o  I s l a m  ( 9 ) ,  a n d ,  i f  s h e  s u r v i v e d  h i m ,  s h e  w as  
u s u a l l y  d i s m a y e d  t o  d i s c o v e r  w h a t  h e r  r i g h t s  o f  I n h e r i t a n c e  w e r e  
M a r r i a g e  w i t h  a  H i n d u  o t h e r  t h a n  a  p a n c h a m a  w a s  i m p o s s i b l e
( 1 0 ) .  N e v e r t h e l e s s ,  u n i o n s  b e t w e e n  B u r m e s e  B u d d h i s t  women, a n d
( 4 )  P h a n  T i y o k  v .  L im  t f y j i i n  k a u k V ( I ^ 3 0 ]  8  R a n . 5 7 i / ' -  '
( 5 )  U 'fi M a t in g ^  B u r m e s e  B u d d h i s t  Law, 2 .
( 6 ) T .  W a i n  S h g i n  v .  Ma 'Hn'tn'  H l a i n g ,  ( 1 9 1 0 )  $ . B . 1 . T . 1 2 4 .
( 7 )  Ma f c y i n  toya~ v  .  M g . S i t  H an ,  ( 1 9 5 7 )  R a h . 9 ^ Lo3
( 8 ) C h r i s t i a n  M a r r i a g e  A c t , "  '3.872,' S e c  . 5' .
( 9 ) ;  Q . B .  v .  Nga P a l e ,  ( 1 8 9 9 )  P .  1 . 6 0 7 .  ' '
( 1 0 )  § . % n a m a l a y  P i l T a i |  v .  Po  L a n ,  ( 1 9 0 6 )  3 L . B . R ; 2 2 8
f o r e i g n e r s  b e c a m e  common, a n d  t h o u g h ,  i n  m a n y  c a s e s ,  t h e  woman 
e n t e r e d  i n t o  t h e  a s s o c i a t i o n  u n d e r  no  d e l u s i o n s  a s  t o  h e r  s t a t u s  
t h e r e  w e r e  o t h e r s  i n  w h i c h  s h e  r e g a r d e d  h e r s e l f  a s  v a l i d l y  
m a r r i e d *  I n  a n y  c a s e ,  w h e n  t h e  m an  d i e d  o r  b r o k e  o f f  t h e  
a s s o c i a t i o n ,  s h e  f o u n d  h e r s e l f  w i t h o u t  r i g h t s  a g a i n s t  h i m  o r  
h i s  e s t a t e *  I t  w a s  o n l y  w h e n  t h e  l e g i s l a t u r e  b e c a m e  r e p r e s e n ­
t a t i v e  t h a t  l e g i s l a t i o n  w as  e n a c t e d  t o  i m p r o v e  h e r  p o s i t i o n *
The  B u d d h i s t  W o m e n 's  S p e c i a l  M a r r i a g e  a n d  S u c c e s s i o n  A c t ,  1 9 5 4  
i s  a p p l i c a b l e  t o  e v e r y  B u d d h i s t  woman a n d  h e r  n o n - B u d d h i s t  
h u s b a n d  w h a t e v e r  h i s  p e r s o n a l  l a w  ( 1 1 ) *  A l l  q u e s t i o n s  
r e l a t i n g  t o  a  m a r r i a g e  c o n t r a c t e d  u n d e r  t h i s  A c t  m u s t  b e  
d e c i d e d  a c c o r d i n g  t o  t h e  p r o v i s i o n s  o f  t h e  B u r m e s e  B u d d h i s t  Law 
a s  t h o u g h  t h e  p a r t i e s  w e r e  B u r m e s e  B u d d h i s t s .  T h e  A c t  d o e s  
n o t  c o v e r  C h i n e s e  B u d d h i s t s  s i n c e  i t  i s  a p p l i c a b l e  o n l y  t o  t h e
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n o n - B u d d h i s t  h u s b a n d s  o f  B u m e s e  w i v e s .  I t  h a s  b e e n  sh o w n  
t h a t  a  C h i n e s e  B u d d h i s t  m ay  n o t  d i s p o s e  o f  h i s  p r o p e r t y  b y  w i l l  
i f  s u c h  d i s p o s a l  w o u l d  b e  d e t r i m e n t a l  t o  t h e  i n t e r e s t s  o f  h i s  
B u r m e s e  B u d d h i s t  h e i r  o r  h e i r s .
5 .  B e v e l o p m e n t  o f  t h e  B u r m e s e  Law i n  t h e  C o u r t s  i n  B u r m a .
T he  A n g l o - B u r m e s e  C o u r t s  a p p l i e d  t h e  t e x t s  i n  t h e  
D h a m m a t h a t s ,  o r  w h e n  t h e y  d i f f e r e d ,  t h o s e  i n  t h e .  D h a m m a t h a t s
r e g a r d e d  a s  m o r e  a u t h o r i t a t i v e ,  I f  t h e y  p r o v i d e d  _a r u l e ..............
g o v e r n i n g  t h e  c a s e ; ,  t h e y  d e v e l o p e d  new r u l e s  b y  a n a l o g y  f r o m  
t h e  t e x t s ;  some r u l e s  w e r e  r e j e c t e d  a s  c o n t r a r y  t o  B r i t i s h  
n o t i o n s  o f  ' j u s t i c e ,  e q u i t y ,  a n d  g o o d  c o n s c i e n c e ' ,  a n d _________
(11)) S e c . 4  o f  A c t  32  o f  1 9 5 4 .
c o n f l i c t s  b e t w e e n  t h e  l a w  i n  t h e  D h a m m a t h a t s  a n d  t h e  s t a t u t e  
l a w ,  p a r t i c u l a r l y  t h e  p r o c e d u r a l  l a w ,  w e r e  r e s o l v e d  i n  f a v o u r  
o f  t h e  l a t t e r .
I t  i s  h e l d  b y  t h e  C o u r t  i n  B urm a  t h a t  a t  B u r m e s e  B u d d h i s t  
L aw ,  no  m i n o r  g i r l  u n d e r  t h e  a g e  o f  t w e n t y  c a n  c o n t r a c t ,  a  
v a l i d  m a r r i a g e  w i t h o u t  t h e  c o n s e n t  o r  a g a i n s t  t h e  w i l l  o f  h e r  
p a r e n t s  o r  g u a r d i a n s ,  o r  o f  t h e  r e l a t i o n  u n d e r  w h o s e  p r o t e c t i o n  
s h e  i s  l i v i n g .  W h ere  t h e r e  w as  no  v a l i d  m a r r i a g e  t o  s t a r t  w i t h  
t h e  i r r e g u l a r  u n i o n  m ay b e  c o n v e r t e d  i n t o  a  v a l i d  m a r r i a g e  a s  
f r o m  t h e  t i m e  o f  t h e  u n i o n ,  b y  t h e  c o n s e n t ,  e x p r e s s  o r  i m p l i e d ,  
o f  t h e  p a r e n t s  o r  g u a r d i a n s  g i v e n  t o  i t  a f t e r w a r d s  ( 1 2 ) .  T h i s  
d e c i s i o n  r e m a i n s  u n c h a l l e n g e d  u p  t o  d a t e .  I t  h a s  b e e n  p o i n t e d  
o u t  t h a t  t h i s  v i e w  d o e s  n o t  r e c e i v e  t h e  s u p p o r t  o f  t h e  t e x t s  
i n  t h e  D h a m m a t h a t s .  I t  i s  s u b m i t t e d  t h a t  t h e  m ax im  q u o d  f i e r i  
n o n  d e b u i t  f a c t u m  v a l e t  ( t h a t  w h i c h  o u g h t  n o t  t o  b e  d o n e  i s  
y e t  v a l i d  w h e n  d o n e )  s h o u l d  a p p l y  a n d  . t h a t  c o n s e n t  o f  t h e  
p a r e n t s  o r  g u a r d i a n  s h o u l d  n o t  b e  a  c o n d i t i o n  p r e c e d e n t  f o r .  t h e  
v a l i d i t y  o f  m a r r i a g e ,  t h a t  g u a r d i a n s h i p ,  i n  s o  f a r  a s  m a r r i a g e
s l i o u i t f  n o t  c o n f e r  riqiif- hy/ zf-o  f o u l -  dnerefu k> qI. oji S***0
i s  concerned, ra-not—a-right-4mt^_£L-duty. J 0
I t  I s  h e l d  b y  t h e  C o u r t s  i n  B urm a  t h a t  a  m a r r i a g e  c e r e m o n y  
i s  i n  I t s e l f  n o t  s u f f i c i e n t  t o  c r e a t e  t h e  m a r r i a g e  t i e  a n d  
t h a t  c o n s u m p t i o n  i s  a l w a y s  e s s e n t i a l  t o  c o m p l e t e  t h e  s t a t u s  o f
Ma E  N yun  v .  M g .H l a  M i n , ( 1 9 2 5 )  3 R a n . 4 5 5  ( F . B . )
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h u s b a n d  a n d  w i f e  b e t w e e n  t h e  p a r t i e s *  I t  i s  s u b m i t t e d  t h a t  
t h e  f i r s t  p a r t  o f  t h e  d e c i s i o n  i n  Ma H l a  M e ! s  c a s e  ( 1 3 )  t h a t  
t h e  c e r e m o n y  i n  i t s e l f  i s  n o t  s u f f i c i e n t  t o  c r e a t e  t h e  s t a t u s  
o f  m a r r i a g e  i s  c o r r e c t ,  b u t  t h e  s e c o n d  p a r t  o f  t h e  d e c i s i o n  
t h a t  c o n s u m a t i o n  i s  a l w a y s  a  r e q u i s i t e  o f  e v e r y  B u d d h i s t  
m a r r i a g e  i s  n o t  j u s t i f i e d  b y  t h e  t e s t s  o f  t h e  D h a m m a t h a t s  c i t e d  
b y  t h e  l e a r n e d  J u d g e ,  n o r  w a s  i t  i n  i s s u e  i n  t h e  c a s e .  H e r e ,  
a s  i n  c o n n e c t i o n  w i t h  g u a r d i a n s h i p  f o r  m a r r i a g e ,  t h e  c o n ­
s e q u e n c e s  o f  i n a c c u r a t e  t r a n s l a t i o n s  o f  t e x t s  o f  t h e  D h a m m a t h a t s  
h a v e  b e e n  i n d i c a t e d .
B e i n g  u n f a m i l i a r  w i t h  t h e  c o n c e p t  o f  c o m m u n i t y  o f  p r o p e r t y ,  
t h e  A n g l o - B u r m e s e  C o u r t s  f o u n d  i t  d i f f i c u l t  t o  f i n d  s a t i s f a c t o r y  
a n s w e r s  t o  t h e  q u e s t i o n s  i n  whom i s  m a n a g e m e n t  v e s t e d ,  t o  
w h a t  e x t e n t . m a y  a  s p o u s e  d e a l  w i t h  t h e  p r o p e r t y  o f  t h e  m a r r i a g e ,  
t o  w h a t  e x t e n t  i s  t h e  p r o p e r t y  o f  t h e  m a r r i a g e  l i a b l e  t o  b e  
t a k e n  I n  e x e c u t i o n  o f  a  d e c r e e  a g a i n s t  o n e  s p o u s e ,  a n d  w h a t  
r e s t r i c t i o n s  o n  t h e  p o w e r  o f  s e p a r a t e  a l i e n a t i o n  a r e  n e c e s s a r y  
t o  p r e v e n t  t h e  s p e n d t h r i f t  s p o u s e  p r e j u d i c i n g  t h e  r i g h t s  o f  t h e  
o t h e r .  A d m i t t e d l y  t h e  D h a m m a t h a t s  g a v e  l i t t l e  a s s i s t a n c e ;  
l e g i s l a t i o n  w o u l d  h a v e  b e e n  n e c e s s a r y ,  a n d  t h e  B r i t i s h  o f f i c i a l ,  
n o t  w i t h o u t  r e a s o n ,  r e g a r d e d  l e g i s l a t i v e  I n t e r f e r e n c e  w i t h  t h e  
p e r s o n a l  l a w  a s  d a n g e r o u s * .
T h e  C o u r t s  r e j e c t e d  t h e  o b s o l e t e  t e x t s  v e s t i n g  m a n a g e m e n t  
I n  t h e .  h u s b a n d .  A t r a d i n g  c o u p l e  u s u a l l y  o p e r a t e s  I n  t h e i r
( 1 3 )  Ma H l a  Me  v .  life H l a  Baw, ( 1 9 5 0 )  8 R a n . 4 2 5 .
789
J o i n t  n a m e s ,  a n d  i n  a l l  t r a n s a c t i o n s  o f  i m p o r t a n c e ,  s u c h  a s  
a l i e n a t i o n  o f  l a n d ,  a n d  b o r r o w i n g  m o n e y  o n  a  p r o m i s s o r y  n o t e ,  
t h e  o t h e r  p a r t y  w o u l d  u s u a l l y  i n s i s t ,  i f  t h a t  w e r e  n e c e s s a r y ,  
o n  b o t h  s p o u s e s  e x e c u t i n g  t h e  n e c e s s a r y  d o c u m e n t s *  I t  w as  
w h e n  o n e  s p o u s e  h a d  i n c u r r e d  l i a b i l i t y  a n d  t h e  o t h e r  s p o u s e  
r e p u d i a t e d  t h e  t r a n s a c t i o n  t h a t  d i f f i c u l t i e s  a r o s e *  I n  t h e  
o l d  B u r m e s e  C o u r t s ,  t h e  m a i n  o b j e c t  o f  t h e  p r o c e d u r e  i n  
e x e c u t i o n  w a s  t o  i n d u c e  t h e  d e b t o r  t o  p a y ,  o r  s o m e o n e  t o  h e l p  h  
h im *  I n  p a r t i c u l a r ,  i t  w as  a l m o s t  i m p o s s i b l e  t o  s e l l  l a n d  
o u t r i g h t  b u t  t h e  p r o c e d u r a l  l a w  i n  t h e  A n g l o - B u r m e s e  C o u r t s ,  
w i t h  n e g l i g i b l e  e x c e p t i o n s ,  e m p o w e r e d  a  c r e d i t o r  t o  l e v y  
e x e c u t i o n  b y  t h e  a t t a c h m e n t  a n d  s a l e  o f  a n y t h i n g  o v e r  w h i c h  
t h e  d e b t o r  h a d  a  d i s p o s i n g  p o w e r ,  a n d  t h e  C o u r t  a c t i v e l y  
a s s i s t e d  h i m  i n  t h e  p r o c e s s *  I n  some c a s e s  o n  c l a i m s  a r i s i n g  
o u t  o f  t h e  a c t i o n  o f  on© s p o u s e ,  t h e  C o u r t s  h e l d  t h a t  t h e  
s p o u s e s  w e r e  i n  t h e  p o s i t i o n  o f  p a r t n e r s ,  a n d  s o  a g e n t s  f o r  
e a c h  o t h e r  ( 1 4 ) ,  b u t  t h e y  w o u l d  n o t  a p p l y  t h i s  t o  a n  a l i e n a t i o n  
o f  i m m o v e a b l e s  ( 1 5 ) ,  n o r  t o  a n  a l i e n a t i o n  b y  t h e  h u s b a n d  o f
4  * '  ‘
t h e  w i f e f s p r e - n u p t i a l  p r o p e r t y  ( 1 6 ) ,  I n  some c a s e s  t h e y  h e l d
■
t h a t  t h e  i n t e r e s t  o f  a  s p o u s e t l i a b l e  t o  b e  t a k e n  I n  e x e c u t i o n  
o f  h i s  o r  h e r  s e j P a r a t e  d e b t  ( 1 7 )  • T h e  p r i n c i p l e  o f  p a r t n e r ­
s h i p  w a s  a t  o n e  t i m e  g i v e n  u n l i m i t e d  a p p l i c a t i o n  ( 1 8 ) ,  b u t  t h i s
( 1 4 ) i rR«M'^£>. S o o b r a m o n l a n '  ChoTT&y' v * r;M s T l in in  " Y e ,  ( 1 5 9 9 )  P .  J * 5 6 r8 " P "
( 1 5 )  Mg.TWe' v*  Rainen f i h e t t y ,  X I 899)1 L .k X R * !! '*  ‘
( 1 6 )  Mh P y u  IT v*  Mg* P O ^ I ^ u n ,  ( 1 9 0 1 )  1 B . L . T . 4 9 ; '
( ^ 7 )  Me v .  Maung G y i , ( X 5 9 2 ) I I  U . B * R . ( 1 8 9 2 - 9 6 ) 4 5 *
Ma f t a i n g  v*  M g.S hw e  H p a w , ( 1 9 2 7 )  5 R a n * 2 9 8 ( F . B . )*
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d o c t r i n e  w a s  r e j e c t e d  i n  f a v o u r  o f  t h e  p r i n c i p l e  t h a t  e a c h  
s p o u s e  h a d  a n  a t t a c h a b l e  a n d  a l i e n a b l e  i n t e r e s t  i n  t h e  p r o p e r t y  
o f  t h e  m a r r i a g e ,  e q u a l  t o  t h a t  w h i c h  h e  o r  s h e  w o u l d  r e c e i v e  o n  
a  d i v o r c e  b y  m u t u a l  c o n s e n t  ( 1 9 ) •  T h e  c o m m u n i t y  o f  p r o p e r t y  
w h i c h  m a r r i a g e  i n v o l v e s  h a s  t h u s  b e c o m e  v e r y  p r e c a r i o u s  a n d  
t h e  t e n d e n c y  i s  t o  s u b s t i t u t e  f o r  i t  a  m o s a i c  o f  s e p a r a t e  r i g h t s  
I f  i t  i s  d e s i r e d  t o  r e t a i n  t h e  c o n c e p t i o n  o f  c o m m u n i t y ,  w h i l e  
p r o v i d i n g  s o l u t i o n s  t o  t h e  p r o b l e m s  w h i c h  i t  c r e a t e s ,  no  m o re  
c a n  b e  d o n e  b y  d e v e l o p m e n t  i n  t h e  c o u r t s  i n  t h e  d i r e c t i o n s  i n  
w h i c h  i t  h a s  p r o g r e s s e d  d u r i n g  t h e  B r i t i s h  p e r i o d .  T he  o n l y  
s o l u t i o n  i s  b y  l e g i s l a t i v e  e n a c t m e n t s  m a k i n g  p o s s i b l e  a  f r e s h  
a p p r o a c h  t o  t h e  w h o l e  s u b j e c t ;  v a r i o u s  r e m e d i e s  h a v e  b e e n  
s u g g e s t e d .
W i t h  some h e s i t a t i o n ,  t h e  C o u r t s  r e f u s e d  t o  a l l o w  e x  p a r t e  
d i v o r c e  ( 2 0 ) •  I n  r e g a r d  t o  d i v o r c e  f o r  d e s e r t i o n ,  t h e y  
h e s i t a t e d  b e t w e e n  t h e  v i e w s  t h a t  d e s e r t i o n  w a s  a  m a t r i m o n i a l  
f a u l t  c o n s t i t u t i n g  a  g r o u n d  o f  a c t i o n  f o r  d i v o r c e  ( 2 1 ) ,  t h a t  
d e s e r t i o n  f o r  t h e  p r e s c r i b e d  p e r i o d  g a v e  t h e  d e s e r t e d  p a r t y  a n  
o p t i o n  t o  t r e a t  t h e  m a r r i a g e  a s  d i s s o l v e d  ( 2 2 ) ,  a n d  t h a t  t h e  
m a r r i a g e  w a s  a u t o m a t i c a l l y  d i s s o l v e d  a t  t h e  e n d  o f  t h e  p r e ­
s c r i b e d  p e r i o d  ( 2 3 ) ,  L a t e r ,  t h e  s e c o n d  o f  t h e s e  v i e w s  w as
h e l d  t o  b e  c o r r e c t  ( 2 4 ) ^ ^  - ■ - ________
1 1 9 )  W* A #V .  R , C h e t t y a r  k v T  Mg * T h a n  D a i  n g , '  ( 1 9  3 1 )  9 H a n , 5 2 4 ( F #B , )
( 2 0 )  M T ' P a L  ♦ B .6 0 7  •
( 2 1 )  Mg VSd M i n  v .  Ma T a ,  S ,  1 , 6 1 0 ,
( 2 2 )  T h b ' i i r T e ^ v .  T r g e B T .(1 9 0 6 )  3 L . B . R . 1 7 5  '
( 2 3 )  Ma l y u n - v ,  M g , S a n  T H e i n ,  ( 1 9 2 7 )  5 R a n , 5 5 7 ( F , B , )
( 2 4 )  t ) r , T h a  "Mya v ,  I)aw K h i n  F u , ( 1 9 5 1 )  B , L , R , 1 0 8  CsxJ,
791.
T he  w i f e  who c o m p l a i n e d  t h a t  h e r  h u s b a n d  h a d  t a k e n  a  
s e c o n d  w i f e  w i t h o u t  h e r  c o n s e n t  c o u l d ,  a t  b e s t ,  o n l y  h o p e  f o r  
a  d e c r e e  o f  J u d i c i a l  s e p a r a t i o n  ( 2 5 ) ,  b u t  l a t e r ,  h e r  r i g h t  t o  
d i v o r c e  o n  t h i s  g r o u n d  w a s  r e c o g n i s e d  ( 2 6 ) •
D i v o r c e  b y  m u t u a l  c o n s e n t ,  b e i n g  t h e  c o m m o n e s t  f o r m ,  w as  
n a t u r a l l y  r e c o g n i s e d .  D i v o r c e  f o r  a  s i n g l e  a c t  o f  c r u e l t y  w as  
a l l o w e d ,  b u t  t h e  C o u r t s  r e f u s e d  t o  r e g a r d  e v i d e n c e  o f  p e t t y  
q u a r r e l s  o r  o f  a  s i n g l e  a s s a u l t  a s  e s t a b l i s h i n g  c r u e l t y  ( 2 7 ) •
T he  a d u l t e r y  o f  t h e  w i f e  w as  r e c o g n i s e d  a s  a g r o u n d  f o r  d i v o r c e ,
;b u t  o t h e r  g r o u n d s  r e c o g n i s e d  i n  t h e  D h a m m a t h a t s  w e r e  i g n o r e d .
|T h e  e s s e n t i a l  p u r p o s e  o f  m a r r i a g e  i s  c o h a b i t a t i o n  a n d  t h e
!
p r o c r e a t i o n  o f  c h i l d r e n ,  so  t h a t  i n c a p a c i t y  t o  p e r f o r m  t h e  
s e x u a l  a c t  i s  a  g r o u n d  f o r  a  d e c l a r a t i o n  o f  n u l l i t y  i n  t h e  H i n d u  
M a r r i a g e  A c t  1 9 5 5 .  The  same m i g h t  b e  s a i d  o f  a  m a r r i a g e  c o n s e n t  
t o  w h i c h  w a s  o b t a i n e d  b y  f o r c e  o r  f r a u d ,  o r  c o n s e n t  o f  a  s p o u s e  
w h o s e  i d i o c y  o r  i n s a n i t y  i s  s u c h  a s  t o  m ake  i t  i m p o s s i b l e  f o r  t h e  
a f f l i c t e d  p e r s o n  t o  u n d e r s t a n d  t h e  n a t u r e  o f  t h e  a c t - i n - 1 a w .  I t  
, i s  s u g g e s t e d  t h a t  l e g i s l a t i o n  i s  n e c e s s a r y  t o  e n a b l e  C o u r t s  t o  
g r a n t  d e c r e e s  o f  n u l l i t y  I n  c i r c u m s t a n c e s  s i m i l a r  t o  t h o s e  s e t
i
o u t  i n  t h e  H i n d u  M a r r i a g e  A c t  1 9 5 5 .
B u r m e s e  B u d d h i s t  Law c o n t e m p l a t e s  t h e  c o n d o n a t i o n  o f  
m a r i t a l  o f f e n c e .  I t  h a s  b e e n  s u g g e s t e d  t h a t  i f  we a r e  g o i n g
( 2 5 )  Ma I n  T h a n  v .  Mg. Saw H l a ,  ( 1 8 8 1 )  S . J . 1 G 3 .
( 2 6 )  MgTHBme v T ' Ma S e l n ,  (IOTH) 9 L . B . R . 1 9 1  ( F . B . )
* ( 2 7 )  Mi P a  i)u v*  M g.  SHwe B a u k , ( 1 8 9 1 )  S * J » L « B . 6 G 7 |
Ma B l n  v* Te IMaung (T9G7T 5 L . B . R .  8 7 .
t o  I n t r o d u c e  t h e  E n g l i s h  r u l e  t h a t  a  c o n d o n e d  m a t r i m o n i a l  
o f f e n c e  c a n  b e  r e v i v e d  b y  t h e  c o m m i s s i o n  o f  a  d i f f e r e n t  
m a t r i m o n i a l  o f f e n c e  ( 2 8 ) ,  m u s t  we n o t  a l s o  b r i n g  w i t h  i t  o t h e r  
r u l e s  o f  E n g l i s h  l a w ?  A c o n d o n e d  o f f e n c e ,  I n  E n g l i s h  l a w  
I s  r e v i v e d  b y  d o i n g :  s o m e t h i n g  l e s s  t h a n  w h a t  w o u l d  a m o u n t  t o  
t h e  c o n d o n e d  m a t r i m o n i a l  o f f e n c e ;  f o r  I n s t a n c e  a d u l t e r y  m ay  
b e  r e v i v e d  b y  a m o r o u s  p l a y  w i t h  a  p e r s o n  o f  t h e  o t h e r  s e x .  
T h e r e  i s  n o  o b v i o u s  r e a s o n  why t h e  B u r m e s e  B u d d h i s t  Law s h o u l d  
h a v e  d i f f e r e n t  r u l e s ,  f o r  i t  c a n  h a r d l y  b e  c o n t e n d e d  t h a t  
c o n d o n a t i o n  i m p l i e s  a  l i c e n s e  t o  c o m m it  m a t r i m o n i a l  f a u l t s  
o t h e r  t h a n  t h e  o n e  c o n d o n e d *  C o n d o n a t i o n  m u s t  m e a n  r e s t o r i n g  
t h e  e r r i n g  s p o u s e  t o  t h e  p o s i t i o n  h e  o r  s h e  h e l d  b e f o r e  t h e  
o f f e n c e  w a s  c o m m i t t e d  o n  c o n d i t i o n  t h a t  h e  b e h a v e s  p r o p e r l y  
a n d  a b s t a i n s  n o t  o n l y  f r o m  t h e  a c t s  r e c o g n i s e d  a s  g r o u n d s  f o r  
d i v o r c e  b u t  f r o m  o t h e r  a c t s  c a l c u l a t e d  t o  c a u s e  p a i n  o r  d i s t r e s  
t o  t h e  c o n d o n i n g  s p o u s e *
The  D h a m m a t h a t s  I n s i s t e d  t h a t  p a r t i t i o n  o f  p r o p e r t y  w as  
a n  e s s e n t i a l  p a r t  o f  t h e  p r o c e e d i n g s  i n  d i v o r c e ,  s o  t h a t ,  i ft ' ' ' ..... ....  ' ........... ”
o n e  p a r t y  r e - m a r r i e d  b e f o r e  t h i s  w as  d o n e ,  h e  o r  s h e  f o r f e i t e d  
a l l  i n t e r e s t  i n  t h e  p r o p e r t y  o f  t h e  m a r r i a g e *  T h e . A n g l o -  
B u r m e s e  C o u r t s  u l t i m a t e l y  h e l d  t h a t  d i v o r c e  a n d  p a r t i t i o n  o f  
p r o p e r t y  w e r e  tw o .  d i s t i n c t  c a u s e s  o f  a c t i o n  ( 2 9 )  a n d  u s u a l l y  
a p p l i e d  t h e  r u l e s  f o r  p a r t i t i o n  o r  d i v o r c e  b y  m u t u a l  c o n s e n t
t o  c a s e s  o f  d i v o r c e  f o r  a  m a t r i m o n i a l  f a u l t  ( 3 0 ) .
( 2 8 )  R i c h a r d s o n  v * ' R i c h a r d s o n ,  (1S~50") t *  1 6  * 1 ~
( 2 9 )  Ma G y a n ' v T  M g . ' s i f T a , "" 1 1 8 9 7 )  2 - .T J .B .R .  ( 1 8 9 7 - 0 1 )  28 *
(SO) U E  M g ^ n g ,  B u r m e s e  B u d d h i s t  Law, 1 0 2 - 3
B u r m e s e  Law d o e s  n o t  r e c o g n i s e  t e s t a m e n t a r y  p o w e r .
T he  s p o u s e  r e l i c t  i s  t h e  p r i n c i p a l  h e i r  ( 3 1 ) .  I n  h i s  o r  h e r  
a b s e n c e ,  t h e  e s t a t e  o f  t h e  p r o p o s i t u s  d o e s  n o t  a s c e n d  i f  i t  
c a n  d e s c e n d ,  a n d  i f  i t  m u s t  a s c e n d ,  i t  d o e s  s o  no  h i g h e r  t h a n  
n e c e s s a r y .  A f t e r  a p p l i c a t i o n  o f  t h e s e  r u l e s ,  t h e  n e a r e s t  
r e l a t i o n s  o f  t h e  p r o p o s i t u s  o r d i n a r i l y  e x c l u d e  t h e  m o r e  r e m o t e ,  
e q u i d i s t a n t  r e l a t i o n s  t a k i n g  e q u a l l y  i r r e s p e c t i v e  o f  s e x *
H e n c e ,  u n l e s s  a n d  u n t i l  t h e  l e g i s l a t u r e  i s  p r e p a r e d  t o  b r u s h  
a s i d e  r i g h t s  a n d  i n t e r e s t s  p e c u l i a r  a n d  a d v a n t a g e o u s  t o  t h e  
p e o p l e  o f  B u r m a ,  a n d  e n j o y e d  b y  t h e m  f r o m  t i m e  i m m e m o r i a l ,  a n d  
t o  i g n o r e  t h e  c l e a r  I n j u n c t i o n s  o f  B u d d h i s m  t h a t  a  m an  m u s t  
m ake  d u e  p r o v i s i o n s  f o r  h i s  w i f e  a n d  c h i l d r e n  -  m e a n i n g  t h e r e b y  
a l l  h i s  w i v e s  a n d  a l l  h i s  c h i l d r e n  -  t h e  i n t r o d u c t i o n  o f  t h e  
w i l l ,  a n  i n s t r u m e n t  n o t  w i t h o u t  I t s  a d v a n t a g e s  b u t  y e t  c a p a b l e  
o f  b e i n g  u s e d  t o  i n j u r e  a n d  o p p r e s s ,  m u s t ,  i t  w o u l d  s e e m ,  b e  
i n d e f i n i t e l y  p o s t p o n e d .
Ma H n i n  Y i  v .  M g . T h i n  ( 3 2 )  I t  w a s  h e l d  t h a t  t h e  o u t -  
o f - t i m e  g r a n d c h i l d r e n  who a r e  e n t i t l e d  t o  a n  e q u a l  s h a r e  w i t h  
a n  u n c l e  o r  a u n t  i n  t h e  d i v i s i o n  o f  t h e  e s t a t e  o f  t h e  g r a n d ­
p a r e n t s  a r e  t h e  c h i ld  o r  c h i l d r e n  o f  t h e  e l d e s t  c h i l d  o f  t h e  
g r a n d p a r e n t s .  I t  i s  n o t  e s s e n t i a l  t o  t h e  s u c c e s s  o f  t h e i r  
c l a i m  t o  s u c h  a  s h a r e  t h a t  t h e i r ,  p a r e n t  who p r e d e c e a s e d  o n e  
o r  b o t h  o f  t h e  g r a n d p a r e n t s  w a s  t h e  o r a s a  c h i l d ,  a n d  a l l  t h a t
( 3 1 )  D i g e s t ;  I ,  S e c . 3 1 0 .
( 3 2 )  ( 1 9 4 0 )  R a n . 3 2 .
i s  n e c e s s a r y  t o  sh o w  i s  t h a t  t h e i r  p a r e n t  w a s  t h e  e l d e s t  c h i l d
o f  t h e  g r a n d p a r e n t s .  P r i o r  t o  t h i s  d e c i s i o n  t h e  v i e w  h a d
b e e n  g e n e r a l l y  h e l d  t h a t  t h e  o n l y  g r a n d c h i l d  who w a s  e n t i t l e d
t o  s h a r e  e q u a l l y  w i t h  h i s  u n c l e s  a n d  a u n t s  w a s  t h e  o u t - o f - t i m e
g r a n d c h i l d  w h o s e  p a r e n t  w as  t h e  o r a s a . F o r  t h e  r e a s o n s  w h i c h
h a v e  b e e n  a d v a n c e d  e a r l i e r  t h e  r u l e  l a i d  d o w n  i n  t h e  c a s e s
Hni'n
p r i o r  t o  t h e  d e c i s i o n  i n  Ma H n y i  Y i  v .  Mg . T h i n  ( 3 3 )  i s ,  i t  i s  
s u b m i t t e d ,  t o  b e  p r e f e r r e d .  The  e a r l i e r  r u l e ,  i t  i s  
c o n c e i v e d ,  i s  n o t  o n l y  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  
t h e  D h a m m a t h a t s  a s  i n t e r p r e t e d  b y  a u t h o r i t y ,  b u t  p r o v i d e s  a  
l o g i c a l  b a s i s  f o r  w h a t  o t h e r w i s e  a p p e a r s  a  p u r e l y  a r b i t r a r y  
r u l e ,  f o r  n o  r e a s o n  h a s  b e e n  s u g g e s t e d  why a  s p e c i a l  s h a r e  
s h o u l d  b e  g i v e n  t o  o n e  g r a n d c h i l d  i n  p r e f e r e n c e  t o  t h e  o t h e r s  
e x c e p t  o n  t h e  g r o u n d  t h a t  t h e  g r a n d c h i l d f s  own p a r e n t  i s  
h i m s e l f  i n  a  p r i v i l e g e d  p o s i t i o n .
T h u s  some o f  t h e  m o r e  o b v i o u s  o m i s s i o n s  a n d  c o n f u s i o n s  
i n  B u r m e s e  Law h a v e  b e e n  p o i n t e d  o u t  a n d  i m p r o v e m e n t s  i n  t h e
1f\e Burmese, )^r>e lo
l a w  h a v e  b e e n  s u g g e s t e d .  I f  i t  I s  d e s i r e d  t o  b r i n g ^ t h e  w e l l -  
e s t a b l i s h e d  p r i n c i p l e s  c o n t a i n e d  i n  t h e  D h a m m a t h a t s  i n  s o  f a r  
a s  t h e y  h a v e  n o t  b e c o m e  o b s o l e t e  t h r o u g h  c o n f l i c t  w i t h  t h e  
c u r r e n t  n o t i o n s  o f  m o d e r n  B u d d h i s t  s o c i e t y  I n  B u rm a ,  i t  i s  
s u b m i t t e d  t h a t  s u c h  c o n f u s i o n s  a n d  o m i s s i o n s  i n  t h e  l a w  m u s t  
b e  r e c t i f i e d  b y  l e g i s l a t i o n .  I t  i s  h o p e d  t h a t  t h e  d i s c u s s i o n s
( 3 3 )  ( 1 9 4 0 )  R a n . 3 2 .
i n  t h i s  T h e s i s  w i l l  p r o v e  u s e f u l  n o t  o n l y  i n  c o n n e c t i o n  
w i t h  p r o b l e m s  a r i s i n g  o u t  o f  t h e  l a w  a s  i t  s t a n d s  a t  p r e s e n t  
i n  B u r m a ,  b u t  a l s o  t o  t h e  l e g i s l a t u r e ,  w h e n  t i m e  c o m e s  f o r  
r e c t i f i c a t i o n  o r  c o d i f i c a t i o n  o f  B u r m e s e  B u d d h i s t  L a w .
796.'
A PPEN D IX  I
«*T»n K  ai»
■Matrimonial Causes Act, 1950.
An Act to consolidate certa in  enactments r e la tin g  
to  m atrim onial7causes in' the High. Coux’t  in 'England 
and' t d' d ec la ra tio n s of; leg itim acy and of va lid  i  ty  of 
mai^riage and of B r itish  n a t io n a lity , w ith such 
Corrections and impi’ovements as may he authorised b y ' 
the C onsolidation of Enactments (procedure) Act, 194*9.
(28th J u ly ,. 1950)
Divorce a n d  N u llity  of M a rr i a g e  «
1* Grounds for p e t it io n  f or divor c e » r ( l)  Subject to  the 
provision s of the next fo llov /in g  se c tio n , a p e t it io n  for divorce  
may he presented to the court either hy the husband or the w ife  
on the ground that the respondent -
(a) has s in ce  the celeb ration  of the marriage committed 
adultery; or
(b.) has deserted the p e titio n er  without cause for a period 
of a t le a s t  three years immediately preceding the 
p resen tation  of the p e t it io n ;  or
(c) has s in ce  the celeb ration  of the marriage treated  the
p e tit io n e r  with cruelty; or
(d) i s  incurably of unsound mind and has been continuously
under cax»e and treatment for a period of at le a st  
f iv e  years immediately preceding the presentation  of 
the p e t it io n ;
and by the w ife  on the ground that her husband has, since the 
celeb ration  of the marriage, been g u ilty  of rape, sodomy or 
b e s t ia l i t y .
(2)' For the purposes of th is  sec tio n  a person of unsound 
mind sh a ll be deemed to be under care and treatment -
(a) w hile he i s  detained in pursuance of any order or
in q u is it io n  under the Lunacy and Mental Treatment 
A cts, 1890  to 1930» or of any order or warrant under 
the Army Act, the Air Force A ct, the Naval D isc ip lin e  
Act, the Naval Enlistment Act, 1884, or the Yarmouth 
Naval H ospital A ct, 1-931* or i s  being detained as a 
Broadmoor p a tien t or in pursuance of an order made 
under the Criminal Lunatics Act, 1884;
(b) w hile he i s  detained in  pursuance of any order or
warrant for h is  detention or custody as a lunatic  
under the Lunacy (Scotland) A cts, 1857 to  1919*
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( c )  w h i l e  he '  i s  d e t a i n e d  i n  p u r s u a n c e  o f  a n y  o r d e r  “f o r
h i s  d e t e n t i o n  o r  t r e a t m e n t  a s  a  p e r s o n  o f  u n s o u n d  
m i n d  o r  a  p e r s o n  s u f f e r i n g  f r o m  m e n t a l  i l l n e s s  m ade  
u n d e r '  a n y  l a w  f o r  t h e  t i m e  b e i n g  i n  f o r c e  i n  
N o r t h e r n  I r e l a n d ,  t h e  I s l e  o f  Man o r  a n y  o f  t h e  
C h a n n e l  I s l a n d s  ( i n c l u d i n g  a n y  s u c h  l a w  r e l a t i n g  
t o  c r i m i n a l  l u n a t i c s ) ;
( d )  w h i l e  h e 7 i i  r e c e i v i n g  t r e a t m e n t - a s  a  v o l u n t a r y  p a t i e n t
u n d e r  t h e  M e n t a l  T r e a t m e n t  A c t , 1 9 3 0 ,  ov u n d e r '  a n y  
s u c h  l a w  a s  i s  m e n t i o n e d  i h  p a r a g r a p h  ( c )  o f  t h i s  s u b ­
s e c t i o n ,  b e i n g  t r e a t m e n t  w h i c h  f o l l o w s  w i t h o u t  a n y  
i n t e r v a l  a  p e r i o d  d u r i n g  w h i c h  h e  w a s  d e t a i n e d  a s s  
m e n t i o n e d  i n  p a r a g r a p h  ( a ) , p a r a g r a p h  ( b ) , o r  p a r a -  
. g r a p h  ( c )  o f  t h i s  s u b - s e c t i o n ;  
a n d  n o t  o t h e r w i s e .
2 . .  He s t r i c t  ioyi on  p e t i t i o n s  f o r  d i v o r c e  d u r i n g  f i r s t  t h r e e  y e a r s  
a f t e r  m r r i S ^ e 1". - ' " t l ) "  ITo'' p e t i t i o n  f o r  d i v o r c e  s h a l l  b e  
p r e s e n t e d  t o  t h e  " c o u r t  u n l e s s  a t  t h e  d a t e  o f  t h e  p e t i t i o n  o f  t h e  
p r e s e n t a t i o n  t h r e e  y e a r s  h a v e  p a s s e d  s i n c e  t h e  d a t e  o f  t h e  m a r r i a g e
P r o v i d e d  t h a t  a  j u d g e  o f  t j i e  c o u r t  m a y ,  u p o n  a p p l i c a t i o n  
b e i n g  m ad e  t o  h i m  i n  a c c o r d a n c e  w i t h  r u l e s  o f  c o u r t ,  a l l o w  a  
p e t i t i o n . t o  b e  p r e s e n t e d  b e f o r e  t h r e e  y e a r s  h a v e  p a s s e d  on  t h e  
g r o u n d  t h a t  t h e  c a s e  i s  o n e  o f  e x c e p t i o n a l  h a r d s h i p  s u f f e r e d  b y  
t h e  p e t i t i o n e r  o r  o f  e x c e p t i o n a l  d e p r a v i t y  on t h e  p a r t  o f  t h e  
r e s p o n d e n t , b u t . i f  i t  a p p e a r s  t o  t h e  c o u r t  a t  t h e  h e a r i n g  o f  t h e  
p e t i t i o n  t h a t  t h e  p e t i t i o n e r  o b t a i n e d  l e a v e  t o  p r e s e n t  t h e  p e t i t i o n  
b y  a n y  m i s r e p r e s e n t a t i o n  o r  c o n c e a l m e n t  o f  t h e  n a t u r e  o f  t h e  c a s e ,  
t h e  c o u r t  m a y ,  i f  i t  p r o n o u n c e s  a  d e c r e e  n i s i  d o  s o  s u b j e c t  t o  t h e  
c o n d i t i o n  t h a t  n o  a p p l i c a t i o n  t o  m ak e  t h e  d e c r e e  a b s o l u t e  s h a l l  b e  
m ad e  u n t i l  a f t e r  t h e  e x p i r a t i o n  o f  t h r e e  y e a r s  f r o m  t h e  d a t e  o f  
t h e  m a r r i a g e ,  o r  may d i s m i s s  t h e  p e t i t i o n ,  w i t h o u t  p r e j u d i c e  t o  
a n y  p e t i t i o n  w h i c h  m ay b e  b r o u g h t  a f t e r  t h e  e x p i r a t i o n ,  o f  t h e  
s a i d ;  t h r e e  y e a r s  u p o n  t h e  s a m e ,  . o r  s u b s t a n t i a l l y  t h e  s a m e ,  f a c t s  
a s  t h o s e  p r o v e d  i n  s u p p o r t  o f  t h e  p e t i t i o n ,  s o  d i s m i s s e d .
( 2 ) 3h  d e t e r m i n i n g  a n y  a p p l i c a t i o n  u n d e r  t h i s  s e c t i o n  f o r  
l e a v e  t o  p r e s e n t  a  p e t i t i o n  b e f o r e  t h e  e x p i r a t i o n  o f  t h r e e  y e a r s  
f r o m  t h e  d a t e  o f  t h e  m a r r i a g e ,  t h e  j u d g e  s h a l l  h a v e  r e g a r d  t o  t fee  
i n t e r e s t s . o f ' a n y  c h i l d r e n  o f  t h e  m a r r i a g e  a n d  t o .  t h e  q u e s t i o n  
w h e t h e r  t h e r e  i s  r e a s o n a b l e  p r o b a b i l i t y  o f  a  r e c o n c i l i a t i o n  
b e t w e e n  t h e  p a r t i e s  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  s a i d  t h r e e  y e a r s .
(3 ) N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  b e  d e e m e d  t o  p r o h i b i t  t h e  
p r e s e n t a t i o n  o f  a  p e t i t i o n  b a s e d  u p o n  m a t t e r s  w h i c h  h a s  o c c u r r e d  
b e f o r e  t h e  e x p i r a t i o n  o f  t h r e e  y e a r s  f r o m  t h e  d a t e  o f  t h e  m a r r i a g e .
: ( 4 )  T h i s  s e c t i o n  s h a l l  n o t  a p p l y  i n  t h e  c a s e  o f  m a r r i a g e s  t o  
w h i c h  s e c t i o n  1  o f  t h e  M a t r i m o n i a l  C a u s e s  (War M a r r i a g e s )  A c t ,
1 9 4 4 , a p p l i e s  ( b e i n g  c e r t a i n  m a r r i a g e s  c e l e b r a t e d  on  o r  a f t e r  t h e
7 9 8 .
t h i r d  d a y  o f .  S e p t  e m b e r ,' n i n e t e e n  h u n d r e d  a n d  t h i r t y - n i n e ,
a n d  b e f o r e  t h e  f i r s t  d a y  o f  J u n e , n i n e t e e n  h u n d r e d  a n d  f i f t y ) ,
3 , P r ^ v i s i m  a s  .. to m a k i n g  a d U l t e r e r  c o - r e s p o n d e n t  , -  ( l )  On
a  p e t i t i o n  f o r ;  d i v o r c e  p r e s e n t e d  h y  t h e  h u s h  a n d  on  t h e  g r o u n d  
o f  a d u l t e r y  o r  i n  t h e  , a n s w e r  ' o f  a  h u s h  a n d  p r a y i n g  f o r  d i v o r c e  
oh  t h e  s a i d  g r o u n d ,  t h e  p e t i t i o n e r  o r  r e s p o n d e n t ,  a s  t h e  c a s e  
may h e , s h a l l  m a k e , t h e  a l l e g e d  a d u l t e r e r  a  c o - r e s p g a d e n t  u n l e s s  
h e  i s  e x c u s e d  h y  t h e  c o u r t  an s p e c i a l  g r o u n d  f r o m  s o  d o i n g ,
( 2 )  On a  p e t i t i o n  f o r  d i v o r c e  p r e s e n t e d  h y  t h e  w i f e  on 
t h e  g r o u n d  o f  a d u l t e r y  t h e  c o u r t  m a y ,  i f .  i t  t h i n h s  f i t , d i r e c t  
t h a t  t h e  p e r s o n  w i t h  whom t h e  h u s b a n d  i s  a l l e g e d  t o  h a v e  
c o m m i t t e d  a d u l t e r y  b e  m ade  a- r e s p o n d e n t ,
4 .  Du t y  o f  c o u r t  on  p r e s e n t a t i o n  o f  p e t i t i o n ., -  ( l )  On a  
p e t i t i o n  f o r  d i v o r c e  i t  - s h a l l  h e  t h e  d u t y  o ¥  t h e  c o u r t  t o  
i n q u i r e , s o  f a r  a s  i t  r e a s o n a b l y  c a n ,  i n t o  t h e  f a c t s  a l l e g e d  
a n d  w h e t h e r  t h e r e  h a s  b e e n  a n y  cornLvance  o r  c o n d o n a t i o n  on 
t h e  p a r t  o f  t h e  p e t i t i o n e r  a n d  w h e t h e r  a n y  c o l l u s i o n  e x i s t s  
b e t w e e n  t h e , p a r t i e s ,  a n d  a l s o  t o  i n q u i r e  i n t o  a n y  c o u n t e r ­
c h a r g e  w h i c h - i s  made, a g a i n s t  t h e  p e t i t i o n e r .
( 2 )  I f  the .  c o u r t  i s  s a t i s f i e d  on  t j i e  e v i d e n c e  t h a t  -
( a )  t h e  c a s e  f o r  t h e  p e t i t i o n  h a s  b e e n  p r o v e d ;  a n d
( b )  w h e r e  t h e  g r o u n d  o f  t h e  p e t i t i o n  i s  a d u l t e r y ,  - t h e
p e t i t i o n e r  h a s  n o t  a s  i n  a n y  m a n n e r  b e e n  a c c e s s o r y  
t o ,  o r  c o n n i v e d  a t ,  o r  c o n d o n e d ,  t h e  a d u l t e r y ,  o r , '  
w h e r e  t h e  g r o u n d  o f  t h e  p e t i t i o n  i s  c r u e l t y ,  t h e  
p e t i t i o n e r  h a s  n o t  i n  a n y  m a n n e r  c o n d o n e d  t h e  
: c r u e l t y ;  a n d
( c )  t h e  p e t i t i o n ,  i s  n o t  p r e s e n t e d  o r  p r o s e c u t e d  i n
c o l l u s i o n  w i t h  t h e  r e s p o n d e n t  o r  e i t h e r  o f  t h e  
r e s p o n d e n t s ;
t h e  c o u r t  s h a l l  p r o n o u n c e  a  d e c r e e  o f  d i v o r c e ,  b u t  i f  t h e  
c o u r t  i s  n o t '  s a t i s f i e d  w i t h . r e s p e c t  t o  a n y  o f  t h e  a f o r e s a i d  
m a t t e r s ,  i t  s h a l l  d i s m i s s  t h e  p e t i t i o n :
P r o v i d e d  t h a t  t h e  c o u r t  s h a l l  n o t  b e  b o u n d  t o  p r o n o u n c e  
a ; d e c r e e  o f  d i v o r c e  a n d  m ay d i s m i s s  t h e  p e t i t i o n  i f  i t  f i n d s  
t h a t  t h e  p e t i t i o n e r  h a s  d u r i n g  t h e  m a r r i a g e  b e e n  g u i l t y  o f  
a d u l t e r ^  o r  i f ,  i n  t h e  o p i n i o n  o f  t h e  c o u r t ,  t h e  p e t i t i o n e r  
h a s  b e e n  g u i l t y  -  , '
( i )  o f  u n r e a s o n a b l e  d e l a y  i n  p r e s e n t i n g  o r  p r o s e c u t i n g  
t h e  p e t i t i o n ;  o r
( i i )  o f  c r u e l t y  t o w a r d s  t h e  . o t h e r  p a r t y  t o  t h e  m a r r i a g e ;  
o r
( i i i )  w h e r e  t h e  g r o u n d  o f  t h e  p e t i t i o n  i s  a d u l t e r y  o r
c r u e l t y ,  o r  h a v i n g  w i t h o u t  r e a s o n a b l e  e x c u s e  d e s e r t e d ,  
o f  h a v i n g  w i t h o u t  r e a s o n a b l e  e x c u s e  w i l f u l l y  
s e p a r a t e d  h i m s e l f  o r  h e r s e l f  f r o m ,  t h e  o t h e r  p a r t y  
b e f o r e  t h e  a d u l t e r y  o r  c r u e l t y  c o m p l a i n e d  o f ;  o r
( i v ) w h e r e  t h e  g r o $ n d  o f '  t h e  p e t i t i o n  i s  a d u  1 1 e r y  o r  
u h s o u n d n e s s  o f  m in d  o r  d e s e r t i o n ,  o f  s u c h  w i l f u l  
n e g l e c t  o r  m i s c o n d u c t  a s  h a s  c o n d u c e d  t o  t h e  a d u l t e r y  
o r  u n s o u n d n e s s  o f  m i n d  o r  d e s e r t i o n .
5 .  D i s m i s s a l  o f  r e s p o n d e n t  o r  c o - r e s p o n d e n t  f r o m  p r o c e e d i n g s . -  
I n  a n y  c a s e  i n  w h i c h ,  b n  the"  p e t i t i o n  o f  a" h u s b a n d  f o r  d i v o r c e  
on t h e  g r o u n d  o f  a d u l t e r y ,  t h e  a l l e g e d  a d u l t e r e r  i s  m ad e  a  c o ­
r e s p o n d e n t  o r  i n  w h i c h ,  on t h e  p e t i t i o n  o f  a" w i f e  f o r  d i v o r c e
. on t h e  g r  o u h d  o f  a d u  1 1 e r y , t h e  p e r  so n  w i  t h , wh. om t h e  h u  s b  a n d  i  s  
a l l e g e d  t o  h a v e  c o m m i t t e d  a d u l t e r y  i s  m ade  a  r e s p o n d e n t ,  t h e  
c o u r t  m a y ,  a f t e r  t h e  c l o s e  o f  t h e  e v i d e n c e  on  t h e  p a r t  o f  t h e  
p e t i t i o n e r ,  d i r e c t  t h e  c o - r e s p o n d e n t  o r  t h e  r e s p o n d e n t ,  a s  t h e  
c a s e  m ay  b e ,  t o . b e  d i s m i s s e d  f r o m  t h e  p r o c e e d i n g s  i f  t h e  c o u r t  
i s  o f  o p i n i o n  t h a t  t h e r e  i s  n o t  s u f f i c i e n t  e v i d e n c e  a g a i n s t  
h i m  o r  h e r .
6 .  R e l i e f  t o  r e s p o n d e n t  on  p e t i t i o n  f o r  d i v o r c e . -  I f  i n  a n y  
p r o c e e d i n g s  f o r  d i v o r c e  t h e  r e s p o n d e n t  o p p o s e s  t h e  r e l i e f  
s o u g h t  on t h e  g r o u n d ,  o f  t h e  p e t i t i o n e r ’ s  a d u l t e r y ,  c r u e l t y  o r  
d e s e r t i a i ,  t h e  c o u r t  m a y  g i v e  t o  t h e  r e s p o n d e n t  t h e  same r e l i e f  
t o  w h i c h  h e  o r  s h e  w o u l d  h a v e  b e e n  e n t i t l e d  i f  h e  o r  s h e  h a d  
p r e s e n t e d  a  p e t i t i o n  s e e k i n g  s u c h  r e l i e f .
7 • D i v o r c e  p r o c e e d i n g s  a f t e r  g r a n t  o f  j u d i c i a l  s e p a r a t i o n  o r  
o t h e r ” r e l ’- " { l } a  p e r s o n  s h a l l  n o t  b"e~ p r e v e n t e d  Y fb m  
p r e s e n t i n g a T ^ p e t i t i o n  f o r  d i v o r c e ,  o r  t h e  c o u r t  f r o m  p r o ­
n o u n c i n g  a  d e c r e e  o f  d i v o r c e ,  b y  r e a s o n  o n l y  t h a t  t h e  p e t i t i o n ­
e r  h a s .  a t  a n y  t i m e  b e e n  g r a n t e d . a  j u d i c i a l  s e p a r a t i o n  or  a n  
o r d e r  u n d e r  t h e  S um m ary  J u r i s d i c t i o n  ( S e p a r a t i o n  a n d  M a i n t e n a n c e  
A c t s . ,  1 8 9 5 ;  t o  1 9 4 9 ,  upds&i t h e  sa m e  o r  s u b s t a n t i a l l y  t h e  sam e 
f a c t s  a s  t h o s e  p r o v e d  i n  s u p p o r t  o f  t h e  p e t i t i o n  f o r  d i v o r c e .
( 2 )  On a n y  s u c h  p e t i t i o n  f o r  d i v o r c e ,  t h e  c o u r t  m ay  t r e a t  
t h e  d e c r e e '  o f  j u d i c i a l  s e p a r a t i o n  or  t h e  s a i d  o r d e r  a s  
s u f f i c i e n t  p r o o f  o f  a d u l t e r y ,  d e s e r t i o n . ,  o r  o t h e r  g r o u n d  on 
w h ich -  i t  w a s  g r a n t e d ,  b u t  t h e  c o u r t  s h a l l  n o t  p r o n o u n c e  a  
d e c r e e  o f  d i v o r c e  w i t h o u t  r e c e i v i n g  e v i d e n c e  f r o m  t h e  p e t i t i o n e r .
( 3 )  F o r  t i l e  p u r p o s e $ o f  a n y . '  s u c h  p e t i t i o n  f o r  d i v o r c e ,  
a " ' p e r i o d  . o f  d e s e r t i ' a r i  i m m e d i a t e l y  p r e c e d i n g  t h e  i n s t i t u t i o n  o f  
p r o c e e d M g s ' f o r - a  d e c r e e  o f  j u d i d i a ] / s e p a r a t i o n  o r  a h  o r d e r  
u n d e r  t h e  s a i d  A c t e  h a v i n g ’t h e .  e f f e c t  o f  s u c h  a  d e c r e e  s h a l l ,  
i f  t h e  p a r t i e s  h a v e  n o t  r e s u m e d  ’c o h a b i t a t i o n  a n d  t h e  d e c r e e  
o r  o r d e r  h a s  b e e n  c o n t i n u o u s l y  i n  f o r c e  s i n c e  t h e  g r a n t i n g  
t h e r e o f , b e  d e e m e d  i m m e d i a t e l y  t o  p r e c e d e  t h e  p r e s e n t a t i o n  
o f  t h e  p e t i t i o n ,  f o r  d i v o r c e .
8 .  A d d i t i o n a l  g r o u n d s  f o r  d e c r e e  o f  n u l l i t y ' . -  ( 1 )  I n  a d d i t i o n  
t o  a n y  o t h e r  g r o u n d ' s  oh w h i c h  a  m a r r i a g e  i s  b y  l a w  v o i d  o r  
v o i d a b l e ,  a  m a r r i a g e  s h a l l  b e  v o i d a b l e  o n  t h e  g r o u n d  -
( a )  t h a t  t h e  m a r r i a g e  h a s  n o t ' b e e n  c o n s u m m a t e d  o w i n g  t o  
t h e  w i l f u l  r e f u s a l  o f  t h e  r e s p o n d e n t  t o  c o n s u m m a te  
t h e  m a r r i a g e ;  o r
t h a t  e i t h e r  p a r t y  t o  t h e  m a r r i a g e  w a s  a t  t h e  t i m e  o f  
t h e  . m a r r i a g e  o f  u n s o u n d  .m in d  o r  a  m e n t a l  d e f e c t i v e  
w i t h i n  t h e  m e a n i n g  o f  t h e  M e n t a l  D e f i c i e n c y  A c t s » 
1 9 1 3  t o  1 9 3 8 , o r  s u b j e c t  t o  r e c u r r e n t  f i t s  o f  
i n s a n i t y  o r  e p i l e p s y ;  o r
( c )  t h a t  t h e  r e s p o n d e n t  w a s  a t  t h e  t i m e  o f  t h e  m a r r i a g e
s u f f e r i n g  f r o m  v e n e r e a l  d i s e a s e  i n  a  c o m m u n i c a b l e  
f o r m ;  o r
( d )  t h a t  t h e  r e s p o n d e n t  w a s  a t  t h e  t i m e  o f  t h e  m a r r i a g e
p r e g n a n t  b y  som e p e r s o n  o t h e r  t h a n  t h e  p e t i t i o n e r :
P r o v i d e d  t h a t ,  i n  t h e  c a s e s  s p e c i f i e d  i n  p a r a g r a p h s  ( b ) ,  
( ’c )  , a n d  ( d )  o f  t h i s  s u b * * s e c t i c n ,  t h e  c o u r t  s h a l l  n o t  g r a n t  a  
d e c r e e  u n l e s s  i t  i s  s a t i s f i e d  -
( 0  t h a t  t h e  p e t i t i o n e r  w a s  a t  t h e  t i m e  o f  t h e  m a r r i a g e  
i g n o r a n t  o f  t h e  f a c t s  a l l e g e d ;
( i i )  t h a t "  p r o c e e d i n g s  w e r e  i n s t i t u t e d  w i t h i n  a  y e a r  f rom, 
t h e  d a t e  o f  t h e  m a r r i a g e ;  a n d
( i id . )  t h a t  m a r i t a l . i n t e r c o u r s e -  w i t h '  t h e . c o n s e n t  o f  t h e
p e t i t i o n e r  h a s  n o t  t a k e n  p l a c e  s i n c e  t h e  d i s c o v e r y  
b y  t h e  p e t i t i o n e r  o f  t h e  e x i s t e n c e  o f  t h e  g r o u n d s  
f o r  a  d e c r e e . . '  .
( 2 )  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  a s  
v a l i d a t i n g  a n y  m a r r i a g e  w h i c h ,  i s  b y  l a w  v o i d ,  , b u t  w i t h  r e s p e c t  
t o  w h i c h  a  d e c r e e  o f  n u l l i t y  ha ,s  n o t  b e e n  g r a n t e d .
9*  L e g i t i m a c y  o f  c h i l d r e n  o f  v o i d a b l e  m a r r i a g e s .  -  W here  a  
d e c r e e  o f  n u l l i t y  i s .  g r a n t e d  i n . r e s p e c t  o f  a  v o i d a b l e  m a r r i a g e ,  
a n y  c h i l d  w ho  w o u l d  h a v e  b e e n  t h e  l e g i t i m a t e  c h i l d  o f  t h e  
p a r t i e s  t o  t h e  m a r r i a g e  i f  i t  h a d  b e e n  d i s s o l v e d ,  i n s t e a d  o f  
b e i n g ' a n n u l l e d , a t  t h e  d a t e  o f  t h e  d e c r e e  s h a l l  b e  d e e m e d  t o  
b e  t h e i r :  l e g i t i m a t e  c h i l d  n o t w i t h s t a n d i n g  t h e  a n n u l m e n t .
1 0*  D u t i e s  o f  K i n g ’ s  P r o c t o r . -  I n  t h e  c a s e  o f  a n y  p e t i t i o n  f o r  
d  i v o r c e '  or" f o r  n u  11  i  t y  o’f ' m a r r  i a  ge -
( 1 )  t h e  c o u r t  may*, i f  i t  t h i n k s  f i t ,  d i r e c t -  a l l  n e c e s s a r y
p a p e r s  i n  t h e  m a t t e r  t o  b e , s e n t  t o  H i s  M a j e s t y ’ s  
P r o c t o r ,  who s h a l l  u n d e r  t h e  d i r e c t i o n s  o f  t h e -  
A t t o r n e y  G e n e r a l  i n s t r u c t  c o u n s e l  t o . a r g u e  b e f o r e  
t h e  c o u r t  a n y  q u e s t i o n -  i n  r e l a t i o n  t o  t h e  m a t t e r  
w h i c h  t h e  c o u r t  d e e m s  t o  b e  n e c e s s a r y  o r  e x p e d i e n t  
, t o  h a v e  f u l l y  a r g u e d ,  a n d  H i s  M a j e s t y ’ s  P r o c t o r  s h a l l  
b e  e n t i t l e d  t o  c h a r g e  t h e  c o s t s  o f  t h e  p r o c e e d i n g s  a s  
p a r t  o f  t h e  e x p e n s e s  o f  h i s  o f f i c e ;
( 2 )  a n y  p e r s o n  m ay  a t  a n y  t i m e  d u r i n g  t h e  p r o g r e s s  o f  t h e
p r o c e e d i n g s  o r  b e f o r e  t h e  d e c r e e  n i s i  i s  made  
a b s o l u t e  g i v e  i n f o r m a t i o n  t o  H i s  M a j e s t y ’ s  P r o c t o r  
o f  a n y  m a t t e r  m a t e r i a l  t o  t h e  d u e  d e c i s i o n  e f  t h e  
c a s e ,  a n d  H i s  M a j e s t y ’ s  P r o c t o r  m ay  t h e r e u p o n  t a k e  
s u c h  i s t e p e  a s  t h e  A t t o r n e y  G e n e r a l  c o n s i d e r s  n e c e s s a r y  
o r  e x p e d i e n t #
( 3 ) i f  i n  c o n s e q u e n c e  . o f  a n y  s u c h  i n f o r m a t i o n  o r  o t h e r w i s e
H i s  M a j e s t y ’ s  P r o c t o r  s u s p e c t s  t h a t  a n y  p a r t i e s  to - ,  
t h e  p e t i t i o n  a r e  o r  h a v e  b e e n  a c t i n g  in  c o l l u s i o n  f o r  
t h e  p u r p o s e  o f  o b t a i n i n g  a  d e c r e e  c o n t r a r y  t o  t h e  
j u s t i c e ,  o f  t h e  c a s e ,  h e  m a y ,  u n d e r  t h e  d i r e c t i o n ,  o f  
t h e  A t t o r n e y  G e n e r a l > a f t e r  o b t a i n i n g  t h e  l e a v e  o f  
t h e  c o u r t ,  i n t e r v e n e , a n d  r e t a i n  c o u n s e l  a n d  s u b p o e n a  
w i t n e s s e s  t o  p r o v e  t h e  a l l e g e d  c o l l u s i o n  .
1 1 ,  P r o v i s i o n s  a s  t o . c o s t s  w h e r e  Ki n g ’ s . P r o c t o r  i n t e r v e n e s  o r  
s h o w e  c a u s e  , ^  ( 1 J W here"  H i s  M a j e s t y ’ s  P r o c t o r  i n t e r v e n e s  o r  
's liowS”’" c a u s e  &g a i n s t  a  d e c r e e  n i s i  i n - a n y  p r o c e e d i n g s  f o r  d i v o r c e  
o r  f b r  n u l l i t y  of.;, m a r  r i a g e  , t l i e c o u r t  may m ake  s u c h  o r d e r  a s  t o  
t h e  p a y m e n t  b y  o t h e r  p a r t i e s  t o  t h e  p r o c e e d i n g s  o f  t h e  c o s t s  
i n c u r r e d  b y  h i m  i n  s o  d o i n g  o r  a s  t o  t h e  p a y m e n t  b y  h i m  o f  a n y  
c o s t s  i n c u r r e d  b y  a n y  o f  t h e  s a i d  p a r t i e s  b y  r e a s o n  o f  s o  d o i n g ,  
a s  m ay  s e e m  j u s t  * \
(2 )  B o  f a r  a s  t h e  r e a s o n a b l e  c o s t s  i n c u r r e d  b y  H i s  M a je s ty * *  
P r o c t o r  i n  s o  i n t e r v e n i n g  o r  s h o w i n g  c a u s e  a r e  n o t  f u l l y  s a t i s ­
f i e d  b y  a n y  o r d e r  m ade  u n d e r  t h i s  s e c t i o n  f o r  t h e  p a y m e n t  o f  h i s
c o s t s ,  h e  s h a l l  b e  e n t i t l e d  t o  c h a r g e  t h e  d i f f e r e n c e  a s  p a r t  o f  
t h e  e x p e n s e s ,  o f  h i s  o f f  i c e , ,  a n d  t h e  T r e a s u r y  m a y ,  i f  t h e y ,  t h i n k  
f i t » o r d e r  t h a t  a n y  c o s t s  w h i c h  u n d e r  a n y  o r d e r  raade b y  t h e  c o u ± t  
u i a d e r  t h i s  s e c t i o n  H i s  Maj e s t y  ’ s  P r o c t o r  p a y s  t o  a n y  p a r t i e s  
s h a l l  b e  d eem ed  t o  b e  p a r t  o f  t h e  e x p e n s e s  o f  h i s  o f f i c e ,
1 2 .  Decree n i s i  fo r  divorce  or n u l l i t y  of m arr iage . -  ( l )  Every 
decree fo r  a divorce* or "for n u l l i t y  of roarriage s E a l l , in. the 
f i r s t  in s ta n c e ,  be a  decree n i s i  .not to .b e  made abso lu te  u n t i l  
a f t e r  th e  e x p i ra t io n  of s ix  months from the pronouncing the reo f ,  
unless '  the  court by general or sp e c ia l  order from; time to ' t im e  
f ix e s  a  sh o r te r  t im e ,
(2 ) A fter  the  pronouncing of the decree  nj^ji ,and befo re  
the decree i s  made a b s o lu te ,  any person may, in tjre p re sc r ib ed  
m am er,  show cause why th e .d e c re e  should n o t  be.made abso lu te  
by reasonof  t h e . decree  having.been obtain ed by co llus ion  or by 
reason of m a te r ia l  f a c t s  n o t  having  been b rough t-befo re  the 
co u r t ,  and in  any such case the  court may make the decree
a b  s o l u  t e  , r  e v e r  s e  t h e , d e  o r e e  n i s i  , r e  qu i r  e f u r  t h e r  i n  qu i r y  o r  
o t h e r w i s e  d e a l  w i t h  t h e  c a s e  a s  t h e  c o u r t  t h i n k s  f i t ,
( 3 ) W h ere  a  d e c r e e  h i s i  h a s  b e e n  o b t a i n e d  a n d  n o  a p p l i c a t i o n  
f o r  t h e  d e c r e e  , t o  b e  made a b s o l u t e  h a s  b e e n  j m d e  b y  t h e  p a r t y  
who o b t a i n e d  t h e  d e c r e e ,  t h e n , a t  a n y  t i m e  a f t e r  t h e  e x p i r a t i o n  
o f  t h r e e  m o n t h s  f ro m ,  t h e  e a r l i e s t  d a t e  on. w h i c h  t h a t  p a r t y  c o u l d  
h a v e  m a d e  s u c h  a n  a p p l i c a t i o n  » t h e  p a r t y  a g a i n s t  whom, t h e  d e c r e e  
n i s i  h a s  b e e n  g r a n t e d  s h a l l . b e  a t  l i b e r t y  t o  a p p l y  t o  t h e  c o u r t  
a n d  t h e  c o u r t  s h a l l ,  on s u c h  a p p l i c a t i o n ,  h a v e  p o w e r  t o  m ake
t h e  d e c r e e  a b s o l u t e  , r e v e r s e  t h e .  d e c r e e  n i s i ,  r e q u i r e  f u r t h e r  
i n q u i r y  o r  o t h e r w i s e  d e a l  w i t h  t h e  c a s e  a s  t h e  c o u r t  t h i n k s  f i t .
1 3 . R e - m a r r i a g e  o f  d i v o r c e d  p e r  s o n s , -  ( l )  W here  .a  d e c r e e  o f
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d i v o r c e  h a s  b e e n . m a d e  a b s o l u t e  a n d  e i t h e r  t h e r e  i s  n o  r i g h t  o f  
a p p e a l  a g a i n s t  t h e .  d e c r e e  a b s o l u t e ,  o r ,  i f  t h e r e  i s  s u c h  a  r i g h t  
o f  a p p e a l  , t h e  t i m e  f o r  a p p e a l i n g  h a s  e x p i r e d  w i t h o u t  a n  a p p e a l  
h a v i n g  b e e n  p r e s e n t e d  o r  a n  a p p e a l  h a s  b e e n  p r e s e n t e d  b u t  h a s  
b e e n  d i s m i s s e d ,  e i t h e r  p a r t y  t o  t h e - m a r r i a g e  may m a r r y  a g a i n ,
( 2 )  Ho c l e r g y m a n  o f  t h e  C h u r c h  o f  E n g l a n d  o r  o f  t h e  C h u r c h  
daft W ales . ,  s h a l l  b e  c o m p e l l e d ^  t o  s o l e m n i z e  t h e .  m a r r i a g e  o f  a n y  
p e r s o n  w h o s e  f o r m e r  m a r r i a g e  h a s  b e e n  d i s s o l v e d  on an y .  g r o u n d  
a n d . w h o s e  f o r m e r  h u s b a n d  o r  w i f e  i s  s t i l l  l i v i n g ,  o r  t o  p e r m i t  
t h e  r a a r r i a g e  o f  a n y .  s u c h  p e r s o n  t o  b e  s o l e m n i z e d  i n  t h e  C h u r c h  1 
o r  C h a p e l  o f  w h i c h  h e  i s  t h e  m i n i s t e r .
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J u d i c i a l  S e p a r a t i o n  a n d  R e s t i t u t i o n  o f  
C o n j u g a l  R i g h t s .
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1 4 .  D e c r e e  f o r  ' j u d i c i a l  r e p a r a t i o n  . -  ( l )  A p e t i t i o n  f o r
' w ,  1 n u n      n  m m  I " 1 Hfr jin .i-rey^r.-v p* * T
j u d i c i a l  s e p a r a t i o n  m ay "be p r e s e n t e d  t o  t h e  c o u r t  e i t h e r  b y  
t h e  h u s b a n d  o r  t h e  . w i f e  on a n y  p o u n d s  cn w h i c h  a  p e t i t i o n  
f o r  d i v o r c e  m i g h t  h a v e  b e e n  p r e s e n t e d , '  o r  on  t h e  g r o u n d  o f  
f a i l u r e  t o  c o m p l y  w i t h  a  d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  
r i g h t ' s *  o r  , on a n y  g r o u n d  on w h i c h  a  d e c r e e  f o r  d i v o r c e  a  
r i e n s a  e t  t h o r o  m i g h t  h a v e  b e e n  p r o n o u n c e d '  i m m e d i a t e l y  b e f o r e
■ ,11 I v U b J  ***.#■■»• '  * H  . ■* f t  JT-I n  H
t h e  c o m m en c em e n t  o f  t h e  M a t r i m o n i a l  C a u s e s  A c t *  l o 5 7 » t h e  
f o r e g o i n g  p r o v i s i o n s  o f  t h i s  A c t  r e l a t i n g  t o  t h e  d u t y  o f  t h e  
c o u r t  on t h e  p r e s e n t a / t i o n  o f  a  p e t i t i o n  f o r  d i v o r c e ,  a n d  t h e  
c i r c u m s t a n c e s  i n  w h i c h  s u c h  a  p e t i t i o n  s h a l l  o r  may b e  g r a n t e d  
o r  d i s m i s s e d ,  s h a l l  a p p l y  i n  l i k e  m a n n e r  t o  a  p e t i t i o n  f o r  
j u d i c i a l  s e p a r a t i o n .
( 2 )  W h ere  t h e '  c o u r t  i n  a c c o r d a n c e  w i t h  t h e  s a i d  p r o v i s i o n s  
g r a n t s  a  d e c r e e  f o r  j u d i c i a l  s e p a r a t i o n *  i t  s h a l l  n o  l o n g e r  b e  
o b l i g a t o r y  f o r  t h e  p e t i t i o n e r  t o  c o h a b i t  w i t h  t h e  r e s p o n d e n t .
(3) J h e  c o u r t  may* on  t h e  a p p l i c a / f c i o n  b y  p e t i t i o n  o f  t h e  
h u s b a n d  o r  w i f e  a g a i n s t  whom, a  d e c r e e  f o r  j u d i c i a l  r e p a r a t i o n  
h a s  ‘ b e e n  m ad e  * .a n d  oh  b e i n g  e a t  i s f  i e d  t h a t  t h e  a l l e g a t  i  on s  
c o n t a i n e d  i n  t h e  p e t i t i o n  a r e  t r u e  * r e v e r s e  t h e  d e c r e e  a t  a n y  
t i m e  a f t e r  t h e  m a k i n g  t h e r e o f ,  on t h e  g r o u n d  t h a t  i t  w a s  
o b t a i n e d  I n  t h e  a b s e n c e  p f  t h e  p e r s o n  m a k i n g  t h e ’ a p p l i c a t i o n ,  
d r ,  i f  d e s e r t i o n  w a s  t h e  g r o u n d ’ o f  t h e  d e c r e e  * t h a t  t h e r e  w a s  
r e a s o n a b l e  c a u s e  f o r  t h e  a l l e g e d  d e s e r t i o n .
1 5 .  D e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s . ,  ~  ( l )  A p e t i t i o n  
f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  m ay  b e  p r e s e n t e d  t o  t h e  
c o u r t  e i t h e r  b y  t h e  h u s b a n d  o r  t h e  w i f e ,  a n d  t h e .  c o u r t *  on  
b e i n g  s a t i s f i e d '  t h a t ,  t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h e  p e t i t i o n  
a r e  t r u e ,  a n d  t h a t t : t h e r e  i s  n o  l e g a l  g r o u n d  w h y  a  d e c r e e  f o r  
r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  s h o u l d  n o t  b e  g r a n t e d ,  may m a k e  
t h e  d e c r e e  a c c o r d i n g l y .  t
( 2 )  A d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i # i t s  s M l  n o t  
b e  e n f o r c e d  b y  a t t a c h m e n t  •
P r e s u m p t i o n  o f  d e a t h  a n d  d i s s o l u t i o n  of
m a r r i a g e .
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16.  P r o c e e d i n g s  f o r  d e c r e e  o f  p r e s u m p t i o n  o f  d e a t h  a n d
« n w tiL i»  1 tiwwiii— mu i i a —m  jiiwu t i i m i n m j  tilH rB T yn iM iiin i^ i'nnV ifn riT riiiT  ~ h  n»  ip »■ — n 1 >1 man ni 1 in  1 n a  1 1 i r r f r m r m
d i s s o l u t i o n  o f  m a r r i a g e . -  (1)- A n y  m a r r i e d  p e r s o n  who- 
a l l e g e s  .‘t h a t  r e a s o n a b l e  g r o u n d s  e x i s t  f o r  s u p p o s i n g  t h a t  t h e  
o t h e r  p a r t y  t o  t h e  m a r r i a g e  i s  d e a d  m a y ,  i f  h e  i s  d o m i c i l e d
So1!--
i n  E n g l a n d '*  p r e s e n t  a  p e t i t i o n  t o  t h e  c o u r t  t o  h a v e  i t  .
p r e s u m e d  t h a t  t h e .  o t h e r  p a r t y  i s  d e a d  a n d  t o  h a v e  t h e  m a r r i a g e  
d i s s o l v e d *  a n d  t h e  c o u r t *  i f  s a t i s f i e d  t h a t  s u c h  r e a / s  o n a b l e  
g r o u n d s  e x i s t *  may m a h e  a  d e c r e e  o f  p r e s u m p t i o n  o f  d e a t h  a n d  a  
d i s s o l u t i o n  o f  t h e  m a r r i a g e ,
' ( 2 )  I n  a n y  s u c h  p r o c e e d i n g s  t h e  f a c t  t h a t  f o r  a  p e r i o d  o f
s e v e n  y e a r s  d r  u p w a r d s  t h e  o t h e r  p a r t y  t o  the*  m a r r i a g e  h a s  b e e n  
c o n t i n u a l l y  a b s e n t  f r o m  t h e  p e t i t i o n e r *  a n d  t h e  p e t i t i o n e r  h a s  
h o  r ' e a s o n  t o  " b e l i e v e  t h a t  t h e  o t h e r  p a r t y  h a s  b e e n  l i v i n g  w i t h ­
i n  t h a t  t  i m e » s h a l l  h e  e v i d e n c e  t h a t  h e  o r  s h e  i s  d e a d  u n t i l  t h e  
c o n t r a r y  i s  p r o v e d .
(3) S e c t i o n s  10  t o  1 3  o f  t h i s  A c t  s h a l l  su p p ly  t o  a  p e t i t i o n  
a n d  a  d e c r e e  u n d e r  t h i s  s e c t i o n  a s  t h e y  a p p l y  t o  a  p e t i t i o n  f o r  
d i v o r c e  a n d  a  d e c r e e  o f  d i v o r c e  r e s p e c t i v e l y ,
('4) I n  d e t e r m i n i n g  f o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n  w h e t h e r  
& woman i s  d o m i c i l e d  i n  E n g l a n d *  h e r  h u s h  a r id  s h a l l  h e  t r e a t e d ,  a s  
h a v i n g  d i e d  i m m e d i a t e l y  a f t e r  t h e  l a s t  o c c a s i o n ,  on w h i c h  s h e  
lenew. o r  h a d  r e a s o n  t o  b e l i e v e  him. t o  b e  l i v i n g .
D e c l a r a t i o n  o f  L e g i t i m a c y , e t c  .
1 7 .  De c 1 a r a 1 1  on 0 f  1 e  g i t  i m a c y * e t c .  ~ (1 )  A n y  p e r  s  on  who i s  a  
B r i t i s h  s u b j e c t  * o r  w h o s e  r i g h t  t o  b e  a e e m e d  a  B r i t i s h  s u b j e c t  
d e p e n d s  w h o l l y  o r  i n  p a r t  on  h i s  l e g i t i m a c y  o r  on  t h e  v a l i d i t y  
o f  a n y  m a r r i a g e  * m ay  > i f  h e  i s  d o m i c i l e d  i n  E n g l a n d  o r  n o r t h e r n  
I r e l a n d  o r  c l a i m s  a n y  r e a l  o r  p e r s o n a l  e s t a t e  s i t u a t e  i n  E n g l a n d  
a p p l y  b y  p e t i t i o n  t o  t h e  c o u r t  f o r  a  d e c r e e  d e c l a r i n g  t h a t  t h e  
p e t i t i o n e r  i s  t h e '  L e g i t i m a t e  c h i l d  o f  h i s  p a r e n t s *  a n d  t h a t  t h e  
m a r r i a g e  o f  h i s  f a t h e r  a n d  m o t h e r  o r  o f ' h i s  g r a n d f a t h e r  a n d ,  g r a n d  
m o t h e r  w a s  a  v a l i d  m a r r i a g e  o r  t h a t  h i s  own m a r r i a g e  w a s  a  v a l i d  
m a r r i a g e 5.
( 2 )  A n y  p e r s o n  c l a i m i n g  t h a t  h e  o r  h i s  p a r e n t  o r  a n y  r e m o t e r  
a n c e s t o r  b e c a m e  o r  h a s  b e c o m e  a  l e g i t i m a t e d  p e r s o n  may a p p l y  b y  
p e t i t i o n  t o  t h e  c o u r t  f o r  a  d e c r e e  d e c l a r i n g  t h a t  h e  o r  h i s  
p a r e n t  o r  r e m o t e r  a n c e s t o r ,  a s  t h e  c a s e  m ay  b e ,  b e c a m e  o r  h a s  
b e c o m e  a  l e g i t i m a t e d  p e r s o n .
I n  t h i s  s u b - s e c t i o n  t h e  e x p r e s s i o n  " l e g i t i m a t e d  p e r s o n "  
m e a n s  a  p e r s o n  l e g i t i m a t e d  b y  t h e  L e g i t i m a c y ^  A c t* .  1 9 2 b  * a n d  
i n c l u d e s  a  p e r s o n  r e c o g n i s e d  u n d e r  S e c t i o n  8  o f  t h a t  A c t  a s  
l e g i t i m a t e d .
( 3 } A p e t i t i o n  u n d e r  t h e  l a s t  f o r e g o i n g  s u b - s e c t i o n  m ay  b e  
p r e s e n t e d  t o  a  c o u n t y  c o u r t  i n s t e a d  o f  t o  t h e  H i g h  C o u r t :
; .... , ... 8 o 5 ? . . . . . . .
P r o v i d e d  t h a t /  w h e r e  a  p e t i t i o n  i s  p r e s e n t e d  t o  a "  
c o u n t y  c o u r t / ' t h e c o u n t y ' c o u r t / ' i f  i t  c o n s i d e r s  t h a t  t h e  c a s e  
i s ,  o n e  w h i c h  o w i n g  t o  t h e  v a l u e  o f  t h e  p r o p e r t y  i n v o l v e d  o r  
o t h e r w i s e  o u g h t  t o  h e  d e a l t  w i t h  b y  t h e  H i g h  C o u r t   ^ m a y /  
and .  i f  s o  o r d e r e d -  b y  t h e  H i g h  C o u r t ' s h a l l ' ,  t r a n s f e r  t h e ’ m a t t e r  
t o  t h e  H i g h  C o u r t /  a n d  o n ; s u c h  t r a n s f e r  t h e  p r o c e e d i n g  s h a l l  
be" c o n t i n u e d ’ i n  t h e  H i g h  C o u r t  as .  i f  i t  h a d  b e e n  o r i g i n a l l y  
co m m en ced  t h e r e i n .
 ( 4 )  Any p e r s o n  who" i s  d o m i c i l e d  i n ' ‘E n g l a n d  o r  n o r t h e r n
I r e l a n d  o r  c l a i m s  a n y  r e a l  o r  p e r s o n a l  e s t a t e ' s i t u a t e  i n  
E n g l a n d  m ay a p p l y  t o  t h e  c o u r t  f o r  a  d e c r e e  d e c l a r i n g  h i s  r i g h t  
t o  b e  d e e m e d  a  B r i t i s h  s u b j e c t .
( 5 ‘) A p p l i c a t i o n s  t o  t h e  c o u r t  : ( b u t  n o t  t o  a  c o u n t y ,  c o u r t )  » 
u n d e r '  t h e  f o r e g o i n g  p r o v i s i o n s  o f  t h i s  s e c t i o n  m ay b e  i n c l u d e d  
I n  " " t h e ' b a m e ' • p e t i t i o n ’/ ' .  a M "  b n ' a n y  a p p l i c a t i o n  u n d e r  t h e  f o r e ~  
g o i n g  p r o v i s i o n s  ‘o f . t h i s  s e c t i o n  ( i n c l u d i n g  a h  a p p l i c a t i o n  t o  
a  . c o u n t y  c o u r t ) t h e  c o u r t  s h a l l  m ake  s u c h ‘d e c r e e  a s  t h e  c o u r t  
t h i n k s  j u s t /  a n d .  t h e  d e c r e e  s h a l l ,  b e  b i n d i n g  on H i s  M a j e s t y  
a n d  a l l  o t h e r  p e r s o n s  w h a t s o e v e r ;
P r o v i d e d  t h a t  t h e  d e c r e e  o f  t h e  c o u r t  s h a l l  n o t  p r e j u d i c e  
a n y  p e r s o n  -  '
( a )  i f  i t  i s  s u b s e q u e n t l y  p r o v e d  t o  h a v e  b e e n  o b t a i n e d  
; .. . b y  f r a u d ,  o r  c o l l u s i o n ;  o r
( b )  u n l e s s  t h a t  p e r s o n  h a s  b e e n  c i t e d  o r  made a  p a r t y  
t o 1 t h e  p r o c e e d i n g s  o r  c l a i m s  t h r o u g h  a  p e r s o n  s o
. c i t e d  o r  m ad e  a  p a r t y .
( 6 )  A c o p y  of .  e v e r y  p e t i t i o n  u n d e r . t b i s  s e c t i o n  a n d  o f  a n y  
a f f i d a v i t  a c c o m p a n y i n g  t h e  p e t i t i o n  s h a l l  b e  d e l i v e r e d  t o  t h e .  
A t t o r n e y  G e n e r a l ,  a t  l e a s t  one  m o n t h  b e f o r e  t h e  p e t i t i o n  i s  
p r e s e n t e d ,  a n d  t h e  A t t o r n e y  G - e n e r a l  s h a l l  b e  a  r e s p o n d e n t  on 
t h e  h e a r i n g  o f  t h e  p e t i t i o n  a n d  on  a n y  s u b s e q u e n t  p r o c e e d i n g s  
r e l a t i n g  t h e r e t o .  .
( 7 )  I n  a n y  a p p l i c a t i o n  u n d e r  t h i s  s e c t i o n  s u c h  p e r s o n s  
s h a l l ' , '  s u b j e c t  t o  r u l e s  o f  c o u r t ,  b e / c i t e d  t o ; s e e  p r o c e e d i n g s  
o r  o t h e r w i s e  summoned a s  t h e  c o u r t  s h a l l  t h i n k  f i t » a n d  a n y  
s u c h  p e r s o n s  may b e  p e r m i t t e d  t o  b e c o m e  p a r t i e s  t o  t h e  p r o ­
c e e d i n g s  a n d  t o  o p p o s e 1 t h e .  a p p l i c a t i o n . '
. ( 8 )  Ho p r o c e e d i n g s  u n d e r  t h i s  s e c t i o n  s h a l l  a f f e c t  a n y  
f i n a l  j u d g m e n t  o r  d e c r e e  a l r e a d y  p r o n o u n c e d  o r  made  b y  a n y  
c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n .
A ddit iona l  j u r i s d i c t i o n  in proceedings by
        ■ — ih W ili iK i iB"ii i ' Hu n l miff j i fr i )l i n» n  mm  i !■ » ** i i mi i i n i 'm  i n t  i i ill hjl H 0
* g> w i f e  .
18*. A d d i t i o n a l  j u r i s d i c t i o n  i n  p r o c e e d i n g s  b y  a  w i f e .  **
( 1 ) W i t h o u t  p r e j u d i c e  t o  a n y  j u r i s d i c t i o n  e x e r c i s a b l e  b y  
t h e  c o u r t  a p a r t  f r o m  t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  b y  
v i r t u e  o f  t h i s  s e c t i o n  h a v e  j u r i s d i c t i o n  t o  e n t e r t a i n  p r o c e e d ­
i n g s  b y  a . w i f e  i n  a n y  o f  t h e  f o l l o w i n g  c a s e s ,  n o t w i t h s t a n d i n g  
t h a t  t h e  h u s b a n d  i s  n o t  d o m i c i l e d  i n  E n g l a n d ,  t h a t  i s  t o  s a y  ~
( a )  in -  t h e  c a s e  o f  a n y  p r o c e e d i n g s  u n d e r  t h i s  A c t  o t h e r
t h a n  p r o c e e d i n g s  f o r  p r e s u m p t i o n  o f  d e a t h  a n d  
d i s s o l u t i o n  o f  m a r r i a g e ,  i f  t h e  w i f e  h a s  b e e n
d e s e r t e d  b y  hex'* h u s b a n d ,  o r  t h e  h u s b a n d  h a s  b e e n  .;
d e p o r t e d  f r o m  t h e  U n i t e d  K i n g d o m  u n d e r  a n y  l a w  f o r  
t h e  t i m e  b r i n g  i n  f o r c e  r e l a t i n g  t o  t h e  d e p o r t a t i o n  
o f  a l i e n s ;  a n d  t h e  h u s b a n d  w a s  i m m e d i a t e l y  b e f o r e  
t h e  d e s e r t i o n  o r  d e p o r t a t i o n  d o m i c i l e d  i n  E n g l a n d ;
( b )  i n  t h e  c a s e  o f  p r o c e e d i n g s  f o r  d i v o r c e  o r  n u l l i t y  o f
m a r r i a g e ,  i f  t h e  w i f e  i s  r e s i d e n t  i n  E n g l a n d  a n d  
h a s  b e e n  o r d i n a r i l y  r e s i d e n t  t h e r e  f o r  a  p e r i o d  o f  
t h r e e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  t h e  c o m m e n c e m e n t  
o f  t h e  p r o c e e d i n g s ,  a n d  t h e  h u s b a n d  i s  n o t  d o m i c i l e d  
i n  a n y  o t h e r  p a r t  o f  t h e  U n i t e d  K i n g d o m  o r  i n  t h e  
C h a n n e l  I s l a n d s  o r  t h e  I s l e  o f  M a n .
( 2 )  W i t h o u t  p r e j u d i c e  t o  t h e  j u r i s d i c t i o n  . o f  t h e  c o u r t
t o  e n t e r t a i n  p r o c e e d i n g s  u n d e r  S e c t i o n  16 o f  t h i s  A c t  i n  c a s e s
w h e r e  t h e  p e t i t i o n e r  i s  d o m i c i l e d  h i  E n g l a n d ,  t h e  c o u r t  s h a l l  
b y  v i r t u e  o f  t h i s  s e c t i o n  h a v e  j u r i s d i c t i o n  t o  e n t e r t a i n  a n y  
s u c h  p r o c e e d i n g s  b r o u g h t  b y  a  w i f e ,  i f  t h e  w i f e  i s  r e s i d e n t  in  
E n g ] ,an d  a n d  h a s  b e e n  o r d i n a r i l y  r e s i d e n t  t h e r e  fox'* a, p e r i o d  o f  
t h r e e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  t h e  c o m m e n c e m e n t  o f  t h e  
p r o c e e d i n g s .
( 3 ) ^  a n y  p r o c e e d i n g s  i n  w h i c h  t h e  c o u r t  h a s  j u r i s ­
d i c t i o n  b y  v i r t u e  o f  t h i s  s e c t i o n ,  t h e  i s s u e s  s h a l l  b e  
d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  l a w  w h i c h  w o u l d  b e  a p p l i c a b l e  
t h e r e t o  i f  b o t h  p a x * t i e s  w e r e  d o m i c i l e d  - i n  E n g l a n d  a t  t h e  t i m e  
o f  t h e  p r o c e e d i n g s .
A l i m o n y ,  M a i n t e n a n c e  a n d  C u s t o d y  o f  C h i l d r e n .
m        ■ 'i M W j w w ig i i ' *  > h
1 9 .  A l i m o n y  a n d  m a i n t e n a n c e  i n  c a s e  o f  d i v o r c e  a n d  n u l l i t y  
o f  m a r r i a g e .  « , ( ! )  On a n y  p e t i t i o n  f o r  d i v o r c e  o r  n u l l i t y  
o f  m a r r i a g e ,  t h e  c o u r t  m ay  m ak e  s u c h  i n t e r i m  o r d e r s  fox* 
t h e  p a y m e n t  o f  a l i m o n y  t o  t h e  w i f e  a s  t h e  c o u r t  t h i n k s  
j u s t ,
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( 2 )  On a n y  d e c r e e ,  f o r  d i v o r c e  o r  n u l l i t y  o f  m a r r i a g e #  
t h e  c o u r t  m a y ,  i f  i t  t h i n k s  f i t #  o r d e r  t h a t  t h e  h u s b a n d  s h a l l #  
t o  t h e  s a t i s f a c t i o n  o f  t h e  c o u r t #  s e c u r e  t o  t h e  w i f e  s u c h  
g r o s s  sum s  o f  m o n e y  o r  a n n u a l  sum. o f  m o n e y  f o r  a n y  t e r m #  n o t  
e x c e e d i n g  h e r  l i f e *  a s #  h a v i n g  r e g a r d  t o  h e r  f o r t u n e #  i f  a n y #  
t o  t h e  a b i l i t y  o f  h e r  h u s b a n d  a n d  t o  t h e  c o n d u c t  o f  t h e  
p a r t i e s #  t h e  c o u r t  m ay  d e e m  t o  b e ' r e a s o n a b l e ;  a n d  c o u r t  may 
f o r  t h a t  p u r p o s e  o r d e r  t h a t  i t  s M l  b e  r e f e r r e d  t o  o n e  o f  t h e  
c o n v e y a n c i n g  c o u n s e l  o f  t h e  c o u r t  t o  s e t t l e  a n d  a p p r o v e  a  
p r o p e r  d e e d  o r  i n s t r u m e n t . t o  b e  e x e c u t e d  b y  a l l  t h e  n e c e s s a r y  
p a r t i e s #  a n d  may* i f  i t  t h i n k s  f i t *  s u s p e n d  t h e  p r o n o u n c i n g
o f  t h e  d e c r e e  u n t i l  t h e  d e e d  o r  i n s t r u m e n t  h a s  b e e n  d u l y  
e x e c u t e d .
( 3 ) On a n y  d e c r e e  f o r  d i v o r c e  o r  n u l l i t y  o f  m a r r i a g e ,  t h e  
c o u r t  may# - i f  i t  t h i n k s  f i t #  b y  o r d e r  d i r e c t  t h e  h u s b a n d  t o  
p a y  t o  t h e  wife-#  . d u r i n g  t h e i r  j o i n t  l i v e s * ,  s u c h  m o n t h l y  o r  
w e e k l y  sum  f o r  t h e  m a i n t e n a n c e  a n d  s u p p o r t  o f  t h e  w i f e ,  a s  t h e  
c o u r t  m ay  t h i n k  r e a s o n a b l e #  a n d  a n y  s u c h  o r d e r  m ay  e i t h e r  b e  
i n  a d d i t i o n  t o  o r  b e  i n s t e a d  o f  a n  o r d e r  m ad e  u n d e r  t h e .  l a s t  
f o r e g o i n g  s u b j e c t i o n .
(4 ). T h e  f o r e g o i n g  p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  h a v e  
e f f e c t *  i n  a n y  c a s e  w h e r e  a  p e t i t i o n  f o r  d i v o r c e  i s  p r e s e n t e d  
b y  t h e  w i f e  on  t h e  g r o u n d  o f  h e r  h u s b a n d ’ s  in  s a n i t y ; *  a s  i f  f o r  
t h e  r e f e r e n c e s  t o  t h e  h u s b a n d  t h e r e  w e r e - s u b s t i t u t e d  r e f e r e n c e s  
t o  t h e  w i f e #  a n d  f o r  t h e  r e f e r e n c e s  t o  t h e  w i f e  t h e r e  w e r e  
s u b s t i t u t e d -  r e f e r e n c e s  t o  t h e  h u s b a n d .
2 0 . A1 imony in  case of j u d i c i a l  s e p a r a t i 011. -  ( 1 ) On any 
p e t i t i o n e r  j u d i c i a l  Separation* the~"co5rt may make such 
in te r im  o rders  for  the payment of alimony to  the  wife .as the, 
court  th in k s  j u s t .  -■
( 2 ) , On a n y  d e c r e e  f o r  j u d i c i a l  s e p a r a t i o n #  t h e  c o u r t  m ay  
m ake  s u c h  o r d e r  f o r  t h e  p a y m e n t  o f  a l i m o n y  t o  t h e  w i f e  a s  t h e  
c o u r t  t h i n k s  j x * s t . .
( 3 ) T h e  f o r e g o i n g  p r o v i s i o n s '  o f  t l y i s  . s e c t i o n  s h a l l  h a v e  
e f f e c t #  i n  a n y  c a s e  w h e r e  a  p e t i t i o n  f o r  j u d i c i a l  s e p a r a t i o n
i s  p r e s e n t e d  b y  a  w i f e  on t h e  g r o u n d  o f  h e r  h u s b a n d ’ s  i n s a n i t y ,  
a s  i f  f o r  t h e  r e f e r e n c e s  t o  t h e  w i f e  t h e r e  w e r e  s u b s t i t u t e d  
r  e f  e r e n c e  3  • 1 0  t h e  h u s b a n d  .
21,.  W i f e ’ s  p r o p e r t y  a n d  n e c e s s a r i e s  sujpp l i e d  t o  w i f e  i n  c a s e  
o f  j u d . i c i a l  s e p a r a j t i o n  . -  ( T f l n  e v e r y  c a s e  o f  j u d i c i a l  
i s e p a r a t i o x i  _ ‘
" ( a )  a n y  p r o p e r t y  w h i c h  i s  a c q u i r e d  b y  o r  d e v o l v e d  u p o n  
t h e  w i f e  on  o r  a f t e r  t h e  d a t e  o f  t h e  d e c r e e  w h i l s t
8 ° 8 .
t h e  s e p a r a t i o n  c o n t i n u e s  s h a l l ,  i f  s h e  d i e s  
i n t e s t a t e  » d e v o l v e  a s ,  i f  h e r  h u s b a n d  h a d  "been t h e n  
d e a d *
(t>) i f  a l i m o n y  h a s  b e e n  o r d e r e d  t o  h e  p a i d  a n d  h a s  n o t  
b e e n  d u l y  p a i d  h y  t h e  h u s h  a n d ,  h e ,  s h a l l  h e  l i a b l e  
f o r  n e c e s s a r i e s  s u p p l i e d  f o r  t h e  u s e  o f  t h e  w i f e .
( 2 )  I n  a n y  c a s e  w h e r e  t h e  d e c r e e  f o r  j u d i c i a l  s e p a r a t i o n  
i s  o b t a i n e d  h y  th© w i f e ,  a n y  p r o p e r t y  t o ,  w h i c h . s h e  i s  e n ­
t i t l e d  f o r  a n  e s t a t e  i n  r e m a i n d e r '  o r  r e v e r s i o n  a t  t h e  d a t e  o f  
t h e  d e c r e e  s h a l l  h e  d e e m e d  t o  h e  p r o p e r t y  t o  w h i c h  t h i s  
s e c t i o n ,  a p p l i e s .
22 . Alimony and pe r io d i o a l  payments, .foi case of r e s t i t u t io n  . 
of co n au g af^ r l ,d r ts . -  vD On any peti■pTon for” r e s tT tu t  ion
o f  c o n j u g a l  r i g h t s ,  t h e  c o u r t  may m a k e  s u c h  i n t e r i m  o r d e r  f o r  
t h e  p a y m e n t  o f  a l i m o n y  t o  t h e  w i f e  a s  t h e  c o u r t  t h i n k s  j u s t ,
(2 )  W h e r e  a n y  d e g r e e  f o r  r e s t i t u t i o n . o f  c o n j u g a l  r i g h t s  
i s  m ade  on  t h e  a p p l i c a t i o n  o f  t h e  w i f e ,  t h e  c o u r t  may m ak e  
s u c h  o r d e r  f o r  t h e  p a y m e n t  o f  a l i m o n y  t o  t h e  w i f e  a s  t h e  c o u r t  
t h i h k s  j u s t .
( 3) W h e r e  a n y  d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  
i s  made  o n  t h e  a p p l i c a t i o n  o f  t h e  w i f e ,  t h e  c o u r t ,  a t  t h e  t i m e  
o f  t h e  m a k i n g  o f  t h e  d e c r e e ;  or** a t  a n y  t i m e  a f t e r w a r d s  m a y ,  i n  
t h e  e v e n t  o f  t h e  d e c r e e  n o t  b e i n g  c o m p l i e d  w i t h  w i t h i n  a n y  
t i m e  l i m i t e d  i n  t h a t  b e h a l f  b y ;  t h e  c o u r t ,  o r d e r  t h e  r e s p o n d e n t  
t o  m a k e . t o  t h e  p e t i t i o n e r  s u c h  p e r i o d i c a l  p a y m e n t s  a s  t h e  
c o u r t 1 t h i n k s  j u s t ,  a n d  t h e  o r d e r ' m a y  b e  e n f o r c e d  i n  t h e  sem e
m a n n e r  a s  a n  o r d e r  f o r  a l i m o n y .
( 4 ) W h e r e  t h e  c o u r t  m a k e s  a n  o r d e r  u n d e r  t h e  l a s t  f o r e ­
g o i n g  s u b - s e c t i o n ,  t h e  c o u r t  m a y ,  i f  i t  t h i n k s  f i t » o r d e r  t h a t
t h e  h u s b a n d  s h a l l ,  t o  t h e  s a t i s f a c t i o n  o f  t h e  c o u r t ,  s e c u r e
t o  t h e  w i f e  t h e  p e r i o d i c a l - p a y m e n t s , a n d  f o r  t h a t  p u r p o s e  m ay  
d i r e c t  t h a t  i t  s h a l l -  b e  r e f e r r e d  t o  o n e  o f  t h e  c o n v e y a n c i n g  
c o u n s e l  p f  t h e  c o u r t  t o  s e t t l e  a n d  a p p r o v e  a  p r o p e r  d e e d  o r  
i n s t r u m e n t  t o  b e  e x e c u t e d  b y  a l l  t h e  n e c e s s a r y  p a r t i e s ,
2 3 .  A d d i t i o n a l  p o w e r  o f  c o u r t  t o  m a k e  or d e r s  f o r  m a i n t e n a n c e . *
( 1 )  W h ere  a  h u s b a n d  h a s  b e e n  g u i l t y  , o f  w i l f u l  n e g l e c t  t o  
p r o v i d e  r e a s o n a b l e  m a i n t e n a n c e  for* h i s  w i f e  o r  t h e  i n f a n t  
c h i l d r e n  o f  t h e  m a r r i a g e . *  t h e  c o u r t ,  i f  i t  w o u l d  h a v e  j u r i s ­
d i c t i o n -  t o  e n t e r t a i n  p r o c e e d i n g s  b y  t h e  w i f e  f o r  j u d i c i a l  
s e p a r a t i o n ,  m a y o n . ,  t h e .  a p p l i c a t i o n  o f  t h e  w i f e ,  o r d e r  t h e  
h u s b a n d  t o  m a k e . h o  h e r  s u c h  p e r i o d i c a l  p a y m e n t s  a s  m ay  b e  j u s t s  
a n d  t h e  o r d e r  m ay  b e  e n f o r c e d  i n  t h e  sam e  m a n n e r  a s  a n  o r d e r  
f o r  a l i m o n y  i n  p r o c e e d i n g s  f o r  j u d i c i a l  s e p a r a t i o n .
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(2 )  W h e re  t h e  c o u r t  m a k e s  a n  o r d e r  u n d e r  t h i s  s e c t i o n  
f o r  p e r i o d i c a l  p a y m e n t s  i t  m a y ,  i f  i t  t h i n k s  f i t ,  o r d e r  t h a t  
t h e  h u s b a n d  s h a l l ,  t o  t h e  s a t i s f a c t i o n  o f  t h e  c o u r t ,  s e c u r e  
t o  t h e  w i f e  t h e  p e r i o d i c a l  p a y m e n t s ,  a n d  f o r  t h a t  x>urpose  
may d i r e c t  t h a t , a  p r o p e r  d e e d  o r  i n s t r u m e n t  t o  b e  e x e c u t e d  
b y  a l l  n e c e s s a r y  p a r t i e s  s h a l l  b e  s e t t l e d  a n d  a p p r o v e d  b y  o n e  
o f  t h e  c o n v e y a n c i n g  c o u n s e l  o f  t h e  c o u r t .
2 4 .  P o w er  o f  c o u r t  t o  o r d e r  s .e11 1 e m e n t  . o f • w i  f  e * s  p r o p e r t y . -
( l )  I f  i t  a p p e a r s . ' t o ' t h e  c o u r t  i n  a n y  b a s e  i n  ^ i i c l T  t S e  c o u r t  
p r o n o u n c e s  a  d e c r e e  f o r  d i v o r c e  o r  f o r  j u d i c i a l  s e p a r a t i o n  b y  
r e a s o n  o f  t h e  a d u l t e r y ,  d e s e r t i o n  o r  c r u e l t y  o f  t h e  w i f e  t h a t  
t h e  w i f e  i s  e n t i t l e d  t o  a n y  p r o p e r t y  e i t h e r  i n  p o s s e s s i o n '  o r  
r e v e r s i o n ,  t h e  c o u r t  m a y ,  i f  i t  t h i n k s  f i t ,  o r d e r  s u c h  
s e t t l e m e n t  a s  i t  t h i n k s  r e a s o n a b l e  t o  b e  m ad e  o f  t h e  p r o p e r t y ,  
o r  a n y  p a r t  t h e r e o f , ,  f o r  t h e . b e n e f i t  o f  t h e .  i n n o c e n t  p a r t y , 
a n d  o f  t h e  c h i l d r e n  o f  t h e  m a r r i a g e  o r  e i t h e r  o r  a n y  o f  t h e m .
(a) W h e r e  a  d e c r e e  f o r  r e s t i t u t i o n ,  o f  c o n j u g a l  r i g h t s  i s  
m ade  o n .  t h e  a p p l i c a t i o n  o f  t h e  h u s b a n d ,  a n d  i t  a p p e a r s  t o  t h e  
c o u r t  t h a t  t h e  w i f e  i s  e n t i t l e d  t o  a n y  p r o p e r t y ,  e i t h e r  i n  
p o s s e s s i o x i  o r  r e v e r s i o n ,  o r  i s  i n  r e c e i p t  o f  a n y  p r o f i t s  o f  
t r a d e  o r  e a r n i n g s ,  t h e  c o u r t  m a y ,  i f  i t  t h i n k s  f i t ,  o r d e r  a  
s e t t l e m e n t  t o  b e  m ade  t o  t h e  s a t i s f a c t i o n  o f  t h e  c o u r t  o f  t h e  
p r o p e r t y . o r  a n y  p a r t  t h e r e o f  f o r  t h e  b e n e f i t  o f  t h e  p e t i t i o n e r  
a n d  o f ’t h e  ' c h i l d r e n  o f  t h e  m a r r i a g e  o r  e i t h e r  o r  a n y  o f  t h e m ,  
o r  may o r d e r  s u c h  p a r t  o f  t h e  p r o f i t s  o f  t r a d e  o r  e a r n i n g s  a s  
t h e  c o u r t  t h i n k s  r e a s o n a b l e  t o  b e , p e r i o d i c a l l y  p a i d  b y  t h e '  
r e s p o n d e n t  t o  t h e  p e t i t i o n e r  f o r  h i s  own b e n e f i t o r  t o .  t h e  
p e t i t i o n e r  o r  a n y  o t h e r  p e r s o n ,  f o r  t h e  b e n e f i t  o f  t h e  c h i l d r e n  
o f  t h e  m a r r i a g e  o r  e i t h e r . ,  o r  a n y  o f  t h e m .
25 .  P o w e r  o f  c o u r t  t o  m a k e ,  o r d e r s  a s  t o  a p p l i c a t i o n  o f
s e t t l e d property. -  The court may a fter  pronouncing a
d e c re T T o F T iv o fc e 1or. fo r  n u l l i t y  of. marriage enquire in to  
the ex is te n c e  of a n t e - n u p t i a l  or p o s t - n u p t i a l  s e t t lem e n ts  
made on the  p a r t i e s  whose marriage i s  the su b je c t  of the 
decree, and may make, such orders  w ith  r e fe re n c e  to  the 
a p p l ic a t io n  of the whole or. any ..part of the p ro p e r ty  s e t t l e d  
e i th e r  fo r  the b e n e f i t  of the ch i ld ren  of the  marriage or of 
the p a r t i e s  to the m arriage,  as the  court th in k s  f i t ,  and the 
court may exerc ise  the  powers coxaferred by t h i s  sec t io n  n o t ­
w i th s ta n d in g - th a t  th e re  a re .no  c h i ld re n  of. th e  m arriage,
2 6 .  C u s t o d y  a n d  m a i n t e n a n c e  o f  c h i l d r e n *  -  ( l )  I n  a n y  p r o c e e d -
r r "->rir r >i n< in n  n r r r T^ n ^ — i r i ' ~ l ~if—T r n T  l r  1~"T ‘ f  V T -  T 1  "  A*  ’ ^  — *
i n g s ; f o r  d i v o r c e  o r  ,n u - l l i ' t y  o f  m a r r i a g e  o r  j u d i c i a l  s e p a r a t i o n ,  
t h e  c o u r t  m ay  f r o m  t i m e  t o ,  t i m e  , e i t h e r  b e f o r e  o r  b y  o r  a f t e r  
t h e  f i n a l  d e c r e e , -  m ak e  s u c h  p r o v i s i o n  a s  a p p e a r s  j u s t  w i t h  
r e s p e c t  t o  t h e  c u s t o d y ,  m a i n t e n a n c e  a n d  e d u c a t i o n  o f  t h e  
c h i l d r e n  o f  t h e  m a r r i a g e  o f  w h o s e  p a r e n t s  i s  t h e  s u b j e c t  o f  
t h e  p r o c e e d i n g s ,  o r ,  i f  i t  t h i n k s  f i t ,  d i r e c t  pro£>er
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p r o c e e d i n g s  t o  b e  t a k e n  f o r  p l a c i n g  t h e  c h i l d r e n  u n d e r  t h e  
p r o t e c t i o n  o f  t h e  c o u r t *
(a) On ah  a p p l i c a t i o n  made i n  t h a t  b e h a l f *  t h e  c o u r t  may* 
i n  any  p r o c e e d i n g s  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s *  a t  an y  
t im e  b e f o r e  f i n a l  d e c r e e *  or*  i f  t h e  r e s p o n d e n t  f a i l s  t o  com ply  
t h e r e w i t h *  a f t e r  f i n a l  d e c r e e  make f ro m  t i m e  t o  t im e  a l l  s u c h  
o r d e r s  an d  p r o v i s i o n s  w i t h  r e s p e c t  t o  t h e  c u s t o d y *  ccm roaintena** 
nc© and e d u c a t i o n . ,  o f  " th e  c h i l d r e n  o f  t h e  p e t i t i o n e r  an d  
r e s p o n d e n t  a s  m ig h t  h a v e  b een  made b y  i n t e r i m  o r d e r s  i f  
p r o c e e d i n g s  f o r  j u d i c i a l  s e p a r a t i o n  h a d  b e e n  p e n d i n g  b e t w e e n  
t h e  same p a r t i e s .
( 3 ) On a n y  d e c r e e  o f  d i v o r c e  o r . n u l l i t y  o f  m a r r i a g e *  t h e  
c o u r t  s h a l l  h a v e  pow er  t o  o r d e r  t h e  h u sb a n d *  a n d  on a  d e c r e e  
o f  d i v o r c e  made on t h e  g ro u n d  o f  t h e  h u s b a n d  ’ s i n s a n i t y » s h a l l  
a l s o  h a v e  power  t o  o r d e r  t h e  w i f e *  t o  s e c u r e  fox* t h e  b e n e f i t  
o f  t h e  c h i l d r e n  s u c h  g r o s s  sumbf money or  a n n u a l  sum -of  money 
a s  t h e  c o u r t  may deem r e a s o n a b l e ,  and-, t h e  c o u r t  may f o r  t h a t  
p u r p o s e  o r d e r  t h a t  i t  s h a l l  b e  r e f e r r e d  t o  one o f  t h e  . 
c o n v e y a n c i n g  c o u n s e l  o f  t h e  c o u r t  t o  s e t t l e  and  a p p ro v e  a  
p r o p e r  d e e d  o r  i n s t r u m e n t  t o  b e  e x e c u t e d  b y  a l l  n e c e s s a r y  
p a r t i e s :
P r o v i d e d  t h a t  t h e  t e r m  f o r  w h ic h  an y  sum o f  money, s e c u r e d  
f o r  t h e  b e n e f i t  o f  a  c h i l d  s h a l l  n o t  e x t e n d  b e y o n d  t h e  d a t e  
when t h e  c h i l d  w i l l  a t t a i n  t w e n t y ~ o n e  y e a r s  o f  a g e ,
27* Paym ent  o f  a l i m o n y  a n d  m a i n t e n a n c e  t o t r u s t e e s  a n d - p e r s o n s  
h a v i n g  ch a r g e o f  r e s p o n d e n t .  -  (1J I n  a n y  c a s e  w h e re  t h e  
c o u r t  m a k es  a n  o r d e r  f o r  a l im o n y *  t h e  c o u r t  may d i r e c t  t h e  
a l im o n y  t o  b e  p a i d  e i t h e r  t o  t h e  w i f e  o r  t h e  h u s b a n d *  a s  t h e  
c a s e  may be* or  t o  a  t r u s t e e  a p p r o v e d  b y  t h e  c o u r t  on h e r*  o r  
h i s  b e h a l f *  a n d  may impose s u c h  t e r m s  or r e s t r i c t i o n s  a s  t h e  
c o u r t  t h i n k s  e x p e d i e n t *  and may f ro m  t im e  t o  t i m e  a p p o i n t  a  
new t r u s t e e  i f  f o r  a n y  r e a s o n  i t  a p p e a r s  t o  t h e  c o u r t  e x p e d i e n t  
so  t o  d o .
(2)  I n  a n y  c a s e  'where ™
(%) a  p e t i t i o n  f o r  d i v o r c e  o r  j u d i c i a l  s e p a r a t i o n -  i s  
p r e s e n t e d  b y  a  w i f e  on t h e  g r o u n d  o f  h e r  h u s b a n d ’s i n s a n i t y ;  
or  ■
(b)  a  p e t i t i o n  f o r  d i v o r c e *  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  
i s  p r e s e n t e d  b y  a  h u s b a n d  on t h e  g round  o f  h i s  w i f e ’s  i n s a n i t y  
or  m e n t a l  d e f i c i e n c y *
and t h e  c o u r t  o r d e r s  p a y m en ts  o f  a l im o n y  or  m a i n t e n a n c e  u n d e r  
S e c . 19 o r  S e c , 20 o f  t h i s  A c t  i n  f a v o u r  o f  t h e  r e s p o n d e n t  * t h e
c o u r t  may o r d e r  t h e  p a y m e n ts  t o  h e  made t o  s u c h  p e r s o n s  
h a v i n g  c h a r g e  o f  t h e  r e s p o n d e n t  a s  t h e  c o u r t  may d i r e c t ,
2 8 , V a r i a t i o n  and  d i  3 c h a r  ge o f ,  o r d e r s  f o r  a l i m o n y  and 
m a i n t e n a n c e .  «* (1)  Where t h e  c o u r t  h a s  made an o r d e r
»n  ■ 1 .iMm w w .jf iu g n m n  ’  j  .
u n d e r  S e c . 1 9 ,  S e c . 2 0 ,  . S e e , 2 2 ,  S e c , 23 or  S u b - S e c .  (2) o f  
S e c .2 4  o f , t h i s  A c t ,  t h e  c o u r t  s h a l l  h a v e  pow er  t o  d i s c h a r g e  ‘ 
or  v a r y  t h e  o r d e r  o r  t o  s u s p e n d  a n y  p r o v i s i o n  th e r . e o f  
t e m p o r a r i l y  a n d  t o  r e v i v e  t h e  o p e r a t i o n  o f  a n y  p r o v i s i o n s  
so  s u s p e n d e d :
.. P r o v i d e d  t h a t  i n  r e l a t i o n  t o  an  o r d e r  m a d e . b e f o r e  t h e  
l 6 t h  d a y  of  December » 1949 $ b e i n g  a n  o r d e r  w h i c h ,  b y  v i r t u e  
o f  S u b - S e c  . ( 2 ) o f  S e c . 3 4  o f ' t h i s  A c t , . i s  d e e m e d , t o  h a v e  b e e n  
made u n d e r  S u b - S e c .  ( 2 ) o f  S e c , 1 9  o f  t h i s  A c t ,  t h e  p o w e rs  . 
c o n f e r r e d  b y  t h i s  s e c t i o n  s h a l l  n o t  b e  e x e r c i s e d  u n l e s s  ,t h e  
c o u r t . i s  s a t i s f i e d  t h a t  t h e  c a s e  i s  one o f  e x c e p t i o n a l  
h a r d s h i p 'Y / h i c h  c a n n o t  b e  met b y  t h e  d i s c h a r g e ,  v a r i a t i o n  or 
s u s p e n s i o n  of a n y  o r d e r  made,, o r . d e e m e d ' a s  a f o r e s a i d  t o  h a v e  
b e e n  m a d e ,  u n d e r  S u b - S e c .  {3 ) o f  t h e  s a i d  S e c . 1 9 *
(2)  The p o w ers  e x e r c i s a b l e  b y  t h e  c o u r t  u n d e r  t h i s  
s e c t i o n :  i n  r e l a t i o n  t o  a n y .  o r d e r  s h a l l  b e  e x e r c i s a b l e  a l s o  i n  
r e l a t i o n  t o  a n y  d e e d  or o t h e r  i n s t r u m e n t  e x e c u t e d  in  p u r s u a n c e  
o f  t h e  o r d e r ,
(3 ) In.: e x e r c i s i n g  t h e  p o w e r s - c o n f e r r e d  b y  t h i s  s e c t i o n ,  
t h e  c o u r t  s h a l l  h a v e  r e g a r d  t o  a l l  t h e  c i r c u m s t a n c e s  o f  t h e  
c a s e ,  i n c l u d i n g  a n y  i n c r e a s e  or  d e c r e a s e  i n  t h e  means o f  
e i t h e r  o f  t h e  p a r t i e s  t o  t h e  m a r r i a g e .
2 9 , Commencement ’ o f  p r o c e e d i n g ' s  f o r  m a i n t e n a n c e ,  s e t t l em en t
n u l l  -   _ . . _ -er
S e c s . 19 » 2 4 ,  25 o r  S u b r 6 e c . ( 3 )  o f  S e c . 26 o f  t h i s  :Act m y ,  
s u b j e c t  t o  and i n  a c c o r d a n c e  w i t h  r u l e s  o f  ■ c o u r t ,  be* commenced 
a t  a n y  t i m e  a f t e r  t h e  p r e s e n t a t i o n  o f  t h e  p e t i t i o n :
P r o v i d e d  t h a t  n o  o r d e r  undex* an y  o f  t h e  s a i d  s e c t i o n s  or 
u n d e r  t h e  s a i d  s u b - s e c t i o n  ( o t h e r  t h a n  an i n t e r i m  o r d e r  f o r
t h e  p ay m en t  o f  a l i m o n y  u n d e r  S e c , 1 9 ) s h a l l  b e  made u n l e s s  an d  
u n t i l  a  d e c r e e  n i s i - h a s  b een  p r o n o u n c e d . a n d  n o  su c h  o r d e r  , 
s a v e  i n  so  f a r  a s  i t  r e l a t e s  t o  t h e  p r e p a r a t i o n e x e c u t i o n .  
o r  a p p r o v a l  o f  a  d e e d  o r  i n s t r u m e n t ,  and  n o  s e t t l e m e n t  made 
i n  p u r s u a n c e  o f  a n y  s u c h  o r d e r  , s h a l l  ta3se e f f e c t  u n l e s s  an d  
u n t i l  t h e  d e c r e e  i s  made a b s o l u t e . .
a  p e t i t i o n ,  r o r  d i v o r c e  o r
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Mi 0  o e11ane o u s .
3 0 .  Damages f o r  a d u l t e r e r .  ( l )  A h u s b a n d  m ay ,  on a  p e t i t i o n  
f o r  d iv o r c e "  or  f o r  j u d i c i a l  s e p a r a t i o n  o r  f o r  dam ages  o n l y ,  
c l a i m  dam ages ,  f r o m  an y  p e r s o n  on t h e  g r o u n d  o f  a d u l t e r y  w i t h  
t h e  w i f e  o f  t h e  p e t i t i o n e r .
(2) A c l a i m  f o r  dam ages  on t h e  g ro u n d  of  a d u l t e r y  s h a l l ,  
s u b j e c t  t o  t h e  p r o v i s i o n s  o f  a n y  e n a c t m e n t  r e l a t i n g  t o - t r i a l  
b y  j u r y  i n  t h e  c o u r t  b e  t r i e d  on t h e  same p r i n c i p l e s  a n d  i n  
t h e  same m anner  a s  a c t i o n s  f o r  c r i m i n a l  c o n v e r s a t i o n  w e re  t r i e d  
i m m e d i a t e l y  b e f o r e  t h e  commencement o f  t h e  M a t r i m o n i a l  C auses  
A c t ,  .1857* 9^ d  t h e  p r o v i s i o n s  o f  t h i s  A c t  w i t h  r e f e r e n c e  t o  
t h e  h e a r i n g  and  d e c i s i o n s  o f  p e t i t i o n s  s h a l l  so f a r  a s  may b e  
n e c e s s a r y  ax^ply t o  t h e  h e a r  h a g  and  d e c i s i o n  o f  p e t i t i o n s  on 
w h i c h  dam ages  a r e ;  c l a i m e d .
(3 ) The c o u r t  may d i r e c t  i n  w hat  m an n e r  t h e  dam ages  
r e c o v e r e d  o n , a n y . s u c h  p e t i t i o n  a r e  to  b e  p a i d  o r . a p p l i e d ,  and 
.may d i r e c t  t h e  w h o le  o r  a n y  p a r t  of  t h e  dam ages  t o  be  s e t t l e d  
f o r  t h e  b e n e f i t  o f  t h e  c h i l d r e n ,  i f  a n y ,  o f  t h e  m a r r i a g e ,  or 
a s  a  p r o v i s i o n  f o r  t h e  m a i n t e n a n c e  o f  t h e  w i f e . '
3 1 . Power t o  a l  1 ow i n t e r v  e n t  i  on cn t e r m s  . >aj I n  e v e r y  c a s e  in  
w h i c h  any""person  i s  c h a rg e d  w i t h  a d u l t e r y  w i t h  a n y  p a r t y  t o  a  
s u i t  o r  i n  w h ic h  t h e  c o u r t  may c o n s i d e r ,  h i  t h e  i n t e r e s t  o f  
a n y  p e r s o n  n o t  a l r e a d y  a  p a r t y  t o  t h e  s u i t ,  t h a t  t h a t  p e r s o n  
s h o u l d  b e  made a  p a r t y  t o  t h e  s u i t ,  t h e  c o u r t  may ,  i f  i t  t h i n k s  
f i t ,  a l l o w  t h a t  p e r s o n  t o  I n t e r v e n e  u p o n  s u c h  t e r m s ,  i f  a n y ,  a s  
t h e  c o u r t  t h i n k s  j u s t .
3 s • E v i d e n c e . «■ ( l )  n o t w i t h s t a n d i n g  a n y  r u l e  o f  l a w ,  t h e  
evidence"* o f  a  h u s b a n d  or  w i f e  s h a l l  b e  a d m i s s i b l e  i n  a n y  pro** 
c e e d i n g s  t o  p r o v e  t h a t  m a r i t a l . i n t e r  c o u r s e  d i d  or d i d  n o t  t a k e  
p l a c e  b e tw e e n  them, d u r i n g  a n y  p e r i o d .
( 2 ) N o t w i t h s t a n d i n g  a n y t h i n g  in  t h i s  s e c t i o n  or a n y  r u l e  
o f  l a w ,  a  h u s b a n d  or w i f e  s h a l l  n o t  b e  c o m p e l l a b l e  i n  a n y  
p r o c e e d i n g s  t o  g i v e  e v i d e n c e  o f  t h e  m a t t e r s  a f o r e s a i d .
( 3 ) The p a r t i e s  t o  an y  p r o c e e d i n g s  I n s t i t u t e d  ha c o n s e q u e n c e  
o f  a d u l t e r y  and  t h e  h u s b a n d s  a n d  w iv e s  o f  t h e  p a r t i e s  s h a l l  be  
c o m p e to a t  t o  g i v e  e v i d e n c e ,  i n .  t h e  p r o c e e d i n g s ,  b u t  n o  w i t n e s s  
i n  a n y  su c h  p r o c e e d i n g s , - w h e t h e r  a  p a r t y  t h e r e t o  or  n o t ,  s h a l l  
b e  l i a b l e ,  t o  b e  a s k e d  or  b e  b o u n d  to  a n s w e r  a n y  q u e s t i o n  t e n d i n g  
t o  show t h a t  h e  o r  sh e  h a s  b e e n  g u i l t y  o f  a d u l t e r y  u n l e s s  he  o r  
she  h a s  a l r e a d y  g i v e n  e v i d e n c e  i n  t h e  same p r o c e e d i n g s  i n  d i s 9- 
p r o o f  o f  t h e  a l l e g e d  a d u l t e r y .
813.
. (4 )  In a n y  p r o c e e d i n g s  f o r  n u l l i t y  o f  m a r r i a g e ,  e v i d e n c e  
on t h e  q u e s t i o n  o f  s e x u a l  c a p a c i t y  s h a l l  h e  h e a r d  i n  c am era  
u n l e s s  i n  a n y  c a s e  t h e  j u d g e  i s  s a t i s f i e d  t h a t  i n  t h e  i n t e r e s t  
o f  j u s t i c e  a n y  s u c h  . e v i d e n c e  o u g h t  t o  h e  h e a r d  i n  op en  c o u r t*
I n t e r p r e t a t i o n ,  Re p e a l  a n d  S h o r t  
T i t l e  *
33* I i i t e r p r e t a t i o n * -  I n  t h i s  A ct  t h e  e x p r e s s i o n  11 t h e  c o u r t "  
m ean s  t h e  H ig h  C o u r t*  e x c e p t  t h a t  i n  S e c , 17* w h ere  t h e  con­
t e x t  so r e q u i r e s *  i t  means o r  i n c l u d e s  a  c o u n t y  c o u r t *  and 
t h e  e x p r e s s i o n  " p r e s c r i b e d "  meazcus p r e s c r i b e d  b y  r u l e s  o f  c o u r t ,
3 4 ,  R e p e a l  a n d  s a v i n g s ,  -  ( l )  The e n a c t m e n t s  s e t  o u t  i n  t h e
W1W I q.HM" .Ml 11— JPlll* pMPJiag * 1 * 1  *
S c h e d u l e  t o  t h i s  A c t  a r e  h e r e b y  r e p e a l e d ,  t o  t h e  e x t e n t  
s p e c i f i e d  i n  t h e  t h i r d  column o f  t h a t  S c h e d u l e ,
(2 )  W i th o u t  p r e j u d i c e  t o  t h e  p r o v i s i o n s ,  o f  S e c *38 o f  
t h e  I n t e r p r e t a t i o n  Act* 1889 **
(a )  n o t h i n g  i n  t h i s  r e p e a l  s h a l l  a f f e c t  an y  o r d e r  
made* d i r e c t i o n  g i v e n  or  t h i n g  done* u n d e r  any’ 
e n a c t m e n t  r e p e a l e d  b y  t h i s  A ct  or  t h e  S u p re m e  
C o u r t  o f  J u d i c a t u r e  ( C o n s o l i d a t i o n )  Act*  1925* 
or  deem ed  t o  h a v e ' b e e n  made* g i v e n  or done  
r e s p e c t i v e l y  u n d e r  a n y  s u c h  e n a c t m e n t ,  a n d  e v e r y  
s u c h ,  o r d e r *  d i r e c t i o n  or t h i n g  s h a l l  i f  i n  f o r c e  
a t  t h e  commencement o f ■t h i s  A c t  c o n t i n u e  i n  f o r c e *  
and* so  f a r  a s  i t  c o u l d  h a v e  b e e n  made* g i v e n  o r  
d o n e  u n d e r  t h i s  A c t*  s h a l l  b e  deemed to  h a v e  b e e n  
made* g i v e n  or  d o n e  u n d e r  t h e  c o r r e  span d i n g  
p r o v i s i o n  of  t h i s  Act*
(b)  a n y  o t h e r  o r d e r  i n  f o r c e  a t  t h e  commencement o f  
t h i s  A c t  w h ic h  c o u l d  h a v e  b e e n  made u n d e r  a n y  
p r o v i s i o n s  o f  t h i s  A c t  s h a l l  b e  deemed t o  h a v e  
b e e n  so  m.ade$
(c )  a n y  d o cu m en t  r e f e r r i n g  t o  a n y  A c t  or  m a o t e e s n t  
r e p e a l e d  b y  t h i s  A c t  or  t h e  s a i d  A c t , o f  1925 
s h a l l  b e  c o n s t r u e d  a s  r e f e r r i n g  t o  t h i s  A ct  or  
t o  t h e  c o r r e s p o n d i n g  e n a c tm e n t  i n  t h i s  Act*
(d )  f o r  t h e  p u r p o s e s  o f  t h e , I n d i a  ( C o n s e q u e n t i a l  
P r o v i s i o n )  A c t*  1949 » t h i s , a c t  s h a l l  b e  deemed 
to  h a v e  b e e n  i n  f o r c e  on t h e  2 6 t h  d a y  o f  
J a n u a r y , '  IgbO ,
i3& • S h o r t  t i t l e  commencement a n d  e x t e n t *  « ( l )  T h i s  A ct  
may h e  c i t e d  a s  t h e  M a t r i m o n i a l  C a u s e s  A c t ,  1 9 5 0 .
(2 ) T h i s  A c t  s h a l l  come i n t o  o p e r a t i o n  on t h e  1 s t  
d a y  o f  J a n u a r y ,  1 9 51 .
(3 ) T h i s  A c t  s h a l l  n o t  e x t e n d  t o  S c o t l a n d  o r  N o r t h e r n  
I r  e l a n d .
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9 t h  O c t o b e r  11Q54•
An A c t  t o  p r o v i d e  a  s p e c i a l  fo rm  of  m a r r i a g e  i n  c e r t a i n  
c a s e s , f o r  t h e  r e g i s t r a t i o n  o f  su c h  and  c e r t a i n  o t h e r  
m a r r i a g e s  and  f o r  d i v o r c e .
Be i t  e n a c t e d  b y  P a r l i a m e n t  i n  t h e  F i f t h  Y ear  o f  t h e  
r e p u b l i c  o f  I n d i a  a s  f o l l o w s
CHAPTER I
PRELIMINARY.
1* S h o r t  t i t l e *  e x t e n t  and  commencement.  -  ( l )  T h i s  A c t  may
,  j m —r 7 3 » - i t r - * T v ~  11» n. r rt  ■ » r  - mi  p w uii .wai '  ^
b e  c a l l e d  t h e  S p e c i a l  M a r r i a g e  Act* l g 5 4 *
(2) I t  E x t e n d s  t o  t h e  w h o le  o f  I n d i a  e x c e p t  t h e  S t a t e  o f  
Jammu and  K a s h m i r ,  and a p p l i e s  a l s o  t o  c i t i z e n s  of  I n d i a  
d o m i c i l e d  i n  t h e  t e r r i t o r i e s  t o  w h ic h  t h i s  A c t  e x t e n d s  who 
a r e  o u t s i d e  t h e  s a i d  t e r r i t o r i e s ,
(3 ) I t  s h a l l  come i n t o  f o r c e  o n . s u c h  d a t e  a s  t h e  C e n t r a l  
G overnm en t  may, b y  n o t i f i c a t i o n  i n  t h e  O f f  M a i  G a z e t t e ,  
' a p p o i n t  •
Njote:™ The A c t  was p u b l i s h e d  i n  t h e  G a z e t t e  o f  Ind ia ,  
e x t r a o r d i n a r y ^ . P a r t  I I  S e c t i o n  I  d a t e d  t h e  1 1 t h  O c t . ,  1954 
an d  r e c e i v e d  t h e  a s s e n t  o f  t h e  P r e s i d e n t  on t h e  gth. O c t . , 1 9 5 4 .
2 ,  D e f i n l t i o ng  . « I n  t h i s  A c t ,  u n l e s s  t h e  c o n t e x t  o t h e r w i s e
r e q u i r e s :  ™
(a )  " c o n s u l a r  o f f i c e r "  means a  c o n s u l - g e n e r a l ,  c o n s u l ,
v i c e - c o n s u l ,  p r o ^ c o n s u l  or  c o n s u l a r  a g e n t l
(b )  " d e g r e e s  o f  p r o h i b i t e d  r e l a t i o n s h i p "  « a  man and
a n y  o f  t h e  p e r s o n s  m e n t io n e d  i n  P a r t  I  o f  t h e  F i r s t  
S c h e d u l e  and  a  woman and a n y  o f  t h e  p e r s o n s
m e n t i o n e d  in  P a r t  I I  o f  t h e  s a i d  S c h e d u l e  a r e
w i t h i n  t h e  d e g r e e s  o f  p r o h i b i t e d  r e l a t i o n s h i p s
E x p l a n a t i o n  I .  ^ R e l a t i o n s h i p  i n c l u d e s 4 ■**
— whij#*U u  mm l orn m i'T n
(a )  r e l a t i o n s h i p  b y  h a l f  o r  u t e r i n e  b l o o d  a s  w e l l  a s  b y
f u l l  b l o o d ;
(b)  i l i e  g i t i m a t e  b l o o d  r e l a t i o n s h i p  a s  w e l l  a s
j 0 *
J la )  . r e l a t i o n s h i p  b y  a d o p t i o n  a s  w e l l  a s  b y  b l o o d j  
a n d  a l l ' t e r m s  o f  r e l a t i o n s h i p  111 t h i s  A c t  s h a l l  b e  c o n s t r u e d
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a c c o r d i n g l y «
E x p l a n a 1ftion I I  ■* " F u l l  b l o o d ” and " h a l f  b l o o d ” wo two pel’ s o n s  
a r e  s a i d ^ t o  b e  r e l a t e d  t o  e a c h  o th e r  b y  f u l l  b l o o d  when t h e y  
a r e  d e s c e n d e d  f r o m  a  common a n c e s t o r  b y  t h e  sa,me w i f e  and b y  
h a l f  b l o o d  when  t h e y  a r e  d e s c e n d e d  from, a  common a n c e s t o r  
b u t  b y  d i f f e r e n t  w i v e s .
E x p l a n a t i o n  I I I  „ * . ”U t e r  in© b l o o d ” « two p e r s o n s  a r e  s a i d  
t o  b e  r e l a t e d  t o  e a c h  o t h e r  b y  u t e r i n e  b l o o d  when t h e y  a r e  
d e s c e n d e d  f ro m  a  common a n c e s t r e s s  b u t  b y  d i f f e r e n t  h u s b a n d s .
E x p l a n a t i o n  IV .  «* I n  e x p l a n a t i o n s  I I  a n d  I I I ,  '■ a n c e s t o r ” 
I n c l u d e s  t h e  f a t h e r  and  a n c e s t r e s s ” t h e  m o t h e r .
(c )  " D i p l o m a t i c ‘o f f i c e r 11 means a n  a m b a s s a d o r ,  en v o y ,
m i n i s t e r ,  c h a r g e  d ? a f  f  a i r e s , h i g h  c o m m i s s i o n e r » 
c o m m is s i o n e r  o r  o t h e r  r e p r e s e n t a t i v e  , o r  a 
c o u n s e l l o r  or s e c r e t a r y  of  an e m b a s s y ,  l e g a t i o n  
o r  h i g h  com m iss ion?
(d) " d i s t r i c t ” > i n  r e l a t i o n  t o  a  m a r r i a g e  o f f i c e r ,  means
t h e  a r e a  f o r  w h i c h  h e  i s  a p p o i n t e d  a s  s u c h  u n d e r  
s u b j e c t i o n  ( l )  o r  s u b j e c t i o n  (2} o f  s e c t i o n  3#
(e )  " d i s t r i c t  c o u r t ” m eans  t h e  p r i n c i p a l  c i v i l  c o u r t  o f
o r i g i n a l  J u r i s d i c t i o n ,  and w h e r e  t h e r e  i s  a  c i t y  
c i v i l  c o u r t  t h a t  c o u r t ?
( f )  " p r e s c r i b e d ” m eans  p r e s c r i b e d  b y  r u l e s  made u n d e r
t h i s .  A c t?
(g). " S t a t e  g o v e r n m e n t” * in  r e l a t i o n . t o  a  P a r t  C S t a t e
m eans  t h e ,  L ie u  t e n  a n t  G o v ern o r  o r  a s  t h e  c a s e  may­
b e ,  t h e  C h i e f  C o m m iss io n e r  o f  t h e  S t a t e .
M a r r i a g e  O f f i c e r s .  “  ( l )  F o r  t h e  p u r p o s e s  o f  t h i s  A c t ,  t h e  
S t a t e  G overnm en t  may, b y  n o t i f i c a t i o n  i n  t h e  O f f i c i a l  G a z e t t e ,  
a p p o i n t  one o r  m ore  M a r r i a g e  o f f i c e r s  f o r  t h e  w h o le  or  an y  
p a r t  o f  t h e  S t a t e .
(2)  F o r  t h e  p u r p o s e  o f  t h i s  A c t  i n  i t s  a p p l i c a t i o n  t o  
c i t i z e n s  of I n d i a  d o m i c i l e d  i n  t h e  t e r r i t o r i e s  t o  w h ic h  t h i s  
A c t  e x t e n d s  who a r e  o u t s i d e  t h e  s a i d  t e r r i t o r i e s ,  t h e  C e n t r a l  
G overnm en t  may, b y  n o t i f i c a t i o n  in  t h e  o f f i c i a , !  G a z e t t e  , *=
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(a )  i n  t h e  c a s e  o f  t h e  S t a t e  o f  Jammu and  K a s h m ir  ,
s p e c i f y  s u c h  o f f i c e r s  of  t h e  C e n t r a l  G overnm en t  
a s  i t  may t h i n k  f i t  t o  be  t h e  M a r r i a g e  O f f i c e r s  
f o r  t h e  S t a t e  or  a n y  p a r t  t h e r e o f ;  and
(b)  i n  t h e  ca.se o f  a n y  o t h e r  c o u n t r y ,  p l a c e  or a r e a ,
a p p o i n t  s u c h  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r s  a s  i t  
may t h i n k  f i t  t o  b e  t h e  M a r r i a g e  O f f i c e r s  f o r  t h e  
c o u n t r y ,  p l a c e  or  a r e a .
CHAPTER. I I  
SOLEMNIZATION OS' SPECIAL MARRIAGES .
4 .  C o n d i t i o n s  r e l a t i n g  t o  s o l e s m i z a t i o n  o f  s p e c i a l  m a r r i a g e s . "
p n w r »  T i f h i i a r i i i i i  ■  m . i .  i W i  i w h w * h i i i i > w — w  i i  i i m a i  i i  h i ~ i m i  m i -  i  r ~ r n  n i  m  i  n i  n i i n f i i u i i n .  g . p . i w » i  w* *1 . j * l „  I W - ^
N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  i n  an.y o t h e r  la w  f o r  t h e  
t i m e  b e i n g  i n  f o r c e  r e l a t i n g  t o  t h e  s o l e m n i s a t i o n  o f  m a r r i a g e  efe 
a . m a r r i a g e  b e t w e e n  an y  two p e r s o n s  may b e  s o l e m n i z e d  u n d e r  
t h i s  A c t ,  i f  a t  t h e  t im e  o f  t h e  m a r r i a g e  t h e  f o l l o w i n g  con­
d i t i o n s  a r e  f u l f i l l e d ,  namely:**
(a )  n e i t h e r  p a r t y  h a s  a  sp o u s e  l i v i n g ;
(b)  n e i t h e r  p a r t y  i s  an  i d i o t  or a  l u n a t i c ;
( c )  t h e  m a le  h a s  c o m p le t e d  t h e  a g e  of  twenty**one y e a r s
an d  t h e  f e m a le  t h e  a g e  of  e i g h t e e n  y e a r s ;
(d)  t h e  p a r t i e s  a r e  n o t  w i t h i n  t h e  d e g r e e  o f  p r o h i b i t e d
r  e 1 a  t  i  o n s h  i p ; an d
(e )  w h e re  t h e  m a r r i a g e  i s  s o l e m n i z e d  o u t s i d e  t h e
t e r r i t o r i e s  t o  w h i c h  t h i s  A c t  e x t e n d s ,  b o t h  p a r t i e s  
a r e  c i t i z e n s  o f  I n d i a  d o m i c i l e d  in  t h e  s a i d  
t e r r i t o r i e s .
5 . J N.ot i  gg o f  I n t e n d e d  m a r r i a g e  »- When a  m a r r i a g e  i s  i n t e n d e d  
t o / b e  s o l e m n i z e d  u n d e r  T i h i V A c t ,  t h e  p a r t i e s  t o  t h e  m a r r i a g e  
s h a l l  g iv e  n o t i c e  t h e r e o f  i n  w r i t i n g  in  t h e  fo rm  s p e c i f i e d  i n  
t h e  s e c o n d  S c h e d u l e  t o  t h e  M a r r i a g e  O f f i c e r  o f  t h e  d i s t r i c t  i n  
w h i c h  a t  l e a s t  one of t h e  p a r t i e s  t o  t h e  m a r r i a g e  h a s  r e s i d e d  
f o r  a  p e r i o d  o f  n o t  l e s s  t h a n  t h i r t y  d a y s  i m m e d i a t e l y  p r e c e d i n g  
t h e  d a t e  on w h i c h  s u c h  n o t i c e  i s  g iv e n *
6 .  Mar r  i a g e  N o t  i  o e Bo ole an d  pub 1 i  c a t  1 o n . ** ( l ) T h e  M a r r i a g e  
O f f i c e r  s h a l l '  k e e p " " a l l  n o t i c e s  g i v e n  u n d e r  s e c t i o n  5 w i t h  t h e  
r e c o r d s  o f  h i s , o f f i c e  and  s h a l l  a l s o  f o r t h w i t h  e n t e r  a  t r u e  
c o p y  e v e r y  s u c h  n o t i c e  i n  a  b o o k  p r e s c r i b e d  f o r  t h a t  p u r p o s e ,
t o  b e  c a l l e d  t h e  M a r r i a g e  N o t i c e  B o o k ,  a n d  s u c h  b o o k  s h a l l  b e
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open  f o r  i n s p e c t i o n  a t  a l l  r e a s o n a b l e  t i m e s ,  w i t h o u t  f e e ,  b y  
a n y  p e r s o n  d e s i r o u s  o f  i n s p e c t i n g  t h e  s a m e .
(2) The M a r r i a g e  O f f i c e r  s h a l l  c a u s e  e v e r y  s u c h  n o t i c e  t o  
b e  p u b l i s h e d  b y  a f f i x i n g  a  copy  t h e r e o f  t o  some c o n s p i c u o u s  
p l a c e  i n  h i s  o f f i c e *
(3 } I h e r e  e i t h e r  o f  t h e  p a r t i e s  t o  an  I n t e n d e d  m a r r i a g e  
i s  n o t  p e r m a n e n t l y  r e s i d i n g  w i t h i n  t h e  l o c a l  l i m i t s  o f  t h e  
d i s t r i c t  o f  t h e  M a r r i a g e  o f f i c e r  t o  whom t h e  n o t i c e  h s s  b e e n  
g i v e n  u n d e r  s e c t i o n  5 ,  t h e  M a r r i a g e  O f f i c e r  s h a l l  a l s o  ca u se  
a  copy  o f  s u c h  n o t i c e  t o . b e  t r a n s m i t t e d . t o  t h e  M a r r i a g e  O f f i c e r  
o f  t h e  d i s t r i c t  w i t h i n  w h o se  l i m i t s  siach p a r t y  i s  p e r m a n e n t l y  
r e s i d i n g ,  and  t h a t  M a r r i a g e  o f f i c e r  s h a l l  t h e r e u p o n  co u s e  a  
co p y  t h e r e o f  t o  b e  a f f i x e d  t o  some c o n s p i c u o u s  p l a c e  i n  h i s  
o f f i c e .
7* O b j e c t  t o  m a r r i a g e .  ( 1 ) Any. p e r  so n  m ay ,  b e f o r e  t h e  . 
e x p i r a t i o n  o f  t K l r t y  d a y s  from, t h e  d a t e  on w h ic h  a n y  s u c h  
n o t i c e  h a s  b e e n  p u b l i s h e d  u n d e r  s u b - s e c t i o n  (2) o f  s e c t i o n  6 ,  
o b j e c t  t o  t h e  m a r r i a g e  on t h e  g round  t h a t  i t  w ould  c o n t r a v e n e  
one or more o f  t h e  c o n d i t i o n s  s p e c i f i e d  i n  s e c t i o n  4 ,
. ( 2 ) A f t e r  t h e  e x p i r a t i o n  o f  t h i r t y  d a y s  f ro m  t h e  d a t e  o f  
w h i c h  n o t i c e  o f  a n  i n t e n d e d  m a r r i a g e  h a s  b e e n  p u b l i s h e d  u n d e r  
s u b - s e c t i o n  ( 2 ) o f  s e c t i o n  6 ,  t h e  m a r r i a g e  may b e  s o l e m n i z e d ,  
u n l e s s  i t  h a s  b e e n  p r e v i o u s l y  o b j e c t e d  t o  u n d e r  s u b j e c t i o n  (1
(3 ) The . n a t u r e  o f  t h e  ob j  e c t i c n  . s h a l l  b e  r e c o r d e d  i n  
w r i t i n g  b y  t h e  M a r r i a g e  O f f i c e r  in  t h e  M a r r i a g e  N o t i c e  B o o h ,  
b e  r e a d  o v e r  and. e x p l a i n e d  i f  n e c e s s a r y  t o  t h e  p e r s o n  m ak ing  
t h e  o b j e c t i o n  a n d  s h a l l  b e  s i g a e d  b y  hixp6r cm h i s  b e h a l f *
8 .  P r o c e d u r e  on r e c e i p t  o f  o b j e c t .  -  ( l )  . I f  a n  o b j e c t i o n  i s  
mad© u n d e r  s e c t i o n  7 'fc° a n  i n t e n d e d  m a r r i a g e ,  t h e  M a r r i a g e  
O f f i c e r  s h a l l  n o t  s o l e m n i z e  t h e  m a r r i a g e  u n t i l  h e  h a s  i n q u i r e d  
i n t o  t h e  m a t t e r  o f  t h e  o b j e c t i o n  and  i s  s a t i s f i e d  t h a t  i t  
o u g h t  n o t  t o  p r e v e n t  , t h e  s o l e m n i z a t i o n  o f  t h e  m a r r i a g e  or 
t h e  o b j e c t i o n  i s  w i t h d r a w n  b y  t h e  persomr m a k in g  i t j  b u t  t h e  
M a r r i a g e  O f f i c e r  s h a l l  n o t  t a k e  more t h a n  t h i r t y  d a y s  f ro m  t h e  
d a t e  o f  t h e  o b j e c t i o n  f o r  t h e  p u r p o s e  o f  i n q u i r i n g  i n t o  t h e  
m a t t e r  or  t h e  o b j e c t i o n  a n d  a r r i v i n g  a t  a  d e c i s i o n .
( 2 ) I f  t h e  M a r r i a g e  O f f i c e r  u p h o l d s  t h e  o b j e c t i o n  and 
r e f u s e s  t o  s o l e m n i z e  t h e  m a r r i a g e , . e i t h e r  p a r t y  t o  t h e  i n t e n d e d  
m a r r i a g e  m y ,  w i t h i n  a  p e r i o d  o f  t h i r t y  d a y s  f r o m  t h e  d a t e  o f  
s u c h  r e f u s a l ,  p r e f e r  and  a p p e a l  t o  t h e  d i s t r i c t  c o u r t  w i t h i n  
t h e  l o c a l  l i m i t s  o f  whose j u r i s d i c t i o n  t h e  M a r r i a g e  O f f i c e r  
h a s  h i s  o f f i c e ,  an d  t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  on s u c h  
a p p e a l  s h a l l  b e  f i n a l ,  and  t h e  M a r r i a g e  O f f i c e r  s h a l l  a c t  i n  
c o n f o r m i t y  w i t h  t h e  d e c i s i o n  o f  t h e  c o u r t .
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9 .  P o w e rs  o f  M a r r i a g e  O f f i c e r s  i n  r e s p e c t  o f  i n q u t o i e s .  “  P o r
P» H , I1»« || |HULU , im iiB'j..'|U.; B P t f r T t n  III M u iw ' ii, 'nil km • t gi1 rr  H J .PW Ml. iW ■* »T f f iy  ■ 111» MW nl i*l» ■»»!' I — I 7<
t h e  p u r p o s e  o f . a n y  . I n q u i r y  u n d e r  s e c t i o n  o,  t h e  M a r r i a g e  
O f f i c e r  s h a l l  h a v e  a l l  t h e  p o w e r s  v e s t e d  i n  a  c i v i l  c o u r t  
u n d e r  t h e  Code of  C i v i l  p r o c e d u r e ,  1908 (A c t  V o f  1908) » when 
t r y i n g  a  s u i t  in  r e s p e c t  o f  t h e  f o l l o w i n g  m a t t e r s ,  n a m e l y : *
(a )  summoning a n d  e n f o r c i n g  t h e  a t t e n d a n c e  o f  w i t n e s s e s
and  e x a m i n i n g  them  on o a th ?
(b) d i s c o v e r y  a n d  :insp a c t i o n ;
(c )  c o m p e l l i n g  t h e  p r o d u c t i o n  o f  d o c u m e n t s ;
(d )  r e c e p t i o n  o f  e v i d e n c e  on a f f i d a v i t s ;  and
(e )  i s s u i n g  c o m m is s io n s  f o r  t h e  e x a m i n a t i o n  of  w i t n e s s e s ;
and  a n y  p r o c e e d i n g  "b e fo re  t h e  M a r r i a g e  O f f i c e r  s h a l l  b e  deemed 
t o  b e  a  j u d i c i a l  p r o c e e d i n g  w i t h i n  t h e  m e a n i n g  of s e c t i o n  193 
o f  t h e  I n d i a n  P e n a l  Code (Act XLV o f  i 8 6 0 ) .
E x p l a n a t i o n  * F o r  t h e  p u r p o s e  o f  e n f o r c i n g  t h e  a t t e n d a n c e  
o f  a n y  p e r s o n  t o  g i v e  e v i d e n c e ,  t h e  l o c a l  l i m i t s  o f  t h e  jur is*® 
d i c t i o n  o f  t h e  M a r r i a g e  O f f i c e r  s h a l l  b e  t h e  l o c a l  l i m i t s  o f  
h i s  d i s t r i c t .
( 2 ) I f  i t  a p p e a r s  t o  t h e  M a r r i a g e  O f f i c e r  t h a t  t h e  ob* 
j e c t i o n  made t o  a n  i n t e n d e d  m a r r i a g e  i s  n o t  r e a s o n a b l e  a n d  h a s  
n o t  b e e n  made i n  good f a i t h  h e  may impose on t h e  p e r s o n  
o b j e c t i n g . c o s t s  b y  way o f  c o m p e n s a t io n  n o t  e x c e e d i n g  one 
t h o u s a n d  r u p e e s  a n d  a w a rd  t h e  w h o le  or a n y  p a r t  t h e r e o f  t o  t h e  
p a i ^ t i e s  o f  t h e  i n t e n d e d  m a r r i a g e ,  and  a n y  o r d e r  f o r  c o s t s  so  
made may b e  e x e c u t e d  i n  t h e  same manner a s  a  d e c r e e  p a s s e d  b y  
t h e  d i s t r i c t  c o u r t  w i t h i n , t h e  l o c a l  l i m i t s  o f  whose j u r i s d i c t i o n  
t h e  M a r r i a g e  O f f i c e r  h a s  h i s  o f f i c e .
1 0 .  P r o c e d u r e  on r e c e i p t  o f  o b j e c t i o n  b y  M a r r i a g e  O f f i c e r
a b r o a d . ■** Where a n  o b j e c t i o n  i s  made u n d e r  s e c t i o n  7
a  M a r r i a g e  O f f i c e r  o u t s i d e  t h e  t e r r i t o r i e s  t o  w h ic h  t h i s  A ct  
e x t e n d s  i n  r e s p e c t  o f  an  i n t e n d e d  m a r r i a g e  o u t s i d e  t h e  s a i d  
t e r r i t o r i e s ,  a n d  t h e  M a r r i a g e  O f f i c e r ,  a f t e r  m a k in g  s u c h  
e n q u i r y  i n t o ,  t h e  m a t t e r  a s  h e  t h i n k s  f i t ,  e n t e r t a i n s  a  d o u b t  
i n  r e s p e c t  t h e r e o f ,  h e  s h a l l  n o t  s o l e m n i z e  t h e  m a r r i a g e  b u t  
s h a l l  t r a n s m i t . t h e  r e c o r d  w i t h  s u c h  s t a t e m e n t  r e s p e c t i n g  t h e  
m a t t e r  a s  h e  t h i n k s - f i t  t o  t h e  C e n t r a l  G o v e rn m en t ,  a n d  t h e  
C e n t r a l  G o v e rn m e n t ,  a f t e r  m a k in g  su c h  i n q u i r y  i n t o  t h e  m a t t e r  
a n d  a f t e r  o b t a i n i n g  su ch  . a d v i c e  a s  i t  t h i n k s  f i t ,  s h a l l  g iv e
i t s  d e c i s i o n  t h e r e o n  i n  w r i t i n g  t o  t h e  M a r r i a g e  O f f i c e r  who
s h a l l  a c t  i n  c o n f o r m i t y  w i t h  t h e  d e c i s i o n  of t h e  C e n t r a l  
G o v e r n m e n t .
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1 1 .  D e c l a r a t i o n  b y  p a r t i e s  a n d  w i t n e s s e s . -  B e f o r e  t h e
i p juh \ vwk. ri-MMW'in * i>sa*HNm wwi.w m i»"n fr—^u j i i -jVphi■*u
m a r r i a g e  i s  s o l e m n i s e d  t h e  p a r t i e s  a n d  t h r e e  w i t n e s s e s  
s h a l l , i n  t h e  p r e s e n c e  o f  t h e  M a r r i a g e  O f f i c e r ,  s i g n  a  
d e c l a r a t i o n  i n  t h e  f o r m  s p e c i f i e d  i n  t h e  T h i r d  6 c h e d u l e  t o  
t h i s  A c t ,  a n d  t h e  d e c l a r a t i o n  s h a l l  h e  c o u n t e r s i g n e d  b y  
t h  e M ar  r  i a g e  O f f i c e r  *
1 2 .  P l a c e  and  f o rm  of  s o l e m n i s a t i o n .  ** ( l )  The m a r r i a g e  may 
b e  s o l e m n i z e d  a t  t h e  o f f i c e  o f  t h e  M a r r i a g e  O f f i c e r ,  or a t  
s u c h  o t h e r  p l a c e  w i t h i n  a  r e a s o n a b l e  d i s t a n c e  t h e r e f r o m  a s  
t h e  p a r t i e s  may d e s i r e ,  a n d  upon su c h  c o n d i t i o n s  an d  t h e  
p ay m en t  o f  s u c h  a d d i t i o n a l  f e e s  a s  may b e  p r e s c r i b e d ,
(2) The m a r r i a g e  may b e  s o l e m n i z e d  i n  a n y  f o r m  w h ic h  th e  
p a r t i e s  may c h o o s e  t o  a d o p t :
, ' P r o v i d e d  t h a t  i t  s h a l l  n o t  b e  c o m p l e t e  a n d  b i n d i n g  on. 
t h e  p a r t i e s ,  u n l e s s  e a c h  p a r t y  s a y s  t o  t h e  o t h e r  in. t h e  
p r e s e n c e  o f  t h e  M a r r i a g e  O f f i c e r  a n d  t h e  t h r e e  w i t n e s s e s  a n d  
i n  a n y  l a n g u a g e  u n d e r s t o o d  b y  t h e  p a r t i e s ,  *  f,l ,  (a ) , t a k e
(b ) , t o  b e  my l a w f u l  w i f e  ( o r  h u s b a n d )  , f)
13 . C e r t i f i c a t e  o f  mar r i a g e .  -  ( l )  When t h e  m a r r i a g e  h a s  
b e e n  s o l e m n i s e d  , t h e H K r r l a g e  O f f i c e r  s h a l l  e n t e r  a  c e r t  i f  i **1 
c a t e  t h e r e o f  i n  t h e  fo rm  s p e c i f i e d  i n  t h e  F o u r t h  S c h e d u l e  i n  
a  .b o o k  t o  b e  k e p t  b y  h im  f o r  t h a t  p u r p o s e  and  t o  b e  c a l l e d  
t h e  M a r r i a g e  C e r t i f i c a t e  Book and s u c h  c e r t i f i c a t e  s h a l l  b e  
s i g n e d  by  t h e  p a r t i e s  t o  t h e  m a r r i a g e  and t h e  t h r e e  w i t n e s s e s .
(2)  On a  c e r t i f i c a t e  b e i n g  e n t e r e d  i n  t h e  M a r r i a g e  
C e r t i f i c a t e  Book b y  t h e  M a r r i a g e  O f f i c e r ,  t h e  C e r t i f i c a t e  
s h a l l  b e  deemed t o  be  c o n c l u s i v e  e v i d e n c e  o f  t h e  f a c t  t h a t  a  
m a r r i a g e  u n d e r  t h i s  A ct  h a s  b e e n  so lem n . ized  and t h a t  a l l  
f o r m a l i t i e s  r e s p e c t i n g  t h e  s i g n a t u r e  o f  w i t n e s s e s  h a v e  been  
c o m p l i e d  w i t h .
14* New n o t i c e  w h e n - .m a r r ia g e  n o t  s o l e m n i z e d  w i t h i n  t h r e e  
m o n tn gu. ~ Whenever  a  m a r r i a g e  i s  n o t  s o l e m n i s e d  w i t h i n  
t h r e e  ’c a l e n d a r  m o n th s  from, t h e  da/be on w h i c h  n o t i c e  t h e r e o f  
h a s  b e e n  g iv e n  t o  t h e  M a r r i a g e .O f f i c e r  a s  r e q u i r e d  b y  
S e c t i o n  5 ,  or  w h e re  an  a p p e a l . , l i a s  b e e n  f i l e d  u n d e r  s u b ^  
s e c t i o n  ( 2 ) o f  S e c t i o n  8 , w i t h i n  t h r e e  m o n th s  f ro m  t h e  da,te 
o f  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  011 s u c h  a p p e a l  o r ,  
w h e r e  t h e  r e c o r d  of  a  c a s e  h a s  b e e n  t r a n s m i t t e d  t o  t h e  C e n t r a l  
G overnm en t  u n d e r  S e c t i o n  1 0 ,  w i t h i n  t h r e e  m on ths  from, t h e  
d a t e  o f  d e c i s i o n  o f  t h e  C e n t r a l  G o v e rn m e n t , t h e  n o t i c e  and a l l  
o t h e r  p r o c e e d i n g s  a r i s i n g  th e r e f r o m ,  s h a l l  b e  deemed t o  h av e  
l a p s e d ,  and  n o  M a r r i a g e  o f f i c e r  s h a l l  s o l e i m i z e  t h e  m a r r i a g e  
u n t i l  a  new n o t i c e  h a s  b e e n  g i v e n  i n  t h e  manner  l a i d  down i n  
t h i s  A c t •
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1 5 .  R e g i s t r a t i o n  o f  m a r r i a g e s . c e l e b r a t e d  in  o t h e r  f o r m s .  -  
Any m a r r i a g e  c e l e b r a t e d ,  w h e t h e r  b e f o r e  or a f t e r  t h e  commence** 
ment o f  t h i s  A c t ,  o t h e r  t h a n  a  m a r r i a g e  s o l e m n i s e d  u n d e r  t h e  
S p e c i a l  M a r r i a g e  A c t ,  1872  ( i l l  o f  I 8 7 2 ) , or  u n d e r  t h i s  A c t ,  
may b e  r e g i s t e r e d  t in d e r  t h i s  C h a p t e r  b y  a  M a r r i a g e  O f f i c e r  i n  
t h e  t e r r i t o r i e s  t o  w h i c h  t h i s  A c t  e x t e n d s  i f  t h e  f o l l o w i n g  
c o n d i t i o n s  a r e  f u l f i l l e d ,  namely:**
(a )  ce rem ony  o f  m a r r i a g e  h a s  b een  p e r f o r m e d  b e tw e e n  t h e
p a r t i e s  a n d  t h e y  h a v e  b e e n  l i v i n g  t o g e t h e r  a s
h u s b a n d  a n d  w i f e  e v e r  s i n c e ;
(b)  n e i t h e r  p a r t y  h a s  a t  t h e  t im e  o f  r e g i s t r a t i o n  more
t h a n  one s p o u s e  l i v i n g ;
(c )  n e i t h e r  p a r t y  i s  a n  i d i o t  o r  a  l u n a t i c  a t  t h e  t i m e
o f  r e g i s t r a t i o n ;
(d )  t h e  p a r t i e s . h a v e  c o m p le t e d  t h e  a g e  o f  t w e n t y  one
y e a r s  a t  t h e  t i m e  o f  r e g i s t r a t i o n ;
( e )  t h e  p a r t i e s  a r e  n o t  w i t h i n  t h e  d e g r e e s  o f  p r o h i b i t e d
r e l a t i o n s h i p ;
P r o v i d e d  t h a t  i n . t h e  c a s e  o f  a  m a r r i a g e  c e l e b r a t e d  b e f o r e  
t h e  commencement o f  t h i s  A c t , t h i s  c o n d i t i o n  s h a l l  b e  s u b j e c t  t o  
a n y  l a w ,  custom, or u s a g e  h a v i n g  t h e  f o r c e  o f  l a w  g o v e r n i n g  ea c h  
o f  them  w h i e h  p e r m i t s  o f  a  m a r r i a g e  b e t w e e n  t h e  tw o ;  and
( f )  t h e  p a r t i e s  h a v e  b e e n  r e s i d i n g  w i t h i n t h e  d i s t r i c t  o f  
t h e  M a r r i a g e  O f f i c e r  f o r  a  p e r i o d  o f  n o t  l e s s  t h a n  t h i r t y  d a y s  
i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  on w h ic h  t h e  a p p l i c a t i o n  i s  made 
t o  h im  f o r  r e g i s t r a t i o n  o f  t h e  m a r r i a g e ,
1 6 ,  P r o c e d u r e  . f o r  r e g i s t r a t i o n_, « Upon r e c e i p t  o f  an a p p l i c a t i o n  
0 ig o ecT b y H a o t l i  t h e T ' p a r t i e s  lio t h e  m a r r i a g e  f o r  t h e  r e g i s t r a t i o n
o f  t h e i r  m a r r i a g e  u n d e r  t h i  
g iv e  p u b l i c  n o t i c e  t h e r e o f
a n d  a f t e r  a l l o w i n g  a  p e r i o d  o f . t h i r t y  d a y s  f o r  o b j e c t i o n s  and
a f t e r  h e a r i n g  a n y  o b j e c t i o n  r e c e i v e d  w i t h i n  t h a t  p e r i o d ,  s h a l l ,
i f  s a t i s f i e d  t h a t  a l l  t h e  c o n d i t i o n s  m e n t i o n e d  in  S e c t i o n  15 a r e
f u l f i l l e d ,  e n t e r  a  c e r t i f i c a t e  o f  t h e  m a r r i a g e  i n  t h e  M a r r ia .g e
C e r t i f i c a t e  Booh i n  t h e  form, s p e c i f i e d  in  t h e  F i f t h  S c h e d u l e ,
a n d  s u c h  c e r t i f i c a t e  s h a l l  b e  s i g n e d  b y  t h e  p a r t i e s  t o  t h e
m a r r i a g e  a n d  b y  t h r e e  w i t n e s s e s .
& C h a p t e r , t h e  M a r r i a ge O f f i c e r  t s h a l 1 
i n  s u c h  m a n n e r  a s  m ay  o e  p r e s c r i b e d
1 7 .  Appe a l s  from, o r d e r s  u n d e r  S e c t i o n  1 6 .  ™ Any p e r s o n  
a g g r i e v e d  toy a n y  o r d e r  o f  a  M a r r i a g e  o f f i c e r  r e f u s i n g  t o  
r e g i s t e r  a  m a r r i a g e  u n d e r  t h i s  C h a p te r *  may w i t h i n  t h i r t y -  
d a y s ,  f r o m  t h e  d a t e  o f  t h e .  o r d e r *  a p p e a l  a g a i n s t  t h a t  o r d e r  
t o  t h e  d i s t r i c t  c o u r t  w i t h i n  t h e  loca.1 l i m i t s  o f  whose 
j u r i s d i c t i o n  t h e  M a r r i a g e  O f f i c e r  h a s . h i s  o f f i c e *  a n d  t h e  
d e c i s i o n  of t h e  d i s t r i c t  c o u r t  cm such  a p p e a l  s h a l l  toe f d n a l * 
and  t h e  M arr  i a g e  0 f  f  i  c e r  t o  whom. t h e  ap p  1 i  ca t i c n  was made 
s h a l  1 a c t  i n  c on f  o r  mi t y  w i t h  su  ch de c i  s i  on •
1 8 .  E f f e c t  o f  r e g i s t r a t i o n  o f  m a r r i a g e  u n d e r  t h i s  C h a p t e r ,  
S u b j e c t  t o  t h e  p r o v i s i o n s  c o n t a i n e d  in  suto-’s e c t i o n  (2)  o f  
s e c t i o n  2 4 ,  w h e re  a  c e r t i f i c a t e  o f  m a r r i a g e  h a s  b een  f i n a l l y  
e n t e r e d  i n  t h e . M a r r i a g e  C e r t i f i c a t e  Book u n d e r  t h i s  C h a p t e r *  
t h e  m a r r i a g e  s h a l l  a s  from, t h e  d a t e  o f  s u c h  e n t r y *  toe deemed 
t o  toe a  m a r r i a g e  s o l e m n i s e d  u n d e r  t h i s  Act*  and  a l l  c h i l d r e n  
bom. a f t e r  t h e  d a t e  o f  t h e  . c e re m o n y  o f  m a r r i a g e  (whose nam es  
s h a l l  a l s o  toe e n t e r e d  i n  t h e  M a r r i a g e  C e r t i f i c a t e  Book) s h a l l  
i n  a l l  r e s p e c t s  toe deemed t o  toe a,nd a l w a y s  h a v e  b e e n  t h e  
l e g i t i m a t e  c h i l d r e n  o f  t h e i r  p a r e n t s :
P r o v i d e d  t h a t  n o t h i n g  c o n t a i n e d -  dn t h i s  s e c t i o n  s h a l l  toe 
c o n s t r u e d  a s  c o n f e r r i n g  upon  a n y  su c h  c h i l d r e n  a n y  r i g h t s  i n  
or t o  t h e  p r o p e r t y  of  any .  p e r  son o t h e r  t h a n  t h e i r  p a r e n t s  i n  
any  c a s e  where*  tout f o r  t h e  p a s s i n g  o f  t h i s  Act* s u c h  c h i l d r e n  
w ould  h a v e  b e e n  i n c a p a b l e  o f  p o s s e s s i n g  o r  a c q u i r i n g  a n y  s u c h  
r i g h t s  toy r e a s c n  o f  t h e i r  n o t  toe ing  t h e  l e g i t i m a t e  c h i l d r e n  
o f  t  h e i  r  p a r  a i t s ,
CHAPTER IV
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c c h s e q j j m c e s  of marriage u n d e r .  THIS ACT
1 9 .  E f f  e c t  o f  m a r r i a g e on m em ber  o f  u n d i v ided- f a m i l y * °* The 
m a r r i a g e ,  s o l e m n i z e d  u n d e r  t h i s  A c t  o f  a n y  member o f  a n  u n d i v i d e d  
f a m i l y  who p r o f e s s e s  t h e  H i n d u *  B u d d h i s t *  S i k h  a n d  J a i n  r e l i g i o n  
s h a l l  toe d e e m e d  t o  e f f e c t  h i s  s e v e r a n c e  f r o m  s u c h  f a m i l y .
2 0 .  R i g h t s  a n d  d i s a b i l i t i e s  n o t  a f f e c t e d toy A c t .  -  S u b j e c t  t o  
t h e  p r o v i s i o n s  o f  s e c t i o n  10*  a n y .  p e r s o n  w h o s e  m a r r i a g e  i s .  
s o l e m n i z e d  u n d e r  t h i s  A c t *  s h a l l  h a v e  t h e  sam e  r i g h t  a n d ,  s h a l l  
toe s u b j e c t  t o  t h e  sam e d i s a b i l i t i e s  i n  r e g a r d  t o  t h e  r i g h t  o f  
s u c c e s s i o n  t o  a n y  p r o p e r t y  a s  a  p e r s o n  t o  whom, t h e  C a s t e  
D i s a b i l i t i e s  R e m o v a l  A c t *  1850 (XXI o f  1850) a p p l i e s ,
2 1 .  S u e cep s  i  on  t  o p r  op e r  t y  0 f  p a r t i e s  m a r r  i  e d  u n  d er  A c t . -  
N o t w i t h s t a n d i n g  a n y  r e s t r i c t i o n s  c o n t a i n e d  i n  t h e  I n d i a n  
S u c c e s s i o n  A c t ,  1925  (XXXIX o f  1 9 2 5 )  * w i t h  r e s p e c t  t o  i t s  
a p p l i c a t i o n  t o  m e m b e r s  o f  c e r t a i n  c o m m u n i t i e s *  s u c c e s s i o n  t o
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t h e  p r o p e r t y  o f  a n y  p e r s o n  whose r o a r r i a g e  i s  s o l e r m i s e d  u n d e r  
t h i s  A ct  and t o  t h e  p r o p e r t y  o f  t h e  i s s u e  o f  s u e h  m a r r i a g e  
s h a l l  h e  r e g u l a t e d  h y  t h e  p r o v i s i o n s  o f  t h e  s a i d  A c t  and  f o r  
t h e  p u r p o s e s  o f  t h i s  s e c t i o n  t h a t  A c t  s h a l l  h av e  e f f e c t  a s  i f  
C h a p t e r  I I I  o f  P a r t  V ( s p e c i a l  R u l e s  f o r  P a r s i  I n t e s t a t e s )  
h a d  b e e n  o m i t t e d  t h e r e f r o m *
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SEPARATION.
2 2 .  R e s t i t u t i o n  of  c o n j u g a l  r i g h t s .  When e i t h e r  t h e  h u s b a n d  
o r  t h e  w i f e  h a s w i t h o u t *  r e a s o n a b l e  e s c c u s e ,  w i t h d r a w n  f ro m  t h e  
s o c i e t y  o f  t h e  o t h e r * t h e  a g g r i e v e d  p a r t y  may a p p l y  b y  p e t i t i o n  
t o  t h e  d i s t r i c t  c o u r t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i ^ i t s *  and  
t h e  c o u r t * on b e i n g  s a t i s f i e d  o f  t h e  t r u t h  o f  t h e  s t a t e m e n t s  
made i n  su c h  p e t i t i o n ,  a n d  t h a t  t h e r e  i s  n o  l e g a l  g ro u n d  why 
t h e  a p p l i c a t i o n . s h o u l d  n o t  b e  g r a n t e d ,  may d e c r e e  r e s t i t u t i o n  
o f  c o n j u g a l  r i g h t s  a c c o r d i n g l y .
2 3 .  J u d i c i a l  s e p a r a t i o n . «* ( l )  A p e t i t i o n  f o r  j u d i c i a l  
s e p a r a t i o n  may b e  p r e s e n t e d  t o  t h e  d i s t r i c t  c o u r t  e i t h e r  oy 
t h e  h u sh  said o r  t h e  w i f e  **
(a)  on a n y  of  t h e  g r o u n d s  s p e c i f i e d  i n  s e c t i o n  27 ( o t h e r
t h a n  t h e  g r o u n d s . s p e c i f i e d  in  c l a u s e s  ( i )  an d  ( j ) 
t h e r e o f )  on w h i c h  a  p e t i t i o n  f o r  d i v o r c e  m ig h t  
h a v e  b e e n  p r e s e n t e d ;  or
(b) on t h e  g round  o f  f a i l u r e  t o  com ply  w i t h  a  d e c r e e  f o r
r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s ;
a n d  t h e  c o u r t ,  on b e i n g  s a t i s f i e d - o f  t h e  t r u t h  o f  t h e  s t a t e m e n t s  
m ade i n  s u c h  p e t i t i o n ,  an d  t h a t  t h e r e  i s  n o  l e g a l  g round  why 
t h e  a p p l i c a t i o n  s h o u ld  n o t  b e  g r u n te d *  may d e c r e e  j u d i c i a l  
s e p a r a t i o n  a c c o r d i n g l y .
( 2 ) WTi e r  e t  L. e c our  t  g r  an t s a  d e 0 r  e o f  o r  j  u d i  o i  a  1 so p a r  c% t  i  0 n 
i t  s h a l l  b e  n o  l o n g e r  o b l i g a t o r y  f o r  t h e  p e t i t i o n e r  t o  c o h a b i t  
w i t h  t h e  r e s p o n d e n t *  b u t  t h e  c o u r t  may* on t h e  a p p l i c a t i o n  b y  
X ^ e t i t io n  of e i t h e r  p a r ty *  a n d  on b e i n g  s a t i s f i e d  o f  t h e  t r u t h  
o f  t h e  s t a t e m e n t s  made i n  s u c h  p e t i t i o n *  r e s c i n d  t h e  d e c r e e  i f  
i t  c o n s i d e r s  i t  j u s t  and r e a s o n a b l e  t o  do s o .
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NULLITY OF MARRIAGE AND DIVORCE
2 4  e Vo I d  M ar  r  i  a  g e s » -  ( l )  A ny  m a r r i a g e  s o l e m n i z e d  u n d e r  t h i s  
A c t  s E x T T e T T u I T ^ n d  v o i d  a n d  may h e  so  d e c l a r e d  b y  a  d e c r e e  
o f  n u l l i t y  i f
(1 )  a n y  o f  t h e  c o n d i t i o n s  s p e c i f i e d  i n  c l a u s e s  ( a )  » ( b )  ,
( c )  a n d  (a) o f  s e c t i o n  4  h a s  n o t  b e e n  f u l f i l l e d ;  o r
( i i )  t h e  r e s p o n d e n t  w a s  i m p o t e n t  a t  t h e  t i m e  o f  t h e  m a r r i a g e  
a n d  a t  t h e  t i m e  o f  t h e  i n s t i t u t i o n  o f  t h e  s u i t ,
( 2 ) N o t h i n g  c c n . t a i n e d  i n  t h i s  s e c t i o n  s h a l l  a p p l y  t o  a n y  
m a r r i a g e  d e e m e d  t o  h e  s o l e m n i s e d  u n d e r  t h i s  A c t  w i t h i n  t h e  
m e a n i n g ,  o f  s e c t i o n  1 8 , b u t  t h e  r e g i s t r a t i o n  o f  a n y  s u c h  m a r r i a g e  
u n d e r  C h a p t e r  I I I  m ay  b e  d e c l a r e d  t o  b e  o f  n o  e f f e c t  i f  t h e  
r e g i s t r a t i o n  w a s  i n  c o n t r a v e n t i o n  o f  a n y  o f  t h e  c o n d i t i o n s  
s p e c i f i e d  i n  c l a u s e s  ( a )  t o  ( e )  o f  s e c t i o n  1 5 ;
P r o v i d e d  t h a t  n o  s u c h  d e c l a r a t i o n  s h a l l  b e  made i n  a n y  c a s e  
w h e r e  a n  a p p e a l  h a s  b e e n  p r e f e r r e d  u n d e r  s e c t i o n  17 a n d  t h e
d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  h a s  b e c o m e  f i n a l ,
25 , V 0 i d a b  1 e m a r r i a a;es , -  Any m a r r i a g e  s o l e m n i s e d  u n d e r  t h i s  
A c t  s h a l l  b e  v o i d a b l e  a n d  may b e  a n n u l l e d  b y  a  d e c r e e  o f  n u l l i t y
i f  $ 49
( i )  t h e  m a r r i a g e  h a s  n o t  . .be an c o n s u m m a t e d  o w i n g  t o  t h e  
w i l f u l  r e f u s a l  o f  t h e  r e s p o n d e n t  t o  c o n s u m m a te  t h e  
m a r r i a g e ;  o r
( i i )  t h e  r e s p o n d e n t  w a s  a t  t h e  t i m e  o f  t h e  m a r r i a g e
p r e g n a n t  b y  som e p e r s o n  o t h e r  t h a n  t h e  p e t i t i o n e r ;  o r
( i i i )  t h e  c o n s  a i t  o f  e i t h e r  p a r t y  t o  t h e  m a r r i a g e  w a s  o b t a i n e d  
b y  c o e r c i o n  o r  f r a u d ,  a s  d e f i n e d  i n  t h e  I n d i a n  G o n f ra c t  
A c t ,  1 8 7 2  ( I X  o f  1 8 7 2 ) ;
P r o v i d e d  t h a t ,  in. t h e  c a s e  s p e c i f i e d  i n  c l a u s e  ( i i )  • t h e
c o u r t  s h a l l  n o t  g r a n t  a  d e c r e e  u n l e s s  i t  i s  s a t i s f i e d ,
( a )  t h a t  t h e  p e t i t i o n e r  w a s  a t  t h e  t i m e  o f  t h e  m a r r i a g e
i g n o r a n t  o f  t h e  f a c t  a l l e g e d ;
*
(b )  t h a t  p r o c e e d i n g s  w e r e  i n s t i t u t e d  w i t h i n  a  y e a r  f r o m
t h e  d a t e  o f  t h e  m a r r i a g e ;  a n d
( c )  t h a t  m a r i t a l  i n t e r c o u r s e  w i t h  t h e  c o n s e n t  o f  t h e
p e t i t i o n e r  h a s  n o t  t a k e n  p l a c e  s i n c e  t h e  d i s c o v e r y  
b y  t h e  p e t i t i o n e r  o f  t h e  e x i s t e n c e  o f  t h e  g r o u n d s  
f o r  a  d e c r e e ;
P r o v i d e d  f u r t h e r  t h a t  in  t h e  c a s e  s p e c i f i e d  i n  
c l a u s e  ( i i i )  , t h e  c o u r t  s h a l l  n o t  g r a n t  a  d e c r e e  i f ,
(a)  p r o c e e d i n g s  h a v e  n o t  been  i n s t i t u t e d  w i t h i n  one
y e a r  a f t e r  t h e  c o e r c i o n  h a d  c e a s e d  o r ,  a s  t h e  c a s e  
may b e ,  t h e  f r a u d  h a s  b e e n  d i s c o v e r e d ;  o r
(b) t h e  p e t i t i o n e r  h a s  w i t h  h i s  o r  h e r  f r e e  c o n s e n t
l i v e d  w ith  t h e  o t h e r  p a r t y  t o  t h e  m a r r i a g e  a s
h u s b a n d  a n d  w i f e  a f t e r  t h e  c o e r c i o n  h a d  ce%sed o r ,  
a s  t h e  c a s e  may b e ,  t h e  f r a u d  h a d  b e e n  d i s c o v e r e d *
26* L e g i t i m a c y  o f  c h i l d r e n  of v o id  a n d  v o i d a b l e  m a r r i a g e s
Where a  d e c r e e  o f  n u l l i t y  i s  g r a n t e d  in  r e s p e c t  o f  a n y  
m a r r i a g e  . u n d e r  s e c t i o n  2 4  or  s e c t i o n  2 5 ,  a n y  c h i l d  b e g o t t e n  
b e f o r e  t h e , d e c r e e  i s  made who would h a v e  b e e n  t h e  l e g i t i m a t e  
c h i l d  o f  tfee p a r t i e s  t o  t h e  m a r r i a g e  i f  i t  had  b e e n  dis~> 
s o l v e d  i n s t e a d  o f  b e i n g  d e c l a r e d  t o  b e  n u l l  a n d  v o i d  or 
a n n u l l e d  b y  a  d e c r e e  o f - n u l l i t y  s h a l l  b e  deemed t o  b e  t h e i r  
l e g i t i m a t e  c h i l d  n o t w i t h s t a n d i n g  t h e  d e c r e e  o f  n u l l i t y ;
P r o v i d e d  t h a t  n o t h i n g  c o n t a i n e d  h i  t h i s  s e c t i o n  s h a l l  b e  
c o n s t r u e d  a s  c o n f e r r i n g  upon  an y  c h i l d  o f  a  m a r r i a g e  w h ic h  
i s  d e c l a r e d  t o  b e  n u l l  a n d  v o i d  or a n n u l l e d  b y  a  d e c r e e  of  
n u l l i t y  a n y  r i g h t s  i n  o r  t o  t h e  p r o p e r t y  o f  a n y  p e r s o n  o t h e r  
t h a n  t h e  p a r e n t s  , in  a n y  c a s e  w h e re ,  b u t  f o r t  t h e  p a s s i n g  o f  
t h i s  A c t ,  s u c h  c h i l d . w o u l d  h a v e  b e e n  i n c a p a b l e  o f  p o s s e s s i n g  
o r  a c q u i r i n g ,  a n y  su ch  r i g h t s  by' r e a s o n  of  h i s  n o t  b e i n g  t h e  
l e g i t i m a t e  c h i l d  o f  h i©  p a r e n t s *
2 7 .  D i v o r c e *  ^ S u b j e c t  t o  t h e  p r o v i s i o n s  of  t h i s  A c t  a n d  t o
f ill m il <1.1, a».Tsa»3i»y»?g» . *  *»
t h e  r u l e s  made t h e r e u n d e r ,  a  p e t i t i o n  f o r  d i v o r c e  may be
p r e s e n t e d . t o  t h e  d i s t r i c t , c o u r t  e i t h e r  by  t h e  h u s b a n d  or t h e
w i f e  on t h e  g r o u n d  t h a t  t h e  r e s p o n d e n t  "*
(a )  h a s  s i n c e  t h e  s o l e n a d i n a t i o n  o f  t h e  m a r r i a g e
c o m m i t t e d  a d u l t e r y ;  or
(b) h a s  d e s e r t e d  t h e  p e t i t i o n e r  w i t h o u t  ¥&use f o r  a
p e r i o d  o f  a t  l e a s t  t h r e e  y e a r s  i m m e d i a t e l y  p r e c e d i n  
t h e  p r e s e n t a t i o n  o f  t h e  p e t i t i o n ; -  or
(c)  i s  u n d e r g o i n g  a  s e n t e n c e  o f  im p r i s o n m e n t  f o r  sev en  ■
y e a r s  or  more f o r  a n  o f f e n c e  a s  d e f i n e d  in  t h e  
I n d i a n  P e n a l  Code (Act  XLV o f  i 8 6 0 ) 1
P r o v i d e d  t h a t  d i v o r c e  s h a l l  n o t  b e  g r a n t e d  o iy th i s  g r o u n d ,  
u n l e s s  t h e  r e s p o n d e n t  h a s  p r i o r  t o  t h e  p r e s e n t a t i o n  o f  t h e
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p e t i t i o n  u n d e r g o n e  a t  l e a s t  t h r e e  y e a r s  im p r i s o n m e n t  o u t  
o f  t h e  s a i d  i s e r i o d  o f ' s e v e n  y e a r s ;  or
(d) h a s  s i n c e  t h e  s o l e m n i z a t i o n  . o f  t h e  m a r r i a g e
t r e a t e d  t h e  p e t i t i o n e r  w i t h  c r u e l t y ;  o r
(e)  h a s  b e e n  i n c u r a b l y  of u n s o u n d  mind f o r  a  c o n t i n u o u s
p e r i o d  o f  n o t  l e s s  t h a n  t h r e e  y e a r s  i m m e d i a t e l y  
p r e c e d i n g  t h e  p r e s e n t a t i o n  o f  t h e  p e t i t i o n ;  o r
( f )  h a s  f o r  a  p e r i o d  o f  n o t  l e s s  t h a n  t h r e e  y e a r s
i m m e d i a t e l y  p r e c e d i n g  t h e  p r e s e n t a t i o n  o f  t h e  
p e t i t i o n  b e e n  s u f f e r i n g  f r o m  v e n e r e a l  d i s e a s e  
i n  a  com m unicab le  . f o r m ,  t h e  d i s e a s e  n o t  h a v i n g  b e e n  
c o n t r a c t e d  from, t h e  p e t i t i o n e r ;  or
(g) h a s  f o r  a  p e r i o d  o f  n o t  l e s s  t h a n  t h r e e  y e a r s
i m m e d i a t e l y  p r e c e d i n g  t h e  p r e s e n t a t i o n  of t h e  
. p e t i t i o n  b e e n  s u f f e r i n g  f r o m  l e p r o s y ,  t h e  d i s e a s e  
n o t ' h a v i n g  b e e n  c o n t r a c t e d  f r o m  t h e  p e t i t i o n e r ;  o r
(h) h a s  n o t  b e e n  h e a r d  o f  a s  b e i n g  a l i v e  f o r  a  p e r i o d  o f
s e v m  y e a r s  o r  more b y  t h o s e  p e r s o n s  who would 
n a t u r a l l y  h a v e  h e a r d  o f  t h e  r e s p o n d e n t  i f  t h e  
r e s p o n d e n t  h a d  b e e n  a l i v e ;  or
(i) .  h a s  n o t  r e sum ed  c o - h a b i t a t i o n  f o r  a  p e r i o d  o f  two
y e a r s  o r  u p w a r d s  a f t e r  t h e  p a s s i n g  o f  d e c r e e  f o r  
j u d i c i a l  s e p a r a t i o n  a g a i n s t  t h e  r e s p o n d e n t ;  or
( j )  h a s  f a i l e d  t o  com ply  w i t h  a  d e c r e e  f o r  r e s t i t u t i o n  
o f  c o n j u g a l  r i g h t s  f o r  a  p e r i o d  o f  two y e a r s  or 
u p w a r d s  a f t e r  t h e  p a s s i n g  o f  t h e  d e c r e e  a g a i n s t  
t h e  r e s p o n d e n t ;
a n d  b y  t h e  w i f e  on. t h e  g r o u n d  t h a t  h e r  h u s b a n d  h a s ,  s i n c e  t h e  
s o l e m n i s a t i o n  o f  t h e  m a r r i a g e ,  b e e n  g u i l t y  o f  r a p e ,  sodomy or 
b e s t i a l i t y  *
2 8 .  D i v o r ce b y  m u t u a l  c o n s e n t *  ** ( l )  S u b j e c t  t o  t h e  pro-* 
v i s i o n s  o f  t h i s  A ct  and  t o  t h e  r u l e s  made t h e r e u n d e r ,  a  
p e t i t i o n  f o r  d i v o r c e  may b e  p r e s e n t e d  t o  t h e . d i s t r i c t . c o u r t  
b y  b o t h  t h e  p a r t i e s  t o g e t h e r  oa t h e  g ro u n d  t h a t  t h e y ‘have  b e e n  
l i v i n g  s e p a r a t e l y  f o r  a  p e r i o d  o f  one y e a r  or m o re ,  t h a t  t h e y  
h a v e  n o t  b e e n  a b l e  t o  l i v e  t o g e t h e r  a n d  t h a t  t h e y  h a v e  
m u t u a l l y  a g r e e d  t h a t  t h e  m a r r i a g e  s h o u l d  be  d i s s o l v e d .
(2 ) On t h e  m o t io n  o f  b o t h  p a r t i e s  made n o t  e a r l i e r  t h a n  
one  y e a r  a f t e r  t h e  d a t e  o f  t h e  p r e s e n t a t i o n  o f  t h e  p e t i t i o n
r e f e r r e d  t o  i n  sub  •-sec t ion ,  ( l )  a i d  n o t  l a t e r  th a n  two y e a r s  
j a f t e r  t h e  s a i d  d a t e  i f  t h e  p e t i t i o n  i s  n o t  w i th d r a w n  i n  t h e  
m e a n t i m e , t h e  d i s t r i c t  c o u r t  s h a l l ,  on b e i n g  s a t i s f i e d ,  a f t e r  
h e a r i n g  t h e  p a r t i e s  and a f t e r  makdng s u c h  i n q u i r y  a s  i t  t h i n k s  
f i t ,  t h a t  m a r r i a g e  1ms b e e n  s o l e m n i s e d  u n d e r  t h i s  A c t  a n d  
t h a t  t h e  a v e r m e n t s  in  t h e  p e t i t i o n  a r e  t r u e *  p a s s  a  d e c r e e  
d e c l a r i n g . t h e  m a r r i a g e  t o  b e  d i s s o l v e d  w i t h  e f f e c t  f r o m  t h e  
d a t e  o f  t h e  d e c r e e .
2Q. R e s t r i c t i o n  on p e t i t i o n s -  f o r  d i v o r c e  d u r i n g  f i r r i t  t h r e e  
y e a r s  a f t e r  m r r i a g e .  b- (1)  No p e t i t i o n  f o r  d i v o r c e  s h a l l  
oe p r e s e n t e d  t o  t h e  d i s t r i c t  c o u r t  u n l e s s  a t  t h e  d a t e  o f  t h e  
p r e s e n t a t i o n  of t h e  p e t i t i o n  t h r e e  y e a r s  h a v e  p a s s e d  s i n c e  
t h e  d a t e  o f  e n t e r i n g  t h e  c e r t i f i c a t e  of  m a r r i a g e  i n  t h e  
M arr  i a g e  0 a r  t  i  f  i  c a t  M B  0 o k .
P r o v i d e d  t h a t  t h e  d i s t r i c t  c o u r t  may,  u p o n  a p p l i c a t i o n  
b e i n g  made t o  i t ,  a l l o w  a  p e t i t i o n  t o  b e  p r e s e n t e d  b e f o r e  
t h r e e  y e a r s  h a v e  p a s s e d  on t h e  g r o u n d  t h a t  t h e  c a s e  i s  one o f  
e x c e p t i o n a l  h a r d s h i p  s u f f e r e d  b y  t h e  . p e t i t i o n e r  o r  o f  ex ­
c e p t i o n a l  d e p r a v i t y  on t h e  p a r t  o f  t h e  r e s p o n d e n t » b u t  i f  i t  
a p p e a r s  t o  t h e  d i s t r i c t  c o u r t  a t  t h e  h e a r i n g  o f  t h e  p e t i t i o n  
t h a t  t h e  p e t i t i o n e r  o b t a i n e d  l e a v e  t o  p r e s e n t  t h e  p e t i t i o n  b y  
a n y  m i s r e p r e s e n t a t i o n  o r  c o n c e a lm e n t  o f  t h e  n a t u r e  o f  t h e  
c a s e ,  t h e  d i s t r i c t  c o u r t  m a y , . i f  i t  p r o n o u n c e s  a  d e c r e e  , do 
so  s u b j e c t  t o  t h e  c o n d i t i o n  t h a t  t h e  d e c r e e  s h a l l  n o t  h a v e  
e f f e c t  u n t i l  a f t e r  t h e  e x p i r y , o f  t h r e e  y e a r s  f r o m  t h e  d a t e  o f  
t h e  m a r r i a g e  or  may d i s m i s s  t h e  p e t i t i o n *  w i t h o u t  p r e j u d i c e  
t o  a n y  p e t i t i o n ,  w h ic h  may b e  b r o u g h t  a f t e r  t h e  e x p i r a t i o n  
o f  t h e  s a i d  t h r e e  y e a r s  u p o n  t h e  same o r  s u b s t a n t i a l l y  t h e  
same f a c t s  a s  t h o s e  p r o v e d  in  s u p p o r t  o f  t h e  p e t i t i o n  so 
d i s m i s s e d .
(2) In  d i s p o s i n g  o f  a n y  a p p l i c a t i o n ,  u n d e r  t h i s  s e c t i o n  
f o r  l e a v e  t o  p r e s e n t  a  p e t i t i o n  f o r  d i v o r c e  b e f o r e  t h e  e x ­
p i r a t i o n  o f  t h r e e  y e a r s  f ro m  t h e  d a t e  o f  t h e  m a r r i a g e ,  t h e  
d i s t r i c t  c o u r t  s h a l l  h a v e  r e g a r d  t o  t h e  i n t e r e s t s  o f  an y  
c h i l d r e n  o f  t h e  m a r r i a g e ,  and t o  t h e  q u e s t  io n  w h e th e r  t h e r e  
i s  a  r e a s o n a b l e  p r o b a b i l i t y  o f  a  r e c o n c i l i a t i o n  b e tw e en  t h e  
p a r t i e s  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  s a i d  t h r e e  y e a r s ,
3 0 . He "-ma r  r  i  a  g e of  d I v o r  c e d p e r  s on * "* Where a  m a r r i a g e  h a s  
b e e n  d i s s o l v e d " b y  a  d e c r e e  o f  d i v o r c e ,  and  e i t h e r  t h e r e  i s  no  
r i g h t  o f  a p p e a l  a g a i n s t  t h e  d e c r e e  or i f  t h e r e  i s  su c h  a  
r i g h t  o f  a p p e a l *  t h e  t i m e  f o r  a p p e a l i n g  h a s  e x p i r e d  w i t h o u t  
a n  a p p e a l  h a v i n g  b e e n  p r e s e n t e d ,  o r  a n  a p p e a l  h a s  b een  
p r e s e n t e d  b u t  h a s  b e e n  d i s m i s s e d ,  a n d  one y e a r  h a s  e l a p s e d  
t h e r e a f t e r  b u t  n o t  s o o n e r ,  e i t h e r  p a r t y  t o  t h e  m a r r i a g e  may 
m a r r y  a g a i n *
CHAPTER. VII
JURISDICTION AND PROCEDURE.
3 1 .  C o u r t  t o  w h ic h  p e t i t i c n  sh o u ld  h e  made. -  ( l )  E v e ry
p e t i t i o n  u n d e r  C h a p t e r  V or C h a p te r  VI s n a i l  h e  p r e s e n t e d  
t o  t h e  d i s t r i c t  c o u r t  w i t h i n  t h e  l o c a l  l i m i t s  o f  whose j u r i s t  
d i c t i o n  t h e  m a r r i a g e  was  s o l e m n iz e d  or t h e  h u s h  a n d  and w i f e  
r e s i d e  or l a s t  r e s i d e d  t o g e t h e r .
(2) W i th o u t  p r e j u d i c e  to  a n y  j u r i s d i c t i o n ,  e x e r c i s a b l e  
b y  t h e  c o u r t  u n d e r  s u b j e c t i o n  ( l )  » t h e  d i s t r i c t  c o u r t  may , 
b y  v i r t u e  o f  t h i s  s u b j e c t i o n ,  m  t e r  t a i n  a  p e t i t i o n  b y  a ,  
w i f e  d o m i c i l e d  i n  t h e  t e r r i t o r i e s  t o  \vhich t h i s  Act  e x t e n d s  
f o r  n u l l i t y  o f  m a r r i a g e  o f  f o r  d i v o r c e  i f  she- i s  r e s i d e n t  i n  
t h e  s a i d  t e r r i t o r i e s  and h a s  b e e n  o r d i n a r i l y  r e s i d e n t  t h e r e i n  
f o r  a  p e r i o d  o f  t h r e e  y e a r s  im m e d i a t e l y  p r e c e d i n g  t h e  pre** 
s e n t a t i o n  of  t h e  p e t i t i o n  a n d  t h e  h u s b a n d  i s  n o t  r e s i d e n t  in  
t h e  s a i d  t e r r i t o r i e s .
3 2 .  Contents  and v e r i f i c a t i o n  of . . p e t i t i o n s . ** ( l )  E v e r y  x>© t i t  io n  
u n d e r  C h a p te r  V or  C h a p te r  VI s h a l l ,  s t a t e ,  a s  t h e  n a t u r e  o f  
t h e  ca.se p e r m i t s ,  t h e  f a c t s  on. w h ich  t h e  c l a i m  t o  r e l i e f  i s  
f o u n d e d ,  and  s h a l l  a l s o  s t a t e  t h a t  t h e r e  i s  no  c o l l u s i o n  
b e tw e e n  t h e  p e t i t i o n e r  an d  t h e  o t h e r  p a r t y  t o  t h e  m a r r i a g e .
( 2 ) The s t a t e m e n t  c o n t a i n e d  in  e v e ry  s u c h  p e t i t i o n  she,11 
b e  v e r i f i e d  b y  t h e  p e t i t i o n e r  o r  some o t h e r  co m p e te n t  p e r s o n  
i n  t h e  manner r e q u i r e d  by  law  f o r  t h e  v e r i f i c a t i o n  o f  p l a i n t s ,  
and  may, a t  t h e  h e a r i n g ,  b e  r e f e r r e d  t o  a s  e v i d e n c e .
33* P r o c e e d i n g s  may h e  i n  c a m e r a .  -  A p r o c e e d i n g  u n d e r  t h i s  
Act  s h a l l  b T c o n  du' cteS.'^Sr  earner a  i f  e i t h e r  p a r t y  t h e r e t o  so  
d e s i r e s  or i f  t h e  d i s t r i c t  c o u r t  so t h i n k s  f i t  t o  d o .
3 4 .  D u t y  o f  cou r t  i n , p a s s i n g  d e c r e e s , .  * ( l )  In  any  p r o c e e d i n g  
u n d e r  C h a p te r  V o r  C h a p te r  V I 7 w h e th e r  d e f e n d e d  or n o t ,  i f  
t h e  c o u r t  i s  s a t i s f i e d  t h a t  **
(a )  a n y  o f  t h e  g ro u n d s  f o r  g r a n t i n g  r e l i e f  e x i s t s !  and
(b)  w here  t h e  g round  o f  t h e  p e t i t i o n  i s  a d u l t e r y ,  t h e
p e t i t i o n e r  h a s  n o t  i n  a n y  m a m e r  b e e n  a c c e s s o r y  t o  
or  c o n n i v e d  a t  or  condoned  t h e  a d u l t e r y  o r ,  w here  
t h e  g r  puBd 0f  t h e  p e t  i t i o n  i s  o r u e  1 t y  , t h e  , 
X o e t i t i o n e r  h a s  n o t  i n  an y  m anner  condoned t h e  
c r u e l t y !  and
( g) whoa d i v o r c e  i s  s o u g h t  on t h e  g ro u n d  of m u t u a l  
c o n s e n t ,  s u c h  c o n s e n t  h a s  n o t  b e e n  o b t a i n e d  by- 
f o r c e ,  f r a u d  or u n d u e  i n f l u e n c e !  and
(d)  t h e  p e t i t i o n  i s . n o t  p r e s e n t e d  o r  p r o s e c u t e d  i n
co 1 l u e i o n  w i t h  t h e  r e s p a n d e n t i and
( e )  t h e r e  h a s  n o t  b e e n  a n y  u n n e c e s s a r y  o r  im p ro p e r
d e l a y  i n  i n s t i t u t i n g  t h e  p r o c e e d i n g !  and
( f )  t h e r e  i s  n o  o t h e r  l e g a l  .ground why t h e  r e l i e f  s h o u ld
n o t  b e  g r a n t e d i 
j\ ■* .
t h e n  a n d  i n  s u c h  a  c a s e ,  b u t  n o t  o t h e r w i s e ,  t h e  c o u r t  s h a l l  
d e c r e e  s u c h  r e l i e f  a c c o r d i n g l y *
... (2 )  B e f o r e  p r o c e e d i n g  t o  g r a n t  an y  r e l i e f  u n d e r  t h i s  Act  
i t  s h a l l  b e  t h e  d u t y  o f  t h e  c o u r t  in  t h e  f i r s t  i n s t a n c e  , i n  
e v e r y  c a s e  w here  i t  i s  p o s s i b l e  so  t o  do c o n s i s t e n t l y  w i t h  
t h e  n a t u r e  and  c i r c u m s t a n c e s  o f  t h e  c a s e ,  t o  make e v e r y  
e n d e a v o u r  t o  b r i n g  a b o u t  a  r e c o n c i l i a t i o n  b e t w e e n  t h e  p a r t i e s
3 5 .  R e l i e f  t o  r e s p o n d e n t  on p e t i t i o n  f o r  d i  vonse. -  I f  i n  a n y
in.  i ! wmi  1 i m ~ m \n i i ' w *  m t  iiu t  i i *  q»v, i *. u 3 .  * * ^
p r o c e e d i n g  f o r  d i v o r c e ,  t h e  r e s p o n d e n t  o p p o s e s  t h e  r e l i e f  
sough t ,  on t h e  g ro u n d  o f  t h e  p e t i t i o n e r ' s  a d u l t e r y ,  c r u e l t y  
or d e s e r t i o n ,  t h e  c o u r t  may g i v e - t o '  t h e  r e s p o n d e n t  t h e  same 
r e l i e f  t o  w h ic h  h e  or  she  w o u ld  h a v e  b e e n  e n t i t l e d  i f  h e  or 
she h a d  p r e s e n t e d  a  p e t i t i o n  s e e k i n g  s u c h  r e l i e f .
3 6 . A11 mony ^eiadexrb^iJ: i t e . ,cs Where in  a n y  x r ro c e e d in g  u n d e r  
C h a p t e r  V. or C h a p t e r  VI i t  a p p e a r s  t o  t h e  d i s t r i c t  c o u r t  t h a t  
t h e  w i f e  h a s  n o  i n d e p e n d e n t  incom e s u f f i c i e n t  f o r  h e r  s u p p o r t  
and t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  p r o c e e d i n g ,  i t  m a y ,.. on, t h e  
a p p l i c a t i o n  of t h e  w i f e ,  o r d e r  t h e  h u sb a n d  t o  p ay  t o  . h e r  t h e  
e :«penses  o f  t h e  p r o c e e d i n g ,  an d  w e e k ly  o r  m o n th l y  d u r i n g  t h e  
p r o c e e d i n g  su c h  sum a s ,  h a v i n g  r e g a r d  t o  t h e  h u s b a n d ! s income 
i t  may seem  t o  t h e  c o u r t  t o  b e  r e a s o n a b l e ,
3 7 .  j?ermane n t  aJ . i m o n y j a n d m a i n t e n a n c e ^  « (1 )  Any c o u r t  
e x e r c i s i n g ' j u r i s d i c t i o n T m d e r ~ c K a p t e ™ V  or  C h a p t e r  VI m a y ,  
a t  t h e  t im e  o f  p a s s i n g  a n y  d e c r e e ,  or a t  a n y  t im e  s u b s e q u e n t  
t o  t h e  d e c r e e ,  on a p p l i c a t i o n  made t o  i t  f o r  t h e  p u r p o s e ,  
o r d e r  t h a t  t h e  h u s b a n d  s h a l l  s e c u r e  t o  t h e  w i f e  f o r  h e r  
m a i n t e n a n c e  and s u p p o r t - ,  i f  n e c e s s a r y ,  b y  a  c h a rg e  on t h e
hu sb an d  ? s p r o p e r t y ,  su c h  m o n t h l y  or p e r i o d i c a l  paym ent  o f  
money f o r  a  t e r m  n o t  e x c e e d i n g , h e r  l i f e ,  a s ,  h a v i n g  r e g a r d  t o  
h e r  own p r o p e r t y ,  i f  . a n y ,  h e r  h u s b a n d  *s p r o p e r t y  a n d  a b i l i t y  
and t h e  c o n d u c t  o f  t h e  p a r t y ,  i t  may seem t o  t h e  c o u r t  t o  be  
j u s t  •
(2)  I f  t h e  d i s t r i c t  c o u r t  i s  s a t i s f i e d  t h a t  t h e r e  i s  a  
ch a n g e  in  t h e  c i r c u m s t a n c e s  o f  e i t h e r  p a r t y  a t  any  t i m e  a f t e r  
i t  h a s  made an o r d e r  u n d e r  s u b j e c t i o n  ( l )  » i t  m a y , - a t  t h e  
i n s t a n c e  o f  e i t h e r  p a r t y ,  v a r y ,  m o d i f y  o r  r e s c i n d  a n y  s u c h  
o r d e r  I n  su c h  m a n n e r  a s  i t  may seem t o  t h e  c o u r t  t o  b e  j u s t .
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( 3 ) I f  t h e  d i s t r i c t  c o u r t  i s  s a t i s f i e d  t h a t  t h e  w i f e  i n  
w h o s e  f a v o u r  a n  o r d e r  h a s  b e e n  made u n d e r  t h i s  s e c t i o n  h a s  
r e m a r r i e d  o r  i s  n o t  l e a d i n g  a  c h a s t e  l i f e *  i t  s h a l l  r e s c i n d  
t h e  o r d e r .
O u s t o d y  o f  c h i M r m ™  In. a n y  p r o c e e d i n g  u n d e r  C h a p t e r  V 
o r  C h a p t e r  V I  t K e  ' d f s t r T c t  c o u r t . ,  may , f r o m  t i m e  t o  t i m e *  p a s s  
s u c h  i n t e r i m  o r d e r s  a n d  m ake  s u c h  p r o v i s i o n s  i n  t h e  d e c r e e  a s  
i t  m ay  s e e m  t o  i t  t o  b e  j u s t  a n d  p r o p e r  w i t h  r e s p e c t  t o  t h e  
c u s t o d y ,  m a i n t e n a n c e  a n d , e d u c a t i o n  o f  m i n o r  c h i l d r e n ,  eon***
B i  s t  e n t l y  w i t h  t h e  i r  w i s h e s  wli e r  ev  e r  p o s s i b l e *  a n d  a f  t e r  t h e  
d e c r e e *  u p o n  a p p l i c a t i o n  b y  p e t i t i o n  fo& t h e  p u r p o s e ,  m a k e ,  
r e v o k e ,  s u s p e n d  o r .  v a r y ,  f r o m  t i m e  t o  t i m e ,  a l l  s u c h  o r d e r s  
a n d  p r o v i s i o n s  w i t h ,  r e s p e c t  t o  t h e  c u s t o d y ,  m a i n t e n a n c e  a n d  
e d u c a t i o n  o f  s u c h  c h i l d r e n  a s  m i g h t  h a v e  b e e n  made  b y  s u c h  
d e c r e e  o r  i n t e r i m  o r d e r s  i n  c a s e  t h e  p r o c e e d i n g  f o r  obtain*** 
i n g  s u c h  d e c r e e  w e r e  s t i l l  p e n d i n g .
3 9 .  E n f o r c e m e n t  o f  a n d  a p p e a l  f r o m d e c r e e s  a n d  o r d e r s .  1=3 
A l l  d e c r e e s  a n d  o r d e r s  made b y  t h e  c o u r t  i n  a n y  p r o c e e d i n g  
u n d e r  C h a p t e r  V o r  C h a p t e r  VI s h a l l  b e  e n f o r c e d  i n  l i k e  
m a n n e r  a s  t h e  d e c r e e s  a n d  o r d e r s  o f  t h e  c o u r t  m ade  ha t h e  
e x e r c i s e  o f  i t s  o r i g i n a l  c i v i l  j u r i s d i c t i o n  a r e  e n f o r c e d  a n d  
may b e  a p p e a l e d  f r o m  u n d e r  t h e  l a w  f o r  t h e  t i m e  b e i n g  i n  f o r c e ;
. . P r o v i d e d  t h a t  e v e r y  s u c h  a p p e a l  s h a l l  b e  i n s t i t u t e d  
w i t h i n  a  p e r i o d  o f  n i n e t y  d a y s  f r o m  t h e  d a t e  o f  d e c r e e  o r  
o r d e r  *
4 0 .  A p p l i c a t i o n  Mio f  A c t  V o f  ,1,90,8. *" S u b j e c t  t o  t h e  o t h e r  
p r o v i s i o n s  c o n t a i n e d  ET t h i s  A c t T  e n d  t o  s u c h  r u l e s  a s  t h e  
H i g h  C o u r t  may m ake  i n  t h i s  b e h a l f ,  a l l  p r o c e e d i n g s  u n d e r  t h i s  
A c t  s h a l l  b e  r e g u l a t e d ,  a s  f a r  a s  .may b e  , b y  t h e  Code o f  C i v i l  
P r o c e d u r e ,  1 9 0 8  ( A c t  V 1 9 0 8 ) .
4 1  * P 0 w e r  o f  Hl,^i_ C p ur t  t o  malee r u l e s  r e g u  1  a t i n g  pr o c e c l u r e  . **
(1 )  T h e  H i g h  C o u r t s f i a  11  T ^ y l E c T t T F r F a r r o i i  ' i n  tITe b Y F f c T a T '* "  
G a z e t t e , m ake  s u c h  r u l e s  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  
c o n t a i n e d  i n  t h i s  A c t  a n d  t h e  C o d e  o f  C i v i l  P r o c e d u r e *  1 9 0 8  
( A c t  V o f  1 9 o 8 ) ,  a s  i t  may c o n s i d e r  e x p e d i e n t  f o r  t h e  p u r p o s e  
o f  c a r r y i n g  i n t o  e f f e c t  t h e  p r o v i s i o n s  o f  C h a p t e r s  V ,V I  a n d  V I I .
, ( 2 } I n  p a r t i c u l a r ,  a n d  w i t h o u t  p r e j u d i c e  t o  t h e  g e n e r a l i t y  
o f  t h e  f o r e g o i n g  p r o v i s i o n ,  s u c h  r u l e s  s h a l l  p r o v i d e  f o r  **
( a )  t h e  i m p l e a d i n g  b y  t h e  p e t i t i o n e r  o f  t h e  a d u l t e r e r
a s  a  c o - r e s p o n d e n t  on a  p e t i t i o n  f o r  d i v o r c e  on  t h e  
g r o u n d  o f  a d u l t e r y ,  a n d  t h e  c i r c u m s t a n c e s  i n  w h i c h  
t h e  p e t i t i o n e r  may b e  e x c u s e d  f r o m  d o  h a d  s o ;
( b )  t h e  a w a r d i n g  o f  d a m a g e s  a g a i n  s t  a n y  s u c h  c o - r e s p o n d e n t ;
8 3 1 ,
(c) the intervention in an?/ proceeding under Chapter V
or Chapter VI by any person n o t already a, party 
th e r e t 01
(d) the form and contents of p e t it io n s  for n u l l i t y  of
marriage or for divorce and the payment of costs  
incurred by p a rties  to such p etitions^  and
(e) any other matter for which no provision or no
s u f f ic ie n t  provision i s  made in. th is  Act* and for 
which provision i s  made in the Indian Divorce 
Act, 1369 (IV of 1869).
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4 2 .  S a v i n g * t£a N o t h i n g  c o n t a h i e d  i n  t h i s  A c t  s h a l l  a f f e c t  t h e  
v a l i d i t y  " o f  a n y  m a r r i a g e  n o t  s o l e m n i s e d  u n d e r  i t s  p r o v i s i o n s ^  
n o r  s h a l l  t h i s  A c t  b e  d e e m e d  d i r e c t l y  o r  i n d i r e c t l y  t o  a f f e c t  
t h e  v a l i d i t y  o f  a n y  mode o f  c o n t r a c t i n g  m a r r i a g e .
4 3 .  P e n a l t y  on m a r r i e d  p e r s o n  m a r r y i n g  a g a i n  u n d e r  t h i s  A c t . "  
S a v e  a s  o t h e r w i s e  p r o v i d e d  i n  C h a p t e r  I I I *  e v e r y  p e r s o n  w h o ,  
b e i n g  a t  t h e  t i m e  m a r r i e d ,  p r o c u r e s  a  m a r r i a g e  o f  h i m s e l f  o r  
h e r s e l f  t o  b e  s o l e m n i s e d  u n d e r  t h i s  A c t  s h a l l  b e  d e e m e d  t o  
h a v e  . c o m m i t t e d  a n  o f f e n c e  u n d e r  s e c t i o n  4 9 4  o r  s e c t i o n  4 9 5
o f  t h e  I n d i a n  P e n a l  Code ( A c t  XLV o f  i 8 6 0 } , a s  t h e  c a s e  m ay b ^  
a n d  t h e  m a r r i a g e  s o  s o l e m n i s e d  s h a l l  b e  v o i d .
4 4 .  P u n i s h m e n t  o f  b i g a m y ^  -  E v e r y  p e r s o n  w h o s e  m a r r i a g e  i s  
s o l e m n i s e d  u n d e r  t h i s  A c t  a n d  w h o ,  d u r i n g  t h e  l i f e t i m e ,  o f  h i s  
o r  h e r  w i f e  o r  h u s b a n d ,  c o n t r a c t s  a n y  o t h e r  m a r r i a g e  s h a l l  b e  
s u b j e c t  t o  t h e  p e n a l t i e s  p r o v i d e d  i n  s e c t i o n  4 9 4  a n d  s e c t i o n  
4 9 5  o f  t h e  I n d i a n  P e n a l  Code  ( A c t  XLV o f  i 8 6 0 } » f o r  t h e  
o f f e n c e  o f  m a r r y i n g  a g a i n  d u r i n g  t h e  l i f e t i m e  o f  a  h u s b a n d  o r  
w i f e ,  a n d  t h e  m a r r i a g e  s o  c o n t r a c t e d  s h a l l  b e  v o i d .
4 5 .  P e n a l t y  f o r  s i g n i n g  f a l s e  d e c l a r a t i o n  o r  c e r t i f i c a t e . -
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B v e r y  p e r s o n  ro a lc in g ,  s i b l i n g  o r  a t t e s t i n g  a n y .  d e c l a r a t i o n  o r
c e r t i f i c a t e  r e q u i r e d  b y  o r  u n d e r  t h i s  A c t  c o n t a i n i n g  a  s t a t e ­
m e n t  w h i c h  i s  f a l s e  a n d  w h i c h  h e  e i t h e r  3snows o r  b e l i e v e s  t o  
b e  f a l s e  o r  d o e s  n o t  b e l i e v e  t o  b e  t r u e  s h a l l  b e  g u i l t y  o f  
t h e  o f f e n c e  d e s c r i b e d  i n  s e c t i o n  1 9 9  ° f  t h e  I n d i a n  P e n a l  C ode  
( A c t  XLV o f  i 8 6 0 ) .
A ny M a r r  i a g e O  f f T c e r w h o  Eli o w in  g l y  a n d  w i l f u l l y  s o l e m n i z e s  
a  i r a r r i a g e  u n d e r  t h i s  A c t  «*
a )  w i t h o u t  p u b l i s h i n g  a  n o t i c e  r e g a r d i n g  s u c h  m a r r i a g e  
a s  r e q u i r e d  b y  s e c t i o n  S ,  o r
( 2 ) w i t h i n  t h i r t y  d a y s  o f  t h e  p u b l i c a t i o n  o f  t h e  
n o t i c e  o f  s u c h  m a r r i a g e ,  o r
( 3 } i n  c o n t r a v e n t i o n  o f  a n y  o t h e r  p r o v i s i o n  c o n t a i n e d  
i n  t h i s  A c t ,  . s h a l l  b e  p u n i s h a b l e  w i t h  s i m p l e  i m p r i s o n m e n t  . 
f o r  a  t e r m  w h i c h  may e x t e n d  t o  one y e a r ,  o r  w i t h  f i n e  w h i c h  
r e x t e n d  t o  f i v e  h u n d r e d  r u p e e s *  or  w i t h  b o t h .
4 7 .  M a r r i a g e  C e r t i f i c a t e  B o o k  t o  b e  o p e n  t o  i n s p e c t i o n .  -
( 1 )  T he  M a r r i a g e  C e r t i f i c a t e  B ook  k e p t  u n d e r  t h i s  A c t  s h a l l  
a t  a l l  r e a s o n a b l e  t i m e s  b e  o p e n  f o r  i n s p e c t i o n  a n d  s h a l l  b e  
a d m i s s i b l e  a s  e v i d e n c e  o f  t h e  s t a t e m e n t  t h e r e i n  c o n t a i n e d *
(2 )  C e r t i f i e d  e x t r a c t s  f r o m  t h e  M a r r i a g e  C e r t i f i c a t e  
B o o k  s h a l l *  on a p p l i c a t i o n  * b e  g i v e n  b y  t h e  M a r r i a g e  O f f i c e r  
t o  t h e  a p p l i c a n t  on p a y m e n t  b y  h i m  o f  t h e  p r e s c r i b e d  f e e *
4 8 .  T r a n s m i s s i o n  xo f  c o p i e s  o f  e n t r i e s  h i  i a a r r i a g e  . r e c o r d s * ^  
E v e r y  M a r r i a g e "  O f f i c e r  i n  a  State s h a l l  s e n d  to t h e  R e g i s t r a r  
G e n e r a l  o f  B i r t h s ,  D e a t h s  a n d  M a r r i a g e s  o f  t h a t  S t a t e  a t  s u c h  
i n t e r v a l s  a n d  i n  s u c h  f o r m  a s  may b e  p r e s c r i b e d ,  a  t r u e  o o p y  
o f  a l l  e n t r i e s  made b y  h i m  i n  t h e  M a r r i a g e  C e r t i f i c a t e  Book 
s i n c e  t h e  l a s t  o f  s u c h  i n t e r v a l s ,  a n d *  i n  t h e  c a s e  o f  M a r r i a g e  
O f f i c e r  o u t s i d e  t h e  t e r r i t o r i e s  t o  w h i c h  t h i s  A c t  e x t e n d s  t h e  
t r u e  c o p y  s h a l l  b e  s e n t  t o  s u c h  a u t h o r i t y  a s  t h e  C e n t r a l  
G o v e r n m e n t  m ay  s p e c i f y  i n  t h i s  b e h a l f ,
4 9 .  C o r r e c t ion, o f  e r r o r s , -  ( l )  Any M a r r i a g e  O f f ! o a r  who 
d i s c o v e r s  a n y  e r r o r  i n  t l i e  f o r m  o r  s u b s t a n c e  o f  a n y  e n t r y  i n  
t h e  M a r r i a g e  C e r t i f i c a t e  B o o k  m a y ,  w i t h i n  c n e  m o n t h  n e s t  
a f t e r  t h e  d i s c o v e r y  o f  s u c h  e r r o r  i n  t h e  p r e s e n c e  o f  t h e  
p e r s o n s  m a r r i e d  o r ,  i n  c a s e  o f  t h e i r  d e a t h  o r  a b s e n c e ,  i n  t h e  
p r e s e n c e  o f  tw o  o t h e r  c r e d i b l e  w i t n e s s e s » c o r r e c t  t h e  e r r o r
b y  e n t r y  i n  - t h e  m ar  g i n  - w i t h  ou t  a n y  a l t e r a t i o n  o f  t h e  o r i g i n a l  
e n t r y  a n d  s h a l l  s i g a  t h e  m a r g i n a l  e n t r y  a n d  a d d  t h e r e t o  t h e  
d a t e  o f  s u c h  c o r r e c t i o n  a n d  t h e  M a r r i a g e  O f f i c e r  s h a l l  make 
t h e  l i k e  m a r g i n a l  e n t r y  i n  t h e  c e r t i f i c a t e  t h e r e o f *
( 2 ) E v e r y  c o r r e c t i o n  m ade  u n d e r  t h i s  s e c t i o n  s h a l l  b e  
a t t e s t e d  b y  t h e  w i t n e s s e s  i n  w h o s e  p r e s e n c e  i t  w a s  m a d e .
(3 ) W h ere  a  c o p y  o f  a n y  m t r y  h a s  a l r e a d y  b e e n  s e n t  u n d e r  
s e c t i o n  4 8  t o  t h e  R e g i s t r a r  G e n e r a l  o r  o t h e r  a u t h o r i t y  t h e
M a r r i a g e  ■ O f f  l e e r s h a l l  m a k e  a n d  s e n d  i n  l i k e  m a n n e r  a  
s e p a r a t e  c e r t i f i c a t e  o f  t h e  o r i g i n a l  e r r o n e o u s  e n t r y  a n d  o f  
t h e  m a r g i n a l  c o r r e c t i o n s  t h e r e i n  m a d e ,
50  . P o w e r  t o  malee :r u  1 e s , : -  ( l )  The  C e n t r a l  G o v e r n m e n t  . i n  t h e  
c a s e ,  o f  d i p l o m a t i c  a n d  - c o n s u l a r  o f f i c e r  s .  a n d  o t h e r  o f f i c e r s  
o f .  t h e  C e n t r a l  G o v e r n m e n t ,  a n d  t h e  S t a t e  G o v e r n m e n t ,  i n  a l l  
o t h e r  c a s e s ,  may* b y  n o t i f i c a t i o n  i n  t h e  O f f i c i a l  G a z e t t e *  
m a k e  r u l e s  f o r  c a r r y i n g  o u t  t h e  p u r p o s e s  o f  t h i s  A c t .
. ( 2 ) I n  p a r t i c u l a r  * a n d  w i t h o u t  p r e j u d i c e  t o  t h e  g e n e r a l i t y ' '  
o f  t h e  f o r e g o i n g  p o w e r ,  s u c h  r u l e s  m ay  p r o v i d e  f o r  a l l  o r  a n y  
o f  t h e  f o l l o w i n g  m a t t e r s  n a m e ly :* *
( a )  t h e  d u t i e s  a n d . p o w e r s  o f  M a r r i a g e  O f f i c e r s  a n d  t h e  
a r e a s  i n  w h i c h  t h e y  may e x e r c i s e  j u r i s d i c t i o n *
Cb) t h e  m a n n e r  i n  w h i c h  a  M a r r i a g e  O f f i c e r  may h o l d
i n q u i r i e s  u n d e r  t h i s  A c t  a n d  t h e  p r o c e d u r e  t h e r e f o r *
( c )  th e .  f o r m  a n d  m a n n e r  i n  w h i c h  a n y  b o o k s  r e q u i r e d  b y  o r
u n d e r  t h i s  A c t  s h a l l  b e  m a i n t a i n e d *
(a.) t h e  f e e s  t h a t  m ay  b e  l e v i e d  f o r  t h e  p e r f o r m a n c e  o f
a n y  d u t y  i m p o s e d  u p o n  a  M a r r i a g e  O f f i c e h o l d e r  t h i s  
A c t #
( e )  t h e  m a n n e r  i n  w h i c h  p u b l i c  n o t i c e  s h a l l  b e  g i v e n
u n d e r  S e c t i o n  1 6 ;
( f )  t h e  f o r m  i n  w h i c h *  .and t h e  i n t e r v a l s  w i t h i n  w h i c h *
c o p i e s  o f  e n t r i e s  i n  t h e  M a r r i a g e  C e r t i f i c a t e  B o o k
s h a l l  b e  s e n t  i n  p u r s u a n c e  o f  S e c t i o n  48*
(®) a n y  o t h e r  m a t t e r  w h i c h  may b e  o r  r e q u i r e s  t o - b e  
p r e s c r i b e d .
51;* R e p e a l s  a n d  s a v i n g s *  ^  ( l )  The S p e c i a l  M a r r i a g e  Act*  1 8 7 2  
I l l  o f  I 8 7 2 ) a n d  a n y  l a w - c o r r e s p o n d i n g  t o .  t h e  S p e c i a l  M a r r i a g e  
A c t *  1 8 7 2  * i n  f o r c e  i n  a n y  P a r t . B  S t a t e  i m m e d i a t e l y  b e f o r e  t h e  
c o m m a i c e m e n t  o f  t h i s  A c t  a r e  h e r e b y  r e p e a l e d .
( 2 ) N o t w i t h s t a n d i n g  eu-ctyfr'epeal-* m .
( a )  a l l  m a r r i a g e s  d u l y  s o l e m n i z e d  u n d e r  t h e  S p e c i a l  
M a r r i a g e  A c t* .  1 8 7 2  . ( I I I  o f  1 8 7 2 ) * . o r  a n y  s u c h  
c o r r e s p o n d i n g  l a w ■s h a l l  b e  d e em ed  t o  h a v e  b e e n  
s o l e m n i z e d  u n d e r  t h i s  A c t :
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(to) a l l  s u i t s  a n d  p r o c e e d i n g s  i n  c a u s e s  a n d  m a t t e r s  
m a t r i m o n i a l  w h i c h ,  when t h i s  A c t  c o m e s  i n t o ,  
o p e r a t i o n - ,  a r e  p a i d i n g  i n  a n y ,  c o u r t  > s h a l l  toe 
d e a l t  w i t h  a n d  d e c i d e d  toy s u c h  c o u r t  so  f a r  a s  
m ay  t o e ,  a s  i f  they* h a d  toeen  o r i g i n a l l y  i n s t i t u t e d  
t h e r e i n  u n d e r  t h i s  A c t .
(3 ) The provisions of suto-seetion (2 ) she,11 toe- without 
prejiidice to the provisions contained in S ection  6 of the 
General Clauses /let, 1097 (X of 1897) * which sh a ll  a lso  
apply to the repeal of the correspond hi g law as i f  such 
corresponding law had toeen an enactment.
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l 8 t h  May* 1 9 5 5 .
AN ACT t o  a m e n d  a n d  c o d i f y  t h e  l a w  r e l a t i n g  t o  m a r r i a g e
a m o n g  H i n d u s .
Be i t  e n a c t e d  Toy P a r l i a m e n t  i n  t h e  S i x t h  Y e a r  o f  
t h e  R e p u b l i c  o f  I n d i a  a s  f o l l o w s ; * *
ra^ngEm;
1 .  ( i )  T h i s  A c t  m a y  b e  c a l l e d  t h e  H i n d u  M a r r i a g e  A c t*  1 9 5 5  ,
( 2 )  I t  e x t e n d s  t o  t h e  w h o l e  o f  I n d i a  e x c e p t  t h e  S t a t e  
o f  Jammu a n d  K a s h m i r *  a n d  a p p l i e s  a l s o  t o  H i n d u s  d o m i c i l e d  
i n  t h e  t e r r i t o r i e s  t o  w h i c h  t h i s  A c t  e x t e n d s  who a r e  o u t s i d e  
t h e  s a i d  t  e r r  i t  o r  i  e s  •
2 .  ( l )  T h i s  A c t  a p p l i e s
( a )  t o  a n y  p e r s o n  who i s  a  H i n d u  b y  r e l i g i o n  i n  a n y  o f  
i t s  f o r m e  o r  d e v e l o p m e n t s *  i n c l u d i n g  a  V i r a s h a i v a *  
a  L in igsaya t  * o r  a  f o l l o w e r  o f  t h e  B rahm o* P r a r t h a n a  
o r  A r y a  B a m a j  *
(to) t o  a n y  p e r  sen. who i s  a  B u d d h i s t *  J a i n a  o r  S i l s h  b y  
r e l i g i o n *  a n d
( c )  t o , a n y  o t h e r  p e r s o n  d o m i c i l e d  i n  t h e  t e r r i t o r i e s  t o  
w h i c h  t h i s  A c t  e x t e n d s  who i s  n o t  a, M u s l im *
C h r i s t i a n *  P a r s !  o r , J e w  b y  r e l i g i o n *  u n l e s s  i t  i s  
p r o v e d  t h a t  a n y  s u c h ,  p e r  so n  w o u l d  n o t  h a v e  b e e n  
g o v e r n e d  b y  t h e  H i n d u  l a w  o r  b y  a n y  c u s t o m  o r  u s a g e  
a s  p a r t  o f  t h a t  l a w  i n . r e s p e c t  o f  a n y  o f  t h e  m a t t e r s  
d e a l t  w i t h  h e r e i n  i f  t h i s  A c t  h a d  n o t  b e e n  p a s s e d .
E x p l a n a t i o n ,  ™ T h e  f o l l o w i n g  p e r s o n s  a r e  H i n d u s *  B u d d h i s t s  
J a i n a s  o r  S i l & i s  b y  r e l i g i o n *  a s  t h e  c a s e  m a y  be:**
( a )  any c h i l d *  l e g i t i m a t e  o r  i l l e g i t i m a t e *  b o t h  o f  w h o s e
p a r e n t s  a r e  H i n d u s *  B u d d h i s t s *  J a i n  a s  o r  S i l c h s  b y
r e l i g i o n ;
( b )  a n y  c h i l d *  l e g i t i m a t e  ov i l l e g i t i m a t e *  c n e  o f - w h o s e
p a r e n t s  i s  a  H i n d u *  B u d d h i s t *  J a i n a  o r  S i k h  b y  , 
r e l i g i o n  a n d  who i s  b r o u g h t  u p . a s  a  m em ber  <§>£> t h e  
t r i b e *  c o m m u n i ty *  g r o u p  o r  f a m i l y  t o  w h i c h  s u c h  
p a r e n t  b e l o n g s  o r  b e l o n g e d ;  a n d
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( c )  a n y  p e r s o n  who i s  a  c o n  v e r t  o r  r e c o n v e r t  t o  t h e  
H i n d u ,  B u d d h i s t  * J a i n a  o r  S i l d i  r e l i g i o n  »
- . ( 2 ) N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  -in s u b j e c t i o n
d ) f n o t h i n g  c o n t a i n e d  in  t h i s  A c t  s h a l l  a p p l y  t o  t h e  member© 
o f  a n y  S c h e d u l e d  . T r i b e  w i t h i n  t h e  m e a n i n g  o f  c l a u s e  ( 2 5 )  o f  
a r t i c l e  3 6 6  o f  t h e  C o n s t i t u t i o n  u n l e s s  t h e  C e n t r a l  G o v e r n m e n t *  
b y  n o t i f i c a t i o n  i n  t h e  O f f i c i a l  G a z e t t e *  o t h e r w i s e  d i r e c t s ,
( 3 ) The e x p r e s s i o n  " H i n d u "  i n  a n y  p o r t i o n  o f  t h i s  A c t  
s h a l l  b e  c o n s t r u e d  a a  i f : i t  i n c l u d e d  a  p e r s o n  w h o ,  t h o u g h  n o t  
a  H i n d u  b y  r e l i g i o n . *  i s  ^ n e v e r t h e l e s s  * a  p e r s o n  t o  whom t h i s  
A c t  a p p l i e s  b y  v i r t u e  o f  t h e  p r o v i s i o n s  c o n t a i n e d  i n  t h i s ,  
s e c t i o n ,
3 , I n  t h i s  A c t*  u n l e s s  t h e  c o n t e x t  o t h e r w i s e  r e q u i r e s *  ™
( a )  t h e  e x p r e s s i o n s  " c u s t o m *1 a n d  " u s a g e "  s i & i i f y  a n y  r u l e
w h i c h *  h a v i n g  b e e n  c o n t i n u o u s l y  a n d  u n i f o r m l y  
o b s e r v e d  f o r  a . l o n g  t i m e *  h a s  o b t a i n e d  t h e  f o r c e  o f  
law *  a m o n g  H i n d u s  i n  a n y  l o c a l  a r e a *  t r i b e *  c o m m u n i ty  
g r o u p  o r  f a m i l y :
P r o v i d e d  t h a t  t h e  r u l e  i s  c e r t a i n  a n d  n o t  un™ 
r e a s o n a b l e  o r  o p p o s e d  t o  p u b l i c  p o l i c y *  a n d
P r o v i d e d  f u r t h e r  t h a t  i n  t h e  c a s e  o f  a  r u l e  a p p l i c a * *  
h i e  o n l y  t o  a  f a m i l y  i t  h a s  n o t  b e e n  d i s c o n t i n u e d  b y  
t h e  f a m i l y ;
( b )  " d i s t r i c t  c o u r t "  m e a n s *  i n  a n y  a r e a  f o r  w h i c h  t h e r e  i s
a .  c i t y  c i v i l  c o u r t *  t h a t  c o u r t *  a n y  i n  a n y  o t h e r  a r e a  
t h e  p r i n c i p a l  c i v i l  c o u r t  o f  o r i g i n a l  j u r i s d i c t i o n  a n d  
i n c l u d e s  a n y  o t h e r  c i v i l  c o u r t  w h i c h  may b e  s p e c i f i e d  
b y  t h e  S t a t e  . G o v e r n m e n t  * b y  n  o t i f  i  e a t  i o n  i n  t h e  O f f i e i :  
G a z e t t e *  a s  h a v i n g  j u r i s d i c t i o n  i n  r e s p e c t  o f . t h e  s 
m a t t e r s  d e a l t  w i t h  in  t h i s  A c t ;
( c )  "ful-l b l o o d "  a n d  " h a l f  b l o o d "  tw o  p e r s o n s  a r e  s a i d  t o
b e  r e l a t e d  t o  e a c h  o t h e r  b y  f u l l  b l o o d  w h e n  t h e y  a r e  
d e s c e n d e d  f r o m  a  common a n c e s t o r  b y  t h e  same w i f e  a n d  
b y  h a l f  b l o o d  w h e n  t h e y  a r e  d e s c e n d e d  f r o m  a  common 
a n c e s t o r  b u t  b y  d i f f e r e n t  w i v e s ;
(d )  " u t e r i n e . b l o o d "  «■ two p e r s o n s  a r e  s a i d  t o  b e  r e l a t e d
t o  e a c h ,  o t h e r  b y  u t e r i n e  b l o o d  w h e n  t h e y  a r e  d e s c e n ­
ded- f r o m  a  eommcn a n c e s t r e s s  b u t  b y  d i f f e r e n t
h u s b a n d s . ;
\  ' !
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E x p l a n a t i o n  * •* I n  c l a u s e s  ( c )  a n d  (d )  , " a n c e s t o r *1 
i n c l u d e s ’t h e  f a t h e r  a n d  " a n c e s t r e s s "  t h e  m o t h e r :
( e )  " p r e s c r i b e d "  m e a n s  p r e s c r i b e d  b y  r u l e s  made u n d e r
t h i s  A c t |
( f )  ( U  11 a a p t n d a  r e l a t i o n s h i p "  w i t h  r e f e r e n c e  t o  a n y
p e r s o n  e x t e n d s  a s  f a r  a s  t h e  t h i r d  g e n e r a t i o n  
" ( i n c l u s i v e )  i n  t h e  l i n e  o f  a s o e a t  t h r o u g h  t h e  
m o t h e r ,  a n d  t h e  f i f t h  ( i n c l u s i v e )  , i n  t h e  l i n e  o f  
a s c e n t  t h r o u g h ,  t h e  f a t h e r , :  t h e .  l i n e  b e i n g  t r a c e d  
u p w a r d s  i n  e a c h  c a s e  f r o m ,  t h e  p e r s o n  c o n c e r n e d  , 
who i s  t o  h e  c o u n t e d  a s  t h e  f i r s t  g e n e r a t i o n s
( i i )  tw o  p e r s o n s  a r e  s a i d  t o  b e  " s a p  i n  d a s "  o f . e a c h  
o t h e r  i f  . o n e  i s .  a  l i n e a , !  a s c e n d a n t  o f  t h e  . o t p e r  
w i t h i n '  t h e  l i m i t s  o f  s a p i n d a  r e l a t i o n s h i p ,  o r  i f  
t h e y  h a v e  a  commaa l i n e a l  a s c e n d a n t  who i s  w i t h i n  
t h e ' l i m i t s  o f  s a p  in  d a  r e l a t i o n s h i p  w i t h  r e f e r e n c e  
t o  e a c h  o f  t h e m ;
(g )  " d e g r e e s  o f  p r o h i b i t e d  r e l a t i o n s h i p 11 ™ tw o !  p e r  s o n s
a r e  s a i d  t o  b e  w i t h i n  t h e  " d e g r e e s  o f  p r o h i b i t e d  
r e l a t i o n s h i p "
( i )  i f  one  i s  a  l i n e a l  a s c e n d a n t  o f  t h e  o t h e r ; o r  
( i i ) ,  i f  o n e  w a s  t h e  w i f e  o r  h u s b a n d  o f  a  l i n e a l  . 
a s c e n d a n t  o r  d e s c e n d a n t  o f  t h e  o t h e r ;  o r
( i i i )  i f  o n e  w a s  t h e  w i f e  o f  t h e  b r o t h e r  o r  o f  t h e  
f a t h e r  1 s  o r  m o t h e r  1 s.  b r o t h e r  o r  o f  t h e  g m n d *  
f a t h e r  * s  or. g r a n d m o t h e r  *s b r o t h e r  o f  t h e  
o t h e r ; -  o r
.( iv )  i f  t h e  tw o  a r e  b r o t h e r  a n d  s i s t e r ,  u n c l e  a n d  
n i e c e ,  a u n t  a n d  n e p h e w ,  o r  c h i l d r e n  o f  
b r o t h e r  a n d  s i s t e r  o r  o f  tw o  b r o t h e r s  o r  o f  
two s i s t e r s ;
E x p l a n a t i o n  » «  F o r  t h e  p u r p o s e s  o f  c l a u s e s  ( f )  a n d  ( g ) , 
r e l a t i o n s h i p  i n c l u d e s
( i )  r e l a t i o n s h i p  b y  h a l f  o r  u t e r i n e  b l o o d  a s  w e l l  a s
b y  f u l l  b l o o d ;
( i i )  i l l e g i t i m a t e  b l o o d  r e l a t i o n s h i p  a s  w e l l  a s  l e g i t i m a t e s
( i i i )  r e l a t i o n s h i p  b y  a d o p t i o n  a s  w e l l  a s  b y  b l o o d ;
a n d  a l l  t e r m s  o f  r e l a t i o n s h i p  i n  t h o s e  c l a u s e s  s h a l l  b e  
c o n s t r u e d  a c c o r d i n g l y .
4 .  S a v e  a s  o t h e r w i s e  e x p r e s s l y *  p r o v i d e d  t o  t h i s  A c t ,  •»
( a )  a n y  t e x t ,  r u l e  o r  i n t e r p r e t a t i o n  o f  H i n d u  l a w
o r  a n y  c u s t o m  o r  u s a g e  a s  p a r t  o f  t h a t  l a w  i n  
f o r c e  i m m e d i a t e l y  b e f o r e  t h e  co m m en c em e n t  o f  
t h i s  A c t  s h a l l  c e a s e  t o  h a v e  e f f e c t  w i t h  r e s p e c t  
t o  a n y  m a t t e r  f o r  w h i c h  p r o v i s i o n  i s  m a d e  i n  
t h i g i  A c t ;
(b )  a n y  o t h e r  l a w  i n  f o r c e  i m m e d i a t e l y  b e f o r e , t h e
c o m m en c em e n t  o f  t h i s  A c t  s h a l l  ce% se  t o  h a v e  
e f f e c t  i n  s o  f a r ' a s  i t  i s  i n  c o n s i s t e n t  w i t h  a n y  
o f  t h e  p r o v i s i o n . s  c o n t a i n e d  to  t h i s  A c t . .
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5® A m a r r i a g e  m ay b e  s o l e m n i z e d  b e  t w e e n ,  a n y  tw o  H i n d u s ,  
i f  t h e  f o l l o w i n g  c o n d i t i o n s  a r e  f u l f i l l e d , n a m e l y :  ®
( i )  n e i t h e r  p a r t y  h a s  a  s p o u s e  l i v i n g  a t  t h e  t i m e  
o f  m a r r i a g e ;
( i i )  n e i t h e r  p a r t y  i s  an  i d i o t  o r  a  l u n a t i c  a t  t h e  
t i m e  o f  t h e  m a r r i a g e ;
( i i i )  i f  t h e  b r i d e g r o o m  has . ,  c o m p l e t e d  t h e  a g e  .o f
• e i g h t e e n  y e a r s  a n d  tji© b r i d e  t h e  a g e  o f  f i f t e e n  
y e a r s  a t  t h e  t i m e  o f  t h e  m a r r i a g e ;
( i v )  t h e  p a r t i e s  a r e  n o t  w i t h i n  t h e  d e g r e e s  o f  ;pro-~ 
h  i b  i  t  ed r  e l a t  i  on s h i p , ,  ■ u n i  ©s  3 t h e  cu s t  om o r  
u s a g e  g o v e r n i n g  e a c h  o f  t h e m  p e r m i t s  o f  a  
m a r r i a g e  b e t w e e n  t h e  t w o ;
( v )  t h e  p a r t i e s  a r e  n o t  g a g j n d a s  o f  e a c h  o t h e r ,  u n l e s s  
t h e  c u s t o m  o r  u s a g e "  g o v e r n i n g  e a c h  o f  t h e m  
p e r m i t s  o f  a  m a r r i a g e  b e t w e e n  t h e  t w o ;
( v i )  w h e r e  t h e  b r i d e  h a s  n o t  c o m p l e t e d  t h e  a g e  o f  
e i g h t  e m y e a r  s  * t h e  c m s e n t  o f  t h e  g u a r d i a n  
i n  m a r r i a g e ,  i f  a n y ,  h a s  b e e n  o b t a i n e d  t o  t h e  
m a r r i a g e  * ' • ‘
6 .  ( l )  W h e r e v e r  t h e  c o n s e n t  o f  a  g u a r d i a n  i n  m a r r i a g e  i s
n e c e s s a r y  f o r  a  b r i d e  u n d e r  t h i s  A c t , t h e  p e r s o n s  e n t i t l e d  
t o  g i v e  s u c h  c o n s e n t ,  s h a l l  b e  , t h e  f o l l o w i n g  t o  t h e  o r d e r  
s p e c i f i e d  h e r e u n d e r ,  n a m e ly : * *
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( a ) t h e f a t h e r ;
(b ) t h e m o t h e r ;
( c ) t h e p a t e r n a l  g r a n d f a t h e r ;
(<*) t h e p a t e r n a l  g r a n  dm o t h e r ;
( e ) t h e b r o t h e r  b y f u l l  b l o o d ;
t h e  e l d e r  b e  i n g  p r e f e r r e d ;
( f ) t h e b r o t h e r  b y h a l f  b l o o d ;
b y h a l f  b l o o d t h e  e l d e r  b e
as "between brothers
Provided that the bride i s  l i v in g  with him and is  
being brought up by him;
(g) the paternal uncle, by f u l l  blood: as between
paternal uncles the elder being preferred;
(h) the paternal uncle by h a lf  blood; as between
paternal uncles by h a lf  blood the eld ex* being  
preferred;
Provided that the bride is  l i v in g  with him and is  
being brought up by him;
( i )  t h e  m a t e r n a l  g r a n d f a t h e r  
( j )  t h e  m a t e r n a l  g r a n d m o t h e r
(k )  t h e  m a t e r n a l  u n c l e . b y  f u l l  b l o o d ;  a s  b e t w e e n  
m a t e r n a l  u n c l e s  t h e  e l d e r  b e i n g  p r e f e r r e d : -
P r o v i d e d  t h a t  t h e  b r i d e  i s  l i v i n g  w i t h  him. a n d  i s  
b e i n g  b r o u g h t  u p  b y  h i m .
( 2 ) H o  p e r s o n  s h a l l  b e  e n t i t l e d  t o  a c t  a s  a  g u a r d i a n  
i n  m a r r i a g e  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  u n l e s s  
s u c h  p e r s o n  h a s  h i m s e l f  c o m p l e t e d  h i s  o r  h e r  t w e n t y * f i r s t  
y e a r  e
( 3 ) W h e r e  a n y  p e r s o n  e n t i t l e d  t o  b e  t h e  g u a r d i a n  i n  
m a r r i a g e  u n d e r  t h e  f o r e g o i n g  p r o v i s i o n s  r e f u s e s *  o r  i s  f o r  
a n y  c a u s e ' u n a b l e  o r  u n f i t ,  t o  a c t  a s  s u c h *  t h e  p e r s o n  n e x t  
i n  o r d e i 7 s h a l l  b e  e n t i t l e d  ,t o  b e  t h e  g u a r d i a n .
• 8hOo
( 4 ) I n  t h e  a b s e n c e  o f  a n y  s u c h  p e r s o n  a s  i s  r e f e r r e d  
t o  i n  s u b j e c t i o n  ( l )  , t h e  c o n s e n t  o f  a  g u a r d i a n  s h a l l  n o t  
b e  n e c e s s a r y  f o r  a  m a r r i a g e  u n d e r  t h i s  A c t .
(5 )  H o t h i n g  i n  t h i s  .A c t  s h a l l  a f f e c t  t h e  j u r i s d i c t i o n  
o f  a  c o u r t  t o  p r o h i b i t  b y  i n j u n c t i o n  a n  i n t e n d e d  m a r r i a g e #  
i f  i n  t h e  i n t e r e s t s  o f  t h e  b r i d e  f o r  w h o s e  m a r r i a g e  c o n s e n t  
i s  r e q u i r e d  , t h e  c o u r t  t h i n k s  i t  n e c e s s a r y  t o  d o  s o .
7 . ( l )  A H i n d u  m a r r i a g e  m ay b e  s o l e m n i z e d  i n  a c c o r d a n c e  
w i t h  t h e  c u s t o m a r y  r i t e s  a n d  c e r e m o n i e s  o f  e i t h e r  p a r t y  
t h e r e t o .
( 2 ) W h e r e  s u c h  r i t e s  a n d  c e r e m o n i e s  i n c l u d e  t h e  
S a p 'b a p a d i  ( t h a t  i s » t h e  t a l c i n g  o f  s e v e n  s t e p s  b y  t h e  b r i d e g r o o m  
a n d  t h e  b r i d e  j o i n t l y  b e f o r e  t h e  s a c r e d  f i r e )  , t h e  m a r r i a g e  
b e e o m e s  comp 1  e t e  a n d  b i n d i n g  w h en  t h e  s e v e n t h  s t e p  i s  t a k e n ,
8 . ( l )  3?or t h e  p u r p o s e  o f  f a c i l i t a t i n g  t h e  p r o o f  o f  H i n d u  
m a r r i a g e s  , t h e  s t a t e  G o v e r n m e n t  m ay  m a k e  r u l e s  p r o v i d i n g  t h a t  
t h e  p a r t i e s -  t o  a n y  s u c h  m a r r i a g e  m ay h a v e  t h e  p a r t i c u l a r s  
r e l a t i n g  t o  t h e i r  m a r r i a g e  e n t e r e d  i n  s u c h - m a n n e r  a n d  s u b j e c t  
t o  s u c h  c o n d i t i o n s  a s  m ay  b e  p r e s c r i b e d  i n  a  H i n d u ,  M a r r i a g e  
R e g i s t e r  k e p t  f o r  t h e  p u r p o s e .
( 2 ) - N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  i n  s u b - s e c t i o n  ( l )  
t h e  S t a t e  G o v e r n m e n t  m a y ,  i f  i t  i s  o f  o p i n i o n  t h a t  i t  i s  
n e c e s s a r y  o r  e x p e d i e n t  s o  t o  d o ,  p r o v i d e  t h a t  t h e  e n t e r i n g  o f  
t h e  p a r t i c u l a r s  r e f e r r e d  t o  i n  s u b j e c t i o n  ( l )  s h a l l  b e  
c o m p u l s o r y  i n  t h e  S t a t e  o r  i n  a n y  p a r t  t h e r e o f ,  w h e t h e r  i n  a l l  
c a s e s  o r  i n  s u c h  c a s e s  a s  m a y ' b e  s p e c i f i e d ,  a n d  w h e r e  a n y  s u c h  
d i r e c t i o n . h a s  b e e n  i s s u e d ,  a n y  p e r s o n  c o n t r a v e n i n g  a n y  r u l e  
m ad e  i n  t h i s  b e h a l f  s h a l l  b e  p u n i s h a b l e  w i t h  f i n e  w h i c h  may 
e x t e n d  t o  t w e n t y - f i v e  r u p e e s .
(3 ) A l l  r u l e s  m ade  u n d e r  t h i s  s e c t i o n  s h a l l  b e  l a i d  
b e f o r e  t h e  S t a t e  L e g i s l a t u r e ,  a s  s o o n  a s  may b e ,  a f t e r  t h e y  
a r e  m ade  *
(4 ) T h e  H i n d u  M a r r i a g e  R e g i s t e r  s h a l l - a t  a l l  r e a s o n a b l e  
t i m e s  b e  open. ,  f o r  i n s p e c t i o n . ,  a n d  s h a l l  b e  a d m i s s i b l e  a s  
e v i d e n c e  o f  t h e  s t a t e m e n t s  t h e r e i n  c o n t a i n e d  a n d  c e r t i f i e d  
e x t r a c t s  .t h e r e f r o m ,  s h a l l ,  on  a p p l i c a t i o n , ,  b e  g i v e n  b y  t h e  
R e g i s t r a r  on  p a y m e n t  t o  h i m  o f  t h e  p r e s c r i b e d  f e e .
(5)  N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  i n  t h i s  s e c t i o n  , 
t h e  v a l i d i t y  o f  a n y  H i n d u  m a r r i a g e  s h a l l  i n  n o  w a y  b e  
a f f e c t e d  b y  t h e  o m i s s i o n  t o  make t h e  e n t r y .
RESTITUTION OF CONJUGAL RIGHTS AMD JU DICIAL
- “SEPARATION — . . .
9 .  ( 1 )  M ie n  e i t h e r  t h e  h u s b a n d  o r  t h e  w i f e  h a  Dig w i t h o u t
r e a s o n a b l e  e x c u s e *  w i t h d r a w n  f r o m  t h e  s o c i e t y  o f  t h e  o t h e r *  
t h e  a g g r i e v e d ,  p a r t y  may a p p l y *  b y  p e t i t i o n  t o  t h e  d i s t r i c t  
c o u r t *  f o r  r e s t i t u t i o n  o f  con. j u g a l  r i g h t s  a n d  t h e  c o u r t ,  on  
b e i n g  s a t i s f i e d  o f  t h e  t r u t h  o f  t h e  s t a t e m e n t s  m ade  i n  s u c h  
p e t i t i o n  a n d  t h a t  t h e r e  i s  n o  l e g a l  g r o u n d  w hy  t h e  a p p l i c a t i o n  
s h o u l d  n o t  b e  g r a n t e d *  m ay  d e c r e e  r e s t i t u t i o n  o f  c o n j u g a l  
r i g h t s  a c c o r d i n g l y *
( 2 ) N o t h i n g  s h a l l  b e  p l e a d e d  i n  a n s w e r  t o  a  p e t i t i o n  f o r  
r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  w h i c h  s h a l l  n o t  b e  a  g r o u n d  
f o r  j u d i c i a l  s e p a r a t i o n  o r  f o r  n u l l i t y  o f  m a r r i a g e  o r  f o r  
d i v o r c e ,
10* ( l )  E i t h e r  p a r t y  t o  a  m a r r i a g e *  w h e t h e r  s o l e m n i z e d  b e f o r e  
o r  a f t e r  t h e  c o m m e n c e m e n t  o f  t h i s  A c t ,  m ay  p r e s e n t  a  p e t i t i o n  
t o  t h e  d i s t r i c t  c o u r t  p r a y i n g  f o r  a  d e c r e e  f o r  j u d i c i a l  
s e £ > a r a t i o n  on. t h e  g r o u n d  t h a t  t h e  o t h e r  p a r t y  «»
( a )  h a s  d e s e r t e d  t h e  p e t i t i o n e r  f o r  a  c o n t i n u o u s  p e r i o d
o f  n o t  l e s s  t h a n  tw o  y e a r s  I m m e d i a t e l y  p r e c e d i n g  
t h e  p r e s e n t a t i o n  o f  t h e  p e t i t i o n *  o r
( b )  h a s  t r e a t e d  t h e  p e t i t i o n e r  w i t h  s u c h  c r u e l t y  a s  t o
c a u s e  a  r e a s o n a b l e  a p p r e h e n s i o n  i n  t h e  m i n d  o f  t h e  
p e t i t i o n e r  t h a t  i t  w i l l  b e  h a r m f u l  o r  i n j u r i o u s  f o r  
t h e  p e t i t i o n e r  t o  l i v e  w i t h  t h e  o t h e r  p a r t y ;  o r
( e )  h a s ,  fo x ’ a  p e r i o d  o f  n o t  l e s s  t h a n  m e  y e a r
i m m e d i a t e l y  p r e c e d i n g  t h e  p r e s e n t a t i o n  o f  t h e  
p e t i t i o n *  b e e n  s u f f e r i n g  f r o m  a  v i r u l e n t  f o r m  o f  
l e p r o s y ;  o r
( d H h a s *  f o r  a  p e r i o d  o f  n o t  l e s s  t h a n  t h r e e  y e a r s  
i m m e d i a t e l y  p r e c e d i n g  ) t h e  p r e s e n t a t i o n  o f  t h e  
p e t i t i o n  * b e e n  s u f f e r i n g  f r o m  v e n e r e a l  d i s e a s e  i n  
a  c o m m u n i c a b l e  f o r m *  t h e  d i s e a s e  n o t  h a v i n g  b e e n  
c o n t r a c t e d  f r o m  t h e  p e t i t i o n e r ;  o r
( e )  h a s  b e e n  c o n t i n u o u s l y  o f  u n s o u n d  m in d  f o r  a  p e r i o d  
o f  n o t  l e s s  t h a n  tw o  y e a r s  i m m e d i a t e l y  p r e c e d i a g  
t h e  p r e s e n t a t i o n  o f  t h e  p e t i t i o n *  o f
^ S u b s t i t u t e d  b y  t h e  H i n d u - M a r r i a g e  ^Am endm ent)  A c t ,  
1 9 5 6  ( 7 3  ° f  1 9 5 6 )  s e c t i o n  2 * f o r  " h a s ,  i m m e d i a t e l y  
b e f o r e "  ,
( f )  h a s ,  a f t e r  t h e  s o l  emn i  2  a  t  i  on o f  t h e  m a r r i a g e ,  
had; s e x u a l  i n t e r  c o u r s e  w i t h  a n y  p e r s o n  o t h e r  
t h a n  h i s  o r  h e r  s p o u s e ,
E x p l a n a t i o n . «• I n  t h i s  ‘s e c t i o n  , t h e  e g r e s s i o n  
^ d e s e r t i o n *1 , - w i t h  i t s  g r a m m a t i c a l  v a r i a t i o n s  a n d  c o g n a t e  
e x p r e s s i o n s ,  m e a n s  t h e  d e s e r t i o n  o f  t h e  p e t i t i o n e r  b y  t h e  
o t h e r  p a r t y  t o  t h e  m a r r i a g e  w i t h o u t  r e a s o n a b l e . c a u s e  a n d  
w i t h o u t  t h e  c o n s e n t  o r  a g a i n s t  t h e  w i s h  o f  * s u c h  p a r t y  f a n d  
i n c l u d e s  . t h e  w i l f u l  n e g l e c t  o f  t h e  p e t i t i o n e r  b y  t h e  
o t h e r  p a r t y  t o  t h e  m a r r i a g e .  . 0
( 2 ) W h e r e  a  d e c r e e  f o r  j u d i c i a l  s e p a r a t i o n  h a s  b e e n  
p a s s e d  i t  s h a l l  n o  l o n g e r  b e  o b l i g a t o r y  f o r  t h e  p e t i t i o n e r  
t o  c o h a b i t  w i t h  t h e  r e s p o n d e a t #  b u t  t h e  c o u r t  m a y ,  on t h e  
a p p l i c a t i o n  b y  p e t i t i o n  o f  e i t h e r  p a r t y  a n d  on b e i n g  s a t i s *8*1 
f i e d  o f  t h e  t r u t h  o f  t h e  s t a t e m e n t s  m ade  i n  s u c h  p e t i t i o n * #  
r e s c i n d  t h e  d e c r e e  i f  i t  c o n s i d e r s  i t  j u s t  a n d  r e a s o n a b l e  t o  
d o  s o ,
NULLITY OF MARRIAGE AND DIVORCE
1 1 .  Any m a r r i a g e  s o l e m n i s e d  a f t e r  t h e  c o m m e n c e m e n t  o f  t h i s  
A c t  s h a l l  b e  n u l l , a n d  v o i d  a n d  m ay #  on a  p e t i t i o n  p r e s e n t e d  
b y  e i t h e r  p a r t y  t h e r e t o ,  b e  so  d e c l a r e d  b y  a  d e c r e e  o f  
n u l l i t y  i f . i t  c o n t r a v e n e s  a n y  o n e  o f  t h e  c o n d i t i o n s  s p e c i f i e d  
i n  c l a u s e s  ( 1 ) # ( i v )  a n d  (v)  o f  s e c t i o n  5 ,
1 2 .  ( l )  A ny  m a r r i a g e  s o l e r t n i z e d  # w h e t h e r  b e f o r e  o r  a f t e r  t h e  
c o m m e n c e m e n t  o f  t h i s  A c t ,  s h a l l  b e  v o i d a b l e  a n d  may b e  
a n n u l l e d  b y  a  d e c r e e  o f  n u l l i t y  on a n y  o f  t h e  f o l l o w i n g  
g r o u n d s ,  n a m e l y : *
( a )  t h a t  t h e  r e s p o n d e n t  wa,s i m p o t e n t  a t  t h e  t i m e  o f  t h e
m a r r i a g e  a n d  c o n t i n u e d  t o  b e  s o  u n t i l  t h e  
i  n s t  i t u t  i  on o f  t h e  gr 0 0 e e d i n  g |  o r
(b )  t h a t  t h e  m a r r i a g e  i s  i n  c o n t r a v e n t i o n  o f  t h e  c o n *
d i t i o n  s p e c i f i e d  i n  c l a u s e  ( i i )  o f  s e c t i o n  5# o r
( c )  t h a t  t h e  c o n s e n t  o f  t h e  p e t i t i o n e r ,  o r  w h e r e  t h e
c o n s e n t  o f  t h e  g u a r d i a n  in  max’r i a g e  o f  t h e  
p e t i t i o n e r  i s  r e q u i r e d  u n d e r  s e c t i o n  5 ,  t h e  c o n s e n t  
o f  s u c h  g u a r d i a n  w a s  o b t a i n e d  b y  f o r c e  o r  f r a u d #  o r
( d )  t h a t  t h e  r e s p o n d e n t  w a s  a t  t h e  t i m e  o f  t h e  m a r r i a g e
p r e g n a n t  b y  some p e r s o n  o t h e r  t h a n  t h e  p e t i t i o n e r . .
8k3o
( 2 ) N o t w i t h s t a n d i n g  a n y t h i n g  c on t a  i n e d  i n  s u b *3 
s e c t i o n  (l.) n o  p e t i t i o n  f o r  a n n u l l i n g  a  m a r r i a g e  *
( a )  on  t h e  g r o u n d  s p e c i f i e d  i n  c l a u s e  ( c )  o f  s u b *  
s e c t i o n  ( l )  s h a l l  b e  e n t e r t a i n e d  i f  m
( i )  t h e  p e t i t i o n  i s  p r e s e n t e d  m o r e  t h a n  o n e
y e a r  a f t e r  t h e  f o r c e  h a d  c e a s e d  t o  o p e r a t e  
o r ,  a s  t h e  c a s e  may b e ,  t h e  f r a u d  h a d  b e e n  
d i s c o v e r e d ;  o r
( i i )  t h e  p e t i t i o n e r  h a s , . w i t h  h i s  o r  h e r  f u l l  .
c o n s e n t ,  l i v e d  w i t h  t h e  o t h e r  p a r t y  t o  t h e  
m a r r i a g e  a s  h u s b a n d  o r  w i f e  a f t e r  t h e  f o r c e  
h a d  c e a s e d  t o  o p e r a t e  o r ,  a s ‘ t h e  c a s e  may b e ,  
t h e  f r a u d  h a d  b e e n  d i s c o v e r e d !
(b )  on  t h e  g r o u n d  s p e c i f i e d  i n  c l a u s e  ( d )  o f  s u b * - 
s e c t i o n  ( l )  ,■ s h a l l  b e  e n t e r t a i n e d  u n l e s s  t h e  c o u r t  i s  
s a t i s f i e d  **
( i )  t h a t  t h e  p e t i t i o n e r  w a s , a t  th§ t i m e  o f  t h e  
m a r r i a g e  i g n o r a n t  o f  t h e  f a c t s  a l l e g e d ;
( i i )  t h a t  p r o c e e d i n g s  h a v e  b e e n  i n s t i t u t e d  i n  t h e  
b a s e  o f  a  m a r r i a g e  s o l e m n i s e d  b e f o r e  t h e  
c o m m e n c e m e n t  o f  t h i s  A c t  w i t h i n  one  y e a r  o f  
s u c h  commen c e m e n t  a n d  i n  t h e  c e . s e  o f  
m a r r i a g e ©  s o l e m n i s e d  a f t e r  s u c h  c o m m en cem en t  
w i t h i n  o n e  ' y e a r  f r o m  t h e  d a t e  o f  t h e  
m a r r  i a  g e ; a n d
( l i i )  t h a t  m a r i t a l  i n t e r c o u r s e  w i t h  t h e  c o n s e n t  o f  
t h e  p e t i t i o n e r , h a s  n o t  t a k e n  p l a c e  s i n c e  t h e  
d i s c o v e r y  b y  t h e  p e t i t i o n e r  o f  t h e  e x i s t e n c e  
o f  t h e  g r o u n d s  f o r  a  d e c r e e a
1 3 . (1 ) Any m a r r i a g e >s o l e m n i s e d  * w h e t h e r  b e f o r e  o r  a f t e r  
t h e  c o m m e n c e m e n t  o f  t h i s  A c t ,  m a y ,  on a  p e t i t i o n  p r e s e n t e d  
b y  e i t h e r  t h e  h u s b a n d  o r  t h e  ‘ w i f e ,  b e  d i s s o l v e d  b y  a  
d e c r e e  o f  d i v o r c e  on  t h e  g r o u n d  t h a t  t h e  o t h e r  p a r t y  *
( i )  i s  l i v i n g  i n  a d u l t e r y ;  o r
( i i )  h a s  c e a s e d  t o  b e  a  H i n d ?  b y  c o n v e r s i o n  t o  a n o t h e r ,  
r e l i g i o n ;  o r
( i i i )  h a s  b e e n  i n c u r a b l y  o f  u n s o u n d  m in d '  f o r  a  c d n - t i n u 2>uss 
p e r i o d  o f  n o t  l e s s  t h a n  t h r e e  y e a r s  i m m e d i a t e l y  
p r e c e d i n g  t h e  p r e s e n t a t i o n  o f  t h e  p e t i t i o n ;  o r
( i v )  h a s ,  f o r  a  p e r i o d  o f  n o t  l e s s  t h a n  t h r e e  y e a r s  
i m m e d i a t e l y  p r e c e d i n g  t h e  p r e s e n t a t i o n  o f  t h e  
p e t i t i o n ,  b e e n  s u f f e r i n g  f r o m  a  v i r u l e n t  a n d  
i n c u r a b l e  f o r m  o f  l e p r o s y ;  o r
( v )  h a s ,  f o r  a  p e r i o d  o f  n o t  l e s s  t h a n  t h r e e  y e a r s  
I m m e d i a t e l y  p r e c e d i n g  t h e  p r e s e n t a t i o n  o f  t h e  
p e t i t i o n ,  b e e n  s u f f e r i n g  f r o m  v e n e r e a l  d i s e a s e  
i n  a  c o m m u n i c a b l e  f o r m ;  o r
( v i )  h a s  r e n o u n c e d  t h e  w o r l d  b y  e n t e r i n g  a n y  r e l i g i o u s  
o r d e r ;  o r
( v i i )  h a s  n o t  b e a n  h e a r d  o f  a s  b e i n g  a l i v e  f o r  a  p e r i o d  
o f  s e v e n  y e a r s  o r  m o r e  b y  t h o s e  p e r s o n s  who w o u l d  
n a t u r a l l y  h a v e  h e a r d  o f  i t ,  h a d  t h a t  p a r t y  b e e n  
a l i v e ;  o r
( v i i i )  h a s  n o t  r e s u m e d  c o h a b i t a t i o n  f o r  a  s p a c e  o f  tw o  
y e a r s  ox* u p w a r d s  a f t e r  t h e  p a s s i n g  o f  a  d e c r e e  
f o r  j u d i c i a l  s e p a r a t i o n  a g a i n s t  t h e  p a r t y ;  o r
( i x )  h a s  f a i l e d  t o  c o m p l y  w i t h  a  d e c r e e  f o r  r e s t i t u t i o n  
o f  c o n j u g a l  r i g h t s  f o r  a  p e r i o d  o f  two  y e a r s  o r  
• u p w a r d s  a f t e r  t h e  p a s s i n g  o f  t h e  d e c r e e .
( 2 ) . A w i f e  m ay a l s o  p r e s e n t  a  p e t i t i o n  - f o r  t h e  d i s s o l u ­
t i o n  o f  h e r  m a r r i a g e  b y  a  d e c r e e  o f  d i v o r c e  on t h e  g r o u n d ,  -
( i )  i n  t h e  c a s e  o f  a n y  m a r r i a g e ■s o l e m n i z e d  b e f o r e
t h e  c o m m e n c e m e n t  o f  t h i s . A c t ,  t h a t  t h e  h u s b a n d  h a d  
m a r r i e d  a g a i n  b e f o r e  s u c h  c o m m e n c e m e n t  o r  t h a t  a n y  
o t h e r  w i f e  o f  t h e  h u s b a n d  m a r r i e d  b e f o r e  s u c h  .. 
c o m m e n c e m e n t  w a s  a l i v e  a t  t h e  t i m e  o f  t h e  s o l e m n i ­
z a t i o n  o f  t h e  m a r r i a g e  o f  t h e  p e t i t i o n e r :
P r o v i d e d  t h a t  i n  e i t h e r  c a s e  t h e  o t h e r  w i f e  i s
a l i v e  a t  t h e  t i m e  o f  t h e  p r e s e n t a t i o n  o f  t h e
p e t i t i o n ;  o r
( i i )  t h a t  t h e  h u s b a n d  h a s ,  s i n c e  t h e  s o l e m n i s a t i o n  o f  
t h e  m a r r i a g e ,  b e e n  g u i l t y  o f  r a p e ,  s o d o m y  o r  
b e s t i a l i t y .
1 4 .  ( 1 )  N o W i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  i n  t h i s  A c t ,
i t  s h a l l  n o t  b e  c o m p e t e n t  f o r  a n y  c o u r t  t o  e n t e r t a i n  a n y
p e t i t i o n  f o r  d i s s o l u t i o n ,  o f  a m a r r i a g e  b y  a  d e c r e e  o f
d i v o r c e ,  u n l e s s  a t  t h e  d a t e  o f  t h e  x>r e s e n t a t i c n .  o f  t h e
p e t i t i o n  t h r e e  y e a r s  h a v e  e l a p s e d  s i n c e  t h e  d a t e  o f  t h e  
m a r r i a g e :
P r o v i d e d  t h a t  t h e  c o u r t  m a y ,  u p o n  a p p l i c a t i o n  m ad e  t o  
i t  i n  a c c o r d a n c e  w i t h  s u c h  r u l e s  a s  m ay  h e  m ad e  b y  t h e  H i g h  
C o u r t  i n  . t h a t  b e h a l f ,  a l l o w  a  p e t i t i o n  t o  Toe p r e s e n t e d  
b e f o r e  t h r e e  y e a r s  h a v e  e l a p s e d  s i n c e  t h e  d a t e  o f  t h e  
m a r r i a g e  on  t h e  g r o u n d  t h a t ,  t h e  c a s e  i s  o n e  o f  e x c e p t i o n a l  
h a r d s h i p  t o  t h e  p e t i t i o n e r  o r  o f  e x c e p t i o n a l  d e p r a v i t y  on 
t h e  p a r t  o f  t h e  r e s p o n d e n t ,  b u t , . i f  i t  a p p e a r s  t o  t h e  c o u r t  
a t  t h e  h e a r i n g  o f  t h e  p e t i t i o n  t h a t  t h e  p e t i t i o n e r  o b t a i n e d  
l e a v e  t o  p r e s e n t . t h e  p e t i t i o n  b y  a n y  m i s r e p r e s e n t a t i o n  o r  
c o n c e a l m e n t  o f  t h e  n a t u r e  o f  t h e  c a s e ,  t h e  c o u r t  m a y ,  i f  i t  
p r o n o u n c e s  a  d e c r e e ,  d o  s o  s u b j e c t  t o  t h e  c o n d i t i o n  t h a t  t h e  
d e c r e e  s h a l l  n o t  h a v e  e f f e c t  u n t i l  a f t e r  t h e  e x p i r y  o f  
t h r e e  y e a r s  f r o m  t h e  d a t e  o f  t h e  m s r i a g e  o r  may d i s m i s s  t h e  
p e t i t i o n  w i t h o u t  p r e j u d i c e  t o  a n y  p e t i t i o n  w h i c h  m a y  b e  
b r o u g h t  a f t e r  t h e  e x p i r a t i o n  o f  t h e  s a i d  t h r e e  y e a r s  u p o n  
t h e  sam e  o r  s u b s t a n t i a l l y  t h e  sam e  f a c t s  a s  t h o s e  a l l e g e d  
i n  s u p p o r t  o f  t h e  p e t i t i o n  s o  d i s m i s s e d .
( 2 ) I n  d i s p o s i n g  o f  a n y  a p p l i c a t i o n ,  u n d e r  t h i s . s e c t i o n ,  
f o r  l e a v e  t o  p r e s e n t  a  p e t i t i o n f o r  d i v o r c e  b e f o r e . t h e  
e x p i r a t i o n  of. t h r e e  y e a r s  f ro .m  t h e  d a t e  o f  t h e .  max1 r  i  a  ge  , 
t h e  c o u r t  s h a l l  h a v e  r e g a r d  t o  t h e  i n t e r e s t s  o f  a n y  c h i l d r e n  
o f  t h e  m a r r i a g e  a n d  t o  t h e  q u e s t i o n  w h e t h e r  t h e r e  i s  . a  
r e a s o n a b l e  p r o b a b i l i t y  o f  s, r e c o n c i l i a t i o n -  b e t w e e n  t h e  
p a r t i e s  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  s a i d  t h r e e  y e a r s .
1 5 ,  When a  m a r r i a g e  h a s  b e e n  d i s s o l v e d  b y  a  d e c r e e  o f  
d i v o r c e  a n d  e i t h e r  t h e r e  i s  n o  r i g h t  o f  a p p e a l  a g a i n s t  t h e  
d e c r e e  o r ,  i f  t h e r e  :!& s u c h  a . r i g h t  o f  a p p e a l , ,  t h e  t i m e
f o r  a p p e a l i n g  h a s  e x p i r e d -  w i t h o u t  an  a p p e a l  h a v i n g  b e e n  , .
p r e s e n t e d ,  o r  a n  a p p e a l  h a s  b e e n  p r e s  ©Bated. b u t ' h a s  b e e n
d i s m i s s e d ,  i t  s h a l l  b e  l a w f u l  f o r  e i t h e r  p a r t y  t o  t h e
m a r r i a g e  t o  m a r r y  a g a i n :
P r o v i d e d  t h a t  i t  s h a l l  n o t  b e  l a w f u l  f o r  t h e  r e s p e c t i v e  
p a r t i e s  t o  m a r r y  a g a i n  u n l e s s  a t  t h e  . d a t e  o f  s u c h  m a r r i a g e  
a t  l e a s t  one  y e a r , h a s  e l a p s e d ,  f r o m  t h e  d a t e  o f  t h e  d e c r e e  
i n  t h e  c o u r t  o f  t h e  f i r s t  i n s t a n c e .
l 6 * W h e re  a  d e c r e e  o f  n u l l i t y  i s  g r a n t e d  i n  r e s p e c t  o f  a n y  
m a r r i a g e  u n d e r  s e c t i o n  1 1  o r  s e c t i o n  1 2 ,. a n y  c h i l d  b e g o t t e n  
o r  c o n c e i v e d  b e f o r e  t h e  d e c r e e  i s  made  w ho  w o u l d  h a v e  b e e n  
t h e  l e g i t i m a t e  c h i l d  o f  t h e  p a r t i e s  t o  t h e  m a r r i a g e  i f  i t  
h a d  b e e n  d i s s o l v e d  i n s t e a d - o f  h a v i n g  b e e n  d e c l a r e d  n u l l  a n d
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v o i d  o r , a n n u l l e d  b y  a  d e c r e e  o f  n u l l i t y  s h a l l  b e  d e e m e d  
t o  b e  t h e i r  l e g i t i m a t e  c h i l d  n o t w i t h s t a n d i n g  t h e  d e c r e e  
o f  n u l l i t y :
P r o v i d e d  t h a t  n o t h i n g  c o n t a i n e d  i n  t h i s  s e c t i o n  s h a l l  
h e  c o n s t r u e d  a s  c o n f e r r i n g  u p o n  a n y  c h i l d  o f  a  m a r r i a g e  
w h i c h  i s  d e c l a r e d  n u l l  a n d  v o i d  or  a n n u l l e d  b y  a  d e c r e e  o f  
n u l l i t y  . 'any  r i g h t s '  i n  o r  t o  t h e  p r o p e r t y  o f  a n y  p e r s o n  
o t h e r  t h a n  t h e  p a r e n t s '  i n  a n y  c a s e  w h e r e . ,  b u t  f o r  t h e  p a s s i n g  
o f  t h i s  A c t ,  s u c h  c h i l d  wou;l d ,,h a v e  b e e n  i n c a p a b l e  o f  p o s s e s s ­
i n g  o r  a c q u i r i n g . , a n y  s u c h  r i g h t s  b y  r e a s o n  o f  h i s  n o t  b e i n g  
t h e  l e g i t i m a t e  c h i l d  o f  h i s  p a r e n t s *
17  • Any r n a r r i a g e  .b e t w e e  11 t w o  H i n d u s  s o l e m n  i z e d  a f t e r  1 t h e  
c o m m e n c e m e n t . o f  t h i s  A c t  i s  v o i d  i f  a t  t h e  d a t e  o f  s u c h
m a r r i a g e  e i t h e r  p a r t y  h a d  a  h u s b a n d  o r  w i f e  l i v i n g s  a n d  .
t h e  p r o v i s i o n s ,  o f  s e c t i o n s  4 9 4  a n d  49 5  o f  t h e  I n d i a n  P e n a l  
C o d e ,  s h a l l  a p p l y  a c c o r d i n g l y . • ■
l 8 *  E v e r y  person who p r o c u r e s  a .m a r r i a g e  o f  h i m s e l f  o r  
h e r s e l f  t o  b e  s o l e m n i z e d  u n d e r  t h i s  A c t  i n  c o n t r a v e n t i o n  o f
t h e  c o n d i t i o n s '  s p e c i f i e d  i n  c l a u s e s  ( i i i )  ®. ( i v )  ( v )  a n d  .
( v i )  o f  s e c t i o n  5 s h a l l  b e  p u n i s h a b l e  -
( a )  i n  t h e  c a s e  o f  a  c o n t r a v e n t i o n  o f  t h e ,  c c n d i t i o h
s p e c i f i e d  i n  c l a u s e  ( i i i )  o f  s e c t i o n  ‘5 ,  w i t h  
s i m p l e  i r a p r i s o n m e n t  w h i c h '  m ay  e x t e n d  t o  f i f t e e n  
d a y s  > o r  w i t h  f i n e  w h i c h  m a y , e x t e n d  t o  one  > 
t h o u  s a n d  r u p e  e s  , o r  w i  t h  b o t h *
( b )  i n  t h e  c a s e  o f  a  c o n t r a v e n t  i o n  o f  t h e  c o n d i t i o n
s p e c i f i e d  i n  c l a u s e  ( i v )  o r  c l a u s e  ( y )  o f  s e c t i o n  
w i t h  s i m p l e  i r a p r i s o n m e n  t  w h i c h  may. e x t e n d  t o  
o n e  m o n t h ,  o r  w i t h  f i n e ,  w h i c h  may e x t e n d . to- o n e  
t h o u s a n d ’r u p e e s ^  o r  w i t h  bo th .*  a n d
( c )  i n  t h e  e a s e  o f  a  c o n t r a v e n t  i o n  o f  t h e  c o n d i t i o n .
s p e c i f i e d  i n  c l a u s e  ( v i )  o f  s e c t i o n  5 ,  w i t h  f i n e  
w h i c h  may e x t e n d  t o  o n e  t h o u s a n d  r u p e e s .
l ;  . JURISDICTION AND PROCEDURE
1 9 .  E v e r y  p e t i t i o n  u n d e r  t h i s  A c t  s h a l l  h e . p r e s e n t e d  t o  
t h e .  d i s t r i c t  c o u r t  w i t h i n  t h e  l o c a l  l i m i t s ,  o f  w h o s e  . 
o r d i n a r y  o r i g i n a l  c i v i l  j u r i s d i c t i o n  t h e  m a r r i a g e  w a s  
s o l e m n i z e d  o r  t h e - h u s b a n d  a n d  w i f e  r e s i d e  o r  l a s t  
r e s i d e d  t o g e t h e r .
2 0 . ( l )  E v e r y  p e t i t i o n  p r e s e n t e d  u n d e r  t h i s  A c t  s h a l l  s t a t e  
a s  d i s t i n c t l y  a s  t|c© n a t u r e  o f  t h e  c a s e  p e r m i t s  t h e  f a c t s  on 
w h i c h  t h e  c l a i m  t o  r e l i e f  i s  f o u n d e d  a n d  s h a l l  a l s o  s t a t e  
t h a t  t h e r e  i s  n o ,  c o l l u s i o n ,  b e t w e e n  t h e  p e t i t i o n e r ' a n d  t h e  
o t h e r  p a r t y  t o  t h e  m a r r i a g e *  - . . . .
( 2 ) The s t a t e m e n t s  c o n t a i n e d  i n  e v e r y  p e t i t i o n  u n d e r  
t h i s  A c t  s h a l l - b e  v e r i f i e d  b y  t h e  p e t i t i o n e r  o r  some o t h e r  
c o m p e t e n t  p e r s o n  i n  t h e  m a n n e r  r e q u i r e d  b y  l a w  f o r  t h e  
v e r i f i c a t i o n  o f  p l a i n t s ,  a n d  m a y ,  a t  t h e  h e a r i n g ,  b e  r e f e r r e d  
t o  a s  e v i d e n c e ,
2 1 ,  S u b j e c t  t o  t h e  o t h e r  p r o v i s i o n s ' c o n t a i n e d  i n  t h i s  A c t  
a n d  t o  s u c h  r u l e s  a s  t h e  H i g h  C o u r t  may m a k e  i n  t h i s  b e h a l f  P 
a l l  p r o c e e d i n g s  u n d e r  t h i s  A c t  s h a l l  b e  r e g u l a t e d ,  a s  far a s
b e ,  b y  t h e  C o d e  o f - C i v i l  P r o c e d u r e ,  1 9 0 8 *
2 2 ,  ( l )  A p r o c e e d i n g  u n d e r  t h i s  A c t  s h a l l  b e  c o n d u c t e d  i n
c a m e r a  i f  e i t h e r  p a r t y  s o  d e s i r e s  o r  i f  t h e  c o u r t  s o  t h i n g s  
f i t  t o  d o ,  a n d  i l y s h a l l  n o t  b e  l a w f u l  f o r  a n y , p e r s o n  t o  p r i n t  
o r  p u b l i s h . a n y  m a t t e r  i n  r e l a t i o n  t o  a n y .  s u c h  p r o c e e d i n g  
e x c e p t  w i t h  t h e  p r e v i o u s  p e r m i s s i o n  o f  t h e  c o u r t ,
( 2 ) I f  a n y  p e r s o n  p r i n t s  o r  p u b l i s h e s  a n y  m a t t e r  i n  
c o n t r a v e n t i o n  o f  t h e  p r o v i s i o n s  c o n t a i n e d  i n  s u b ^ s e c t i o n  ( l )  
h e  s h a l l  b e  p u n i s h a b l e  w i th ,  f i n e  w h i c h  m ay  e x t e n d  t o  o n e  
thou,  s a n d  r u p e e s - ,
2 3 , ( l )  I f  a n y  p r o c e e d i n g  u n d e r  t h i s  A c t ,  w h e t h e r  d e f e n d e d  
o r  n o t ,  i f  t h e  c o u r t  i s  s a t i s f i e d  t h a t  «
( a )  a n y  o f  t h e  g r o u n d s  f o r  g r a n t i n g  r e l i e f  e x i s t s  and. 
t h e , . p e t i t i o n e r  i s - n o t -  i n  a n y  w a y  t a k i n g  a d v a n t a g e  
o f  h i s  o r  h e r  own. w r o n g  or  d i s a b i l i t y  f o r  t h e  
p u r p o s e  o f  s u c h  r e l i e f  , a n d
( b )  w h e r e  t h e  g r o u n d  o f  t h e  p e t i t i o n ,  i s  t h e  g r o u n d  
s p e  c i f  i  e d  i n  c l a w  s e  ( f )  o f  s u b j e c t i o n  ( l )  o f  
s e c t i o n .  1 0 , o r  i n  c l a u s e  ( i )  o f  s u b j e c t i o n  ( l )  o f  
s e  c t  i  on 1 3  1 t h e  p  e t  i  t  i  on e r  h a s  n o t  i n  . a n y  maim e r  
b e e n  a c c e s s o r y  t o  o r  c o n n i v e d  a t  o r  c o n d o n e d  t h e  
a c t  o r  a c t s  c o m p l a i n e d  o f . ,  o r  w h e r e  t h e  g r o u n d  o f  
t h e  p e t i t i o n  i s  c r u e l t y  t h e  p e t i t i o n e r  h a s  n o t  i n
a n y  m a n n e r ,  c o n d o n e d  t h e  c r u e l t y ,  a n d  . •
( c )  t h e  p e t i t i o n  i s  n o t  p r e s e n t e d  o r  p r o s e c u t e d  i n  
c o l l u s i o n ,  w i t h  t h e  r e s p o n d e n t , a n d
( d )  t h e r e  h a s  n o t  b e e n  a n y  u n n e c e s s a r y  o r  i m p r o p e r  
d e l a y  i n  i n s t i t u t i n g  t h e  p r o c e e d i n g ,  a n d
( e )  t h e r e  i s  n o  o t h e r  l e g a l  g r o u n d  w hy  r e l i e f  s h o u l d  
n o t  b e  g r a n t e d ,
t h e n , a n d  i n  s u c h  a  e a s e  * b u t  n o t .  o t h e r w i s e ,  t h e  c o u r t  s h a l l  
d e c r e e  s u c h  r e l i e f  a c c o r d i n g l y .
(?-) B e f o r e  p r o c e e d i n g  t o  g r a n t  a n y  r e l i e f  u n d e r  t h i s  
A c t ,  i t  s h a l l  b e ' t h e  d u t y  o f  t h e  c o u r t  i n  t h e  f i r s t  i n s t a n c e ,  
i n  e v e r y  c a s e  w h e r e .  i t  i s  p o s s i b l e  s o  t o  d o  c o n s i s t e n t l y  
w i t h ' t h e  n a t u r e  a n d  c i r c u m s t a n c e s  o f  t h e  c a s e , t o  m ak e  e v e r y  
e n d e a v o u r  t o  b r i n g  a b o u t  a  r e c o n c i l i a t i o n  b e t w e e n  t h e  p a r t i e s ;
2 4 .  W h e r e  i n  a n y  p r o c e e d i n g  u n d e r  t h i s  A c t  i t  a p p e a r s  t o  
t h e  c o u r t  t h a t  e i t h e r  t h e  w i f e  o r  t h e  h u s b a n d ,  a s  t h e  c a s e  
may b e  , h a s  n o  i n d e p e n d e n t  i n c o m e  s u f f i c i e n t  f o r  h e r  o r  h i s  
s u p p o r t  a n d  t h e  n e c e s s a r y  e x p e n s e s  o f .  t h e  p r o c e e d i n g ,  i t  m a y ,  
on t h e  a p p l i c a t i o n  o f  t h e  w i f e  o r  t h e  h u s b a n d » o r d e r  t h e  
r e s p o n d e n t ,  t.o p a y  t o , t h e  p e t i t i o n e r  t h e  e x p e n s e s  o f  t h e  
p r o c e e d i n g ,  a n d  m o n t h l y  d u r i n g  t h e  p r o c e e d i n g  s u c h -  sum  a s ,  
h a v i n g  r e g a r d  t o  t h e  p e t i t i o n e r ' s  own i n c o r a e  a n d  t h e
in c o m e  o f  t h e  r e s p o n d e n t ,  i t  may s e e m  t o  t h e  c o u r t  t o  b e  
r e a s o n a b l e *
2 5 ,  ( l )  Any c o u r t  e x e r c i s i n g  j u r i s d i c t i o n  u n d e r  t h i s  A c t  m a y ,
a t  t h e  t i m e  , o f  p a s s i n g  a n y  d e c r e e  o r  a t  a n y  t im e ,  s u b s e q u e n t  
t h e r e t o . ,  on a p p l i c a t i o n  made  t o  i t  f o r  t h e - p u r p o s e  b y  e i t h e r  
t h e  w i f e  o r  t h e  h u s b a n d ,  a s  t h e  ca.se  may b e ,  o r d e r  t h a t  t h e  
r e s p o n d e n t  s h a l l ,  w h i l e  t h e  a p p l i c a n t  r e m a i n s  u n m a r r i e d ,  p a y  
t o  t h e  a p p l i c a n t  , f o r  h e r  o r  h i s  m a i n t e n a n c e  a n d  s u p p o r t  s u c h  
g r o s s  sum o r  s u c h  m o n t h l y  o r  p e r i o d i c a l  s u i t o r  a  t e r m  n o t  
e x c e e d i n g  t h e '  l i f e  o f  t h e  a p p l i c a n t  a s ,  h a v i n g ;  r e g a r d  t o  t h e  
r e s p o n d e n t ' s  own i n c o m e ,  a n d  o t h e r  p r o p e r t y #  i f  a n y ,  t h e  i n  come 
a n d  o t h e r  p r o p e r t y  o f  t h e  a p p l i c a n t . a n d  t h e  c o n d u c t  o f  t h e  
p a r t i e s ,  i t  may, seem, t o  t h e  c o u r t  t o  b e  j u s t ,  a n d  a n y  s u c h  
p a y m e n t  m y  b e  s e c u r e d #  i f  n e c e s s a r y , b y  a  c h a r g e  on  t h e  
i m m o v a b l e  p r o p e r t y  o f  t h e  r e s p o n d e n t *
( 2 )  I f  t h e  c o u r t  is . ,  s a t i s f i e d  t h a t  t h e r e  i s  a  c h a n g e  i n  
t h e  c i r c u m s t a n c e s  o f ,  e i t h e r  p a r t y  a t  a n y  t i m e  a f t e r  i t  h a s  
m ade  an  o r d e r  u n d e r  s u b j e c t i o n  , ( l )  » i t  m a y ,  a t  t h e  ha s t a n c e  
o f  e i t h e r  p a r t y , . v a r y ,  m o d i f y  o r  r e s c i n d  a n y  s u c h  o r d e r  i n  
s u c h  m a n n e r  a s  t h e .  c o u r t  m ay  d e e m  j u s t .
( 3 ) i f  t h e  c o u r t  i s  s a t i s f i e d  t h a t  t h e  p a r t y  i n w h o s e  
f a v o u r  a n  o r d e r  h a s  b e e n  m ade  u n d e r  t h i s  s e c t i o n  h a s  r e * n
8h9
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m a r r i e d  o r ,  i f  s u c h  p a r t y  i s  t h e  w i f e » t h a t  s h e  h a s  n o t  
r e m a i n e d  c h a s t e ,  o r ,  i f  s u c h  p a r t y  i s  t h e  h u s h  a n d ,  t h a t  
h e  h a s  h a d  s e x u a l  i n t e r c o u r s e  w i t h  a n y  woman o u t s i d e  
w e d l o c k » i t  s h a l l  r e s c i n d  t h e  o r d e r .
26  . I n  a n y  p r o c e e d i n g  u n d e r  t h i s .  A c t ,  t h e  c o u r t  m a y , ,  
f  r  om t  im e  t o t  im e  , p a s s  s u  c h  i n  t e r  im  o r d e r s  a n d  m ake  su  cfe- 
p r o v i s i o n s  in. t h e . d e c r e e  a s  i t  may d e e m  j u s t  a n d  p r o p e r  
w i t h  r e s p e c t  t o  t h e  c u s t o d y , m a i n t e n a n c e  a n d  e d u c a t i o n  
o f  m i n o r  c h i l d r e n , c o n s i s t e n t l y  . w i t h  t h e i r  w i s h e s , w here*50 
e v e r  p o s s i b l e ,  a n d  m a y ,  a f t e r  t h e  d e c r e e ,  u p o n  a p p l i c a t i o n  
b y  p e t i t i o n  f o r  t h e  p u r p o s e  , m ake  f r o m  t i m e  t o  t i m e  » a l l  
s u c h  o r d e r s  a n d  p r o v i s i o n s  w i t h  r e s p e c t  t o  t h e  c u s t o d y . , . 
m a i n t e n a n c e  a n d  e d u c a t i o n  o f  s u c h  c h i l d r e n  a e  m i g h t  h a v e  
b e e n  m ad e  b y  s u c h  d e c r e e  o r  i n t e r i m  o r d e r s  I n  e a s e  t h e  
p r o c e e d i n g  f o r  o b t a i n i n g  s u c h  d e c r e e  w e r e  s t i l l  p e n d i n g ,  
a n d  t h e  c o u r t  m ay  a l s o  f r o m  t i m e  t o  t i m e  r d v o k e  , s u s p e n d  
o r  v a r y  a n y  s u c h  o r d e r s  a n d  p r o v i s i o n s  p r e v i o u s l y  m a d e .
27*  I n  a n y  p r o c e e d i n g  u n d e r  t h i s  A c t  , t h e  ' c o u r t  may 
m ak e  s u c h  p r o v i s i o n s  i n  t h e  d e c r e e  a s  i t  d e e m s  j u s t  a n d  
p r o p e r  w i t h  r e s p e c t  t o  a n y . p r  o p e r t y  p r e s e n t e d ,  a t  o r  a b o u t  
t h e  t  ime o f  m a r r  i a g e ,  w h i c h  may b e i o n g  j  0 i n 1 1 y . t o  b o t h  t h e  
H u s b a n d  a n d  t h e  w i f e .
2 8 ,  A l l  d e c r e e s  a n d  o r d e r s , made  b y  t h e  c o u r t  i n  a n y  
’p r o c e e d i n g  u n d e r  . t h i s  A c t  s h a l l  b e  e n f o r c e d  m  l i k e  m a n n e r "  
a s  t h e  d e c r e e s  a n d  o r d e r s  o f  t h e  c o u r t  m a d e  i n  t h e  e x e r c i s e  
o f  t h e  o r i g i n a l  c i v i l  j u r i s d i c t i o n  a r e  e n f o r c e d ,  a n d  may b e  
a p p e a l e d  from, u n d e r  a n y  l a w  f o r  t h e  t i m e  b e i n g  i n  f o r c e s ,
P r o v i d e d ,  t h a t  t h e r e  s h a l l  b e  n o  a p p e a l  on t h e  s u b j e c t  
o f  c o s t s  coa ly .
SAVBG6 ABD REPEALS
2 9 .  (1 )  A m ar  r  i a  ge s  0 1 ercn i z e d  b e  t w e e n  E i n  du s  b e f o r e -  t h e  
c o m m e n c e m e n t  o f  t h i s  A c t ,  w h i c h  i s  o t h e r w i s e  v a l i d  , s h a l l  
n o t  b e  d e e m e d  t o  be., i n v a l i d  p r  e v e n  t o  h a v e  b e e n  i n v a l i d  
b y . r e a s o n  o n l y  o f  t h e  f a c t  t h a t  t h e  p a r t i e s  t h e r e t o  
b e l o n g e d  t o  t h e  sam e g o t r a  o r  p r a v a r a  o r  b e l o n g e d  t o  
d i f f e r e n t  r e l i g i o n s ,  c a s t e s  o r  s u b - d i v i s i o n s  o f  t h e  sam e 
c a s t e .
(2 )  Ho t h i n g  c o n t a i n e d  i n f  h i s  A c t  s h a l l  h e  c&emed t o  
a f f e c t  a n y  r i g h t  r e c o g n i z e d  b y  c u s t o m  o r  c o n f e r r e d  b y  a n y  
s p e c i a l  e n a c t m e n t  t o  o b t a i n  tfee d i s s o l u t i o n  o f  a  H i n d u  
m a r r i a g e w h e t h e r  s o l e m n i z e d  b e f o r e  o r  a f t e r  t h e  commence*-* 
m e n t  o f  t h i s  A c t .
(3) H o t h i n g  c o n t a i n e d  i n  t h i s  A c t  s h a l l  a . f f e c t  a n y  
p r o c e e d i n g  u n d e r  a n y  haw f o r  t h e  t i m e  b e i n g  i n  f o r c e  f o r  
d e c l a r i n g  a n y  m a r r i a g e  t o  b e  n u l l  a n d  v o i d  o r  f o r  a n n u l l i n g  
o r  d i s s o l v i n g  a n y  m a r r i a g e  o r  f o r  j u d i c i a l  s e p a r a t i o n  
p e n d i n g  a t  t h e  c o m m en c em e n t  o f  t h i s  A c t  , a n d  a n y  s u c h  
p r o c e e d i n g  m ay b e  c o n t i n u e d  a n d  d e t e r m i n e d  a s  i f  t h i s  A c t  
h a d  n o t  b e e n  p a s s e d .
(4) H o t h i n g  c o n t a i n e d  ix r  t h i s  A c t  s h a l l  b e  d e e m e d  t o
a f f e e t  t h e  p r o v i s i o n s  c o n t a i n e d  i n  t h e  S p e c i a l  M a r r i a g e *  A c t , 
1 2 5 4  w i t h  r e s p e c t  t o  m a r r i a g e s  b e t w e e n  H i n d u s  s o l e m n i z e d  ; 
u n d e r  t h a t  A c t ,  w h e t h e r  b e f o r e ' o r  a f t e r  t h e  co m m en cem en t  
o f  t h i s  A c t .
3 0 *  The H i n d u  M a r r i a g e  D l s a b i l i t i e r s  R e m o v a l  A c t ,  1 9 4 6 ,  
t h e  H i n d p  M a r r i a g e s  V a l i d i t y  A c t ,  1 9 4 0  » t h e  Bom bay
P r e v e n t i o n  o f  H i n d u  B i g a m o u s  M a r r i a g e s  A c t ,  1 9 4 6 ,  t h e
B o m bay  H i n d u  D i v o r c e  A c t ,  1 9 4 7 »  t h e  M a d r a s  H i n  dui( B ig a m y  
P r e v e n t i o n  a n d  D i v o r c e ' )  A c t ,  1 9 4 9 ?  t h e  S a u r a s h t r a
P r  e v er.iti o n  o f  H i n d u  B i g a m o u s  M a r r  i a g e s  A c t , 1 9 5 0  an d t h e
S a u r a  s h i r  a  H i n d u  D i v o r c e  A c t ,  1 9 5 2  a r e  h e r e b y  r e p e a l e d .
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APPENDIX
THE CHILD MARRIAGE RESTRAINT ACT.
(Act No. XIX. o f .1929.).
An A c t  t o  r e s t r a i n  t h e  s o l e m n i z a t i o n  o f  c h i l d  m a r r i a g e s .
Whereas i t  i s  expedient to  re s tr a in  the solem nization oJ 
ch ild  marriages; i t  i s  hereby enacted as fo llow s
1 . Short t i t l e  extent and commencement. (1) This Act may he;     1 ■1   in  iiiw u 'iw i'M ' n ■ !" »HiM— t u a^ in . f w l  M rria r m r ga*ICBM-MWiiw  ww IIP 11^ V
c a l l e d  " T h e  C l i i l d  M a r r i a g e  R e s t r a i n t  ..Act 1 9 2 8 . "
( 2 )  I £  e x t e n d s  t o .  t h e  w h o l e  o f  B r i t i s h  I n d i a . ,  i n c l u d i n g  
B r i t i s h  B a l u c h i s t a n  a n d  t h e  S o n t a l  P a r g a n a s .
(3.)  I t  s h a l l  come, i n t o  f o r c e  f r o m  1 s t  A p r i l  1 9 3 0 .
2* D e f i n i t i o n s . I n  t h i s  A c t  u n l e s s  t h e r e  i s  a n y t h i n g
j s
r e p u g n a n t  i n  t h e  s u b j e c t  o r  c o n t e x t .
( a )  " c h i l d "  m e a n s  a  p e r s o n  who i f  a  m a l e  i s  u n d e r  
e i g h t e e n  y e a r s  o f  a g e ,  a n d  i f  a  f e m a l e  i s  u n d e r  f o u r t e e n  
y e a r s  o f  a g e ;
( b )  " c h i l d  m a r r i a g e "  m e a n s  a  m a r r i a g e  t o  w h i c h  e i t h e r  o 
t h e  c o n t r a c t i n g  p a r t i e s  i s  a  c h i l d 5
( c )  " c o n t r a c t i n g  p a r t y  t o  a  m a r r i a g e "  m e a n s  e i t h e r  o f  
t h e  p a r t i e s  w h o s e  m a r r i a g e  I s  t h e r e b y  s o l e m n i z e d ;  a n d ,
( d )  " m i n o r "  m e a n s  a  p e r s o n  o f  e i t h e r  s e x  who i s  u n d e r  
e i g h t e e n  y e a r s  o f  a g e .
3* P u n i s h m e n t  f o r  mal e  a d u l t  b e l o w  t w e n t y - o n e  y e a r s  o f  a g e  
m a r r y i n g  a  c h i l d . W h o e v e r  b e i n g  a  m a l e  a b o v e  e i g h t e e n  y e a r s  
o f  a g e  a n d  b e l o w  t w e n t y - o n e ,  c o n t r a c t s  a  c h i l d  m a r r i a g e ,
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sh a ll  be punished with f in e  which may extend to one thousand 
rupees*
**'• Punishment f or male  adult above tw enty-one years of ageHUM ii.MNi.*nri*i*M —w H IPH W U H  «-i ■!**— U> —P— W— B— ■ *mI  > *ir . it Ihtril^r n*q
marrying a c h ild * Whoever being a male above twenty-one 
years of age contracts a ch ild  marriage sh a ll be punishable 
w ith simple imprisonment which may extend to one month or 
with f in e  which may extend to one thousand rupees or with  
both.
5# Punishment for solemnizing a ch ild  marriage* Whoever 
performs, conducts, or d irec ts  any ch ild  marriage, sh a ll be 
punishable with simple imprisonment which extend to  one 
month or with f in e  which may extend to one thousand rupees o 
w ith both, un less he proves that he had reason to  b e liev e  
that the marriage was not a ch ild  marriage.
6 . Punishment for parent or guardian concerned in  a ch ild
marriage* (1) Where a minor contracts a ch ild  marriage any 
person having charge of the minor, whether as parent or 
guardian or in  any other capacity law ful or unlawful, who 
does any act to  promote the marriage or permits i t  to  be 
solemnized or n eg lig en tly  f a i l s  to  prevent i t  from being 
solem nized, sh a ll be punishable with simple imprisonment 
which may extend to one month or with f in e  which may extend 
to one thousand rupees or with both:
Provided that no woman sh a ll be punishable with  
imprisonment.
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(2) For the purposes of th is  S ection , i t  sh a ll be presumed 
unless and u n t i l  the contrary is  proved that where a minor has 
contracted a ch ild  marriage the person having charge o f such 
minor has n eg lig en tly  fa i le d  to prevent the marriage from being 
solem nized.
7* Imprisonment not to  be awarded for offences under Section  3 . 
Notwithstanding anything contained in Section  25 of the General 
Clauses Act 1897 or Section 6b o f  the Indian Penal Code, a Court 
sentencing an offender under Section  3 sh a ll  not be competent tc 
d irec t  that in  defau lt of payment of the f in e  imposed he sh a ll  
undergo any term of imprisonment.
8 . J u r isd ic tio n  under th is  Act. Notwithstanding anything 
contained in  S ection  1 9 0  of the Code o f Criminal Procedure 1 8 9 8  
no Court other than th at of a Presidency M agistrate or a Distri<  
M agistrate sh a ll take cognizance o f , or tr y , any offence under 
th is  Act.
9. Mode of taking cognizance of o ffen ce . No Court sh a ll take
f
cognizance of any offence under th is  Act save upon complaint 
made w ith in  one year o ftth e  solem nization of the marriage in  
respect o f which the offence i s  a lleged  to  hatfe been committed.
10. Preliminary in q u ir ies into offences under th is  Act. The, 
Court taking cognizance of an offence under th is  Act s h a ll ,  
u n less i t  d ism isses the complaint under S ection  203 of the Code 
of Criminal Procedure 1098 e ith er  i t s e l f  make an inquiry under 
Section  202 of that Code or d irect a M agistrate of the F ir s t  
Class Subordinate to  i t  to  make such inquiry.
11. Power to  take secu rity  from complainant. ( 1 ) At anjr 
time a fte r  examining the complainant and before issu in g  
process for  compelling the attendance of the accused, the 
Court s h a l l ,  except for reasons to  be recorded in  w ritin g , 
require the complainant to  execute a bond with or without 
su re tie s  for a sum not exceeding one hundred rupees as 
secu r ity  for the payment of any compensation to  the 
complainant may be d irected  to  pay under sec tio n  2$0 o f the 
Code of Criminal Procedure 1898  and I f  such secu rity  i s  not 
furnished w ith in  such reasonable time as the Court may f i x  
the complaint sh a ll be dism issed.
( 2 ) A bond taken under th is  Section  sh a ll be deemed 
to  be a bond taken under the Code of Criminal Procedure 
1898  and chapter XL11 of the Code sh a ll apply accordingly.
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APPENDIX. V
BUDDHISTS MARRIAGE AM) DIVORCE BILL NO. OF 1 9 2 .
Whereas i t  i s  expedient to  define and amend the law 
r e la tin g  to  Marriage and Divorce amongst Buddhists 5 and 
whereas the previous sanction  of the Governor-General has 
been obtained to  the passing of th is  Act under sec tio n  80A, 
su b -section  (3) o f the Government of India Act; i t  i s  hereby 
enacted as fo llo w s:
Part I.Prelim inary.
1 . Short t i t l e ,  extent and commencement. (1) This Act may be 
ca lle d  the Buddhists Marriage and Divorce Act, 1 9 2 .
(2) I t  sh a ll  extend to  the whole o f  Burma but hhall 
apply only to  Buddhists.
(3 ) I t  sh a l l  come into force on such day as the Local 
Government may, by n o t i f ic a t io n ,  d ir e c t .
D e f in it io n s . In th is  Act, unless there be anything 
repugnant In the subject or context -
(a) ueindaunggyiu means a persoh who marries again  
a fter  d is so lu tio n  of the f i r s t  marriage e ith er  by 
death or divorce;
(b) Hhnapazon property11 includes -
( i )  a l l  p r o f its  or in te r e s ts  a r is in g  since marriage 
from the employment or investment of the 
separate property of e ith e r , and
( i i )  a l l  property acquired by th e ir  mutual s k i l l  
and industry;
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(c )  " jo in t property11 is  the sum to ta l  o f the hnapazon, ■ 
payin and lettetpw a p rop erties, and is  impartible 
during the subsistances of the marriage;
(d) "lettetpw a property11 means property acquired by 
the husband or w ife a fter  marriage and includes 
p r o fits  derived from the separate property of each;
(e )  "payin property" i s  the property brought to  the 
union by the husband and w ife .
Part I I .  Marriage.
3. Conditiohs of v a lid  marriage. After the commencement of 
th is  Act no marriage contracted between Buddhists sh a ll be 
v a lid  un less the follow ing conditions are complied w ith , 
namely:
( i )  the man must have completed the age of eighteen  
years and the woman the age o f fourteen  years;
( i i )  there must not at the time be a v a lid  marriage
su b sistin g  between e ith er  party and a th ird  party;
( i i i )  both p a rties  must be of sound mind;
( iv )  the p a rties  must not be re la ted  to each other in
any degree of consanguinity se t  out in  the Schedule;
(v) a bachelor or sp in ster must, i f  he or she has not
completed the age of twenty years, have obtained 
the consent to  the marriage of h is  or her father or, 
f a i l in g  him, of h is  or her mother or , fa l l in g  both, 
of h is  or her guardian de jure or de fa c to : 
provided (a) that such consent may be e ith er  express 
or im plied; (b) that such subsequent r a t if ic a t io n
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r a t i f ic a t io n  sh a ll operate so as to v a lid a te  the union from 
the date of i t s  commencement*
b. Ceremony not e s se n t ia l for marriage. Marriage may be
n^ aj>>wii*'nrtrti in*irtitn .iMiV*iirri i i r ri-Trmrr~ itninffn-rfi nn i " r —i 1 1 — - - ,  »■ a ■ v ^  v
e ffe c te d  by the p a rties  agreeing to take each other as
husband and w ife . Living together openly as husband and w ife
sh a ll be presumptive evidence of marriage.
5* Incidents o f marriage re la tin g  to  property . (1) A marriage 
sh a ll operate so as to  create an im partible or jo in t in te r e st  
between the p a rties  of a l l . j o in t  property.
(2) The in te r e st  of the p a rties  in  the jo in t property 
sh a ll be determined as fo llow s:
(a) in the case o f the payin property, the party who 
brotight i t  to the union sh a ll have a tw o-thirds 
in te r e s t  and the other party a one-th ird  in te r e st;
(b) in  other ca ses , each party sh a ll have one-half 
in te r e s t .
6. D isposal o f jo in t property. Neither the husband nor the 
w ife , acting independently of one another, may convey by 
way of s a le , mortgage or g i f t  the jo in t property, and no 
such conveyance, whether of the whole or part only of such 
property, sh a ll be v a lid . Provided that the jo in t property 
sh a ll be l ia b le  for the debts contracted and l i a b i l i t i e s  
incurred by one party i f  the debts were contracted or the 
l i a b i l i t i e s  incurred on behalf o f both p a rties  or with the 
knowledge and consent, e ith er  express or im plied, of the 
other party.
Provided a lso  that i t  sh a ll be presumed, in  the absence
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absence of evidence to  the contrary, th at debts contracted  
or l i a b i l i t i e s  incurred in  the ordinary course of trade or 
business are contracted or incurred, as the case may be, on 
behalf o f both p a r tie s . 1
Part III .D ivorce .
7* W hen d i v o r c e  f o l l o w s  a u t o m a t i c a l l y . D e s e r t i o n  f o r  a  
p e r i o d  o f  t h r e e  y e a r s  b y  t h e  h u s b a n d  a n d  f o r  o n e  y e a r  b y  t h e  
w i f e  s h a l l  e f f e c t  a  d i v o r c e  a u t o m a t i c a l l y .
8* When divorce may be obtained. Divorce may be obtained -
(a) when the husband and w ife mutually agree to  a 
divorce;
(b) by a husband, on the ground of -  
( i )  adultery , or
( i i )  the contracting of leprosy by h is  w ife;
(c ) by w ife , on ground of -
( i )  the contracting of leprosy by her husband, or
( i i )  c ru e lty , which term includes le g a l and physical 
c ru e lty , on the part of her husband, or
( i i i )  her husband's remaining in  the priesthood for  
seven days or more against her w ishes.
9* P a r tit io n  of property on d ivorce. (1) In the case of a
i \
divorce e ith er  by mutual consent or by reason of one of the 
partie's contracting lep rosy , the jo in t property sh a ll be 
divided between the husband and w ife in  accordance w ith the 
in te r e s t  of each party as defined in  sec tio n  5, su b -section  
(2 ).
(2) In the case o f a divorce e ffe c te d  autom atically
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autom atically  under the provisions o f sec tio n  7> the 
deserting  party sh a ll f o r f e i t  a l l  h is  or her in te r e st  in  the 
jo in t property and sh a ll a lso  he l ia b le  for the payment of 
a l l  jo in t debts.
(3) Where divorce is  e ffec ted  on account of adultery  
committed by the w ife or on account of adultery coupled with  
c r u e lty , committed by the husband, the party at fa u lt  sh a ll  
f o r f e i t  a l l  h is  or her in te r e st  in  the jo in t property and 
sh a ll a lso  be l ia b le  for the payment of a l l  debts; provided 
th a t, where both p a rties  are eindaunggyis, each party sh a ll  
tahe bach h is  or her payin property.
(*> Where divorce is  e ffec ted  on account of cru e lty , 
each party sh a ll be e n t it le d  to one h a lf  o f the jo in t  
property.
(5) Where divorce is  e ffec ted  on account of the 
husband remaining in  the priesthood for  seven or mor'eedays 
against the wishes of h is  w ife , the w ife sh a ll be e n t it le d  
to a l l  the jo in t property but she sh a ll be l ia b le  for the 
payment o f a l l  jo in t debts.
SCHEDULE 
S e c t i o n  3 ( i v )
TABLE OF PROHIBITED DEGREES
A man may n o t  
m a rry  h i s
1 . O ra n d m o th e r .
2• O r a n d f a t h e r 1s w i f e ♦
3 .  W i f e ' s  g r a n d m o th e r ,
b .  F a t h e r * s  s i s t e r .
5* M o th e r* s  s i s t e r .
6 .  M o th e r .
7 .  S t e p - m o t h e r .
8 . W i f e 1 s m o t h e r .
9* D a u g h te r .
1 0 .  W i f e ' s  d a u g h t e r .
1 1 . S o n 's  w i f e .
1 2 .  S i s t e r .
13* S o n 's  d a u g h t e r .
1*+• D a u g h t e r ' s  d a u g h t e r .
15* S o n 's  s o n ' s  w i f e .
1 6 .  D a u g h t e r ' s  s o n ' s  w i f e .
17* W i f e ' s  s o n ' s  d a u g h t e r .
1 8 .  W i f e ' s  d a u g h t e r ' s  d a u g h t e r .
19* B r o t h e r ' s  d a u g h t e r .
2 0 . S i s t e r ' s  d a u g h t e r .
A woman may n o t  
m a r ry  h e r
1 .  G r a n d f a t h e r .
2 . G r a n d m o th e r 's  h u s b a n d .  
3* H u s b a n d 's  g r a n d f a t h e r .  
b m F a t h e r ' s  b r o t h e r .
5* M o t h e r 's  b r o t h e r .
6 . F a t h e r ,
7* S t e p - f a t h e r ,
8 . H u s b a n d 's  f a t h e r .t
9* S o n .
1 0 .  H u s b a n d 's  s o n .
1 1 . D a u g h t e r ' s  h u s b a n d .
1 2 .  B r o t h e r .
13* S o n 's  s o n .
1*+. D a u g h t e r ' s  s o n .
1 5 .  S o n 's  D a u g h t e r ' s  husband
1 6 .  D a u g h t e r ' s  d a u g h t e r ' s  
h u s b a n d ,
17* H u s b a n d 's  s o n ' s  s o n .
1 8 .  H u sb a n d ' s d a u g h t e r ' s 
s o n .
19* B r o t h e r ' s  s o n .
2 0 . S i s t e r ' s  s o n .
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APPENDIX. VI
THE BUDDHIST WOMEN'S SPECIAL MARRIAGE AND SUCCESSI ON ACT. 
Burma A c t XXIV, 1939 ( 3 0 t h  D ecem ber 1939 )
Commenceme n t  o f  A c t . T h is  A c t  s h a l l  come i n t o  f o r c e  on  
t h e  1 s t  A p r i l  19*+0.
2* D e f i n i t i o n s . I n  t h i s  A c t ,  u n l e s s  t h e r e  i s  a n y t h in g  
r e p u g n a n t  i n  t h e  s u b j e c t  o r  c o n t e x t  -
( 1 )  " a  B u d d h i s t  Woman" m eans a  woman b e l o n g in g  t o  any  
o f  t h e  i n d i g e n o u s  r a c e s  o f  B urm a, who p r o f e s s e s  
t h e  B u d d h i s t  f a i t h ;  an d
( i i )  " R e g i s t r a r "  m eans a R e g i s t r a r  o f  M a r r ia g e  u n d e r  
t h i s  A c t .
3 .  R e g i s t r a r  o f  M a r r i a g e s . ( 1 )  A l l  v i l l a g e  headm en s h a l l  be 
R e g i s t r a r s  o f  M a r r i a g e s  u n d e r  t h i s  A c t and  t h e  G overnm ent 
may a p p o i n t  any  M a g i s t r a t e  t o  be  a R e g i s t r a r  o f  M a r r ia g e  f o r  
an y  a r e a  w h ere  t h e r e  a r e  no v i l l a g e  headm en . The R e g i s t r a r s  
s h a l l  be s u p p l i e d  w i t h  n o t i c e  fo rm s  an d  m a r r i a g e  c e r t i f i c a t e  
r e g i s t e r s  an d  s h a l l  be  a u t h o r i z e d  t o  r e c e i v e  t h e  f e e s  
c h a r g e a b l e  u n d e r  t h i s  A c t .
( 2 )  A l l  R e g i s t r a r s  s h a l l  be deem ed t o  be p u b l i c  
s e r v a n t s .
bm M a r r ia g e  b e f o r e  whom s o l e m n i z e d . N o t w i t h s t a n d i n g  t h e  
p r o v i s i o n s  c o n t a i n e d  i n  s e c t i o n  b  o f  t h e  C h r i s t i a n  M a r r ia g e  
A c t ,  a  m a r r i a g e  u n d e r  t h i s  A c t may be  s o le m n iz e d  b e f o r e  a  
R e g i s t r a r  i n  t h e  m anner h e r e i n a f t e r  p r o v i d e d .
5* Who may c o n t r a c t  m a r r i a g e .  A man n o t  b e lo w  t h e  ag e  o f  18 
a n d  a woman n o t  b e lo w  t h e  age  o f  16 may c o n t r a c t  a  v a l i d  
m a r r i a g e  p r o v i d e d  -
( a )  t h e  p a r t i e s  a r e  o f  so u n d  m in d ,
( t )  i n  t h e  c a s e  o f  a  p a r t y  u n d e r  t h e  ag e  o f  2 0 , t h e
e x p r e s s  c o n s e n t  o f  t h e  f a t h e r  o r  m o th e r ,  o r  i f
t h e y  he d e a d ,  o f t t h e  g u a r d i a n  de f a c t o  o r  o f  t h e  
g u a r d i a n  de . iu r g e , i f  a n y ,  h a s  h e e n  o b t a i n e d ,
( c )  i n  t h e  c a s e ,  o f  a  woman, t h e r e  i s  no v a l i d  s u b s i s t i n g  
m a r r i a g e .
6 . N o t i c e  o f  i n t e n d e d  m a r r i a g e . W henever a  n o n - B u d d h is t  man
an d  a B u d d h i s t  woman i n t e n d  t o  c o n t r a c t  a  m a r r i a g e  t h e y ,
s h a l l  g iv e  n o t i c e  i n  w r i t i n g  i n  t h e  fo rm  p r e s c r i b e d  i n  t h e  
S c h e d u le  t o  t h e  R e g i s t r a r  w i t h i n  w hose j u r i s d i c t i o n  one o f  
them  h a s  r e s i d e d  f o r  l h  d a y s  b e f o r e  s u c h  n o t i c e  i s  g iv e n *
The n o t i c e  fo rm  may be  o b t a i n e d  f ro m  t h e  R e g i s t r a r  on  
a p p l i c a t i o n .
7 .  S ig n in g  o f  d e c l a r a t i o n  - p r e s c r ib e d  i n  n o t i c e . Any p e r s o n ;  
g i v i n g  n o t i c e  u n d e r  s e c t i o n  6 s h a l l  s i g n  t h e  d e c l a r a t i o n ,  
p r e s c r i b e d  i n  t h e  n o t i c e  i n  t h e  p r e s e n c e  o f  two w i t n e s s e s  
an d  t h e  R e g i s t r a r  b e f o r e  whom t h e  m a r r i a g e  i s  t o  be 
s o le m n iz e d .
8 . F e e . A f e e  o f  R s*5  f o r  e v e r y  m a r r i a g e  s h a l l  be p a y a b le  
t o  t h e  R e g i s t r a r  a t  t h e  t im e ,  o f  g i v i n g  n o t i c e  u n d e r  s e c t i o n  
6 .
9* P u b l i c a t i o n  o f  N o t i c e .  The R e g i s t r a r  s h a l l  c a u s e  t h e  
n o t i c e  to . be  p u b l i s h e d :  -
( a )  by  a f f i x i n g  a  co p y  t h e r e o f  a t  some c o n s p ic u o u s  : 
p l a c e  i n  h i s  o f f i c e ;  an d
( b )  by h a v in g  a  copy  t h e r e o f  s e r v e d  i n  t h e  manner, o f  
s e r v i c e  o f  summons o r  n o t i c e s  u n d e r  the , Code o f
o f  C i v i l  P r o c e d u r e  -
( i )  i f  one  o f  t h e  p a r t i e s  i s  u n d e r  20  y e a r s  o f  a g e ,  o n  
t h e  p a r e n t  o r  g u a r d i a n ,  a s  t h e  c a s e  may b e ,  o f  
s u c h  p a r t y ; ’ and'
( i i )  i f  t h e  woman h ad  a l r e a d y  m a r r i e d  a man, on  s u c h  
man:
P r o v i d e d  t h a t  t h e  R e g i s t r a r  may, i f  t h e  r e s i d e n c e  o f  
any  p e r s o n  t o  be s e r v e d  w i t h  a  copy  o f  t h e  n o t i c e  i s  
b ey o n d  t h e  l i m i t s  o f  h i s  j u r i s d i c t i o n ,  s e n d  a co p y  t o  
h im  by r e g i s t e r e d  p o s t  o r  by  a m e s s e n g e r .
The R e g i s t r a r  s h a l l  f i l l  i n  t h e  p a r t i c u l a r s  i n  t h e  
c e r t i f i c a t e  a t  t h e  f o o t  o f t t h e  o r i g i n a l  n o t i c e  i n  t h e  
p r e s c r i b e d  f o r m .
1 0 .  S o l e m n i z a t i o n  o f  m a r r i a g e  i f  no o b j e c t i o n . F o u r t e e n  d a y si .  ■■  ---- ----------------i r - i r g “   ----- ■—r r w * ~ i m f ‘i If" ' il* — ■ rn r i------------------    n~ ‘I r  1i . -1— m ' '* ~*—r . — r. .  r »
a f t e r  n o t i c e  o f  a n  i n t e n d e d  m a r r i a g e  h a s  b e e n  g iv e n  u n d e r  
s e c t i o n  6 s u c h  m a r r i a g e  may be s o le m n iz e d  by  t h e  R e g i s t r a r ,  
u n l e s s  i t  h a s  b e e n  p r e v i o u s l y  o b j e c t e d  t o  i n  t h e  m anner 
h e r e i n a f t e r  m e n t io n e d .
11* O b j e c t i o n .  Any p e r s o n  may i n  w r i t i n g  a d d r e s s e d  t o  t h e  
R e g i s t r a r  o b j e c t  t o  t h e  i n t e n d e d  m a r r i a g e  o f  w h ic h  n o t i c e  h a s  
b e e n  g i v e n  on  t h e  g ro u n d  t h a t  i t  w ou ld  c o n t r a v e n e  one  o r  more 
o f  t h e  c o n d i t i o n s  p r e s c r i b e d  i n  s e c t i o n  5*
1 2 .  P r o c e d u r e  o n  r e c e i p t  of  ob j e c t i o n .  C o u r t  of  c o m p e te n t  . 
j u r i s d i c t i o n .  ( 1 )  On r e c e i p t  o f  t h e  o b j e c t i o n  t h e  R e g i s t r a r
".I. n gimwTiiriLMii'i1.  .** v  ^
s h a l l  r e f e r  t h e  o b j e c t o r t t o  a  C o u r t  o f  c o m p e te n t  j u r i s d i c t i o n  
an d  s h a l l  p o s tp o n e  t h e  s o l e m n i z a t i o n  o f  t h e  m a r r i a g e  f o r  I 1* 
d a y s ,  i f  s u c h  C o u r t  be o p e n  a t  t h e  t i m e ,  a n d ,  i f  n o t ,  u n t i l  
t h e  l a p s e  o f  l^f d a y s  f ro m  t h e  o p e n in g  o f  s u c h  C o u r t ;  p r o v i d e d
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p r o v i d e d  t h a t  t h e  R e g i s t r a r  may on  t h e  a p p l i c a t i o n  o f  t h e  
o b j e c t o r  f u r t h e r  p o s tp o n e  su c h  s o l e m n i s a t i o n  f o r  a  p e r i o d  
n o t  e x c e e d in g  IV d ay s  on  any  g ro u n d  w h ic h  t h e  R e g i s t r a r  
may deem r e a s o n a b l e #
( 2 ) The C o u r t  o f  c o m p e te n t  j u r i s d i c t i o n  u n d e r  
s u b - s e c t i o n  ( 1 )  s h a l l  be t h e  D i s t r i c t  C o u r t  o r  t h e  O r i g i n a l  
S id e  o f  t h e  H ig h  C o u r t  w i t h i n  whose j u r i s d i c t i o n  t h e  O f f i c e  
o f  t h e  R e g i s t r a r  i s  s i t u a t e d *
13* A p p l i c a t i o n  t o  C o u r t  f o r  o r d e r  a s  t o  w h e th e r  i n t e n d e d  
m a r r i a g e  i s  o r  i s  n o t  a  p r o p e r  m a r r i a g e * ( 1 )  The o b j e c t o r
V
may f i l e  a n  a p p l i c a t i o n  b e f o r e  a C o u r t  o f  c o m p e te n t  j u r i s ­
d i c t i o n  f o r  a n  o r d e r  a s  t o  w h e th e r  s u c h  i n t e n d e d  m a r r i a g e  i s  
o r  i s  n o t  a  p r o p e r  m a r r ia g e *
( 2 )  The C o u r t  s h a l l  g iv e  t h e  a p p l i c a n t  a  c e r t i f i c a t e  t o  
t h e  e f f e c t  t h a t  su c h  a n  a p p l i c a t i o n  h a s  b e e n  f i l e d  by h im . r
( 3 )  I f  t h e  c e r t i f i c a t e  g i v e n  by t h e  C o u r t  i s  lo d g e d  
w i t h  t h e  R e g i s t r a r  w i t h i n  t h e  t im e  g r a n t e d  by h im  u n d e r  . 
s u b - s e c t i o n  (1 )  o f  s e c t i o n  1 2 ,  t h e  R e g i s t r a r  s h a l l  n o t  
s o le m n iz e  t h e  m a r r i a g e  u n l e s s  and  u n t i l  he  r e c e i v e s  an  o r d e r  
f ro m  t h e  C o u r t  t h a t  i t  i s  a p r o p e r  m a r r i a g e .  *
I f  t h e  c e r t i f i c a t e  i s  n o t  lo d g e d  w i t h  t h e  R e g i s t r a r  
w i t h i n  t h e  t im e  g r a n t e d  by h i m , , t h e  R e g i s t r a r  s h a l l ,  i f  so 
d e s i r e d  by  t h e  p a r t i e s  s o le m n iz e  t h e  m a r r i a g e .
(V) The C o u r t  s h a l l  a f t e r  e x a m in in g  t h e  a l l e g a t i o n s  
c o n t a i n e d  i n  t h e  a p p l i c a t i o n  and  h e a r i n g  t h e  e v id e n c e  
p r o d u c e d  by t h e  p a r t i e s  i n  a  summary w ay, d e c i d e  w h e th e r  t h e  
i n t e n d e d  m a r r i a g e  i s  o r  i s  n o t  a  p r o p e r  m a r r i a g e  and  s h a l l
i
s h a l l  p a s s  a n  o r d e r  a c c o r d i n g l y .  S u ch  o r d e r  s h a l l  he f i n a l *
(5)  £ h e  C o u r t  s h a l l  f o r t h w i t h  s e n d  a co p y  o f  i t s  o r d e r  
t o  t h e  R e g i s t r a r *
( 6 ) I f  t h e  C o u r t  o r d e r s  t h a t  t h e  i n t e n d e d  m a r r i a g e  i s  a 
p r o p e r  o n e ,  t h e  R e g i s t r a r  s h a l l ,  i f  so  d e s i r e d  by t h e  p a r t i e s *  
s o le m n iz e  i t .
I f  t h e  C o u r t  o r d e r s  t h a t  t h e  i n t e n d e d  m a r r i a g e  i s  n o t  a  
p r o p e r  o n e ,  t h e  R e g i s t r a r  s h a l l  n o t  s o le m n iz e  i t .
I**. P ena l t y  f o r  wr o n g f u l  o b j e c t i o n . Any C o u r t  i n  w h ic h  a n  
a p p l i c a t i o n  u n d e r  s e c t i o n  13 i s  f i l e d  m ay, i f  i t  a p p e a r s  
t h a t  t h e  o b j e c t i o n  i s  n o t  r e a s o n a b l e  an d  b o n a  f i d e ,  i n f l i c t  
a  f i n e  n o t  e x c e e d in g  R s .5 0 0  o n  t h e  a p p l i c a n t  and  aw ard  t h e  
w h o le  o r  an y  p a r t  o f  i t  t o  t h e  p a r t i e s  t o  t h e  i n t e n d e d  
m a r r ia g e *
1 5 .  P e t i t i o n  w h ere  p e r s o n  whose c o n s e n t  i s  n e c e s s a r y  i s  
i n s a n e  o r  u n . i u s t l y  w i t h o l d s  c o n s e n t .  P r o c e d u r e  on  p e t i t i o n  
I f  an y  p e r s o n  w hose c o n s e n t  i s  n e c e s s a r y  t o  an y  m a r r i a g e  
u n d e r  t h i s  A c t  i s  o f  u n so u n d  m in d ,  o r  i f  any  s u c h  p e r s o n  
( o t h e r  t h a n  t h e  f a t h e r )  w i t h o u t  j u s t  c a u s e  w i t h o l d s  h i s  
c o n s e n t  t o  t h e  m a r r i a g e ,  t h e  p a r t i e s  i n t e n d i n g  m a r r i a g e  may 
a p p l y  by  p e t i t i o n  t o  a C o u r t  o f  c o m p e te n t  j u r i s d i c t i o n ,  and  
s u c h  C o u r t  may ex am in e  t h e  a l l e g a t i o n s  i n  t h e  p e t i t i o n  i n  
a summary w ay;
a n d ,  I f  u p o n  e x a m i n a t i o n ,  su c h  i n t e n d e d  m a r r i a g e  a p p e a r s  
p r o p e r ,  s u c h  C o u r t  s h a l l  d e c l a r e  i t  t o  be a  p r o p e r  m a r r i a g e .
...........     866 o
S u ch  d e c l a r a t i o n  s h a l l  be a s  e f f e c t u a l  a s  i f  t h e  p e r s o n  
w hose c o n s e n t  was n e e d e d  h ad  c o n s e n t e d  t o  t h e  m a r r i a g e ,
1 6 .  M anner o f  s o l e m n i z a t i o n  o f  m a r r i a g e * E v e ry  m a r r i a g e  
u n d e r  t h i s  A c t  s h a l l  be  s o le m n is e d  i n  t h e  p r e s e n c e  o f t t h e  
R e g i s t r a r  a n d  o f  two w i t n e s s e s  who s h a l l  a t t e s t  t h e  m a r r i a g e  
c e r t i f i c a t e  r e g i s t e r  r e f e r r e d  t o  i n  s e c t i o n  17* I t  may be 
s o le m n iz e d  i n  any  fo rm  p r o v i d e d  t h a t  e a c h  p a r t y  s a y s  t o  t h e  
o t h e r  i n  t h e  p r e s e n c e  an d  h e a r i n g  o f  t h e  R e g i s t r a r  an d  o f  
t h e  w i t n e s s e s  " I ,  A .B . ,  t a k e  t h e e ,  M .S . ,  t o  be  my l a w f u l  
w i f e  ( o r )  h u s b a n d . 11
17* M a r r ia g e  R e g i s t e r . When t h e  m a r r i a g e  h a s  b e e n  s o le m n iz e d  
a s  a b o v e ,  t h e  R e g i s t r a r  s h a l l  e n t e r  t h e  p a r t i c u l a r s  i n  
q u a d r u p l i c a t e  i n  a  r e g i s t e r  c a l l e d  uThe M a r r ia g e  C e r t i f i c a t e  
R e g i s t e r 11 w h ic h  s h a l l  be  i n  t h e  fo rm  c o n t a i n e d  i n  t h e  
S c h e d u le  a n n e x e d  h e r e t o  an d  s u c h  r e g i s t e r  s h a l l  be s ig n e d  by 
t h e  p a r t i e s  t o  t h e  m a r r i a g e ,  t h e  w i t n e s s e s  and  t h e  R e g i s t r a r *  
1 8 .  C u s to d y  o f  C e r t i f i c a t e s ,  e t c * ( 1 )  The R e g i s t r a r  s h a l l  
d e l i v e r  one o f  t h e  c e r t i f i c a t e s  t o  t h e  h u s b a n d ,  a n o t h e r  t o  
t h e  w i f e ,  o r ,  i f  e i t h e r  o f  them  i s  u n d e r  20 y e a r s  o f  a g e ,  t o  
h i s  o r  h e r  p a r e n t  o r  g u a r d i a n ,  f o r w a r d  t h e  t h i r d  t o  t h e  
D e p u ty  C o m m iss io n e r  i n  a c c o r d a n c e  w i t h  s u b - s e c t i o n  ( 2 ) ,  and  
r e t a i n  t h e  f o u r t h .
( 2 )  The R e g i s t r a r  s h a l l  f o r w a r d  t h e  n o t i c e  u n d e r  
s e c t i o n  6 , one  m a r r i a g e  c e r t i f i c a t e  an d  a l l  o t h e r  d o cu m en ts  
r e l a t i n g  t o  t h e  m a r r i a g e  t h r o u g h  t h e  T ow nsh ip  O f f i c e r  t o  t h e  
D e p u ty  C o m m iss io n e r  o r  h i s  D i s t r i c t  w i t h i n  a  w eek o f  t h e  
m a r r i a g e ,  and  t h e  s a i d  d o cu m en ts  s h a l l  be  f i l e d  i n  t h e
■ .... j
t h e  r e g i s t e r  o f  m a r r i a g e s  and  k e p t  i n  t h e  O f f i c e  o f  t h e  
D e p u ty  C o m m iss io n e r  p e rm a n e n t ly *
19*' M a rr ia g e ,  R e g i s t e r  a n d ,_ o th e r^ c j^ n ^ ^  
i n s p e c t i o n * The r e g i s t e r  o f  m a r r i a g e s  an d  o t h e r  d o cu m en ts  
a p p e r t a i n i n g  t h e r e t o  s h a l l  a t  a l l  r e a s o n a b l e  t im e s  be o p e n  
t o  i n s p e c t i o n  an d  c e r t i f i e d  c o p i e s  t h e r e o f  s h a l l ,  on  
a p p l i c a t i o n ,  be  s u p p l i e d  by t h e  D ep u ty  C o m m iss io n e r  on  
p ay m en t t o  h im  by t h e  a p p l i c a n t  o f  a f e e  a t  t h e  r a t e  f i x e d  
by  t h e  G o v e rn o r .
2 0 .  E v id e n c e  o f  - M a r r i a g e * C e r t i f i e d  c o p i e s  o f  d o cu m en ts  
r e l a t i n g  t o  m a r r i a g e s  u n d e r  t h i s  A c t s h a l l  be  r e c e i v e d  i n  
e v i d e n c e  w i t h o u t  f u r t h e r  p ro o f*
21* I n f o r m a t i o n  r e g a r d i n g  c o h a b i t a t i o n * ( 1 )  A B u d d h i s t  
woman o r  h e r  p a r e n t ,  g u a r d i a n ,  b r o t h e r  o r  s i s t e r  may g iv e  
i n f o r m a t i o n  to* a R e g i s t r a r  w i t h i n  whose J u r i s d i c t i o n  sh e  
r e s i d e s  t h a t  sh e  h a s  b e e n  c o h a b i t i n g  w i t h  a  n o n - B u d d h is t  
w i t h o u t  b e i n g  l e g a l l y  m a r r i e d  t o  h im . The R e g i s t r a t  s h a l l  
r e c o r d  t h e  i n f o r m a t i o n  o r  c a u s e  i t  t o  be r e c o r d e d  and  a l l  
t h e  i n f o r m a t i o n  so  r e c o r d e d  s h a l l  be s i g n e d  by t h e  in f o r m a n t
( 2 ) R e g i s t r a r  t o  summon p a r t i e s  an d  e x p l a i n  p r o v i s i o n s  
o f  A c t * The R e g i s t r a r  s h a l l  t h e n  summon b o t h  t h e  B u d d h i s t  
woman an d  t h e  n o n - B u d d h i s t  man t o  a p p e a r  b e f o r e  h im  on a 
d a t e  f i x e d  by him  and  on  t h e i r  a p p e a r a n c e  e x p l a i n  t o  th em  
t h e  p r o v i s i o n s  o f  t h i s  A ct r e l a t i n g  t o  m a r r i a g e  and  i f  b o t h  
t h e  p a r t i e s  w i s h  t o  c o n t r a c t  a  m a r r i a g e  t h e  R e g i s t r a r  s h a l l  
p r o c e e d  a s  p r e s c r i b e d  i n  s e c t i o n s  6 , 7 , 8 , 9 and  1 0 .  I f  
e i t h e r  p a r t y  i s  u n w i l l i n g  t o  c o n t r a c t  a  m a r r i a g e ,  t h e
868.
t h e  R e g i s t r a r  s h a l l  e x p l a i n  t o  t h e  w i l l i n g  p a r t y  t h a t  t h e  
m a r r i a g e  c a n h o t . b e  s o le m n iz e d  a s  b o th  t h e  p a r t i e s  do n o t  
a g r e e  t o  t h e  p ro p o s e d  m a r r ia g e  b u t  t h a t  t h e  w i l l i n g  p a r t y  
may f i l e  a * s u i t  i n  a C i v i l  C o u r t  f o r  dam ages f o r  b r e a c h  o f  
p ro m is e  o f  m a r r i a g e  o r  s e d u c t i o n  o r  b o th  a s  t h e  c a s e  may b e .
2 2 .  P r e s u m p t i o n  r e g a r d i n g  p r o m i s e  o f  m a r r i a g e .  ( 1 )  I n  t h enn—niiinii i —mm    n — im  • 1 -n i~ ■ i i.ir- i ifc'lit  *"i T i ~‘ i ~ uti —  ■ i~T‘it —T'i r*“—
a b s e n c e  o f  any  a g re e m e n t  i n  w r i t i n g  t o  t h e  c o n t r a r y  a 
p ro m ise  o f  a  n o n ^ B u d d h is t  t o  m a rry  a B u d d h i s t  woman s h a l l  be 
deemed t o  be a  p ro m ise  t o 'm a r r y  h e r  u n d e r  t h i s  A c t .
( 2 )  S uch  a p ro m ise ' s h a l l  be p resum ed  . ju r i s  e t  de .jure 
i f  t h e  p a r t i e s  have  l i v e d  t o g e t h e r  u n d e r  su c h  c i r c u m s ta n c e s  
t h a t  t h e y  w ould  have  b e e n  h u sb a n d  and  w i f e  a c c o r d in g  t o  
Burm ese B u d d h i s t  Law i f  b o th  o f  them  h ad  b e e n  Burmese 
B u d d h i s t s . • •
2 3 .  E f f e c t  o f  m a r r ia g e  o f  member o f  u n d iv id e d  f a m i l y . The 
m a r r i a g e  u n d e r  t h i s  A ct o f  any member o f  an  u n d iv id e d  f a m i l y  
who p r o f e s s e s  t h e  H in d u , S ik h ,  o r  J a i n a  r e l i g i o n  s h a l l  be 
deemed t o  e f f e c t  h i s  s e v e r a n c e  fro m  su c h  f a m i l y  and i n  c a s e  
o f  h i s  d e a t h  b e f o r e  p a r t i t i o n ,  h i s  v e s t e d  r i g h t  s h a l l  devolVi 
on  h i s  w i f e  and  c h i l d r e n .
2k .  Owners h i p  o f  p r o p e r t i e s .  A l l  q u e s t i o n s  r e l a t i n g  t o  t h eu—ium h iih .tii. I'll'A i rn
o w n e r s h ip  o f  p r o p e r t i e s  o f  t h e  p a r t i e s  t o  t h e  m a r r ia g e  
c o n t r a c t e d  u n d e r  t h i s  A ct s h a l l  be d e c id e d  a c c o r d in g  t o  t h e  
Burm ese B u d d h i s t  Law a s  i f t t h e  p a r t i e s  w ere Burmese 
B u d d h i s t s .
25 • Law o f  D i v o r c e . The Burm ese B u d d h i s t  Law o f  D iv o rc e  
s h a l l  a p p ly  t o  m a rr ia g e s -  c o n t r a c t e d  u n d e r  t h i s  A c t a s  i f  t h e
t h e  p a r t i e s  w e r e  B u r m e s e  B u d d h i s t s *
2 6 .  Law o f  S u c c e s s i o n  a n d  I n h e r i t a n c e * T he  B u r m e s e  B u d d h i s t  
Law o f  S u c c e s s i o n  a n d  I n h e r i t a n c e  s h a l l  a p p l y  t o  p r o p e r t i e s  
o f  t h e  p a r t i e s  who m a r r y  u n d e r  t h i s  A c t  a s  i f  t h e y  w e r e  
B u r m e s e  B u d d h i s t s .
2 7 .  L e g i t im a c y  o f  c h i l d r e n .  I f  a m a r r i a g e  i s  s o le m n iz e d* .■ ^ w n n f t w i in r t m f f iu i T f f T i , nMMnMmifii 1 n i l  i~ ' 11 <n !■ mmi.i 1.1 1— >11
u n d e r  t h i s  A c t ,  any  - c h i l d  h o r n  o f  t h e  c o u p le  b e f o r e  t h e  
m a r r i a g e  s h a l l  be deemed l e g i t i m a t e .
2 8 .  P e n a l t y  f o r  f a l s e  d e c l a r a t i o n  o r  c e r t i f i c a t e . Any p e r s o n  
m a k in g ,  s i g n i n g  o r  a t t e s t i n g  any d e c l a r a t i o n  o r  c e r t i f i c a t e  
p r e s c r i b e d  by t h i s  A ct c o n t a i n i n g  a  s t a t e m e n t  w h ich  i s  f a l s e  
an d  w h ic h  he e i t h e r  knows o r  b e l i e v e s  t o  be f a l s e  o r  d o e s  
n o t  b e l i e v e  t o  be t r u e  s h a l l  be deemed t o  h a v e  c o m m itte d  a n  
o f f e n c e  u n d e r  s e c t i o n  1 9 9 .o f  t h e  P e n a l  C ode .
2 9 . P e n a l t y  f o r  w ro n g f u l  a c t i o n s  o f  R e g i s t r a r . Any R e g i s t r a r  
who know ing  an d  w i l f u l l y  s o le m n iz e s  a m a r r i a g e  u n d e r t h i s
A ct -
( i )  w i t h o u t  p u b l i s h i n g  t h e  n o t i c e  r e g a r d i n g  s u c h  
m a r r i a g e  a s  r e q u i r e d  b y  s e c t i o n  9 5 o r
( i i )  w i t h i n  I k  d a y s  a f t e r  r e c e i p t  b y  h i m  o f  n o t i c e  o f  
s u c h  m a r r i a g e ,  o r
( i i i )  w h e n  o n e  o f  t h e  p a r t i e s  t o  t h e  m a r r i a g e  i s  u n d e r  2 0  
y e a r s  o f  a g e ,  w i t h o u t  t h e  r e q u i r e d  c o n s e n t  o f  t h e  
p a r e n t  o r  g u a r d i a n  o f  s u c h  p a r t y  h a v i n g  b e e n  
o b t a i n e d ,  o r
( i v )  i n  c o n t r a v e n t i o n  o f  t h e  p r o v i s i o n s  o f  s u b - s e c t i o n  
( 1 )  o f  s e c t i o n  12 o r  o s  s u b - s e c t i o n  ( 3 )  o r
8 7 0 .
o r  s u b - s e c t i o n  ( 6 )  o f  s e c t i o n  1 3 ,
s h a l l  be p u n i s h e d  w i t h  im p r is o n m e n t  f o r  a  t e rm  w h ic h  
may e x t e n d  t o  one y e a r  an d  s h a l l  a l s o  be l i a b l e  t o  a 
f i n e  n o t  e x c e e d in g  r u p e e s  f i v e  h u n d r e d .
3°* R u l e s . The G o v ern o r  may make r u l e s  f o r  t h e  d i s p o s a l  
o f  t h e  f e e s  m e n t io n e d  i n  s e c t i o n  8 ,  t h e  s u p p ly  o f  r e g i s t e r s ,  
f o r m s ,  c e r t i f i e d  c o p i e s  an d  t h e  p r e p a r a t i o n  an d  s u b m i s s io n  
o f  r e t u r n s  o f  m a r r i a g e s  s o le m n iz e d  u n d e r  t h i s  A c t .
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Husbands
h u s b a n d ! s i n t e r e s t  i n  th e  j o i n t  p r o p e r t y ,  361 
Husband! s sh a re  i n  t h e  p r o p e r t i e s  when he has  m a r r ie d  
more t h a n  once, 363, 518 
h u s b a n d ! s s a l a r y ,  w i f e *s i n t e r e s t  i n ,  357 
I l l e g i t i m a t e  c h i l d r e n :
cannot be o r a s a ,  672
p o s i t i o n  o f ,  a s  r e g a r d s  i n h e r i t a n c e ,  617 
not l e g i t i m i s e d  by subsequen t  m a r r ia g e  of  p a r e n t s ,  630 
Im prisonm ent:
o f  husband not a ground f o r  d i v o r c e ,  459 
I n f e r i o r  w i fe :
and s u p e r i o r  w ives ,  d i s t i n c t i o n  be tw een ,  232 ,233 ,234  
p o s i t i o n  o f ,  as  r e g a r d s  i n h e r i t a n c e ,  631 
s t a t u s  o f ,  234-
son o f ,  p o s i t i o n  o f ,  as r e g a r d s  i n h e r i t a n c e  when 
l i v i n g  s e p a r a t e l y ,  631
I n h e r i t a n c e :
(see  a l s o  p a r t i t i o n )  
d e a th - b e d  g i f t s ,  561 
fundam en ta l  p r i n c i p l e s  of  r u l e s  o f ,  
r u l e  of * I n t e s t a c y ,  553 
t h e  n o n -a sc e n t  o f  i n h e r i t a n c e ,  576 
e x c e p t io n s  t o  p r i n c i p l e ,  582 
th e  n e a r e r  e x c lu d e s  t h e  more rem ote ,  583 
e x c e p t io n s  t o  p r i n c i p l e ,  592, 603 
g e n e r a l  o r d e r  of  s u c c e s s io n ,  605 
l o s s  of  r i g h t s  o f ,  see L o sso f  R ight of 
p o s i t i o n  o f ,  as  r e g a r d s :
a p a t i t h a  ado p ted  c h i l d r e n ,  608 
g r a n d c h i l d r e n ,  605, 632 
i l l e g i t i m a t e  c h i l d r e n ,  617 
i n f e r i o r  w ives ,  61 
k i t t i m a  adop ted  c h i l d r e n ,  610 
o r a s a  c h i l d r e n ,  665
p e r s o n s  a t t e n d i n g  upon d e c e a se d  d u r in g  h i s  l a s t  
i l l n e s s ,  646 
p h y s i c a l l y  o r  m e n ta l l y  inco m p e ten t  c h i l d r e n  
son of I n f e r i o r  w i f e ,  649 
s t e p - c h i l d r e n ,  694 
I n h e r i t e d  p r o p e r t y :
n ev e r  hnapazon , 361
r i g h t  a c q u i r e d  by one o f  a m a r r i e d  coup le  d u r in g
c o v e r t u r e ,  362
x x v i i i  *
I n t e n t i o n :
o f  a d o p t iv e  p a r e n t s ,  im por tance  o f ,  607 
I n t e s t a c y :
r u l e  o f ,  553 
Jobye-nanbye:
d e f i n i t i o n ,  426 
J o i n t  l i v i n g :
O ourts  do not p l a c e  t o o  much im p o r tan ce  on 
j o i n t  l i v i n g ,  234, 235, 236 
J u d i c i a l  D e c i s io n s :
as  a so u rce  of Burmese B uddh is t  Law, 114 
Kandyan Law:
d i v o r c e ,  57 
m a r r i a g e ,  46
p r o p e r t y  of th e  m a r r ia g e ,  82 
s u c c e s s i o n ,  t e s t a t e  and i n t e s t a t e ,  106 
K a n i t t h a :
can  k a n i t t h a  become o r a s a ,  671
kanibbha*s c la im  f o r  a sh a re  when t o  be made, 697, 71
716
k a n i t t h a * s  sh a re  o f  i n h e r i t a n c e  on t h e  r e - m a r r i a g e  
o f  th e  s u r v i v i n g  p a r e n t ,  716 
n a t u r e  o f  t h e  k a n i t t h a * s  c la im ,  692, 693 
who i s  a k a n i t t h a ,  694 
Kanmasat:
What i s  kanm asa t ,  427 
Kanwin:
d e f i n i t i o n ,  361
immoveables cannot be made w i th o u t  a r e g i s t e r e d  
l e t t e r ,  362
kanwin i s  t r e a t e d  as hnapaaon f o r  p u rp o s e s  of 
p a r t i t i o n ,  362
K h as is :
law o f  m an^iage ,  88 
law of d i v o r c e ,  88 
K i l i t h a  c h i l d :
see  i l l e g i t i m a t e  c h i ld #  
d e f i n i t i o n  o f  k i l i t h a  c h i l d ,  617
when a k i l i t h a  c h i l d  i s  not  e n t i t l e d  t o  i n h e r i t  h i s  
p a r e n t a l  e s t a t e ,  541, 756
K i t t im a :
d e f i n i t i o n ,  609
p er fo rm ance  o f  f i l i a l  d u t i e s  by, 610 
r i g h t  o f  i n h e r i t a n c e  o f ,  611 
r i g h t  o f  i n h e r i t a n c e  not  i n d e f e a s i b l e ,  617 
Kobo o r  body p r i c e :  434
Kwa:
What does kwa mean, 424
K yanaI tha :
Burmese h e r o ,  17 
L e s s e r  w i fe :
d e f i n i t i o n ,  228, 233
may r e f u s e  t o  r e s i d e  w i th  c h i e f  w ife  i n  th e  same
house ,  316
L e t-son -m aya :
d e f i n i t i o n ,  232 
L e t te tp w a :
d e f i n i t i o n ,  349
how d i f f e r s  from hnapazon, 360, 362 
L i a b i l i t y :
l i a b i l i t y  f o r  d e b t s ,  405 
l i a b i l i t y  f o r  d e c r e e s ,  406 
L i m i t a t i o n :
and r u l e s  o f  Buddhis t  Law, 3, 4 
p e r i o d  o f ,  f o r  c la im  as  o ra s a ,  772 
Loss of R ight o f  I n h e r i t a n c e :  
on a d o p t io n ,  607, 746 
on d iv o rc e  of  p a r e n t s ,  540 
by dog-son ,  756 
b y  m isco n d u c t ,  752 
by o r d i n a t i o n ,  761 
M ain tenance:
c h i l d r e n  e n t i t l e d  t o ,  338
husband  cannot  e scape  l i a b i l i t y  f o r ,  325
by becoming a monk, 344
husband t a k i n g  second wife may e n t i t l e  f i r s t  w ife  t o , 336 
phongyi ;  bound t o  m a in t a in  h i s  c h i l d ,  when o rd e re d  
by C r im ina l  C ourt ,  344 
w i fe  e n t i t l e d  t o ,  325, 329,
Manugye:
p re -em in ence  o f ,  142 
M a r r i a g e :
age a t  which a g i r l  may m ar iy  a man o f  h e r  ch o ic e ,  272 
age of m a j o r i t y  f o r  t h e  p u rposes  o f  m a r r ia g e ,  271, 275 
b re a c h  o f  promise o f  m a r r ia g e ,  248
ceremony, i f  n e c e s s a ry ,  f o r  v a l i d i t y  o f  m a r r ia g e ,  199 
C hinese  B u d d h is t s ,  o f ,  184 
C o n sen t :
t o  c h i l d  m ar r ia g e  exposes  t h e  p a r t i e s  t o  
c r im in a l  p r o s e c u t i o n ,  278 
o f  t h e  b r i d e  and br idegroom , 271, 275 
of  t h e  p a r e n t s  and g u a r d ia n s ,  2 7 1 ,2 7 5 ,2 7 9 ,2 8 3 ,2 9 0  
o f  t h e  p a r t i e s ,  199 ,200 ,201  
C onvers ion  of  i r r e g u l a r  un ion  i n t o  v a l i d ,  199, 234 
d e f i n i t i o n ,  193
d iv o rc e d  woman i s  f r e e  t o  m arry  a man of h e r  c h o ic e ,
272, 279
e f f e c t  o f  m a r r ia g e  on p r o p e r t y ,  412
XXX
elopem ent w i th  a g i r l  under  s i x t e e n  y e a r s  of  age, 278
elopem ent f o r  th e  f o u r t h  t ime w i th  a g i r l  above
s i x t e e n  y e a r s  of age, 310 
E s s e n t i a l s  o f  a v a l i d  m a r r ia g e :
g i r l  o v e r  20 y e a r s  o f  age, 202 
how t o  prove  m a r r ia g e ,  241, 243 
i n  e v e ry  p r o p e r t y  a c q u i r e d  a f t e r  m a r r ia g e  by one 
o f  a m a r r ie d  cou p le ,  t h e  o t h e r  has  a s h a r e ,
j u s t i f i a b l e  c a u s e s  t o  rem arry ,  507
l i v i n g  and e a t i n g  t o g e t h e r  not e s s e n t i a l ,  507,508 
m a r r ia g e  under  t h e  Act, 186, 188 
M a r r ia g e a b le  age:
o f  a boy, 271 
o f  a g i r l ,  275 
M arr iage  w i th :
Chinaman, 184 
C h r i s t i a n s ,  182 
Hindus, 181 
Mahomedans, 179 
M arr iage  may be e s t a b l i s h e d  from c o h a b i t a t i o n s  
w i th  h a b i t  and r e p u t e ,  246
N ature  o f :
Burman B uddh is t  m a r r ia g e ,  198 
Hindy m a r r ia g e ,  194 
Mahomedan m a r r ia g e ,  179 
o f  Ancfbent I n d i a ,  39, 42 
Kandyan Lav/, 46 
polygamy, 223
p r o p e r t y  of  a m a r r ie d  co u p le ,  375 
R em arr iage :
a f t e r  d iv o rc e  must be s t r i c t l y  p roved ,  244, 245 
t e r m i n a t e s  a m ain tenance  o r d e r ,  336 
subsequen t  o r d e r  o f  p e r so n s  who may g iv e  a g i r l  
i n  m a r r ia g e ,  283 
v a l i d  un ion  un der  t h e  Act, 186, 188 
widow, f r e e  t o  m arry  a man o f  h e r  c h o ic e ,  272, 279 
M arr ied  co u p le :
ch o ic e  o f  p l a c e  o f  r e s i d e n c e ,  316 
I n t e r e s t  a c q u i r e d  i n  e v e ry  p r o p e r t y  a c q u i r e d  a f t e r  
m a r r i a g e ,  .373, 412 
one o f  a m a r r ie d  couple  may sue t h e  o t h e r ,  405 
p r o p e r t y  of a m a r r ie d  co u p le ,  375, 412 
when one o f  a m a r r ie d  couple  d i e s  th e  s u r v i v o r  
I n h e r i t s  t h e  e s t a t e ,  697 
M atr im o n ia l  o f f e n c e s :
c o n s t i t u t i n g  grounds f o r  d i v o r c e ,  4 2 2 ,4 7 1 ,4 7 2 ,4 9 5  
M e n ta l ly  incom peten t  c h i l d r e n :
p o s i t i o n  o f ,  as  r e g a r d s  i n h e r i t a n c e ,  649
x xx  i
Minor:
competency o f ,  t o  e n t e r  i n t o  m a r r ia g e  c o n t r a c t s , 272,276 
cannot  be o r a s a ,  671
cannot  be m a r r ie d  a g a in s t  t h e i r  w i l l ,  203 
Minbe:
d e f i n i t i o n  o f  p r o p e r t y ,  371 
M isconduct:
l o s s  o f  r i g h t s  o f  i n h e r i t a n c e  upon t h e  ground o f ,  752 
p a r t i t i o n  upon, d iv o rc e  f o r ,  526 ,53 0 ,5 32  
Mutual c o n s e n t :
d iv o rc e  by , 425 
Maya Nge o r  l e s s e r  w i fe :  233
Nephews and N ieces :
o u s t  u n c le s  and a u n t s ,  580 
sh a re  p e r  c a p i t a ,  584, 586 
N ea re r  e x c lu d e s  t h e  more remote# 
p r i n c i p l e  o f ,  583 
e x c e p t io n s  t o  p r i n c i p l e ,  591, 603 
N is say a  and N l s s l t a :
d e f i n i t i o n  o f ,  373
N issay a  g e t s  more t h a n  th e  n i s s i t a ,  373, 374 
Non a s c e n t  o f  i n h e r i t a n c e :  
p r i n c i p l e  o f ,  576 
e x c e p t io n  t o  p r i n c i p l e ,  582 
Orasa:
a c q u i s i t i o n  o f  s t a t u s  o f ,  671 
adop ted  c h i l d  cannot  be ,  672
a s s i s t a n c e  i n  a c q u i s i t i o n  of  f a m i ly  p r o p e r t y  by, 671
canno t  be more t h a n  one, 683
c h i l d  o f ,  i n t e r e s t  a c q u i r e d  by, 682
c o n d i t i o n s  t o  be f u l f i l l e d  i n  o r d e r  t o  b e ,  671
d a u g h te r  may b e ,  674
d e f i n i t i o n  o f ,  661
h i s t o r i c a l  accoun t  o f ,  657
i l l e g i t i m a t e  c h i l d ,  cannot  be, 671
l i m i t a t i o n s :
on g e n e r a l  r i g h t  o f  i n h e r i t a n c e  
p e r i o d  o f ,  f o r  c la im s ,  771-775 
m inor  c h i l d  canno t  be o r a s a ,  671 
p a r t i t i o n ,  when may be c la im ed  by, 666 
p r o p e r t y  i n  which o r a s a  e n t i t l e d  t o  a s h a re ,  666, 693,
706
s p e c i a l  r i g h t s  o f ,  665 
s t a t u s  o f ,  when a c q u i r e d ,  671 
v e s t i n g  o f  sh a re  o f ,  682
w h e th e r  e n t i t l e d  t o  c la im  p a r t i t i o n  on r e m a r r ia g e  o f
s u r v i v i n g  p a r e n t  o f  same sex ,  706
x x x i i
O rd in a t io n :
d i s s o l u t i o n  o f  m a r r ia g e ,  460 
l e g a l  con seq u en ces ,  761
n o t  v a l i d  d e fen ce  I n  a c la im  f o r  m a in tenance  of 
c h i l d r e n  i n  C r im ina l  C o u r t ,  344 
Out o f  Time G ra n d c h i ld re n :  
d e f i n i t i o n  o f ,  632 
by e l d e s t  son, 635 
by k a n i t t h a ,  634, 635 
P a r t i t i o n :
(see  a l s o  I n h e r i t a n c e )  
e f f e c t  o f ,  694 
when may be c la im ed ,  692 
P a r t i t i o n  s u i t :
Burmese B uddhis t  not e n t i t l e d  t o  f i l e ,  692 
P a r t i t i o n ,  R u les  o f :
c h i l d r e n  o f  fo rm er  m a r r i a g e s ,  as r e g a r d s ,  694, 695 
c o - h e i r s ,  as  between, 768
on d e a th  of husband and w ife  w i t h i n  a s h o r t  p e r i o d  
o f  one a n o th e r ,  702-706 
on d e a th  o f  s u r v i v i n g  spouse who has  not r e m a r r i e d ,  710 
on th e  r e m a r r i a g e  o f  th e  s u r v i v i n g  p a r e n t ,  716 
common p a r e n t  a f t e r  r e m a r r ia g e  l e a v i n g  s t e p - p a r e n t  
s u r v i v i n g ,  730 
common p a r e n t  a f t e r  d e a th  o f  s t e p - p a r e n t ,  o r  v i c e -  
v e r s a ,  742 
widows, as  be tw een ,  701 
P a y in  P r o p e r ty :
c o n v e r s io n  i n t o  hnapazon, 366
c o n v e r s io n  of  p r o f i t s  o f ,  i n t o  hnapazon ,  367
d e f in e d ,  349
p a r t i t i o n  o f ,  on d e a th  of  common p a r e n t  a f t e r  r e ­
m a r r ia g e ,  742 
on d iv o r c e ,  518
w h e th e r  in c lu d e d  i n  th e  p r o p e r t y  of  t h e  m a r r ia g e ,  381 
P e rso n s  a t t e n d i n g  upon d eceased  d u r in g  h i s  l a s t  i l l n e s s :  
p o s i t i o n  o f ,  as  r e g a r d s  I n h e r i t a n c e ,  646 
P h y s i c a l l y  d e f e c t i v e  c h i l d r e n :
p o s i t i o n  o f ,  as r e g a r d s  i n h e r i t a n c e ,  649 
Polygamy:
and d i v o r c e ,  226 
not i l l e g a l ,  224 
P r o h i b i t e d  Degrees :
Dhammathats a r e  s i l e n t  ab ou t ,  220 
who cann o t  be m a r r ie d ,  221 
P r o p e r t y  of  t h e  m a r r ia g e :  
a l i e n a t i o n  o f ,  401 
a t ta ch m en t  o f ,  406 
community of  p r o p e r t y ,  412 
i n t e r e s t  of  husband and w ife  t h e r e i n ,  412 
o f  what i t  c o n s i s t s ,  375 
p a r t n e r s h i p  t h e o r y ,  590 
t e n a n c y  i n  common, 395
x x x i i i *
Pubbaka c h i l d r e n :
see s t e p c h i ld r e n #
Remarriage of s u r v iv in g  p a r e n t :
as ground f o r  p a r t i t i o n ,  692 
r u l e s  of  p a r t i t i o n  upon, 716 
R enuncia t ions
r e n u n c i a t i o n  o f  p r ie s th o o d ^  w hethe r  g iv e s  o ld  
s t a t u s ,  764
Repre se nt a t  io n :
r i g h t  o f  r e p r e s e n t a t i o n  does not ex ten d  t o  g r e a t ­
g r a n d c h i ld r e n ,  633
R esidence :
cho ice  o f  p la c e  o f  r e s id e n c e  o f  a m a r r ie d  coup le ,  316 
mere s e p a r a t e  r e s id e n c e  i s  no b a r  t o  o ra sa * s  c la im  
f o r  q u a r t e r  s h a re ,  680 
s e p a r a t e  r e s id e n c e  by i t s e l f  does not p re v en t  a
woman from becoming a w i f e ' of a man, 316
R e p u ta t io n :
no p re sum ption  u n le s s  l a rg e  body o f  ne igh bo u rs ,  247 
R e s t i t u t i o n  of co n ju g a l  r i g h t s :  
defence  i n  a s u i t  f o r ,  321 
r i g h t  t o  c la im ,  317 
R ig h ts  of i n h e r i t a n c e :  
see I n h e r i t a n c e  
Sahoda:
d e f i n i t i o n ,  752 
S ed uc t ion :
damages f o r  s e d u c t io n ,  265
of d a u g h te r  g iv e s  p a r e n t s  a cause of  a c t i o n ,  266 
r e s u l t i n g  i n  pregnancy, no ground f o r  c la im ing
damages, 266
Shan B u dd h is ts :
Law a p p l i c a b l e ,  167 
Short  p e r io d :
d e a th  o f  husband and wife w i t h i n ,  702 
Sources:
Sources  of  Burmese Buddhist  Law, 108, 109, 114, 117 
S t e p c h i ld r e n :
p o s i t i o n  of  as r e g a rd s  i n h e r i t a n c e ,  654 
S t r a n g e r :
When a s t r a n g e r  may i n h e r i t  o t h e r ,  646 
S u ccess io n :
g e n e ra l  o rd e r  of s u c c e s s io n ,  605
o rd e r  of s u c c e s s io n  when th e  s u r v i v o r  of a m a r r ie d  
couple d i e s ,  710 
p r i n c i p l e s  of su c c e s s io n ,  553, 576, 583 
when a m a r r ie d  couple d ie  w i t h i n  a s h o r t  I n t e r v a l  of 
each o t h e r  t h e i r  r e l a t i o n s  i n h e r i t  th e  
e s t a t e ,  702
when one o f  a m a r r ie d  couple d i e s  th e  s u r v iv o r  i n h e r i t s  
t h e  e s t a t e ,  697
x x x iv #
S u c c e s s i o n  c e r t i f i c a t e :
when n e c e s s a r y ,  774, 775, 778 
S u p e r i o r  w i fe :
d e f i n i t i o n ,  232 
wives sh a re  e q u a l l y ,  237 
T a l a i n g s :
- i n t r o d u c t i o n  o f  Buddhism i n t o  Burma by, 14 
Thedansa:
d e f i n i t i o n ,  556 
Thesawalamai:
o r i g i n  o f ,  76
p r o p e r t y  of th e  m a r r ia g e ,  77 
s u c c e s s io n ,  106 
T h i n t h i :
d e f in e d ,  350 
Uncles and Aunts:
i n  c o m p e t i t i o n  w i th  between g r a n d c h i l d r e n ,  635 
U n d u t i fu i  conduc t :
see l o s s  of  r i g h t s  o f  i n h e r i t a n c e ,
Vinaya P i t  aka:
as  a so u rce  o f  law, 117 
t o  whom a p p l i c a b l e ,  117 
Wagaru:
com par ison  w i th  Hindu Code, 124, 126 
o r i g i n ,  124 
Widow:
g e n e ra l  p r i n c i p l e s  about widow*s sh a re  a g a i n s t  
he r  c h i 1dre  n, 698 
p a r t i t i o n  between co-widows, 701 
widow i s  f r e e  t o  re m a r ry  a man o f  h e r  cho ice  
a t  any age ,  273 
widow1s sh a re  when c h i l d l e s s ,  665, 695, 698 
widow*s sh a re  when t h e r e  are  c h i l d r e n ,  694 
Widower:
g e n e r a l  p r i n c i p l e s  about w idow er! s sh a re  a g a in s t  
h i s  c h i l d r e n ,  698 
widower*s sh a re  when c h i l d l e s s ,  665, 695, 698 
w idower1s share  when t h e r e  are  c h i l d r e n ,  694
Wife:
w i f e 1 s i n t e r e s t  i n  th e  j o i n t  p r o p e r t y ,  34-9, 372, 373, '
387
W i l l :
A ncien t  I n d i a ,  97
Burman B u d d h is ts  cannot  make w i l l s ,  553 
Burman B u d d h is ts  can  make a v a l i d  n o m ina t io n  under  th e  
P ro v id e n t  Funds Act,  560 
Kandyan Law, 99
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GLOSSARY.
ap a t  i t t h a .
bhikku
a form o f  a d o p t io n ;  
t h e  c a s u a l  
a d o p t io n  o f  a son 
o r  d a u g h t e r ^ 5^ 608
see phongyi
c h a t a b h a t t a * com pass iona te
""adoption o f  a son 
o r  d a u g h te r ;  an 
o b s o l e t e  form o f  
a d o p t io n ;  609
Du11aba rahan* a p e r s o n  who
becomes a monk f o r  
a l i m i t e d  per iod*  
468 .
e ln d a u n g g y l* a p e r s o n  who h as  
been m a r r ie d  but 
whose m a r r ia g e  has  
b een  determined*
376
g a ru b h an * a form o f  r e l i g i o u s  
p r o p e r t y ;  i t  i n ­
c lu d e s  m o n as te r ie s*  
and t r e e s *  t h e  l a n d  
upon which t h e y  
s t a n d  and th e  l i k e *  
762
hnapa^on* p r o p e r t y  j o i n t l y  
a c q u i r e d  d u r in g  
m arr iage*  360
i l la to m *  a custom known as 
““ t h a t  o f  i l l a t o m
a d o p t io n  p r e v a i l s  
among th e  Re deli and 
Kamma c a s t e s  i n  th e  
Madras P res idency*  
and Andhra S t a t e .  I t  
c o n s i s t s  i n  th e  
a f f i l i a t i o n  o f  a son- 
in - law *  i n  c o n s i d e r a ­
t i o n  o f  a s s i s t a n c e  In  
th e  management o f  the  
f a m i l y  p ro p e r ty *  4 6 .
jo bye ~ na nbye * Sham ( tem pora ry )
m utua l  co n sen t  d iv o rc e  In
o r d e r  to  g e t  r i d  
o f  i l l n e s s  o r  
o t h e r  i l l  luck* 
as  recommended by 
a c o n s u l t i n g  
a s t r o l o g e r  u n t i l  
such  t im e a s  th e  
p l a n e t s  are  
f a v o u r a b ly  p laced* 
426
kan.i t ha ch i ld *  a younger  
ch i ld *  694
kanwin* p r o p e r t y  s e t  a p a r t  
a t  th e  t im e  o f  
m a r r ia g e  by th e  
b r idegroom  o r  
h i s  p a r e n t s  f o r  
* t h e  j o i n t  p u rp o se s  
o f  t l ie  m a r r ie d  
pail-* 361
k i l l t k a *  a c a s u a l l y  b e g o t t e n  
“  ' ch i ld*  617
k i t t i m a* a form o f  a d o p t io n  
o f  a son o r  
d a u g h te r  w i th  th e  
i n t e n t i o n  t h a t  
th e  c h i l d  s h a l l  
I n h e r i t  to  th e  
a d o p t iv e  p a re n t s *  
607
ko bo * bo dy p r i  ce *1^434
l e t t e tp w a * p r o p e r t y  a c q u i r e d  
by e i t h e r  spouse 
o r  by b o th  d u r in g  
t  he co nt  i  nu ahce 
o f  th e  m arr iage*  
350
l e t - s o  -maya*
~ sup e i- io r  w ife  *232^
2. S C
Maya nge* l e s s e r  wife* 233
x x x v i .
n i s s a y a  and n i s s i k a *  S u p p o r te r  
and d epend an t ;  
t h e  s u p p o r t e r  g e t s  
more t h a n  th e  
n i s s i t a *  373*374
orasa*  a c h i ld *  u s u a l l y  t h e  
e l d e s t *  who is*
In  c e r t a i n  c i rcum ­
s ta n c e s *  e n t i t l e d  
to  a s p e c i a l  sh a re  
i n  h i s  o r  h e r  
p a r e n t s 1 e s t a t e *  
671
payln* p r o p e r t y  whicis b e longed  
" t o  husband o r  w ife
b e f o r e  th e  
m arr iage*  349
phongyi* Burmese B uddh is t  monk* 3 4 4  ^ 4 6 0  ^ 7 6 4
Rahai)* a phongyi
th e  o r d e r  o f  Burmese 
B u dd h is t  Monks* 
429, 463
Sanghaj
shinbyu* a l l young Burmese 
m ales  o f  good 
f a m i l y  undergo th e  
s h i  nby u c e re  mo ny 
which  In v o lv e s  
e n t e r i n g  th e  
O rde r  f o r  a few 
days* 470
sm rt is*  The S m r i t i s  (what i s  
r e c o l l e c t e d  o r  
remembered) a re  
o f  human o r i g i n  
and r e f e r  to  what 
i s  supposed  to  
have b ee n  i n  t h e  
memory o f  th e  
sages  who were t h e  
r e p o s i t o r i e s  o f  th e  
R e v e la t io n *  They 
a re  t h e  Dharmas- 
a s t r a s ,  125
swanutta* u n d u t i f u !  son*
"The son l i k e  a 
dog* o r  s h o r t ly *  
dog son ,  756
t h e d a n s a * a fo rm a l  d i v i s i o n  
'"of p r o p e r t y  among 
h e i r s *  o r a l l y  o r  i n  
w r i t i n g  when p a r e n t s  
a r e  c o n s c io u s  o f  
th e  ap p ro ach  o f  
dea th*  556
t h i n t h i * s e p a r a t e  p r o p e r t y  
o f  husband  o r  wife*
350
Vedas* The S r u t i  ( t h a t  which 
“ has  been  h e a rd )  I s  i n  
t h e o r y  t h e  p r im a ry  
and paramount source  
o f  Hindu Law* and I s  
b e l i e v e d  t o  be th e  
lan gu age  o f  d iv in e  
R e v e l a t i o n .  By th e  
te rm  S r u t i  th e  f o u r  
Vedas namely* Rigveda* 
Samaveda* Yajurveda* 
A th a rv av ed a  a re  m ean t .  
The S r u t i *  however* 
has  l i t t l e *  o r  no, 
l e g a l  v a l u e .  I t  con­
t a i n s  no s t a t e m e n t s  
o f  law as  such* though  
i t s  s t a t e m e n t s  o f  
f a c t s  a r e  o c c a s i o n a l l y  
r e f e r r e d  to  i n  th e  
S m r t i s  and th e  
Commentaries* as  c o n - ‘ 
e l u s i v e  e v id e n c e  o f  
x_a l e g a l  u s a g e , Our 
knowledge o f  th e  Tndo 
Aryans i s  b a se d  on  
th e  e v id e n c e  o f  Vedic 
l i t e r a t u r e .
X X X V % I *
;veda* i s  a c o l l e c t i o n  o f  hymns by a
number o f  p r i e s t l y  f a m i l i e s *  r e c i t e d  
o r  c h a n te d  by them w i th  a p p r o p r i a t e  
s o le m n i ty  a t  s a c r i f i c e s .
Samaveda* I s  n o th in g  b u t  a c o l l e c t i o n  o f
----------------------- I T * m elodie  s *
Yajurveda* i s  a r i t u a l  Veda* and i t  i s  e s s e n t i a l l y  
~ a g u id e  book: f o r  th e  p r i e s t s  who had to
do p r a c t i c a l l y  e v e r y t h in g  i n  th e  s-ame 
s a c r i f i c e s *  e x c e p t in g  r e c i t i n g  th e  M antras  
and c h a n t i n g  t h e  m e lo d ie s .  The w h i te  
Y a ju rveda  ( o r . p u r e . Yajurveda)  i s  so c a l l e d  
because  M antras  (v e rses*  hymns) and 
Brahmana ( r i t u a l s )  a re  no t  mixed up i n  i t .  
But l a t e r *  M antra  and Brahmana go t  mixed 
up i n  i t  and hence known as  Black  
Y a ju rv ed a  ( im -pure  fo rm );  t h e y  are  
n o th in g  bu t  c o l l e c t i o n s  o f  s h o r t  magic 
s p e l l s  used  by a c e r t a i n  c l a s s ' o f  p r i e s t s  
a t  t h e  s a c r i f i c e s .
Atharvaveda* i s  t h e  most im p o r ta n t  and i n t e r e s t i n g  
o f  t h e  f o u r .  I t  d e s c r i b e s  th e  p o p u l a r  
b e l i e f s *  and s u p e r s t i t i o n s  o f  t h e  humble 
fo lk*  as  y e t  o n ly  p a r t l y  s u b ju g a te d  by 
Brahmanism,
The o l d e s t  s o u rc e s  o f  Hindu Law a re  th e  
Vedas .  The Vedas c o n t a i n  p a s s a g e s  a l l u d i n g  
t o  t h e  Brahma* Asura and Gandharva forms 
o f  m arr iage*  to  t h e  n e c e s s i t y  f o r  a son* 
to  th e  p a r t i t i o n  anionst sons and to  
e x c l u s i o n  o f  women from in h e r i t a n c e *
25* 53* 125
